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'CBde-atnl«. 

unuvrs mPLU^pt 

'USEA'WPUI, ASSE^^Y. 


1 SaiA or Sau. 

A Bftura o» OmyisT 

A BKUC8 a» IVftJttlyiT. 

A CATftis Evnoft. 

A Coanxnu w TsAsim. 

6 Co^mnosaft Mjxt. 

7 Co^fflUftntw 
B ?m*n. 

9 Irruis S»t>« 

1A Lm 
U >.onci 
lA Po*sunftT 

lA Pcftcam Of JXoSKiifltu Pio?tBTT 
lA Prftousi swrrc *sd otew Pirstsxn *t 

PnnufZft, 

It PctCEiSEftS, EJuB« o». 
lA ST«»a ASiDft auzft. 

17 Tnu. 

lA VftTWJm, St«BTS 4S1> liisnm** 07 

la SltiCEEtiynjrs C*€js 



lABliE OF HEAW^'GS. 


VfA-al rontr^ct. 

,g3B35lCT OF .Ttna-Y. 

1. WITH VEHIHCTH., 

.j; po^ViH TO lyXHKF 

Yc4«itewr<-«i*s- 

V5cc-AtoanvU> K«;HHt>on3of 1S3^ 

VkinaTC- 

TilUge nccountant. 

Vilhpe cVAle. 

ACT (BEN- 

^ OE 1S70> 

.6. S. 

B. 48. 

. s. 51. 

vw A« Am-.to»‘ 

YAH-c Cho ’rl:wl«3 At. 

ActlonS93). 

Village Courts- 

Village Miuislf- 

Villas'! 

Village Sntar (carpenter). 

VOIaOISTABT payment. 

Voluntary <;cttleivicat 
Volunteers. 

Voters, list oi- 


WASTE lands. 

Water. 

Water-cc=3 

Water-course. 

trLBNT DSB OF. 

Well. 

Wliarfage. 

IVhaifiuger. 

VTHXPFESTG. 

Wlupping Act (VI of 1851). 

Widow. 

Wife 

WILD ANTMASS. 

WILL. 

1 L-excrTioN 

2 aVtttst vnox 
3 . yoKM OT Wtu» 

■i NirscrPATiTE VM 

5 V.VUl'l'rT OF WlTI.. 
f, BEToc.axiov. 

7! ISSPECTIO'C OF 

s. KE^^:^•CIS•^0T m, Exechto 

9 COSSTECCTIOK. ,„„ox 

WILLS ACT (XXV OF 1838). 
Windows or doors 
Witlidrawal of appeal. 

■WITSPKAW^OE SDIT. 

-WITHESS-Orro. oases. 


Watering contract. 

WaffC^- 

AVagiag3 -;^ against THE 

WAGING VTAR 

qTIEEN. 

WAIVED. 

.\V a3i5.ul.ur r. 

Walcf. 

WABD-ANT. 

^“SSSt oe aebest. 

1 cmi CAsrs. 

■ = ATTOEHET. 

WABE^ °5 ooMMITMEHT. 
:^lS^OEEEEO<mON. 

Warranty, Breach of. 

Warranty of Stic. 

Waslierman. 

WASTE. 



; OP 

t- 

C S^atiok op Wit>-bssh=. 

Ss"ST^-XXXO>^ 
t,»tiot a>t) Weight op ETrDE^cE 
I' PewS^obs o; B^rr>-BSSES. 

S .-iTjTTvmVAL CASES. 

on ^OP TO HK B^it- 
1 . PEESOSS COHPEtEirr OB 

3 Avomn-G of IVhhesses. 

t |™^ATI0>- OF WIX>-HSSES. 

V I tC^s-examc-atiok 

e. coSU,™» A" 

Working for gain- 

Worlnnan. 
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DlOaT 07 CASES. 


< K>9» ) 


_ Bull to B3t B8id*~ 

5„ jc»i3iii«to9 o» Cira CoW-B^ 

Ttstn CocBTS— 0* 

CorsTi 

Stt Ciiu r5i3»» r''3«» o* Sm-^»rt 
w EseccTio^ 01 nic»**. 

5^(Cifxs rxotsSm »o« A»»***» ** 
B»'t— smixo *»tDB Sit* 
s„c*u« r'*!'*!! ««M tobAiimm ew 
Bm»r*-S»nJ'o i*ro« S*i« 

Sn Ci»M -ill 19 rxBCCTlOS 0* 
Bic'tt -bcrrixo tauii S^u 


BAI.E rOB AjmSABB OF BENT 


BAIE BY AECnON 
- Asreomofit » 


; to bJd ii£ 9 m«t 
I i3— lutoii. Cos 


ooe knotbei 

Stt Co9Ti*cx Act 

TUCta-OiTimM 

CI.I..IJ^18BaB5,3ia 

AUCtloOTOr— tjr.^WArf • im/Aa 

cf •S 

wfi —An ^tnl of lli« dffeniisU mvl# •» »» 

» fci'f for ert*n rwli tbi* fni «»« 
ertattb«tia«arc<r^ <■ i'O'^r*. *•* 

nf mod to th OTIK-I o’ lb* JtW li (or Opprorot ond 
•oBrtiee th* * mowrtnstoiaehrrfriwr Tbo 
eaiid.u Bi of nf< oooUnot o-> «l»<ua •timfsttaj 
tar neb pri^orr. Trorjoc* to ony reply beloS 
toeeiTtd by tbe oortwtiwr* fro-a lUir pnaopal*. 
Q>B prwlpoli ol tb< otcoi biliis; rtfowd to 
oelmoitled^ Ibr bit of thrir opnit. t» • •oit 
bfojsW by tb* oocltovm to rrcofcr * lo«« •' * 
r«-ni« of tbt ye At tb< plaintift trt sp o onyo 
«{ (rvle. abrnby it nt ott ^ (bat (b« i»d>r 
at nrba ailr war net at liberty in « tbln* bu 
btJ Until • mtioabU timr bvl bom ali)*rd fir- 
Iho taehmren tr rrfrr tb« til lb« .wrnrr «' 
tbo yoola. Tbr ooly rrafenro m tb'< pel it ■" 
tiut of an MiiaUat to tbe Arm of tbc pUiiUf 
»bo itotcd “that locb ao arranyrooot had nr*' 
been rrjndiated.’' a>H tbit (be coidilonof n 
ecmtamioy no *l»na* to the eJJrti of (b» orrye 
elanurd aadtVnr belnj so»iaek-nt rrrji-iee Ibtt 
tbo ntaye wm io nnuemi u to breose p»tt of tbo 
eootrjrt by operation of ]>ir tberc me oo eoilmrt 
between tbe partle*. and tbptefo^ tb it m wlt wonU 

lie. MACElirnxLliu, A Co c Cbivsoo 
*Co LliB.ie cole., 703 

B&IjE TOB AEBEARS OT KENT. 


•J ictSTritirlMfS I 

J. DmtTt.Tni . . , I 

V C 9 eia.Tmu 3 , 8 xu vr 1 

4. PDiTtos 6 » Saw 


A. I>cncni9cti 


eon 

. £036 
8(06 


8103 
8114 
8114 
8116 
, 8151 
8121 
8123 
8131 
. 8137 


7. itioiiTf *«> tUBomt* Of rc» 

caimi . . • • 

8 StirosnSiia . 

9 Sr9Fira P*sc**ti* of Silt 

19 D*Fo»tr»oSyiT8ii* • 

11 stnosanpaSiU 

(o) (itrcBaiCitn 
(4) {aBtocuctrr 
(e) OttttR Gao^yof . 

12 ittact ftl »Tnis* liiB* Sat* 

Stt Coom or Vf Ato* , 15 B. !> K.. 343 
Srf IJi»69 I aw — W'toow — Utciirt 
Aoiisar IVitestr if Rfrsctrrrzyo 
KsTirt ox rratOfiiir 

UOB UII..E04 
15B.l*.Il..l42. 14lnot« 
E B. K., 19 Csfs.. SU 
*rr ls*0iT*<rcT— Sitf r«» A««M«* <7» 

K*»T . llvU^l Ma(t,8a 

[rL.n,BCal8.,B55 
ter Ctftf nroti iltpzil Bttrr I >• 
eoTtat ACT 

SrrBii Jnitem— Abrroicinost. 

P3 B.L.£..t49 
Stf Tttmi 1 — Crstf at Ciitf. 

|2 B. I.. B, P C3.. 10 
13 Moore’i 1. Q44 

lUfUlB Cxlcu237 

ElTa'tofaotttnsatldx* 

£«<It>9QilUt9T Act 13 0 t SO 

liaMoo-^’xI. A-,244 
S a Ii Jl.. p CU 10 
— itenej pild to protect property 
from— 

Sc* VoirjTAXr ri»«rst 

Il.le.E.,ll2Cale. SS 
X le. K.. 25 Calc., 905 
.29 Calc, 819 
1C.W.N^4S8 

payment to set aside— 

Se* ro-iaratai — Ormtie Eraxtf w 
JoHPt PacrirTT 

IL B. IL, 23 Calc^ 800 

Bolt to B-t asldo- 

S»»Ct>wtvTO — hrm Jit Co^isixsxs 


L ACT YJIl OP 1SJ5. 

^ T Procedure —'?«/* •/.a*r^f«.,rt 

-/ffW-Salr. Of enifrr Ireeiet 
wader Act TUI of IJSa far arreart of rent »er* not 
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DIGEST OF CASES. 
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SALE EOB ABBEABS OP BEET 
— continued, 

1. ACT VIII OF 1855 — continued. 

required to bo according to the procedure laid down 
in Regulation VII of 1799, -but according to rho 
procedure prescribed by s. 3 of Act VIII of 1835. 
Monoshee r. AuDOOii Hossedt . YW. B., 297 

2. Effeefc of Bale— Siff^il of pur- 

dliaser — Jtmamee tenure, — Wiien rights and interests 
in a talukU were told for arrears oi rent under Act 
VIII of 1835, the purchaser obtained no power to 
destroy the itmamee tenure. Sooddechttkder PAtji, 

V . Atxub Am ^ f 

S. Sisht of pur- 

chnser — Inrumhrunces , — A sale of an under-fenure 
under Act VIII of Is. 5 passed only the right, title, 
and interest of the jndgment-dcbtor. and did not roid 
the incumbrances created by the old tenant. jMakice 
CE tmDEK Doss r. DvrAEKANAUTH DOSS 

Hay, 502 

4. ■ Ttight of pur- 

chaser— Act XI of 1859, s. 52 .— SemWe.— The pur- 
chaser of a holding in a hhas melial sold under Act 
Vlllof 1815 could claim the poaiaon o privileges 
accorded by ss. 37 and : 2 of Act XI of 1839 to pur- 
chasers of permanently settled estates, or of cst.ites 
sold in districts not permanently settled, sold for 
arrears of revenue. Kxlash Chukuee Siiaha r . 
SnUBEOJIOTEE DOSSEE . 7 P-J 318 

5 , Inannlra ttces 

—Sotoladari tenure. - The plaintiff held cn tain lands 
in talukh Q under a lionladari pottah. Q was sold 
for arrears of rent under Act VIII of 1833, and pur- 
chased by the defcndatit. After pnrehase, the defen- 

. dant dispo’scSEcd the plaintiff froVn liis lands, on the 
ground that he had puixlnsed the talnUi free fiom all 
incumbrances created by the latedtfauUingt.ilnkhdar. 
The plaintiff brought this suit to rccovi r p sscssion 
.of his lands from Ihe dcfeiul.ant. Held tliat a pur- 
chaser of a tenure under Act VllI of 1835 did not 
necessarily acquire ic free from all incumbrances. 
Case remanded for trial of the gennineness of the 
plaintiff’s pottah. .Tasimuddin r. llAUsm AM 

[6 B. L, B., Ap., 148 ; 15 W. K.. 11 

Contra, Dwabkanath Doss f. Mauuok Ciito'i eb 
D oss . . . . . .3 W. B., 187 

EAMJEEBITN CnOWDEY 0. PeAET I, am JIUNDUIi 

[4 w. E., Act X, 80 

6, _____ night of pur- 

chaser — AtfachtnenI — Tender of arrears . — In a suit 
to set aside a sale in c-veention of a decree for arrears 
of rent duo up to Aglirnn 12 3, tlie plaiiitiff, who 
dainiod under a deed of . onditional s.ale, was held not 
entitled to a decree on the foil wing grounds. He 
■was not a registered tenant at the time of the sale, 
hut as a sczawal was legally in possession. The 
plaintiff never tendered the arrears for which thcsalo*- 
was made. Under Act VllI of 1835, no separate 
attachment o^ a mclial or notific.ation of s.ile in the 
mofnf&il is necessary in order to render the sale valid. 
In this case, not the rights and interests of the de- 
faulter, but the tenure itself, jiassed for the arrears 

•JOE. T 


SALE POB ABBEABS OP EEHT 

— continued. 

1. ACT VIII OF 1835— conef«*(f. 

due upon it. Attachment by the appointment of a 
sczawal is no bar to a sale for arrears duo before such 
attachment. Fobbes r. Pbotap SiNon Doooctb 

[7 W, B., 409 

7, ; ^ Deny. Jleg. VII 

of 1799 — Tuppa right. Extinguishment of. — Semhle 
— A tuppa right is annihilated by a sale held under 
Act VIII of 1633 and cl. 7, s. 15, Reaulatiou VII 
of 1799. Zeenih' Bebee r. Eahatookissa 

[7W.B., 243 

2. DEFAULTERS. 

8. Disabilities of defaulters— 

Purchase — Beng. Iteg. VIII oj IS tO — Snie of paint, 
— A defaulter cannot, under Reg. VIII of 1819, 
piircbasfe a pitni sold on account of his default to 
pay tbe patni rent, citbor in liis own aame or in that 
of .any other person. JlAnoiiED Nasseeb r. Kishen 
Mootn Gotee . . . W. E., P. B., 92 

0 , Fur hase — Sale 

of patni. — Eot merely recorded shar’eholdcrs, but all 
actual defaulters (such ns joint j atnidars), arc prolii- 
bited from being pnrebasers of p-jtni. Goubbb 
K oiint Biiuttaohabjee r. Raj Kishek Nath 

[6 W. E., 108 

10, ^ p Purchase — Eight 

to iue — Suit hg another defaulting co-sharer to set 
aside sale. — A suit by a sharer to set aside a sale 
having been dismissed on tbe ground that piiintiff 
being a defaulter tlie suit would not lie, plaintifi 
brought a second snit to claim possessinii of his shire 
of tiio dar- patni tninkh, on the ground tli it the sale 
must be inoperative, inasmucli ns tlic pnrcliaser, a co- 
sharer, was also a dcfanlter. Held that, until the 
sale was set aside, plaintiff was not in a position to 
claim possession of his share. Goubek Kostor, Buur- 
TAcnABJEE V. Raj Kbisto Nath . 14 "W. E., 388 

11. Purchase— Suit bg 

other defaulters to set aside sale — Joint owners — 
Par-patnidc! — Construclire trust. — Of three joint 
owners of a dar patni, two held a 4 annas sliare and 
the third an 8 annas sbnrc. Default basing been 
made by ait three iu the payment of tiic rent, tbe 
pattiidar brought a suit and obtained a decree for 
the arrears. 1 n execution of this decree, proclamation 
was made that the dar-patm would be rotd on tbe 6tb 
of October 3877. Up to the commencement of tbesnlc 
the i nnn.as sbareliolders were unable to pay their 
proportionate nmoint of the decree; the 8 annas 
sbareboldcr declined paying bis share, and, when tbe 
sale took place, he btcamo the purchaser of tbe dar- 
patm. In a suit bronebt by tbe 4 nunasaharcboldcrs 
to recover their shares from tbe ptirchasor the lower 
Appellate Court, rcicrsing tbo decree of tbe Co srt of 
first instance, decided in favour of tbe pliinlitfs. 
Held on second appeal that, tbe sale basing taken 
place as mndi throueb tlie default of tbe pi-vintifTa ne 
tbrongb the default of tlie defendant, the former barl 
no eqnity against tbe latter; and that theriforc tbe 

12 u 2 
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8AIJ5 FOa ARBEAHS OF BSNT 


BIOCJT 0» CASES. 

8AIX FOR AKREAB8 OP REITT 


itoaU he dBa^srf. Fi’t I MOatiwW 
r DSSSSB« I'Ara COimWF^ ^ ^ g 

LmMooin™ - 

12 Defaulter for p»tlod l»t#r 

tuaa tlat caWing^the „ ,3 


3 CBDElt TEKtT.t', SALE OV-eceh.W 
labJefcinJew Mfcnllon of a iTwrrt fartrT«r*o7 

net fo'«!frfa r«nu Asy rarty »W.1« to M*t t *e 
•ale o^ihecTOJodcttUbdns the prorri.tor o{ tb* 
end^T trtori. h»4 to tcraply enlh tfcr ITO»U«». «f 

j. W, O0,«. ■•"“-"XlB “iSS°/B 

10 poag ActVrnofl8<38.BS.6^ 

eA-Preeftl^re—lVIsfr* *n ondrMetare H »nJJ 
Ijaar-par.-j^' — L... - j Q*«.fth» jTOn.iOOl ot U^Byal Aet Tlttef 1S«J h 

atbep4««ftbep»t«.^an''>'>S^^^^ of. d'etre o'Utaed by tV to 

patmlar wha ha, h>i ^ !“kj 4 rar . k> to I irnt Aae to la» »• the •ep*«te proprii{pr, after Ut- 
&t penol vll» for a Hl« I *•»» of * »Haff of the taJakh In •hleh the teoure !• 

damase*. »1 bonjb k'soMl} * d fa vo<\« • latel tli* aate ,* m perfy eoadactedl nCl oBjer 

MUBttw T.tteil)«*!ir feMMiGoatr-* T»icrnt>a* 

' pA W, 630 


3 IM»£B "TJCl EF' StLEOF 

13 ~ — KengActvnieflBeS- 
JfphcationaJJi-t CtoH N yyr« -B«?alArt 

VIII ofVM aorlid to the d «‘nel uf lehaMe;s» 

‘‘“"■'■■“iuTiB”? 

14 ».30— ' rreered 

^Satt —A nU wdet ennl Aet \ lU of l®hS •»• 
» * pneeediaf " trifbiit lit tetaie” of a S'* cl that 
Aet Dwiiti'«aTB r CorroM Ho»t* 
llxmi 13 ^ • B.* 

16 Act 2t ef 1858, e. 106- 

S«fe to»tto*We /I’oe'e— A/f i Ifi 


Ca E2e-Ct of Ml®— /‘/fey **d 

ej ittr,r-Aet X»f /PJ-la ■ 

aoderalOS Jf,\ of 1 W oaly theiod-rocot.deUor’* 

pror«Tt>eaor»** WUR . htwirsj 

Mill Dm • SB. tfcJL«l 

ai. — — - — 

tojre/— Aoo feyirrrM/»e»e/«*»e»— ..fe/ Xtf 
$ Joi —By the vtsil “ tnen ** •* vied fat •■ 109> 
, Act X «t 16*8. U tseiBt t>t>t the n;ht «* irtemt «{ 
aey penoQ la the Uod. b«t iLr IcMtey a the later- 
i eA ■bieb hu beta rnaliA hy the teiK.aftdlt ti the 
UttervWhli kU on a nlrabhr a lOX Tbeirfiv 
«b«t« J at a aatr (a rimtion ef a itierra far tLCt. 


iitiff. it ■ ill . I 7 /if. I ir.ininfa I «hm J at a aaif fo rir«l)0n era itierra far tltll, 

reakbynaoelamofMorderrue'd aider ArtX **®: 

et 1853 nlatiBg ta the •aetailo" ot the derree i ••1' ,**5** j 'a* **^'t*t 

n.Jdthat-ianfarMtoe. rt®KichlWHte.detb« fora^i affect aaJa'UieMa derrer. onto .Uefa 
ardfr.n»»»buTedbrliepreii.K»i. ofa 15J of k* *al4 the toan to peeroa -bo coireyetf ft fa P. 
Art X el 1*59 aodrrainotadouiftUhy watoaef ' orcamiUaen. nolhir reputerrd 

the erpeal ct th. Art >n n to u irre.pce itOy «t ‘""e/" ^ k>» a-T m«l* •■’f dffot't ef tent a*, 

theorder. IbeiBit anjtbttomoeerthe aeooaiit of Iho wlo— ed he • 6, Deti®al Art Till of 16C5.— dfefd 
decree by the laU cl the boUmy so which the arreir i y*** be ''»» od nitilled te reeorrr yoMOaioi from J1 
aecTued, at the time It aa* mititaud a 105 ct the 1 '■“‘efHi-'nr Kcrur • PaMoetra Tie Ceowctcar 
Act had ceaiedtobe law n tine proTUieraaodeoQU I [IB B. It .» F R»A&AtBlVf ILyOA 


18 — Poeeltoi' »y ti 

laiador a( ,»I» C>nl Cexrt 

—A aammdar who had cfetained a iernt aialjirt a 
tegutend teaaBt to atmn of rent «m laBy Witi. 
£rf in proceeding to tJe ander a 105 of Art X of 
l?M),B^thitandaiglheteB»t*wiiT>unht«a mh- 
•eqoenUy to (be date of the abot« derree at a ule in 
eieestion ot a deem ot the Gnl Cenrt. hrmcKV 
ni9i« SuiiDBoom . , 8X7 li_S84 


17.- 


AT i-oea I T Endre».105,Art 

X of 1859, as ns^enare Bight be oifd ineaerwton 
of a dec^ Trot Med tbsa wa» an anear ot real ad. 
gidgei SermscHcynxa Eot r Mobboomout* 
PaTaCBorThBar . W E, 1834, Act X, 81 

f'*fcietoBya»d-rJea«r*— ArfXoMJM^ l« 

-Eadera 106. Atlii of 1*59. „ ?* 


[13 ». U », 483 nota ; 17 X7, R, 552 
Aarru Loil blooxtant r Kaxrta pa*iw> 
UBtea 12 B. la B„ 489 nota; SO XT 11^68 
BcdDOQsat Tsitoaa e hmrooitiR ^iub 

[SSW. n., 289 
Bayaa Massra BrxsitM » Banaa Maasra 
Uozoonaa 22 XP. IL, 108 

2^ - 


o/fraonfe' Mau,- 

MW„t«>o/f(«wrr A»»le inr»ecstM*jcf a deem 
to aeriar* ot rent (>t no enhanced rate) of a anhot. 
duictetatalh, which ha« twen oUaiaed as^rt a 
P^J i, fai yoamtioa ot the talaib by perwiie- 
^ of tie own^ hot who haa ns ether tight or title 
to it, wil! cot bind tboM ewnen. teen iWjh their 
name, he wA recorded aa IraviU in tie fcool, of tir 
**”'" ‘* CioadrawfoT.BriJoJfwti Pof 
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SAUS FOB AHBEABS OF BEUT 

— conlinued. 

'■ 3. DNDER-TENURES, SALE Op—continued. 
CJiotfdhri/, 12 S, L. if 4Si, distingnialied. Bedot 
Kisseit ijriT r. Ram CooirAB Se>* 

[3 C.I.. B., 231 

23. Non-reffhtraiion 

of purchase of under-ier.ure in the landlord’s 
jenVifn-— In a caso governed by Act X of 1853> it 
nvns held that a person, rrho bad purebased a trans- 
ferable jote, btit who did not get bis name registered 
in the landlord’s sorisbta, bad no loans standi against 
a subsequent auction-purebaser of tlio ioto in exe- 
cution of a decree obtained against the recorded 
tenant, and bad no right to impugn the title of the 
auction-purchaser under the sale. Sham Chand 
Koondoo x.Brojo Hath Pal Choicdhrtj, 12 Ji. L. A’., 
484 ! 21 ir. if., 84, follou ed. Patit Shade r. Ham 
Madaoti . . XL. B., 27 Calc., 789 

24. — What passes at 

sale of under-tenure — Oroteinp crops — lienp. Act 
VII of 1869, s. 66. — At a sale of an under- tenure for 
arrears of rent under s. GG of Bengal Act VIII of 
1809, the grovring crop standing on the land passes 
to the purchaser at the auction-sale, except when 
it has been specially excepted by the notification of 
sale, or a custom to the contrary has been proved. 
AsATOOMA SiKDAB t). DWAEKA NATD MoITBY 

[I. I|.B., 4 Calc., 814 : 4 C. L. B., 85 

25. What passes at 

sale of under-tenure — Certijicate of sale.—JB B 
held 1 anna of a 10 annas in ajumma which had 
been purchased by B L W, and had paid rent to the 
kutklnadaron such 1 anna share, and had his name 
registered ns owner of such 1 anna share in the 
sherista of the tutkinadar. The tutfcinndar having 
afterwards brought a suit against B L JI alone for 
arrears of rent of the entire 10 annas, and having ob- j 
tained a decree and in execution of this decree put 
up to sale the entire 10 annas share, — Ueld that, 
as the sale certificate related only to the share 
oi B X, B, B B’b l-annn share did not pass under 
such sale. Bheg-eebeth Bebad v Mohebbam 
Basebjee . . . I. Ii. B,, 4 Calc., 855 

26. — = ./ What passes at 

sale of under-tenure — Beng. Act VJII of 1869, ss. 59, 
60 — Sale certificate — Proclamation of sale . — Held 
on the construction of a sale certificate and a procla- 
mation of sale, purporting to be made under 83. 59 and 
60 of the Kent Act, Bengal Act VIII of 1869, that 
what passed by the sale was not an undcr-tennre, but 
merely the right, title, and interest of the judgment- 
debtor therein. The declaratory portion of_a sale 
proclamation is not by itself sijgcient to override the 
description of the property in the body of the docn- 
meut. Dwabka Na^B r. Aeoela Cdtthijeb Seas 

[LI.. E,, 9 Calc., 641 

, 27. — — — ■ Sale in execu- 

tion of decree under Civil Procedure Code, 1859 — 
Beng. Act VIII of 1869, ss. 59, 60, 66— Bight of 
purchaser, — In execntion-proceedings under Act VIII 
of 1869, whether the property attached is an under- 
tenure or an ordinary leasehold interest, only the 
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S. UNDEE-TBEURES, SALE OV—edniinued. 
right, title, and interest of a judgment debtor can be 
sold ; while by virtue of a sale of a tenure under s. 59 
of Act VIII of 1869, the purchaser acquires it under 
ss. 69, GO, and 66 free of all incumbrances uhich may 
have ach'ued thereon by any act of any holder of 
the said undcr-tenuic, his representatives or assignees, 
unless the right of making such incumbrances shall 
Imve been expressly vested in the holder. JIooeab 
Cdand Saeoo i..LAMiA Cdabeeb Cdakb. "Doolab 
Cdand Sadoo r. Lama Bisbeshdb Dyae 

[L. E„ 6 I. A., 47 : 3 C, L. B.. 661 

' 28, Beng. Act VIII 

of 1869, ss, 69, 60 — Bight of auction-purchaser . — 
Where an nuder-tenui o was sold in execution of a 
decree which had bean passed in the terms of a com- 
promise effected between the landlord and all the 
sharers in the tenure but one, and the representative 
of tbo latter sought to assert his right to his share 
against the atiction-purcliascr, — Held that, in a sale 
under Act VIII of 1869, a tenure is sold outright, 
and that this tcnuio did not pass to the auction- 
purchaser with an 3 incumbrances. Gbibh Chckdeb 
Qdosb V. Kaiee Taba . . 25 "W. E., 385 

29. Bight of mort- 

gagee — Bight to notice of sale — Adjudication of 
title. Suit for,— Ihc right, title, and interest of A in 
a certain under-tenure was _ sold in execution of a 
decree for rent obtained against him by B and pur- 
chased by B himself. B at tiie time held another decree 
against A for arrears of lent for the same under- 
tenure. C, to whom A had previously mortgaged the 
nndcr-tenure, thereupon bnving foreclosed the mort- 
gage. instituted a suit for possession against A and 
B and obtained a decree for possession. After this 
decree, but before C got actual possession, B caused 
the under-tennre to be sold in execution of his other 
decree against A and again became himself the pur- 
chaser. C, having shortly afterwards obtained pos- 
session under his, decree, was dispossessed by B, who 
took possession through the Court under his second 
purchase. C thereupon instituted procec^ngs under 
B. 269, Act VIII of 1869, ki which ho was successful, 
and consequently regained possession. In a suit 
brought by B to set aside those proceedings and for 
adjudication of title, — Beld that B had a good title 
to the under-tennre^and that he wasinot bound, before 
bringing the under-tenure to sale under his second 
decree, togivo notice to C. Boheen Kishen MooTcer- 
jee v. ifhib Prosad Paituek, 8 W. B„ 96, considered. 
Labobey r. Gdhbesb Cdditdeb Sahoo 

[I. L. B., 4 Calc., 438 

S. C. Watsob.jPi Gob'esh Cbdadeb Sahoo 

[3 O. L.E., 240 

30. Frocedure--i?e«j«^ aside sale 

— jilaterial irregularities — Civil Procedure Code. 
(Act X of 1877 J, Ch. XIX, ss. 811, 647.— The pro- 
cednre to be followed upon the sale of an nnder-tenure 
is now that prescribed by the Civil Procedure Code. 

S. 311^ docs not apply only to sales made under 
Ch, XIX of the Code, and the sale of an nnder-tenure 
may he set aside upon any of the grounds mentioned 
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SAIJE3 FOR ABEEAES OF BJSNT 

— cemtinued. 

4. POBTIOE OF UNDEE-TENUEE, SALE OP 
— conttnued, 

Chaheel Chand, L. J?., 6 I. A., 47, and 'Btssessur 
hall Sahoo V. hmhmessar Singh,h.U.,6 I. A; 
233, commented on. Jeo Lakd Singh r. Gtjkga 
Pekshab . . . I. Ii. E., 10 Calc,, 998 

39. Sale of right, 

title, and interest of a registered tenant — hffect of 
sale of a tenure in execution of a decree for arrears 
of rent obtained bg a co-sharer landlord against the 
regiitered tenant alone. — In a suit brought by tho 
plaintiffs to set aside the sale o£ a shikmi talukh or in 
tho altematiie for a declaration that the sale did not 
affect their rights, on the allegation that defendants 
Eos. 3 and 4, who were the proprietors of a certain 
share of tho estate tinder which the said talukh tvas 
held, haring obtained a collnsit e decree for arrears of 
lent for the years 129S and 1299 (B.S ) against 
defendant Ea L who was a joint owner of the tslnhh 
with the plaintiffs, in ereention thi rtof fraudulently 
caused the disputed property to be sold, and defen- 
dant No. 1 purchased it.in the benami of defendant 
No. 2, tho defence (inter alia) was that tho sale was not 
brought about by fraud or collusion, and that tho rent 
suit having been brought against tho registered tenant 
defendant No. 1, the u hole tenure p i ssed by the sale 
JETeld by Banehjee and Hm, Jh. fEAOTiNi, h, 
dissenting), that inasmuch as it appeared that the 
share sold away stood in tho name of defendant No 1 
alone ; that the zamindar useii to sue defendant No. I 
for rent for the said share ; that the defendant No 1 
used to realize a rateable share of costs, road cesses, 
etc., which he was bound to pay under rent decrees 
obtained against him, from the plaintiffs sometimes 
amicably and generally by contribution suits; and 
that tno defendants Nos. 3 and 4, who were the frac- 
tional shareholders of the zamindari, sued the defen- 
dant No. 1 as usual for rent for tho j cars 1298 and 
1299 B S., and obtained a decree, tho sale, though in 
terms only a sale of the right, title, and interest of 
the jndgmtnt-dchtor, really pass d the right, title, 
and interest, not only of tho registered tenant, hut 
also of the unregistered co-owners whom he repre- 
sented, Jeo hall Singh v, Otinga Ptrshnd. 1. h. jG., 
V) Oalc., 996, followed, NiXATi Behabi Saha 
Paeamasiok p. b:abi Qotinda Saha 

[L L. B., 26 Calc., 877 

40. — Sale of a fiimma 

in execution of a decree for rent obtained against 
one of the heirs, of the last recorded tenant, from 
tchom the landlord chose to accept rent separaielg 
and toho icas not recorded in the landlord" s 
serishta — Effect of such a lale. — An heir of an 
occupancy raiyat can claim recognition by tbe land- 
lord on tbc death of his ancestor who was the recorded 
tenant. The plaintiffs sued to rccoa tr possession of 
their share of certain rent-paying lands on the alle- 
gation that they were entitled to a one-third share of 
these lands by inbcritance from tbo last recorded 
tenant, and anrthcr one-third share hy purchase from 
one of his heirs; that the defendants Nos. 2 and 
8 were entitled to the remaining one-third share; 
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4. POETION OF TOfDEB-TENUEE, SALE OF 
— continued. 

that for some years they and the said defendants 
hat-ebeen paying rent to the landlord and obtaining 
separate rent receipts; that the defendants Nos. 2 
and 3 in collnsion with the landlord allowed a decree 
fo be passed against them in respect of the entire 
jnnima, in eveention of which the said lands were sold 
and purchased by defendant No. 1. The defence of 
defendant No. 1 inter altd was that, as the rent suit 
brought by the landlord was against the person who 
was tho sarbarakar or manager of the jumma, there- 
fore by the sale in excentioa of tho decree obtained 
in that suit the entire j immo passed, held tbit, as 
tbo landlord was bound to recognize tho plaintiffs as 
tenants in tho place of the last recorded tenant, and 
also as he chose to accept rent from the plaintifb, and 
the defendants Kos. 2 and 3 separately, he had no 
right to ignore tho plaintiffs and proceed only against 
the defendants. Tbc entire fnmnta did net pass bg (be 
sale, and tho plaintiffs’ right was not affected thereby. 
Nitagi Behari Saha Paramantebv. Sari Goeinda 
Saha, X. h. 11., 26 Calc., 677, distinguished, Ankada 
KiTiiAE Naskab r . Haei Dabs Haedak 

[L L. E., 27 Calc., 545 
4 C. VX. 3Sr„ 808 

41 . Sale of gantidari 

(rights . — In a suit for an ears of rent, where defen- 
dants denied the relation of landlord and tenant 
to cidst between tbcmselvcs and tbc plaintiffs, it was 
fottgd that plaintiff had been tho sole owner of an 
estate which formed a 12 aiinns share of the under- 
tenuro of a gantidar, who was liable to pay the rent 
of the other 4 annas to the owner of the neighbouring 
estate. In execution of a decree for arrears of rent 
dno on the 12 annas share, plaintiff caused tho gjinti 
to bh gold and purchased it himself, and the proceeds 
not being sufficient to pay the amount of the decree, 
he Caused the tenant-right of the 4 annas share to he 
sold and purchased that also Seld that Bengal Act 
Vlll of 1869, s. 64, did not apply, because plaintiff 
was not a sharer in a joint undivided estate ; and 
that, by his purchase, plaintiff had become tho 
nbsointe owner of the 12 annas ganti, and had 
Acqiiircd the right, title, and interest of the last 
registered tenant in tic 4 annas share. Tho result 
was to place him in tho position of holding the 1C 
annifs gantidari right as against tho under tenants, 
who were bound to paj rent tohim as de facto ganti- 
dar. JoOENBBO CaVSB'ESl Ghose c. Shona Kaise 

[24-W.E., 31S 

43 . Sale of imrtoce- 

able properig — Bnig. Act Pill of 1S69, s 63 . — 
'iVhsrc one co-sbarcr obtains a decree for money dne 
to Idm on account of his share of the rent of an 
ijarii, and in cxccntion of that decree attaches, in the 
trst instance, the immoi cable property of Ms debtor, 
anci attachment is void and wnll not Invalidate & 
comeyance of the property by tbo judgment-debtor 
made during its continuance. It is not unless and 
until all tbc moveable property of the judgment- 
debtor has been sold and the sale-proceeds arc found 



DlQtST O? CiSES. 


a»T.T! FOB ABBEA31S OT 35ENT j 

i.roETto-^OTVNDErTroniE,'‘.uJ:or | 

miar fan P c«»d am-tr *- M w CS, Aat 

E j of til <!«yo' «iaOT>l r»«» OWSOCIT » 

43_ LnlSord a»d 

•roar' tf mi — Tbrro ii boUias la k C-i, 

Art VIH 1‘63 wUch B*«»»rilT I«*J< » thr 
nsolowo till vaitt Oat tcrtioo » A»re of oa aai-r- 
tCBim chariot somI o. ot 10 Tfodfr the uJo t<a)£sc 
OfOB tie ict o**! tier* u 80 nbetaa 

tal iJftwnce ketwwa tie ule o' o portion <f »a 
ouie^tfsaj* v^eftiat »ertJ>.a^d coJ/r tieCInl 
Proeelrae Cole> Ifkav lV«f<r« o pU-atiil «li> 

vutieovoer f o liseeia • txttiadi’T.had -wtetaeJ 
• deoee ogtmst X vbiiOd » tal^-ii IS rcei lUEia 

dan. for amm et tml die »« mivct f *"rS aJtarr 
(od »a rreosheo <f »a i tree i« a ehare of 
reebUhiit nl romi^dbj w tb kueiu* la 
&> Hsisdan, aai] bfsKif hmix« tie r^rrlatfr 
(I'M neb (taificS loatitcted* 

fUt SAiBft J rru b0 th# ^rserof « ba«I« 
tailtm-beoU vtder t'-t taUb. fcf umn of 
RBt dae a m^ort e' ibr ibato cf the taialb m 
parebued b} b-a aaJ «b<R it tfpoared tbit tie 
alaatvbt^tbo ptaiabS bona* tbe puobaatr «at 
iftamede Ksfimrd aad that be baJ tUiaed • 
! ooitiSeatr— Be^d Oat latb n t vu act tia*^te 


BAILE rOK ABEEAES OP EEirr 

-^•filled. 

4. roKTION OF ODEr TEOrBF S\IE OP 

t> tceli n^bU aniS Satemt# tSil nrt oxtondjiy* to tl* 
lenwpjoJ* 'MiBoM«i>«aKi*r OrtiwCBryjW 

CBorrcBCU 3 O Nh >-51 

5. EFFECT OF SALE. 

45 3)5»ohjttoa of relstioQ of 

ImdforA »ftd tenant— Patoi fe««re —Tie nU 
of a {«CEi £«otrrt tbo rv’atiaafM? of Uadfonf aad 
»ooi*'l lel»i« tte uswdar and Ibe patnldar 
Biojooita StsGBPoTo Baroosrm jut«*i 

[l'W.B.,133 

48 , OnreglBtered tenant.— A » 

iclndae bai 1 ]<erf ect rt bt to bra;; e femm t> cif' 
f<T amen of mt vitheat frpanl tu Hie n Sti of 
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IB'w.iuiei 

V pbcdilias en rtnnr detUira a 8 W B., 86 

47 Begfetered tenant affected 
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nri tb« reyu'er fte nJe ct • teev* et » ttt;uie*«t 
^h».tfr Foiiri r Ttctir Siasa Poocr* 

j P'W ^*09 

48 — UabfUty of tenant for rent 
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—continued, 

C. IKCirMBUANCES— coH/iiiKcrf, 
wbicli tlio original tiilnkli was created. Dwabka- 
^-AT^ Doss Biswas r. JIaniok Chukdek Doss 

[DW.B., 200 

51 , Tenures created by defaulter 

—Benff. Beg, Till of 1819 — Sale of paint 
tenure, — A sale under Eegulation VIII of 1819 did 
not ipso facto annul all tenures created Ly the 
defaulting patnidar, hut the purchaser, if bethought 
proper, could avoid them. MAuntrsiiDUN ICTOntr r. 
Bamdhaw GASGcm 

[S B. B. E,. A. C., 431 : 12 W. B., 383 

62. Tenures created by 

'patnidar — Batni tenure — Act X of 1830, s, 105 
— Beng. Beg. Till of 1819. — Tlio provisions of 
Kegulation VIII of 1819 with respect to the sale of 
■nndor-tenures for arrears of rent being applicable 
to sales under decrees for rent made under s. 105, 
Act X of 1859, — Held that, where a sale had been 
cffecteil of a "patni talukh” under that section, 
it must be presumed, in the absence of evidence to the 
contrary, that the tenure was one transferable by 
sale, and upon the creation of which it was stipulated 
by thetenns of the engagements interchanged that in 
case of an arrear occurring, the estate might be 
brought to sale j in other words, it must be presumed 
to bo a tenure such ns is described in the preamble to 
Eegulation Till of 1819, and the effect of the 
sale was to annul all incumbrances created by the 
patnidar. Brindabck Chundee Suicae Chowbhey 
r. Brikdabpn CncNDEE Dee Chowbhbe 

ri3 B. B. B., 408 : 21 W. B., 324 
B. B., 1 BA., 178 

S. C. in High Court, Beindabek CmuniEE Cnow- 
DHET u, Beindabek Cheotee Sibcae CnowDERr 

[8 W. B, 507 

68. Decree as to liability to 

enbaneement — Bang. Beg, Till of 1819 — Bight 
oj purchaser — Suit for enhancement of rent — Patni 
tenure. — The purchaser of a patni t^nih at a sale 
for arrears of rent under Regulation VIII of 1819 
sued for a kabnliat at an enhanced rent. The former 
patnidar had brought a similar suit, and the Court 
had declared that the rent was not liable to enhance- 
ment. Held that the purchaser was hound by that 
decree. Tabaeeasad Mittea v. Ram Hbisino 
Mitoea . e B. B. B., Ap., 6 : 14 W. B., 283 

54 . Barebase by grantor ofipatni 

tenure— Deny. Peg. TUI of 1819, s. 11, cis. 1 
and 3— Bate of rent— Batni tenure. — The grantor 
of a patni tenure ubo subsequently purchases the 
lands granted by him in patni at the sale of the patni 
tenmo docs not revert ipso facto to the possession he 
formerly held as proprietor, and is not entitled to 
recover rent from the tenants at the rate he was 
receiving when ho granted the patni, without refer- 
ence to the rents realized by the patni-holder in the 
iuterim. Majoeam Ojha v. NriTMOEBr SmoH Deo 
ps B. B. B„ 188 : 21 W, E., 826 

56 , ' Eight to annul tenures — 

Bightof lessee claiming under purchaser — Tenures 
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6. lKCUMBBAIfCBS-co«;<«Me^f. 

not annulled hg purchaser.--'SV!ieTe an auction-pur- 
chaser did not aioil himself of the power vested 
in him by law to avoid and annnl a tenure created by 
his predecessor, — Bleld that it was not open to any 
person subsequently holding his estates, and sUlI less 
to a mere lessee claiming under him, to avoid the 
tenure. Taea Chakd Dett r. IVakenoonissa 
Bibee TW. B.,-91 

66. Power to make incum- 

brances— Patni lease, Construction of — Beng, 
Beg, Till of 1819, — A patni lease containing words 
to the effect that the patnidar could give no dar-patni 
or moknrari lease at a jnmma less than the jumma of 
the patni was hold to confer no such pow.er ns that 
described in cl. l,s. 11, Regulation Vlll of 1819, vi:., 
that of making incumbrances. A portion of a patni 
tenure cannot be sold under the proi isions of Regula- 
tion VIII of 1819; and if an auction-purchaser 
acquires any of the rights of the patmdar, he is bound 
by the acts of the latter as regards the grant of leases. 
Mohaeed Meheeii v- CowEMi . 16 W. B,, 446 

Upheld on review. Cowexe r. SfoHABEn .Meiidex 

P7 W. E., 182 

See Mokomothokath Dee c. Gxascott 

[20 W. E., 275 

Sham Chakd Mixtee r. Jegqet CheedeeSieoae 

[22 W, E., 60 

Upheld on review . . 22 W, E., 641 

67. Eight of -ejectment— PiyJt 

of purchaser of patni tenure — Waiter hg accept- 
ance of reiii. — The receipt of rent for fifteen years' 
by the purchaser of a patni talukh sold for arrears of 
rent under Regulation VIII of 1819 was held to 
he a waiver on his part of his right to evict the 
tenant under cl. 2, s. 11 of that Regulation. WooMA- 
HATH Rot Chowuhet v. Boghooeath Mittee 

[S'W.B,, Act X, 63 

58: Bengal Bent Act, 1889, s. 66 

(Beng. Act 17111 of 1865, s. 16)— Xhodkashtr 
raigats. — The object of s. 16, Bengal Act Till of 
1863, was to protect, not merely any one class of 
tenants, but the leaseholder of the particular land 
leased: the expression “khodkasht raiyata” as used 
there meaning ■' resident and hereditary cultivators." 
Koohtee Dkbee c. Hiedot Nath Deeeeeba 

[16 W. B., 208 

69, Burchaser of 

rights of holder of fractional share. — S. 16 of 
Bengal Act VIII of 1885 did not apply to the 
purchaser of the rights and interests of the holder of 
a fractional share in an under-tenure. Haea- 
BEIUIABI DaSI r, KiSTOMAM CHOWDHEAIir 

[6 B. B.B., Ap., 37; 13 VI. E., 257 

60, Bight of pur- 

chaser to eject tenants. — TVhere the rights and 
interests of a judgment-debtor were sold in execution 
under Bengal Act VIII of 1865, the tenure itself did 
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— continued. 

6. INCUMBRAKCES-coMi»««erf. 

BnOtAKATH Ghossai c. Kedabnath Bakebjee 

[19'W.E.,108 

Biiaai Alt JlEsxoEx r, Ator Ah Khak 

• . [22'W.E.,133 

72. »f er tiCe di at e 

holding — Eotvla tenure.— An anction-purclmscr at 
a sale held nndcr Bengal Act Ylll of 18G5 liad a 
right to get rid of an intermediate holding such as 

a honla so far ns to substitute, himself for the 

hon-lndar in respect of the collection of the i-aiyats* 
rents. Mohiooddeen SIabojied r. Rajc Ki shore 
Kookdoo .... 22 "W. E., 311 

78. - Ziphtg of a pur- 

chaser at an avotion-sale held under Jleng. Act 
VIII of ISSo ichen in collusion trilh the former 
proprietor. — A proprietor of a talukh, which was 
about to bo sold for arrears of rent, entered into an 
arrangement wiTli the plaintiff whereby, in considera- 
tion of a share in the purchase, he agreed to use his 
influence i'to urge on the sale, and to secure tho 
purebaee to ihe plniniiff. Under this arrangement, 
tho plaintiff became the purchaser of the tnlnkh, and 
the former fropricter obtained a share in the purchase. 
A suit by the plaintiff to oust tho under-tenants uas 
dismissed ; tho plaintifHook only as a purchaser at an 
ordinary execution-sale, mid did not obtain the benefit 
of 8. IG of Bengal Act VIII of 18C5. Sbikath 
Ghose c. Haeonath Ddtt Chowdhby 

[9 B. L. E., 220 : 18 W. E-, 240 
74, - _ _ _ _ _ Shil'ini tenure . — 

Where a shikmi tenure, was sold under Bcnghl Act 
VIII of 1865 and the shikmidar nas found to bo the 
under-tenant of tho zamindar, the shikmi potiah not 
giving the )iriiilego of making incumbrances, tho 
purchaser was held entitled under s. IG to roceivethe 
tenure free of all incumbrances,— e-y., tho incum- 
brances of a jummai tenure of a person who was not a 
khodkhast raiyat. Hebee EaeaIN Chatterjee r . 
WoostA CnoiiK Mookebjee . 19 W. E., 169 

76. — Shikmi tenure , — 

At a sale held under Bengal Act VIH of 18G5 tho 
defendant purchased a shikmi tenure, and obtained 
possession thereof. Subscguently he ousted the 
plaintiff from certain lands, and hence the suit by the 
plaintiff for recovery of possession thereof, on tho 
ground that the property in dispute Was a Inkhiraj 
tenure created by the Enjah of _Tipporab, and that 
the plaintiff was owner thereof, partly by purchase 
and partly by inheritance. The lower Appellate Court 
found ns a fact that the late shikmidar, and not tho 
Bajah, had granted the lands in dispntcas bmhmalar, 
but not in favour of the person through whom tho 
plaintiff claimed. It, however, passed a deciec in 
favour of the plaintiff, as he had been unlawfully 
dispossessed. Meld that, under s. 16, I cngal Act 
VllI of 1865, the iiicnmbrances created by the former 
holder were voidable by the auction-purchaser, and 
that tho plaintiff should show that the former holder 
could create such right. IswAE Chasdra Chbceee- 
BrxTT r. Bisxn Chandra CntrcKERBtnrtr 

e B. L. E.. Ap., 97 : 12 W. E.,32 
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6. INCUMBEABCES-confiHHecf. 


See Sbikath 
Lasukab 

[8 B. L. B 

76. 


CmrokEBBCXxr t». Sbimanto 


240 note: 10 W. E., 467 

Incumbrance 

created, with sanction of samindar. — In a suit by a 
purchaser at a sale under Bengal Act VllI of 1865 to 
get rid of an under-tennre set up by the defendants 
where, iu reliance upon the latter clause of s, 16, 
it was urged that the pottah under which the 
defendants held was created by the late holder with 
tho express sanction of the zamindar, — Held that 
nndcr tho strict pro\ isions of that section no sanction 
of the zamindar would avail, unless tho right was 
vested in the holder by the written engagement under 
which the uudcr-tennre was created, or by the 
subsequent written authority of the person who 
created it, or his represent.ativcs. Eshan Cucndee 
Mojoomdab V. Htjeish Chotdeb Ghose 

[21 W, E.,137 

77.- 


Avoidance of 

incumbrance — lieng. Act VIII of 1S69, ss. 59, 60, 
— On a partition of the joint family property, a 
certain gauti tenure, which had been purchased by 
the three members of tho family at a sale, on the 3rd 
August 1874,'undDrthc provisions of ss. 59 and 60 of 
Bengal Act VIII of 1669, was allotted to the jlaintiff, 
who brought a suit claiming to be entitled, under tho 
statutory provisions of s. 66 of that Act, to evict 
the defendant, who was alleged to be in possession by 
virtue of an under-tcuuro of tho land covered by the 
gaUti tenure. It appeared that the tenure under 
which the defendant held the laud was created, not 
by the owner of tho gahti tenure, but by tbo superior 
landlord before tho creation of tho ganti tenure. 
Meld that, inasmuch as the tenure had not been 
created by the owner of tho ganti tenure, tho plaintiff 
was not entitled to avoid it as an incumtonco under 
s. 66 of Bengal Act VIII of 1869. DnaOA Fbo- 
sosHO Ghose r. Eahdas Dutt 9 C. L. E., 449 


78. 


— Meng. Iteg. VIII 


oflSlO, s. It — Cancelment of under-tenures. Lands 
appertaining to a certain talukh which was sold under 
Begnlation VIII of 1819 for arrears were held from 
the owner of tho talukh underakaimi jumma tenure, 
under which tho plaintiff, who sued the purchaser fiw 
confiiTDatioa of his title, cultivated the land through 
persons called burgaits, with whom he shared the pro- 
fits in some way. Meld that under s. 11 of 
the Begnlation the plaintiff’s tenure was cancelled. 
Compare Unnoda Churn Das v. Mufhnra Nath 
Mass, I. L. £., 4 Calc., S60 ■ 4 C. L. £., 6. Surno- 
saouee v. Suttees Chunder Hog Jiahadoor, 1 
Moore’s J. A., 123, cited and discussed. Jlonm 
Chunder AfozujtDAR r. 422 


79. 


- Bsne. Eeg. VIH of 1819, 


B. Xl~» MefavUing' proprietor”— '• MefauUer 

Incumbrances created bg 

—Moh-urari Tea^Z Avoidance^ of— d ^ 

hrances.- In 1^9 a moknran 

the -prctlcccsso^s of tlie defenda 5 
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In 1683 tbe p»tni «• »e»ia brooRtt J® 

fte uwEegUtton for »rrem of r^t tl.e drfwH 

beio;; tn&.l<s by ene of the .ucces^o of the 
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ABBEAES OP BEITT 


of tbeir porebiic ...... 

creitedby iny pitnilar ind were n ‘ *“ 
iroiding mmly tboie ernled by tbe 
definltcr Tlie deffndirili fontended lUl th» 
proruoMof I 11 of the Resmlition rwtnrtod 
rliintilfe to iroiding ineambriteoi the ict* of tbo 
immcdiite dcfinlter ind tbit mi the partlaifT la 
154« mnd hii notetmw* m tit e nreiioni to the 
defanlter lu 1885 hid not Intorforod »«lh the 
moknnn leiic the ptiintiffi could not hire it let 
Kido Bfld (Eiuem J diMCBtinj) thit the 
plilat ffi were entitled tomroidtheinoknfin. littd 
fir Obmi tnd BiTEim JJ thit hint); n.-ird 
to the policy ind pnoeiple of the BoshUtion 
» umindir >• ootitled to bnej t pitni to nl» in the 
imtne condition in «h eh U wii it the ttoie of 1 1 
CTtilwn ind thit the pntchieer u theroforo enl lied 
to »r«id ill inniBhnoeet Inpoted apen ft rise* it* 
orettioa whethee hy thtietoil defialtnorhy my of 
hti predeceieorh Per Qaoit J — The molninn 
IciM wii in laeaobnnee apoe the puoi bat ' 
iniiaiMh It 11 difliogaithe* in eli 1 ind S 
hetweca "laeamhnnoe*’' ind “Ictiet ’ if Bi.bt he 
regirdcdiitheURer Iflrntedutaiscaaibiuee. 

It sioit he bed to hire iccraed apon the pitoi 
hy ni«B of the dcfinltmg umiodir not hii og ect 
it Hide thoegh cut tied to do eo witbia the mesniDg 
of thOie word* in eh 1. If tmtedu t lei*c,theno>di 
In <1 S, ■‘lKld» of the fonser tosore ’ ire wM* 
enough toioclaoe my pitnidir whetherthedefiqlt' 
lag or * preriani holder Per Bitiilzt /-The 
word! ‘'def»aUingpropnftor”oiedinel lof*. 11 
mnit he remd ti the “propnetor of the teoare 
^ il^inlt,” sad were set latradcd to be mtneted to 
the ^.;dicaU ptopnetor ( t whoM defmlt the tmare 
li hroagn^ yle, ind the word “ defialtrr *' oied 
el t of th?lVAl®“™*t begiTeaa •imlUrtr wi 
interpreUtion CHncriiB UiTTSk t I 

Uoiicsiiic E Ik B , 21 Calc., 703 

80 !\ — cl. (3)-0*rw 

jmiejr »r mo* Mciiyi«m^*®“»V>*ilcfierami»e»e» 

irseee— Aaocenpinc^®'' ""“■oocnpincy h Idmg U I 

A held hy m khodbiih\niyit i e., a rnideat and 
herefUry cnliiTitor, U ineaahmaee and lut 
Tjoleeted from ejeetment W **!«» of el 3, a 11 
of EegdaUm VIU cf ISlS^id may he annalird by 
— ... ^ Bcgnlation. 

s hiiEovao SisKAa 
[5C ■W.ir.,13 
-,B*ngai Te^^cy Act (VIE 
»• o\laad-S.il /or 

■MKtuoa »/ laid.— Ei^inge <tf bad b 


WAT.Ti FOE 

6 IJiCUSIBRAliCES— ooafiaoerf 

T.OU1.J Art. Cim.D.1 SlllI f KlUl 
1 l„u„. 

_ - aod B. 171— 

raiment 8jr Piri»» f« frereaf 

ifirtaatt-Iinmlraaef mortgaze created by 

(he o'Je^n of a 171 cf the Bet^ 

(MU of 1«SS) U not aa locambranee wi^n tte 
mcatimg of a 161 of that Art. and U rot luhle 
t he aonaUed u *ueh at the iBrtanee of a par- 
ebaiiT of a bolding at a tale ia ‘ 

decree f-r amari of rnil. 

, D..n . 

83 - — — and 8. 167— 

.\aM~»/9rioase -A »ale parportios to b* 
a IM and the following •ectiona of Ibe Bragw 
freancy Act (% HI of 1SS5) dort not ifH /^elo 


irnancy Ael \»lii oi xosa/ ui*. jr— r-y 

caanl inmintiancel Notice tnart he Ciftf , 

• ICT aceordiog to the procpdore laid down io that 
leotioa. Bert I’sosin bistt* r. V^eren 

pLE.E.,5WCale.,740 

04. B. lOl—Ffftet ef 

ntte* ef aetxi—AeeeUiej ef 

rteptrig la eeeieiiiea ef a ftriea etiie'leea «» 

oarrboetf — Seme* of iiotlto aadcr » iCT ** /“• 

Deagii Tenancy Act hae the efiert of iMailisg 

an incambnnca It b tot tcocwacy for tho pMj 

ebaaer to bring a declaratory »mt to bare it o«breu 

(hat the iacambmice li annalJtd The iBcaaVttnce 

aealJ be asnalled eren if lb« property he 

lime of the lerelce of the tortiee andcr a 1C7 to “O 

poemwoD of th* porrbaier bat of aomehody eb*. 

I’aaai Lib Hot r UoDBiwati Pzxi 

tI.le.E,a6 Calft, Ml 

63 and so. 83. 

148, 181, and 178-riferpey-J/orfyojor «■<* 
merfyoyre— Order la ixerwfiea frteetdmgi oyoMMi 
morlyasrt—Bit yad.eota— Pern* eltaiiud iefirre 
Bemjat Tinaney Alt fame >mt» forre-Stenhea 
ander femer £inl X«w— /aewmSroare— J/hdo V 
oeaetfaay iimiatraBce— Bjf«/or orrwr* ef real 
Chary* ^ rent at /r»t jJarye o» Unare—Salt 
ra execarun «/iii«>rfyope.iI»erfe— Eecree/er 

By a Dortgage-bcind uted the S3nd Angait 18SL 
resiitered, AT created a charge in faroar of the 
plalnUS on ua talahha for repayment of (he mort* 
gage.deht, in reipert of two of which talnkha lait* 
bad hem hrooght hy the aamlndar for arrean M 
not aad dem^ obtained on the 6th Jane 18S& 
before the coming into operation of the Bengal 
Tenancy Art (VIII of ISM) After that Act b^ 
coma into force, the*» decree* acre amigned to O, 
a hmamidar for P, for (xccotion, and on hm 
techiGg to exeente them, he waa oppooed by 
X oa tha ground that, a* the trantfei cl the 
decree by aulgnmcnt, and the tabseqnrtt appiic** 
tioa for execatum, wen made after the Bengal 
Tenancy Art had come into forte, and a* O the 
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S^E EOB AEBBABS OE BEET 

c-conii»uerf. 

' 6. IKCDJIBRANCBS-conifi-nuerf. 

assignee liad acquired no interest in tlie talnkhs, bis 
application for csecutioa could not be granted under 
s. 148, cl- (A)> of that Act. On the Ptb July 1886 
the -Court overruled this objection, and ordered 
execution to issue, bolding that, as tbo decrees in 
the rent-suits were passed before the Tenancy Act 
came into operation, tbo jixecution should proceed 
Under tbo old law. In execution of tbe decrees, 
tbetwo talulis were put up for sale, and purchased j 
by & as benamidar for P. In a suit brought by 1 
tbe plaintiff, the mortgagee, against E and P 
(and others representing others of tbe six talukbs), 
it was contended, so far as the two talubbs were 
concerned, that the plaintiff, though not a party 
to 'the execution proceedings, was bound by the 
order of the 9th July 1886, made in the course 
of those proceedings; that P, having purchased 
the two talukbs at sales for arrears of rent, had 
acquired them free from all incumbrances; that 
the plaintiff’s mortgage was not a notified incum- 
branee within the meaning of s. 161 of the 
Tenancy Act; and that he was therefore not , 
entitled to have his mortgage-lien declared against 
the two talukbs. Held (affirming the judgment of 
the lower Appellate Court) that the plaintiff was not 
bound by the order of thc^Oth July 1886, jST, the 
mortgagor, not,.representmg his interest snfliciently j 
to make that order binding on the plaintiff as [ 
mp'lgagoe. Doomci Sahoo v. Joonarain Lall, 12 < 
Jf\ P., 3S2s 4 B, L, P., A. 0., ‘<7 note ; Tribhohun 
Singh V. Jhono Lalh IS TT". P, 2C6j Boiiomali 
Kag V. Hoglash Chtinder Deg, I. L. P., 4 CaJe., 692 ; 
Madho Pershad Singh v. Ptirshan Bam, I. L. P., 

4 Calc,, 520; and Silaram v. Amir Begam, I, L. i 
P., 8 AIL, 324, referred to. Tlio proprietor of an 
estate cannot he said to represent tbs whole estate | 
after he has mortgaged it ; and this distinguishes the | 
case of a .mortgagor as representing an estate from f 
that of .a Hindu widow, or shehait, who are held ’ 
to represent the estate so as- to hind the reversioner i 
or the succeeding shehait. The interest of a mort- . 
gagee in an estate may be greater than that left 
in the mortgagor, or, os in the present case where 
it .was no part of the mortgagor's interest to 
protect the incumbrance, the interests of the mort- 
gagor and mortgagee are not identical; the balance 
of justice and expediency therefore is in favour , 
of not allowing a mortgagee to be' hound by an j 
order made against his mortgagor. Bor is there 
anything in the provisions of the rent-law . against 
that view. A decree for rent of a tenure obtained 
against the registered tenant binds an unregistered 
teinsferee of the tenure, who can show no sufficient 
cause for not registering his name, and may he 
enforced by sale of the tenure [SAam Chand Ktinda 
V. Brojonaih Fal Choicdhrg, 12 B, D. B,, 4S4i 
21 W. B., fid] ; hut whether any such sale was in 
sufficient conformity uith the rent-law to he operative 
in aimnlling a prior mortgage, or other incumbrance, 
must bo determined in tbe presence of the party 
claiming the benefit of the incumbrance. Tirhhotun 
Singh v. Jhono Dal, IS W, B,, 206, and jifadho 
Berslmd Singh v. Bnrshan Bam, I, D. B., 4 


BALE EOR AEBEABS OP BENT 

— continued. 

6 . lECUMBBAE-CES— eoBfrawed. 

Calc., 520, referred to. Held also that, though 
the rent-decrees were passed under the old rent 
law, the assignment and the applicatiou by the 
assignee for execution having been made after the 
Bengal Tenancy Act came into force, cl. (/<) of 
s. 148 of that Ac^pplied to the execution-procced. 
ings [^Banjit Singh v. Meherban Boer, I.D. B., 3 
Calc., 663], and the sale on such an applic.ation, 
which is prohibited- by that clause, must be held to 
he no sale under the rent Law. The clause docs not 
affect any vested right. All that it prohibits is 
an application for the enforcement or the decree 
by an assignee, and that is a matter of procedure. 
If any right is affected, it is not a right of the 
decree-holder, hut the right of the assignee of the 
decree to apply fur execution, and in this case 
there was no such assignee before the Bengal Tenancy 
Act came into force. The mode provided by s. 167 
of the Bengal Tenancy Act is tbe only mode in winch 
incumbrances can be annulled by purebasers of 
tenures for arrears of rent, and that mode not 
leaving been followed in this case, the incumbrance 
on the two talnkhs was not annulled. S. 65 

of the Tenancy Act, which provides that "'the 

tenure or holding shall bo liable to sale in execu- 
tion of a decree for the rent thereof and the rent 
shall bo a first charge thereon," only intends what 

is laid down in Ch. XIV of the Act, namely, 

that the charge should bo enforced by the sale of 
the tenure or bolding free of incumbrances ; and if 
in any case the decree for rent cither has not been, 
or cannot be, enforced by the sale of the tenure, 
the charge created by s. 65 cannot be enforced in 
any other w.ay. No reason, therefore, could be 
sho;vn under that section for making the sale in 
satisfaction of the plaintiff's mortgage, subject 
to the rent-decree as a first charge. Sosm 
BnusuH Guha r. Gooax Ciiuitdek Shaha 

[L L. E., 22 Calc., 364 

86. and s. 165 — ' 

Hotice to annul encumbrance, ichether necessarg, 
tchert the purchaser and incumbrancer are the same 
person. — After a mortgage-decree was passed, 
the mortgaged property was sold in execution 
of a decree for rent and was pnrehased by the 
mortgagee decree-holder. The mortgage-decree pro- 
vided that the mortgaged property slionld be sold in 
tbe first instance, and if that should prove insufficient, 
other properties would bo sold; the mortgagee, 
however, applied to sell the other properties without 
proceeding against the mortgaged property uhich he 
had purchased. The lower Appellate Conrt held 
that there was not sufficient evidence to show that the 
mortgaged property which had been sold in execu- 
tion of the decree for rent liad been sold with power 
to avoid all incumbrances, and oven if the sale was so 
held, the encumbrance had not been cancelled by the 
necessary notices under s. 167 of the Bengal Tenancy 
Act in spite of the fact that the inonmbrancer and 
tho purchaser were one and the same person. The 
mortgagee decree-holder preferred a second appeal. 
Held that, even if the sale was nnder s. 165 of the 
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SAiaS rOB AEBEAES OT REKT 

e. i\n3it!n\ycK^»»i 

T«i»net Art tc« ^ 

*ne.nllf*lb» pf oairr ». ICT. t>ie»PP«*l 

„u t, u ;«=-.«) ooir. f '”" '’2,' 

BiJt Sr>if» Srtr • 4C.w.l7^20e 

87 

Jlttiif cf—J»ra*>>rn»i$, •/, »4»« 

C of rrofrrif A’l flV «/ »• JOt -!>.«■ 

«n'«ipUUJ by ». ICT U * 
ef tbn htcoiSiMtCT- •" 1 
bniiubrenm bitiu«5f paTrtJLM* tht proprrtj *n- 
tnmVrrf e« bia »a o/»tlK>n el » it*no fw 

tiT^n ot writ jt U ra tifWtHry fo- lii-» to ptie 

BOlife of ef kit inroa^nBt* «n fat •. lf^ 

fit thf P«v«b T»r»cty Aft. I B^»T » 101 e» tt« 
Tretnr«r»f rrti«»rtt Aft wlufh Uol r-omtoppl f* 
twn. fcu lnfnmjr\Br< It BoifM be ' 

evin«» *n U“<rt«n •« kup it *li*f WTrftt » 

iBOTtji^tt ktt porciittM tkr ptep^rtt lo 

««alM»n of » tret Afrnt. If U «t tif>l •* piofwJ 
OiaiBrt tkc e*b« pro9frtio» <l »b* ewfor-^ 
R.i» 4C n N. 

2^9, jiMfstcd ftoo. AlMTCUiO MttBtt f <•«*« 
Mun 8*B ‘iC W N.tM 

80. M»Hfa»R-nt R' Wery A«t. 

■ S8— lafta'-fji * - At ikf t s(vy el o-v<H mrj 
poltaUi' fnl( fcnfart on bis t turn of ertoi^ify 
xratn dflkBlt n r«;sfet of ttrt •»>! tb« 
two of tbo inaut «»4fT th» ptu'n«"i of tW R<Tt 

Atfatif iiMsbroff* m«S<Ab» (nfbt<fUbl«r*ntb* 
bni nnnet tfffrt (bf UodkrJ^r’i i ttota; e mrt of 
nlf viwfar tbf Aft or tbf n^L i o' tbf tfoffbMft «t 
neb Mif Knm Mraittxt CHfrri • Pat 
iBaBuinTDi ruut I. tflL. 6 U«L,371 

89 — rOffAofoAt 

ert'filor ^ >til Tr leiinrt C /MJ «t »*<'>• j 

Sa\9 tf /raotl’f tf lao-fiof^ "t 

mltai-I»n' ho ' tt’l Caort - Tbf ntftr>’ of ■ fanaat 
tn etrtoH land bai S2 Lfto a*tj<hfd ky k • trniiiar 
»o timlKn o’ B dfffff f« nwofT, tl» lanlLrd 
olUfkfd tlif nofflf Und for anraia i f mil Im-.bt 
It o Mlf. Ui ps’rbted >’ onkrlbr (ro'fdonf of 

tbf Rmt ISrrotfrr Art. Tbf rmliSo' *nl»-|«->tlr 
pBrrbff A tbf irtrrrst of tbf tmatit obvh >r«a <011 
» fXfinUn of tudfmf la o m* Vv tbr U<><l<Td 
to birr Uw ea?r t« tbe frrfi'or df<lat<4 lartfat — 
Br’J iVat tbf lied orfi panbaae vot anbj rt to tl« 


— — *of«f/ ft.t.f’. 

oT'rtif — Prior ■•fonAroafr— £iol|,o/Birft«(rr 
‘ landlord of atfnist a Istmal H ba 

tS. 

If *'* (Hodfoa Aft > HI 

J2.fiM«l« / i e^SiSaJ SI, 

vfrmM. EiwseriiitBiu r. SoiaiBiTA Ur^n 
, , Jl.4,81 

Be* Zunxsik OIN tliimn n 
Ambit. . ’ r RaMaxjvt 


SAIiE TOR ARREAIW OP HENT 

—ronfioifif 

4 INCOMBCASCCS-rowfo^f/ 

CL — — VoUft*^ ;.»*»— 

rofooflfffd ff«««fy —A iWlffd Un4 t* iJ «» t 
nn*AifclIf»»s RjDortiasMtiitfiuBfyleJ. Tbt 
f»t anifT tbf oolAzrot If»*f fff l»f« aoA 

J ebulnfit e ilftrre •fWnH It f« lb* aaMaot. // »' A 

tut »rtt*rt ef tmt *rt !>« * trti tb*rr* 

IfroM’A *A-J *fro-ibnyIy that tbf Uml*>rtl 

f Bll nrt fif«n»*« b» d'frfo ty «!« bt tbf lfti»*<y 

Iff* fres tb* »orts»?» by tb« lf*»nfa 

itefofafil r, 6a'Aor*<o. 1 l-m XJ-.7 A/tnf < If. 
WU*f<t rAOltifTlTA « A««l*f«»A 

tLUIb,I0Mia.C89 


Oi 


• f-^ee- 


- Illsbt of rurchAtor— £.jl« 
o»,— A niratV t fr»rr UrK; bffS 
lalfTB-t Ai “ ■ 


adl t T •rmri ct rret nalrr an Art X d ertr. Ibt 
|•flrrb*«ft «u bell Is b* rriitW to to pit la tbni 
{«.>.Mts < f tbe fnlirf tfS-r« *« it on.^na'l/ ireoj. 
KfarbitAniraj tbu the «n* of thf taija’-bad b*<a 
'frapyiif bou on tbf Un! for »arf Ibaa toteljr 

{ fara lb* firtrautinff tUt tbf partbafTf 

apprard to Jir tbf npfrinr Iiedlo"d ArJ Pat 

disialtbbit rjbt Tittorrcvt Dt»*c f Rio/a 
l.att SBAtic«T . . . STT.R^ATd 

©a.————— - — — X>fll lo Pijfo'f 

load —Tbf rtrbt to bold rJ} }«’• IaBiS* AfffWtft f 
ji\et>o «t b tbf sfa to tbf aart on ptfrKtfr JOy 
Omdaif Bath Cav 8iica .7W.ZL.40 
, 04. fiyirffmldw 

' «l Umt •/»,}* —K pareVufT of a patal »Hln fif« 
t ratuia bayt it *itb all tif Ubr irn. | flatTajloA’aU 
Bti-nCe«l|« CO tbf tnsinrUf an-t fan* at moirr tbfai 
I Irostbfoci.inal patajiUr Kb BA Bmii * Pf. 

( oranTiii I'Ofitt W.IL,18e4,S07 

' 05 B fU to real— 

/url.V,./ A.ir.il.f ^ rral-Iioau £,g TUT 
•/f4IJ,» H rl S iWtfa I«tiidAf'A poMfMxin 1| 
d rta-Sdby t'-r r»Ti.nd»r and U liprfrratfd froa 

«o I «t ac the rralA of ftrtAin liA’a. U U tiol lallo 
for tb ae bn • W bn-r a tOabb U kU for arTTun^ 
tbf pitailk* «la UaoH ont Ua-A UU-" f t tha rmt 
of Ibf fat ’b 10 vbifb tbf fimio iff prf*.BtrJ Ibf 
, pititua rsjoUrd by ft 3, a. 8, \ f^slalion Vlll of 
1 1S19 PtaniyA BiasA r AaTcaxt visib Pro 
(18 'W.TL.lSO 

98 ,, rtae— 

£«attf<(p a/««rr'f •/ fataiJar^Tbt parebiarref 

tbfTub a aad vntrmti of apotaiW inaint Itsiakb 
AoU .tnf.arata^.Tnn.>/«ir-Wr.*d>naaWd aa^ntViV 
Mbatrifr cUinu tbf avsindar bna ataioat il f t n«t, 
and U* no cltleo a,.nun>t ibe aarrty of tbf patoldar 
by nam of lb» aa«e of It* Ultfr appfann? an tb* 
CMTifT af tka talskb I» Ibr *iiirbid»f’* r*pfTf or 
•tbfr»u«. Uf loajr ao* tbf ctbrf abairri for tb« 
mry okirb ba Ua pall ei thrir aff^st. OtBOT 

Carmta lintBOfADBrA r RaaBtca Uneaitni 
fW. 11,1804. 78 
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^ , , MaWWES 05 50K- . '• ^ 

CHASl!i^= _ Sa?e on<?fr Ben^r. ^ Ijc is loutid to_ nudcr that 

^"^soidfncitvitionoJ ! 1^bUcase"b^^vW^^^^^ 

"^ ii. Waatenn« Act VIH o£ ■ Pf ‘^;,tod do« not expressly 5« J .nctioa- 

Gobi* ' 7, 


SAIiE BOB - 

-■' ™ot3 asd u-umrnf or mk- 

■». . l-tMAevlr 


abbeabs 


OP BBira 


Principt^ v-it]* 


purchaser y , j,'rt»<--i'^’= ‘.yv_ 

wWde/* »->'^^^*"^"^trpattn"s"iii>'wntcnnro , pnrcl-i^" v iViU* 

-The pnrehasor o£ «• P^" _acquircd i 'e laid do.vn in tbc case o f. 1 

siu s'=si-ssji i fesf Sssui 

arrears or rei Cnoivonaj '•' 1*°'’ 


gsslf 1 

iSi£l^ill 1 ii§ 


tl,onpiio«'"«y>;'’'';„icrcstcd in I 

*c'"^;Siro3Pr.MBnABOO>-issiB II., 318 ■ 

JAabilitS o/ CO- 

100. '-^■;7,ro7 TicrdlbaT. 

S'»>""; t'.r.Sr s's """ 

SviSe. - [8W.B.,0O 

^ ’ noo-nirr: 1 



I\Uy nau.i.. -- u- 

confra. EAPX.A S-vnin Cni^ni 187 ! 

Pi.nV 

^QI ~ -.:.7 Irrrxf’S — Tf>.7’C 


Vin o£ 1SC9 in j. bv some of in'- 

SsCtnnrc Usolf to pic. 

, Knisns-Alto. • of puroE-or- 


101--— — 1 

/°^:,/-fro7/c«>''''r''r,rrl.Lcr oI ntran-^fcriWc , n.^rExn . • DfaJ.rPo ^oc«; 

Svv*vc^^ 


S 

T2Il^rrXTi ■ ■ V «/■ l‘:r.«. In na'?inCT>lOt''V:V . .„.nm»rv S'litfO; *‘1 

. . » " «l.a l«* llA 


^-Acl -S’ «/ ! tlcfr'iiU in P.^y’"". 4tatnl ft tainns*^’ f^t 


103. 


ta- 


RnnWicUficrfinor-.-^ 

; tcnant.conini.1^^ , -rears of nnl.^-A^- 

tlcfav-lt. and aiminst in««Kam 

bmcfd n!3!.- ’art X oM? 59 n’’? ? .L’ 


' pi-ni tc^nre .i.at 

(\ -nurc^i^'^^ '*■ •_.•. ♦*- ' •- . Vonsr^^* trss n-'t 
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7 nioRTs A^n I uiiiUTiKj or put- , 

ifi7 XitCifir* <» it- 

crt* •• /•«*«»* mirH‘ 

»‘y»« eZ/.'e*^ *• 
<• I lit hit »/ dffrit/bnjtttmtml 
if tot a ftt's lit la • ftt't fca- 

of f«nt 1(1 ■ ffioiDrsnJjr »fva»tW«i»f-iiw.iafanl»r, 

- wu t-KMfd the Ull»r »nl k» » 

rr, til? tmsrt o{ tli« tno^anrt^r *a< 
J/el4 iliii a aertpt^k? fntt tti« £*< 

Bflt-nridir. wto . . - — . — 

oW»iDfda4w««>bii 
<C tli« aac)lan*<«]r 

MrtjtoltcMnlaait »u <BtLlUd laaa< 

He TiMilJ «1 It? il«T« o' Uh»<l la 

prfcrioKej^'tBMofrfJkedjrBXjVoreniUr AtitBOO 
PsoiBiCD SisGB r rraiBeT 1 x» 

' [Lli.TU.4CalC^620 


'tii/er.—TUtrlilsUStn^ 
for am»n oi rtrl da* fa 


eooKOurn 


(Oil i>he bid a 


am4i6f.t! fcJ-Bft . 
tbe ttA Cre defradasli for am«n o 
errwrtcfoerrUialintire oado'ulard a dPtrr* P 
Oi« mb of Arnl J8 A la rt«Taii«i of 
the trnore •»* eoJJ cn ite 8*li Apr^l IWl* 1-* 
d(ftDUut*fi,7,09il S I'Tiai: ibr oartKei-parfUwr* 
(hi lb» Hbef Aftil l‘3l t!.» rliialiit is«la0 
nsb drfrndaB'e f r tb* orrron of r«4 «h'fb b»*t 
_ . _ . tefOtM doe txtvrni tl* ICtb April 18*8 oad tb« 

m’lwaif Vi tlx wt wU. 1 nil «mU l%31, f/rfd oartVn pirrliiwn 

tt«tt.-air tad fa®- {Jcfiod.nU C, 7, taA a) Birr r** Ubb. IL. orrcon of 

■ ■ ' • • trrn raid?* no* toM for bjtiB? Imno fiao prior to tMlr 

■tIurabTmt tartb**? Volt i>iBiKA> r Rakicau RWHt 

■ - n.UR, 2 lC»Ic, leo 

IIL Stlt Ct Ifin 

tfittttt *■ t oifroaur— .(oi-ftoo'forrtoier, Fit’* 
«/ forrlairr for r,ml tirttitj if 
ajif in ftniau, ttt itfor* tetjlrmafitt »/ txif 
—FjPttl »/ nvtfrc-miii at agtttil ^orrloirr— 

£«»f ArfTttJ ef—rotjit Titatef At’, * f J — A 
trrort wbm »o'd for arrror* of rrnt of o Jotr. na* 
imifkiexi tbt ra*i ttMaliu): • leUWa* oerrriBS 
in f«j rmt »t 1) oaB** jxr MsLo on A3C0 tfabM. 
SaWijanttp (b* JoU *w aoU, ta rTirotlm of k 
A'm* poiaril OB (bo buie of lb* hii baano. aad wm 
parrbtMd by tU« drfradaat ce lb* tOtb Virtb 
1*49 lb* bI* lebv (sofrard cb tbi <lb AoiraA 
1449 le 0 mil unt tabd bp tbe Unltord apibut 
tbr oeetloa ps*rburr fo* trr(«n ef rnt for tb* 
•W* yrtr J»« (i.lb April l^Ail ti Iftb AirU 
tbit lb* ■!» 1U*1* f,f tb* 

«bo)* iatulJi'i’t ef (rat errrard di« a'lrr tb* 
del* of bbpvrtaer, lot Ufer* lb* reiraetiaia 
of th* *»lr. a--l«i*l*'*airBf; ih**. lie t il« *1* 
tot prrfrHrd eat \ ih* Uttrr d*l* Itrot U to be 
rmrdrJ nrt •• »*r»sis, from d*j to itj. Vat m 
filaa;: do» cclp tt lUtrd liair* triple* to tb* 
(OQtrtri it Ininrp or ja tb* t'tmra of any *nB* 
tract arrtedias to tl * yrorrtZ Uw leid iLitb la 
• S3 of (b« I'nsal Iraaarj A»t. /i»M aljB 
that b* w»i lia'-te fjr trot uaJrr tJ» trrirj of il* 
I'diboaBJa irrrtportiT* ef aaj 'joratioB a* to 
•bclbrr lb* usaat I7 ef Uod Ibrr* taralteiej 
»ai rarrrrt or not. \sTn Ttiwra 

«. >USA'<TB1 S»oa 1.1^ IL, 21 C»lc„ 883 
112. 


108 — tfxM^is of 

oerli**-p*»cl***r«— 5->f» i»» ftlt isattr^rit 
itfrrt etd ^rterrarrfi em/lrwrd— A*r«cr — Tbe 

plaintiff aiid the defmAant parcl.a*' 1 (1* •»a'* 
UBBT* at lorrotitc etlrt. b*ld (a rtrrstvi of («e 
deert** BaiT tb« prontie-i of ». S'" of Art ' UI ef 
ISC'*. forerTwri of nil da- in erj-m ef «! Jfrrcot 
Tirriodk Dtfcndtnt't mV vu Cm in f«nt «t tinv, 
W «a) fctaudeen tb< ^u<L*Bimt.<l(bvr cbtareles 
•S tt’farlt derrre afftinit the drtrndanl Tb* mlt 
wal, bnwtytr, mlor^ aad BltinuUly diemmrd. and 
tbs drfndast'* portbai* (ratinrd Badietatbrd la 
tbearastlsie. bntsrr after the tt fartt drrr<«b«t 
befer* tb* d reiwat e! tliat ibi* th* tmar* bv< bnti 
a^an leU farfanbrr a.*rnr<ef rnt. «bKb b<d «*• 
rraed brfer* tbe difradanl'i jmerbat* a»t vaeb Bit t 
by tb< fUintiS Htli tUt the def'i.dan * till* 
sail prerail, btiop prur in poict ef tiBi* and that 
tb* drfndant «ni sn^t ooo’lii^liBi tn diwbtrp? 
tbr «TTraTa of rrnt fot wLirli tb* aHTrad dorr** iraa 
obtamrd. or to plr* oolirc of b 1 pnrrbaM to tb» 
pliiotiS RlX CcrntifB ^avirr kBiy r StMia 

Oah . I L.R,20C*lc,25 

109 - 


Salt »/-£cyn<reti«» •« S(i«ii>dar>e remUj-. 
Jfiptf* ef taaitJir-Dnj Eta IJU of 
ISIl, u 5, T—Bneal Tttatr] At frjH 
«f » 13 —A patai talaib «*i lotj ui »t 

erolion of a decree. Vat tbe aartioo pnrrbawr, 
altboagb be obtamed fowauaa dvi not eet bi3i> 
Self rteiitered in (be aamiadar’i tembU la a 
ttit by the uDindar ayainit tbe forvierbolderet 
tbe p^ foe rent da* for a period peer ooi to 

‘fa 1*3 ajamat ilau 

^ that the ti|bt« of tb* EUtdodar %rre mt 
^7*? pretIdM 

V el isw Xottn 

HBBT , Tpcoitm D a„ l.L.R..aOCaIc,24.7 

*r«,;;V* f •f 

■Bfteal pner feper- 

-orayel reaa.e, Ati ffjii jsSS;, m,M 


UO 


••cy Att(Flttefl^),,t tl, IJ.Qtd^S—Salt a/ 
a Itmtnit tarewttea tf ■ ieertt tetfar arrtan ef 
mat-rfrere/aoi-peyMe** *//«aJfonf* f„ «r fte 
/e./*r*M-..c»a/*wfire*/<l«,a?,o, {U laadUrd 
»*/r»»t.o* •/**fc— Vtder a. IS oftb* 
Brtiral Tena:^ AeV wbm a permaBMit lenart 1* Mid 
In neratioBefa decree other Iban a dnre* f or arrean 
of rmt da. la reipeet thereof, sad the UadlorJ'i tee 
prsKriW by 1. 12 of the *^d Art le act r*M b«fc»e 
^ eoninna‘,on of tb* **le, tb* aal* U loTalid. 
“**A* All t Kuinaviyikt Dastt 

rLI..R.,23C«le.,eo3 

113 Rlgljt of porebaaer— 0 / 

((•ear* ttlmti Ij rrydi/or— 5ai,e}anf taU Ij 
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sa-lD rOK abbeabs oe 

T”CraS ASB UAKMTWS OF rOT- 

'• CHASEKS-c0H^>n««''- 

, _j>jqlit of purchaser. 

n 1,P rWit, title, i^na intcrt puiclwscd in 

W lmiU '3ccn ^^^■'^^!^^’^t,{Jqc\yUscvoi\tcT 

execution of n ^^'^pursunneo of Y°'^'^‘fcfc'vin 

iu 1874. tlic lai’tli'n^n> ' V ^ (llnclras Act VlU 

of 1865). i'S"=’‘' Tr°’’ 1- .irrc-ivB of rent due by the 
the Hnd nt n^^tion for • . p.isscd 

tenant. iTWd timt. ,,te, theic nas 

‘W. oflhc r-t 

. • ^___ eecj. 

tie instance of landlord in exe- | 

pancy hoidiny " ^uhsequenf sale of the | 

ention of rwneydtcrte Tenancy Act 

* . for arrears of re>n . Veftind of par- | 

same J or ' 52— Jid.f . i 

/’VIII cf iSSjJt *• * .p, pQ the landlord, m 

sf rAf if VIrr r 1 

Kftinc I'.oWiTig, >vlucii * Uitev for recovery c£ 

plaintiff. I’;/ did not acqnuo 

^'=^*?4?’i;af»nch\is the VftndJInt 

■wns e^ititlcd to ge *i,«t a separate suit fc 

srrr.-.»r 

ilAnOltUD Ii".TlT 


S&IiE E-OB ABBBAES 03? BBHI 

7 " EIGHTS AEH LIABILITIES OF PUE- 
*' CHASERS — cofic/urfe'f* 

mort^a^-ce entitled in every case 

property, nor u tl dealings m 

to 'S“°« /I*® biEthis rule is subject toonb 

favour of third part , transactions between 

qualific-ation, « S free from fraud 

the niorlg-agor and third partly. mortgagee and 

and collnsipn. ««. “^bim Bcjnaih Lall v. 

persons dcriiing tit 0 from h®. ^ ^ ^ , i05 -- 21 

Aomoodem ChoicdUru, ■ ^ Thakomont 

TP. 1?-. 2f ca“c 55.^ =^’''5 
Deli, I. L. Ti-> TfT JJ., US, frllowcd m 

, v. naj Chmder ^ GoDWnns 

1 principle. JotI-NDKA Monr> ^ q. W. 351., 29 

! llABAK . • • ■ 


sabai.’ '• 

3 C. 

Mortgage of 

Sftrelandloid.gptthe'lard^ 

patiii taliiUi:ivliieL^^ povebased by he 

n dccico for its ouu » possession Ol tuc 

^.rincipal defendants In a ^it ^ „tcd the pur- 

a"UFx;k%FU;«fj;,iS.,w 
u«« ”?,• ~5“&1 


s. SECOEI) SALE. 

onie for prior arrears after 

lie. ^ r —Where a tenure has 

sale for arrears . 0 ^ ^®J^/„„c.ars, it cannot be 
once been sold foi arrears dne on nccou^ 

again put up to sale fo ' ^ Jan, 6 2^- 

VTirToC'S: VnJ^ovn Mozoombae r. 

HniASTA KrAiAEi E. B , 12 Calc., 597 

9. SURPLUS PROCEEDS OP S.tLE. 

Bislitto surplus process 

i lrpiV« s" 

i eS k„”A I SA™. s™» mo.™ _ ^3 

PrioriVy- — Sur- 

_ M.a T^TTT 


^ — T^rrr 

% « 
tenure of 1 ^ P^be arrears of rent due up to tetb 
Till of 1SG9, for tF® errors 0 Kovem- 

Ipril I'lTG. This sale t oh place ^ be 

ber 1ST*^» after ^ _ ColUctoratc to the 

surplus proceeds ‘Mter^rds luDeccmber 

credit of the dar-pataidar. , for the dar- 

ISTG the patniAip period helween 

patni rent due baainc obtained a decree 

April andOetober 18.6, and b Collectomte, 

attached attached bytwojitbcr 

dar taluKu .... -- ‘..eanlion of the mortgage ^ i rihicli n ere at the same r amerce of 

chaser at a sale in c- , , bbba. ing been trauslome , £ ordinary decrees, current y e-ar, 

"IriStbattbcad dar-ta uLU ^ ^ “rputuidar, ^^Hhouph fo re^ T ^at the 

intoapatni.^Fwb P'u f b°^o£ tt,e d.ar-patnl tenure 

. _ in ex. cut . , ,,WiCs conui i Proceeds f ^ssefe of the late dar-patnida^^ 

formed P“’^*^ ^^.bocated to the patnidar fort^ 

and were not l^JP®" . Gnisu CnusBintlte^toTO 

rent of the year current, t^ni ^ ^ 494 

"doobGADoss ■ A-Ai. . 


- i 


i^\CTC u-as TTWrf also — ■ . 

reemer W'-as possesion. eertoui 

TOB. T 
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pAT.T! FOR arrears 

—toKiintei 

9 SURPLUS PROCEEDS OF SiLE-eam/ ••«<? 

77Q — — ffty VIlT 

r,f 1819 $ e* f5^~Paf»i laiuM— 

J- Trtnrifa Tbs patnlAu- of x tilnVli gnwted fc 

dw p»ml M ‘be Jeftea-i >ti on tlio 10th ol » <*""1 
1853 The mdio (.itaidar ifterwayas mort^figea «• 
T>atnl t«loVh to the plemlilT* who ohUlned » decree 
on ti eir mortgage on tb« 2Slh ««pte her 1874. 
The petal *»» lor 5t« own nrrtvi on the iTlh 
J, Tcmbcr 1873 endnftee peyiBentof >*Bt»nil»Jl 
expeneee there lemMOcl e. lurplniln thehendict • 
the Collector wh eh w»» ett shed by the pleiwlffe I 
In cieenlion of lh«r i free on the th of LotrmW 
18*3 On the JSlh Jinnery 1877 Iho 6 femleoU ' 
loetilnted » euit »S'« et the jet tdir nnder tl 6 I 
1 17 Regoieton Fill of HIS for cnmpsnset on ' 
for theloM of thodi pnlni Mlobt»nnl» decrei 
wh ch the Con t directnl ilioald ho intirSed Oat of 
the rurpln* proecede end tl o Collertor natw Ith 1 
etnndwg the pieint ffs ntfcichmeat, dllowed the 
def endanle to ohtwn the *nio 1 1 decreed o »l of the ' 
(orptne ealo pncce<ii lu ■ 1 1 1 by the pUietiffe to 
leeorer the tmount px d tc« conpeneition oo the 
eronod that the plaintilTi nttechment wit prtor to 
the dcfendtoti in t —Bil'l tbet the dcfcndnnU' 


digest ot cases ( 

SA1J5 POR ARBEARB OP REITT 


RiaW! 


the dcfendwte in t —Oili toei tne acicnoenu- . n,. > tit .r 10*9 . 11 .1 1 

denee mnit ^ I # ll’^Jlis^elieu Mil of leP, itooe t 


sent he latuBed out of the surpl n tt1c>| incccdt 
prwi ty to the phintitli' decree bcveovorcs De« 
■Tie Line MORTOiot Dtfi OTiKOie 

{L Jh. R, 7 Cato , 173 eC.Zi.R.94t 
ISO - - - — -Sole «/y>o(ai— 

Afortyoye ttctfiit, Coeeerr en of— 6«ry(a« 


» SDBPIUS PROCEEDS OP SALE-conefixfoci. 
Pr*» Claud Eal T J urn ma Dan, ID A-. f5 
Calc. Sl$ referred to Retfr I’acwiD Stjra* r 
ttMTKLiiL . I.I..R,2tCale,748 

122. — — — A»»y lltj Vlll 

pf "tsa t JT—Diilnluhan t>J nrplui »aU 
mrcct'dt— Claim In ac-patnidar—X ee-petnidar 
u not e (iCled to • ehere of the prorcnfi of • Mfo 
of the total for nrtenro of rent held nndcr Jtegn. 
UluKi V if of 1813 JfoTt I « OBOie c Tiastiiat 
UUM . 3CW.N,eO 

I«> DKPO-IT TO SfAl MLE. 

ISA ^ Right to*n9 — fof»»foV7’ay 

«ic»< fo »/ay tali—Ael X 8 / fSo3, »» 203 tOS.~ 
A perrm aoVing ToJentory poyment* la bu own 
Dome to etey * uJa in excentum of n deercs egelnit 
other* eooU act rao uiidrr x 103 et )h3 of Art A of 
1S59 for the ricotery of the money oo paid by him 
ABOOOtWtDJs c Dnmuars 

ISTV.R, ActS:,48 
Party with Teeognlsed In 


e sot 


1S4 


soiryiecicdr CAarye ef "ler^ysye* 

Tra»i/tr <!f Ecoprrfy Ael (ir at iSray 
$ ti —k pitni tolukh horiie been »oU for ISS 
orreon ofrent onderResnUlioikMlt of 1SI9 the Suite 
inrplui loll proccedo held in depneit in the C<1lrc> mother bronghti 


rrmtempUt* thot eny party nay. by dcpoaitingtbo 
anoint doc fhiy amleef apetni hut only a party 
harln; a rccognited inlcmt lu neh patal Accord* 
(og to * € evrn applicel on t^r rigiitratlon li not 
tnificimt thet rcciioo pnridee what caal'ttallyhe 
doDO if rrgutraUon U refneed, Kattro 3tttvv 
im»Hnr U.tcci5T090 VT ll.»1804^&3 


SulRcicncy of Interest— 
isy drj>oei(«d —fbe pUinllfri 
t to recorer a port on of a talnkh 


l intcrrali by the IxdJcn | which she claimed under a will and wh ch she wonld 


of money dcerece agaimt tie p»tnij»r» 
pie ntiff who held a mortgage of the talnkh ened 
torecover from t !•« decree-1 old^ the aiooont of bu 
nnnlsfied ciaiio Two of the defrndaU* pleaded 
that over and abo e the amount taken by them there 
remaned tn dep at inlEcicot money to latuty tb* 
plaint If and t at the otl er uceecnrcd credtiore who 
had drawn out th 1 balnncc iWi d alon be heW 
liable Held tl at tbe inrpIui i ilc-proceedr were Jef 
be regarded at the ibtpe into wb eb «,e pletnf tPe 
aecontywaecooverted and aebifore enchey ershn 

S;,.vr“i sr.o'".sv. 

hn ontof ehe»hS»eoflheitirp*^^„*“ 


121. - 

iVoperfy Act f/r oV 
pereiaiire— worfjBje — 
’roperty Act only glxea 


Xt R., 20 Calc , 941 


i TrtBffer rf 

r Ib'e retidno of tba*tjJb^^ taortgagea 
ea where the law othervif™"'®* *» 

cBict 0 ! tbe lale ia to nolbfA l”’'“cd that tbe 
Intended in tay »ay to eol^* ®i“'^Sase 1 Itm 
pnrebaecr at a tale for arrea'A* ‘“‘«‘at of tba 


be enlitl d to upon the death of the widow of the 
deeeaird owner IM lie the lalt waa pending the 
talnkh wai pnt up for lUe under Ro-nlation V 111 of 
1319 and to prevent 111 being loU ibc paid the rent. 
The abote euit abated by the death of the plaint IT* 
mother and the plaintiS now tueJ tbe abarrholjcrs 
to recover the amount paid to lave the talnkh from 
sale ITcId that the pUiatiSa motber’a intereet in 
th« talnkh wai inch aa entitled the pla ntiS to re- 
cover the money ibe paid. ''Hasoda Eoouabss 
D oesss r klonuriK Monoy Onoat 

120 W B..a73 
1S3 — — Volantarrpaymant— .ffiydr 

of wioe/ynyeefepreteal talt ofmorl^asrlproptrif 
— ratuatriy yiiymenf — The nn rtgageo of a Paiai 
tiJukh paid cirtiln tnoncyi to prere t the aaU of 
Mcb Ualh foe anvarf of lamiadan rent. ^clJ 
that th e war not a roloi taiy payment and conld not 
be CO cow dered cren In Ihn eaic where thO toort 
gagee by a covenant in bii mortgage deed had in- 
ecred himielf ablest Ion bv eneh rale IToyenrfer 
CUn<erOlioMT Kje Dots!,Il Jfoere’rf A, 
SJi followfi 3foBr*ff Cbfvctb Bibib/sb r 
Pah PraroBO CHOwnuar 

[LZaR,4Cftlc,S39 eCER.,260 



( 8117 ) 


DIGEST OP CASES. 


( 8118 ) 


SAI.1I FOB ABBBABS OP BENT 

— oonlinued. 

10. DEPOSIT TO STAY SAJjTS—conHntieii. 

See Doiichasd v, Bameishein Siegh 

p. L. B., 7 Calc,, 648 

127, * Sale of irans- 

ferable tenures under s, 105, Act AT of 1859 — Sight 
of suit, — ^Thc riglit to make iiaymcnts fca preserve an 
interest, and to recover the sums paid, was not gii cn 
in the case of ganti jummas and other transferable 
tenures sold for arrears of rent under s. 503, Act X of 
1859 ; when such paj'ments are neither expressly nor 
impliedly authorized; they must bo regarded as i olun- 
tary payments, for the recovery of which no action 
will lie. ^SttEEKATH Holdab t’. Easi Soondub 
Chtfckeebcixt . 4 "W. B., S. O. C. Bef., 4 

128, — — Sight of suit . — 

An under-tenant n ho has saved the saperior tenuro 
from sale by depositing tho amount of rent due, not 
only has the security of the tenure which he pre- 
serves, and of which ho can obtain possession on ap- 
plication to tho Collector, but ho also has a right to 
recover the amount deposited by him as a loan in an 
ordinary suit. AstntKA DKnr r. PesAifnABt Das 

[;4 B, L. B., P.B„77 

S. C. UsmiKA Debia V. PnAirnTjnBB Doss 

[13 W. E., P. B., 1 

129, Sight of suit — 

Seng, Seg, 'Till of 1819 — Son-registration of 
transfer, — L aud R, tho holders of a patui estate, 
granted in 1856 a dar-patni lease to S at an annual 
rent, the lease stipulating that 3 should have full 
power of sale and gift, but should not sub-let nitbont 
tbe patnidai-s’ consent. Tho lease contained no stipu- 
lation for the reaistration of any vendee or donee In 
1860 S sold the dar-patni lease to R, tho deed of 
sale which was duly registered providing for muta- 
tion of names in the patuidars’ boats. Xo such 
mutation was ever effected by K, who was never 
recognized as their tenant by L and R, the rent of 
the diir-patni being paid in the name of S. In 1804, 
the rent due from the patnidars being in aia-ear, tho 
zamindar proceeded to sell tho patni under Regula- 
tion Till of 1819, Thcieupon K, in order to pro- 
tect his undcr-tennre, deposited in the Collcctorate, 
on l^th Xovember 1861, a sum of money, on which 
the sale was stayed. ' R, being then in arvear in the 
payment of his dar-patni rent, cUimed to set off tho 
amount deposited in the Collcctorate against the rent 
due to Zf and S, This L and S refused to allow, 
and they bionglit a suit in tho Collector’s Couxt 
against S and his sureties to recover tho arrears of 
rent. In that suit^AT intervened, claiming tho bene- 

- fit of the set-off, to 'wliich, however, tho High Court,- 
^on 26tU .Tune 1866, on appeal, held that ho was not 
'entitled, the deposit being merely a voluntarj pay- 
ment by R, On SOtU October 18o7 R brought a 
regular suit against S and i and S to recover tho 
amount of the deposit, and obtained o decree, but tho 
decision was reversed on appeal, aud the suit dis- 
missed for want of jnrlsdiction. On 6th J une 1869 
IT filed his plaint in tho proper Court. Seld that he 
was entitled to recover the amount deposited by him 
VOS. T ‘ 


SALE POB ABBEAES OP BENT 

— continued, 

10. DEPOSIT TO STAY SALVi-continued. 

in the ColloctoMtc. DuoKHitTAEAijr Mitiee i-. 
Khettbo Pai, Sisoh Kox 

[13 B. L. E., P. C., 146; 20 W, B., 380 

Alliiming the decision of tbe High Coarb in S. C. 
Ehettbe PAtTE Simn r. Luosass Rabun Mitteu 

[15W.B.,126 

Oknov CoojTAB Chatxerjee v . Dmnij JIahtab 
Chgxd 22 W. B., 299 

130, Sayment made 

ig nendee ofdar-patnidai — Voluntary payment . — A 
payment made by the vendee of the dar-patnidav 
(wlio has not obtained registration) to save tho pitui 
from sale is a voluntary payment, aud the registered 
dar-patnidar cannot seek to deduct the amount from 
tho lent dne by him, Lekhebnabaiv Hiiieb v, 
Seetaeaxh GnosE 

[1 Ind. Jur., N. S., 317: 6 'W. B., Act X, S 

131. — Sayment of 

patni rent hg dar-patnidar— Seng. Reg. VIJI of 
1819, s. 1?. — In a suit by the purchaser of a patni 
against a dar-patnidar for arrears of rent of the year 
1285 (1878), it appeared that, befoio tho plaintiff’s 
purchase, the dar-patnidar had paid the amount of 
arrears of patni rent for the year l-’84 (1877). in 
order to sav e tho patni from being sold under Rcgn- 
laliou Vm of 1819, and that the amount so paid con- 

-vsidcrably exceeded tbe dai-patni rent duo at the date 
of suit. Reid that the defendant was entitled to 
deduct from the rent claimed tho avnount paid under 
tho Regulation in excess of tho dar-patni rent duo up 
to the cud of 1281. Xono Gopax Sieoae r. 
Sbinatii Btjitdopadhva 

[I. L, B., 8 Calc., 877 : 11 C. B. R„ 37 

133. Payment hg dar- 

patnxdar — Seng. Reg. VIII of 1819 — Seng. Act 
VIII of 1869, s. 6S . — Tho zamindar of an estate, in 
- which the plaintiff and defendant respectively had pur- 
chased patni and dai-patni tenures, obtained decrees 
for arrears of rent accruing before their purchases, 
though one of the decrees was obtained subsequently 
to defendant’s purcluso; and in execution of these 
decrees ho advertised tho patni for sale, and the 
nmonnts dne were paid into Court by the defend vut 
to protect the tenure from sale. In a suit by tho 
patnidar against the dir-patnidar for arrears w rent 
accruing due subsequently to tho defendant’s pur- 
chase, — Reid that the dcfeniLint was, on the con- 
I struction of s. 13 of Regulation VIII of 3819 
and a. 02, Bengal Act VIII of ISC9, entitled to 
I set off such payments against the plaintiff’s claim, 

[ Sobogopal Sircar v. Sreenath Sundopadhi/a, X. S, 

[ Jf., 8 Co/c., 877, followed. Dalit Homjx Sn aha v. 
Sebobas Seji . . L L. B., 13 Calc., 331 

I 183. - Payment by 

I dar-patnidar — Rotice of title to tenants — Seny. 
Reg. VIII of 1819, s. 13. — A dar-patnid.u- who has 
j aid a deposit in order to stay tho sale of tho superior 
t tenure under cl. 4, s. 13, Regulation VITI of 1819, 

I and has come into possession of tho tenure, and 
is entitled to tho profits of it, is hound to give notice 

12 B 3 
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SftT.T. FOR ARBEAEB OF 
10 J'FTO^-IT TO -TAl 'AI 1 — f-" 


KEKT , SAIiE FOB AHREABS OS' BEKT 

[■•twJ ( 10 DFPOSIT TO STAl bALE— 


cf hu til)- to thf raifaU In ihc »VsHi« fct mcli j pUintUf !»>• ‘I** “f tl»" tome tU 

low, be CMII t fffoT.r frooi llicoi rfnU klmAj I t'unn {«« »»le In » iaitlroi;lt to roenrw tlie 


Mil b\ il) 01 «' Ihi l-itniAir ^IlVOX*^ ItOT e 

jlnij 4W.R,AetX.88 

' “ [8‘i!i.j!.io»o,..iow.n,Mo 

jiiTntKO'lo eW 11,173 13 ft _ Sail la rteattr 

133 Jltail f I- m Kiamfi fatd —A {'«‘ni t<*itire irliifli li»j Ixm at 

fro" ri-t*' »r» A iLar I Id.T «Lot*\* UekrtI If G H oifrttjwi of a Oeerfv asaSnst'XJ 

BP amar* of » 1 1 iuo fiom tbi a IaW o! tbe Ui wt •« eUinKd by 6, wbo** e*»ijn «ai alltwnL Ujoo 

intnltt to ijM it f 'tn «1 ir .lecolioo u ratul.il thw ii lortunUfl a toil aniuot S ani ollurt to 

to reror<i rortn-oii n Irwu «. Ur lUrtboIbra ali> I »»♦ llie Patel ditUred U) be tb* prrpfrty o! < ,anl, 
were la pMtuvra liiin . the fcrnl uittun abu-li ^‘og taeeeufaJ bad Ibo patni kU }•> eirrolion of 

tbe arreafi actriKii erm aon^li tbe tenun ilunU h>»<i*ef ea^ioit D leramotbe parebatof. tad got 

be 10 tbc nsini «{ a- tbir and tb' uirr'e W icmi pevoior After tbi*. le eared tbe ritate fro« ‘ 

celt; i^mrt >nrb otbir alont Aiiro Lltu r brtj/ eoM (or arreare of retit wl eb ba>l arrmcii 

lluVoaraDo*' 22W 11,631 pror li ha pirebiw, by pjidp' op tbe amoani dae 

Tog f ^ , Ilf »oH«/vfr>l),y rapJ Ji aod S to rrforrf tV 

aov.mt-i fit t rc »r 1 Ian t ff t tav. »/ ‘wwol » S. fb.1 ad ocMt me appealed I • 

ritnifrir »al f a-r ir« o ret t e! a fomnr \Mf Ihi Fn'y Coaotil tirpecdM lo olu’nng a reamal 
ibel Ut' Wt, aljt. gd kx an uin rU x^.I.l f th* d«r« onlet .b.fb O tad «o|J tbs patiU. 

6cn t I it 0 tl fl f hi vadtUttojcv Vnt tbia re'irnl oil set tabf jlaff Ufore II tM 

Zfsrrf (}i Ik (lu-fi aai 111 4 aad<f *Boi fir "“Utot'd tbe auil for freoretla; tb» amors b» Ud 

ei!r,laeia uti 1 d tbe plait I IT to rteoxr- l,rk V**"*^*!?- 0 ar»a mt.lVd to nWW 

lb« sieaei froa tbr defeadanb Artir* , j j. ^ 1*»A tren pud br litm to 


BinMiit.''i7rU lhat tbe pa Joient by tiu* j-laintil! aria, 
at faf a< thf deftodaot war ctoffnifd, a ao’unUry 
ptatoeot Mn« infOirmniice at (‘bout rub of aetual 


•(ary fatd—Uttf /’re / JU <■/ S , /t ti $ 
—Dear Afl f III c' l5o3 i 8 -A patnidar la 
fiirstioa et a Amf for rent acainat Lia ini*a* iu 


fiirstioa et a d»mf for rent acainat Lia ini*a* dar 
attielcd frttain proiarty <£ bie ircJodi ga parrel 
cf land I «le .mg to th« plaiotiff «bo fe featf (1st 
lortica paid toe whole aaouot due and ttitd the 
Diraiidar to rieorer tie pertwn U o»»bt to have 


inidar la 140 ' ■— — — .Tail fa rroaeff 

>ni*a* dar awary paid •— Tbe plaiolApartbaaedat an eaerntloo 
! a parrel aaU a aWrf o' A'a tensre -abwli ba 1 bnn atuebed 
•ntrtlat «1 aetount cl a fflonrj-drtrif SabeeqaenlW tbe 
aord Iftr wlol« tewnre naa alrmu,i] for ea],. I 3 rxcenlioa ^ 
t to have a drrrr* fer amara of real Oa applying to the 


I»id. Tbe ml waa utmuecd co o'l galtos on ibr Uonaif b» »ai toll l*at. If Le drpraJid (be >.L^U 

pkaaittfl M •‘“=•11. M.f apjoabd. aiarant due. tbe sale woalj fee itayrd. Iledidtoand 

aUegiDg tUt btr p^wi wasTitbin and anbo-dinate preTeDled lb- sale Ilecav sued JT to reeorer tie 
to the b Ibna ol the tniiuiidar, and to aril wonlO atnoart driovteJ field tbattba uarment waLaoei- 

Laic i«yirii d h" Udm Held that tte caac Ihrr otBcaria nrr lOuuUry and tb« A. «bo bad 

was ngVtlv ren an,U Jj tbe lower AppiUat* Coirt, eujviyed tbe prolU of the Uad ua«ef(U'U'jT liable 

Lnt that Ilf itotu to he tried wMahrtbrr Ibpplau^ for tbe ausi paid (» a re it fmt cal- ivnmr* 

ni Biazajre r lltatsuva CntTrawsE 

a. C, I'-ofV Art 1 til of ISCo, read wub a IS, flOT^ tt "ao 

Pfjrn{al>oa^t«f 15W Biore rartirolarjj *| 1 , rt" LW w.Il.,^7 

Lrcsszz rsKS-Mfh'* e. Baaoatra l»rT 141, — p •eeaJ.feona' 

llS'W TL,3l3 <fa*r-Deaj Dm 1*^// r/fSIS-KEUP. J.-A 


138 \ «.,( f. * *,.•? '1'*" RepuUtKn Vlli, into 

no... paid -Tbe porebai<d an ,«,U ,t rdW«n»‘e™d.^n “A 

an aoetion-sale in \miboa of a decree agaimf ‘SIT. ‘tn 1“ deposit 

lie dr*®Aii.j wto »4* m Curse 1,oxro»aDaSi , 

Lia purcUae citaiKed A**'**'™ GAi April ISW 1 *»"™ “”08 Uo.!ia . .17 77. B, 122 

It fcite he waa in po««»Sio“. one X, tbc {«tesdar. 1451. J'ajmtal la to ' 

aaed tbe defendant (0 rie^ier arreara of rent wbleb aaeiader — D<ag Are f*Jf I oriS/9»e fJ Fj r ui, a f 

Ladbeectnedne Dnnii- Ac dtfredart a poaieesim /» afay /Saoliale -The direcljon in a. 1 3 of tbe Eo 
and before the pUinlia . pniVha*c and {nnrrutwn euUtwn till of ISIO tUt asoaer mi! into Cmri 
of tlw dieree be 1 ^ tamed i\ '**“ lb* c«t^ by a taluhldar In osd<» lo alaj the Coal lal-tbill 
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SAiiE I'OH, AKBEAKS OP BENT 

— eon fin tied. 


SALE EOE AEEEAES OP BENT 

— continued. 


^ 10. DEPOSIT TO STAY SALE-conff?i/*rf. 
for -nhicli tlje notice of s'lle may Imvo been pnb- 
lislied, is satisfied by j ay ment, not into Conrtj but 
lo tbc zauiiudar. If a strictly literal consti action 
arcro put upon tbc words “ into Conrt,” no payment 
(licclual to stay Ibe sale could bo made, for “tbc 
,Conrt” has nolbinsr to do nitb these sales, wbicb 
are managed by tbc Collector. Tiinjir DEntn 

CntniN*MmEE . I. L. B., 8 Calc., 964 

143 , Kainre of pay 

ment — hcan (o propHeCor — Beny. Act Till of 
lS65j s. G. — looney deposited to protect from sale a 
tenure adv ertised under the proa isioiis of Act VlII of 
1865 must, under s. G, be considered as a loin made 
to the p’-oprictir of the tenure, aabicb becomes secu- 
rity to the depositor, arbo is entitled, on applying, to 
obtain immediate possession in order to recoacr the 
amount from any profits belonging to the tenure. 
Kahtick SumiaH r, Bibosath SA'VrNrE 

[10 W. E., 205 

144 . Position of person making 

payment— Bern/. Hep, VIII of 1S19 ~ Suit for 
share of pcini eslalt — Hotlffapee. — Plaintiff claim- , 
cd an eight annas share of a patni as purchased by 
the official assignee of an insola-cut, I), aabom the 
Principal Sadder Ameen found to baa-o been oanicr 
in bis oaan right by inheritance of the share of the 
patni of aabicb defendant’s ancestor, O, baaing dc- i 
posited arrears of rent, aa as in possession as giuiidar ' 
under tbo provisions of Regulation VIII of 1819. 
Held that G- aaas substantially in tlio same position 
as a mortgagee iu possession ainflcr an usufructuary 
mortgage; and that plaintiff, ns a purcliaser from 
such a moitgagor, aaould liaao no cause of action 
until tbc debt aaas paid off. Held that, as defen- ] 
dant’s plea of paaicbase frem the alleged sharebAders j 
of the patni, in satisfaction of their ancestor G’s ! 
lien, bad proa cd unfounded, if they av.rc pcimittcd j 
to fall back on ilicir title as girurdars, tbc plaintiff 
maast be alloavcd to sboaa that the debt "avns realised 
from tbc UBufiuct of tbc tenure,” caen tbongli tins 
bad not been “established in a suit instituted foi 
thfe purpose.” Boisrun CntmN' Bnonno v Taua 
CnAHp Bamiweb ... 11 W. B,, 357 

11. SETIIKG ASIDE SALE. , 


11. SETTING ASIDE SALE-conffnaei. 

148. - Order under 

s.StO, Civil Brocedure Code, /8S2 — Notice to pur- 
chaser. — An auction purchaser is entitled to a notice 
before an order is made under s,SiOA. Bc^GSHI- 
BIUK HaLDAS r. IlFDAEIfATn AIOXBUE 

[1 C. -W. N., 114 

147. S. 310A of the 

Ciail Proceduie Code does not apply to sale under 
Act X of 1S59, as tbc Code of Ciail Pi occdurc applies 
only up to the sale, and not after it. IlABisn 
CuASDItA Guose i. Akasta Ciiaeak Patea 

[2 C. ■W.N,127 

(i) iBr.EGtJiAEITT. 

148. - — — Beng. Beg. VIII of 1819, 

B. 8, Appneation ot—Junglcbun /entires— S. S, 
Regulation VIII of 1S19, refers iojnuglebnri tenures 
tliAt esisted at that time, and its proa isiens do not 
•vpply to any tenure created since the passing of that 
Reguhtion. AIoMionnN SisGii r. Watsojt A Co. 

[2 Hay, 398 

149. — Beng. Beg. VIII of 1819, 

s. 8, Constructioa of—Itesidinp in neighbourhovd 
— AUesUng witnesses. — By the aaords "letidiug iu 
tbc neighbourhood” in Reg. nil of 1’'19, s. 8, the 
Rcgiilation docs not make it impeintiae that the 
attesting aaitnesscs shall be residents of tbc village, 
.but maybe taken to inelnde men iiaiug aaitbin a 
sbuit distinco of tbc intcbcry. AIonn'En Dosskb 
c. JpoooDOStBA Dossfe . W.E, 1884, 382 

150. Substantial 

persons — Attesting uitnesses. — Vfitb reference to 
the proaision in el. 2, s. 8, Reg. VIII of 1810, that 
tbc sera ice of a ot’ccof sale of a patni talukb shall be 
attested by three substantial pci-sons, — Held that the 
aaord “substantial” must be understood in its ordi- 
niry sense, — i.e., men aabo baac some stake in the 
community, men of local influence or import luce and 
rcspectabi ity, — and not be taken to mean simply 
men aabo can readily be found. Gofae KIsHOEB 
Shoob f. AIohin Hoedab 

[2 TV. E., 188 

AIoniABE Dossee r. JtTQ-aonniiBA Dorses 

[W; E., 1864, 882 


( a ] Geseraii Cases. 

145 . Cianl Procedure Code 

(1882), S, 310A — Ctiil Brccedarc Cede Amend- 
ment Act (V o1 1S04J — Bengal Tenancy Act ("VIII 
of XSSoJ, s. 174.— S. 31 (TA of the Code of Ci' il Proce- 
dure applies to the sale of a tenure in cvccution of a 
decree for its oavn .arrears. .T.^'AiiniTAS GAyoEH c 
Kam Keisio TuAEtTB . I. L. B , 23 Calc, 393 

Keishnadhas Baxii i . DaicatAati Devi 

[I. I.. B , 23 Calc., 398 note , 
Behabt Lad sead r Rpssiok. Chbxdee Pad S 
[I. L. E., 23 Gala, 306 note | 
BrNasEiDUAB Haddab o. KedaexAtji AIokdAd j 

[1 O. W. N., 114 i 


15L “^alsiant i a I 

persons” — Service of «o/«Vc.— /fbe'^proa isions of 
cl 2, s. S, Reg. VIII of ISlOj/vitb regard to the 
notification of the sole of a patni talukb for the 
arrears of rent under the Regulation that the serving 
peon shall “ bring bael. the receipt of the dcLaultcr or 
of bis manager fo* tbc same, or lu the Ca eut of inabi- 
lity to procure this, the signature of three substantial 
persons lesidiug in the nrigbto irbcod in attestation 
of the notice liaaing been brought and pvibtisbcd on 
the spot,” are merely directory, and avberc there is 
uroof that the notice tsfis iu fact served, the sale aa ill 
not be vitiated by nein-compliimee aaitli any of these 
proarisious, — e g., aa W-lierc one of the witnesses attest- 
ing the service oL'tbe notice turns oat not to bo 
“ substantial.” A^Vespcctable man, of good character. 
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R Ar.T. FOB AEEEABS OF BEST I 
— ] 
11 ^EITUiO ASIDE SALE — 
liring »nil wtll tnowu la tLf Dcijhbonfteod losj 
picpcil j b« considiTpi] ft wbeUnliftl pmCh ” inllini 
the DCftxiiQp cf cl 2 « 6 of tl e ItrgulftU^ It Is 
too limited ft cosstrnrt oa of that <Ua« to liold that 
the word ribftiulial msit be taVen to taeiQ ft 
reslthy man frnn whcm dsmspes nmll tx] recO'eted 
by the ivtsidar tapp(iiu!{; tb« attcsUtlcm to be faiae 
ruESAim Boss e Estiisu KcoviBci Dossie 
[UB Ia.IL,804 
S C I ijf StstK Lost T HosvOfirtn D£>*s»« 
[I- E.. 2 1. A. 71 2317 It, U3 


BALE FOE ABBEAES OP EEST 

•^oa/iaved 

11 SETTIAO ASIDE SALE— eoa/iaaed 

•ff Sts 


J III bJ ISif, t e el 2~Froef of y«8/iM* 
lie* «>/ *«< c» l^foT* $aU Bf pal»t talwtk /or 
BfrearB ^ real —littAae imUirslioo of the cctirrs 
irnmbcd bj Brt^litun bill of 1S1'1> ■ 8, 
el 3 fonoi fto esirntial part of the fonadalioa oa 
scbwhthe aomnat; power to s<U a pstni talahb far 
aoi of rent ia nrrtUrd by the tamlndsr, 

scbo when untitntuiff this preceed’Dp, li esclnslreJy 
rrafionsible for ineo pnbliratiai btjDs re^Urly 
eoDdncted. Altlioogh ebjretioa to the fonn of the 
Kcetpt and the ftbicnee of the rrenpt lUelf need net 
be tipsrdrd if the fsct of the dne pnl 1 -stlnn of the 
noticri iiftrlf^ been made fi not matter of ccctrarerry 
(as held tn Ans Alice t Eefrlosd CiaiedirS !> 
IT A, 24i) yet where thst fsrt was in donbt owiag 
(0 the eradenee of it oat haring been lOrsrrd aerord 
iagtotheptorUionsot the Begnlsti'n— a mnlt doe 

^ to the nrglcet of these representing the ratnlndar — 

must be one of anbatanee and not merely of fona. the finding of tbe Digh Conit that doe pohliestioti 
The reqairenenta of the lUpoUtion sa to the scnice had cotbm ntabUtheil by inch procfi at were forth* 
of the lalfthar snd the a^ios of the receipt by coming vat malblsincd by the Jndicisl CoaimHtee. 


— SaliUnfiofprr 
’reyv/ori/y — Ana | 


fsai— fn tef «> <fe tat* for 

remce o/no/teee-Omiefioa /« . 

entt to set Slide the tale ef a petnl for arrears of rent 
oaderBegalatloQ tillof J919 as the grronod (bit | 
proper cotiret were not lent aerred, and pnbbahed 
under a P cl 8 the objection in order to sneered | 


snhttsnlisl pereona _ 
st&atisiti perforttcd 

neh 81 »rc unt Ij espreted to ittcsl eneh . 

nest pmesi wbo are treated with enrutih-istt^ 
rsi amrrof meoltcart, chowLdart. iTriiiBn 
laVTiar DAvropTaDoai Daiaes r rrtannt 
PAni , 2417 B,t28 


MaBaasian or DmrrAX e Tiuscmaxi Dssi 

tLE.E,8CalcwOX9 130 Ij.E, 34 
la XL, 10 X A, 10 


167 


• PrB^ ffh 


164 - 


lifotism efsetirr— Bray Are rf/I(p/fHj9,» 8— 
Irrryw'nrity <s lelr— h«it t» $tl Bnot tall —II U 
estratisl to tbe rslidlty of a tale hel 1 under 1 egtt 
Berviee of notlco of attlo— 1 UlkAMIloflSlo of a patai ritsle for aman of 
" •- rmt. that lb* Bt<icrs of aU pmerihed by eh Sii. 8 

of tba regnlstuD ihoold hare been all duly and 
nfularfy pntlisbrd a« themn darrefei Diaanai 
AaTB«isos r Dbiuj hliams Osiwp 

tOB 1,^,87.1717.11,447 
llaaa.ssra Ostta * dasiwwim Bor Cnotr* 
unax eSnotu.inSr B,87 

And as to whst smoncts lopoUKvtiro of nedm 

raonaa Cbassia Bawxuxi V BsjjiwixH i^rwBo 

Cdowdbsx 

(B B I, S , 61 note 14 17 B, 489 

16 a- 


Bevy S*s t Iff«//SW * S e' 2 A«n 

e/ a«t er F/T'rt •/ «a eafe —'There a Coort finds 
that (benot M preunbed tn c] i i f regutatioa 
Mil of 1819 hu been duly sgt* j.it oct find 

wbrtber the peon wha^,od the nolieeSenplied 
ipth ^thedrectiovsofUic regnl-twn as toseJal 
shonldbedonein olsnehsgiiee Omu 

SOT to romjljr those difcetlone dace oot 

Tlli^a tale nutr tJie Pegnlatwoi pretided nolie* 
>1 dniy scTTPii. pzESis r lais CBljm 

CHOwnnsT 0-^ It, 243 


-0*M>f*clBi,ii~Txidi»t,^cl eAW^lna 
snit acainrt s kenundir to rrrerM the sale of a {Wtnl 
tenure held unHg Ergulation ' In of 1819 on lh» 
gronnd of non'-AcTke of notice tbe onus of prorinx 
terrlee lies cn thV defendant, according to the cpint 
of alOCof th^E’McneeAet. DooBasciiTi7,rs»a 

CBOwUBBXr MJ^ooiuPtss 3117 R,S87 
165 — - Free/ ef tcp. 

■SfS -Key nV*/ » S rt 3-J’oM.ro 


\foftSl9 

- — Altbonrb (be 
reiulshonTlII cf 18 
which proof alionld be 
sale, are merely directory 
eiHUtial to the Tftlidity ol 
t on that the cot ce of inch 
ilnct ecmpbncce with tbe 
tame danse and section of i 


cJ ». fi e) ■ 
the mantirr m 
of srriKeolnotccot 
ncrerthe rsiahr^trly 

indcr theErgnW 


should be 

'*1001 p, 

trgnlslio 


L.E,367 


— - ite,» Jif, j-jij 

C/WI9 e S. cf 8— r«rs>a( (lee |>reirfiWis that 
serliea /or dee y>l/,ro( on tjSik, aeltrt aftalf~- 
In caics whne the due pntl cat on of tbe sale notice 
u in eontrovenj U Is lorumbcBt upon the landlord 
to show Hist the fcrmalitlce preacni>*d bs t. 8 of 
ll»cnlat*>ti nil of 1819 hare teen complied with 
ilBkarajaX bJ JMnrdwaa » Tatamiatt Dei. 
/ i D, 9 Co(e, 619 L lo I 19 and 
HBkaraai ef Dsrrdwss ^ JTrtatao Ketatat Dn, 
J X £,/d C«(c,3S5r irj,J4/ A„tS> nferrrd 
to, /K 4 a Deeise x Fatlckaad CAoicdipjr 9 jjr 
X S12 eapla ned Dxior CBass hUBaTia r 

AMjim LasAlxxEBjiB LlbS, 27Csle,808 


•rtes.y ««»«:»— A rm serr.ce of »c(.fe -The f^ct 

of no ceAlce taring been sirred la the motnenl U 
sntf nent groned for settbg aside a lale for arrears of 
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SALE EOE ABEEimS OP BENT 

— confinufdt 

11. SETTING ASIDE SADE-confuiwfrf. 
rent. Kcgekdko CnrsDKs Gnosr c MirsRtrFr 
Bihee 16 W. E., 17 

Tara C^A^•p Biswas r. Easi Jrnnry l\roosTAFEE 

[22 W. B., 202 

160. Benff. Beff. TUI 

of ISIO, f. 8 — A’ctiCf of sale, Fuhhcalton of . — 
In a eisc of a sale nntlcr Regulation Till of 1819, 
wLcro tlic patni uns a sinnll piece of lanfl, upon which 
there was no town or ailingc or cutchcry of any 
liml, anil the peon stuck up the notice in tho 
Collector’s otlicc and also at the sudder cutchcry of 
the saunindar, and obtained the receipt of tho de- 
faulter in the latter place, he was held to hare 
cnrripd out substantially, ns far ns lie could, the 
provisions of tho law regarding notice. Rxtrtix 
Keisto Roy r. Motee LaxeKcndfe 

[14 W. E., 86 

161. J3 e n ff. R e ff. 

Fill of ISIO . — It was held to bo a far more exact 
compliance with the spirit of Regulation Vllt of 
ItlO to serxc the notice which it enjoins at the place 
in which the defendant’s gomashta was transacting 
and did Imhitnally transact business, than at the 
cutchcry, whicli had not been in use. Hukooman 
D oss alias 2fo^^AIr Baboo r. Bitbo CntrnN Rot 

[20 W. B., 132 

162. — 1} e n g. II e 

TUI of 1819, s. 8 . — In the case of a sale of a patni 
tnluVh for arrears of rent, so long as the cutchcry at 
which jicticc on the defaulter, as required hy Regu- 
lation VIII of 1819, B. 8, cl. is scTTcd.is an ad- 
jacent one in which all the business of the defaulting 
patni is carried on, and is on land belonging to the 
defaulter, puhlieatiou at that cutcherry is a sufficient 
publication. WuyeAzEE Chapeasseb r. Pnmo Sooji- 
DinjEE . . .21 W. B., 869 

183, — Seng, S e g. 

Till of 1619, s. 8 — Sue fuhlicaUon of nolice of 
sale . — M here there is a cutchcry upon the land of n 
defaulting patiiidor, the notice required by s. 8 of 
Regulation VIII of 1819 must be served there; but 
where there is no such cufebery. the notice should 
he published, in the manner requhed by tho section, 
at tho principal town or tillage within tho tninkb. 
StAWABAJAn or Rubdwak r. Kbisto KASitsr Dasi 
[I. L. E., 9 Calc.,' 931; 13 C. L. B., 427 

S. C. on appeal to the Prit y Council. Publication of 
tbo notice of sale of a tenure under Regulation VIII 
of 1819 is required to be in tbo manner prescribed in 
F. 8, cl. 2; and personal service on the defaulter is not 
sufficient. Tlic object of directing local pahlicntion 
of the notice, iir, to warn tho nnclcr-lcssces of tho 
sale proceedings and al«o to advertise tho sole to 
those who might bid, would ho frustrated if it were 
sufficient to publish the notice at a distant cutchcry or 
to scixo it personally. If there is a cntchery on the 
land of the defaulting patnidar, meaning tho land 
which is tb be sold for arrears of rent, the copy or 
extract of such part of the notice of sale as may 
apply to the tenure in question must ho published at 


SAUB EOB AEBEAES OE BENO? 
— conlinued. 

11, SETTING ASIDE SALE-conftuued, 
that cutchcry, and if there is no such cntchery on tho 
land held by the defaulter, tho copy or extract must 
be published at the principal towm or village on the 
land. In tho description of this in cl. 2, as “ the 
notice required to bo sent into the mofnssil,” tho word 
"mofussil" is opposed to the sudder cutchcry of tho 
ramindar, and refers to the subordinate estate, which 
is the subject of the sale-proceedings. ‘Where a 
ramindar, selling tho tenure of a defaulting patni- 
dar under the Regulation, had caused to bo rtuck up 
tho requisite petition and notice at the Collector's 
cutchcry, and the notice at the zamindar’s cntchery, 
hut not tho copj’ or fxtract whidi is directed hy the 
Regulation to be similarly published at the cutchery 
nor had published it at any other place upon tho land 
of tho defaulter , — Meld that the zamindar bad not 
observed a substantial part of tho prescribed process, 
and that this was for the defaulting patnidar “a 
snificient plea” within the meaning of thci Regula- 
tion. JlAHABASi OB Bubbwas i. Kbisbka Kajeim 
Dasi .... I. L. E., 14 Calc., 366 

MahabaivI or BunDWAK v. MmnniJOT Sikge 

P,. E., 14 I. A., 13 

See AnsANtJBLA EnAK Bahadooe r. Htiebx 
C nuBB MozooiEDAE . 1, L, B., 17 Calo, 474 

164. Insnifcient 

publication of notice — Suxifor reversal of sale . — 
IVherc, in a suit to set aside a patni sale under 
Regulation VIII of 1819, it was proied that the 
notice of sale was first stuck up in the cutchcry of 
the ijaradar (the mehal having been let out in ijara 
by the patnidar), and, on the refusal of the ijaradariB 
gomashta to give a receipt of service, it xsns taken 
down, and subsequently personally served on the 
defaulting patnidar at his house, which was at some 
distance from the patni mehal,— Meld that tho ob- 
ject of the provisions in Regulation VIII of 1619 as 
to sere ice of notice of sale is not only to give notice 
of sale to the dcfoultcr, but also to the under-tenants, 
and to advertise the sale on the spot for tho inform- 
ation of intending purchasers ; hut though those pro- 
visions had not been strictly complied with, yet as 
the plaintiff (the patnidaij did not allege that in 
consequence of the defective publication there was 
not a Bufficient gathering of intending purchasers, 
nor that the under-tenants were ignorant of tho sale, 
and were prejudiced by such ignorance, nor that the 
mehal was sold below its value , — Meld that the de- 
fect did not amount to a *' sufheient plea" under 
s. 14 for setting aside the sale. Sglantha Maih. 
Sing X. Mltirag Mahatah Ch and Bahadur, 9 JB. i. 

B„ S7, commented on and distinguished. GotlEEE 
Laxii Sufon V. JooiinisTEEB Hajbah 

[L L. E,, 1 Calc , 369:26 W. E , 141 

166. Publication of 

noitce of sale — Material irregularity — Bong. Iteg, 
Till of 1819, s. 8, c}. 2.— Cl. 2, s 8 of Regulation 
VIH of 1819, which provides that a notice cf sale 
under the Begnlation shall ho stnek up in the 
cutchcrj of the zamindar, is not complied with hy 
serving the notice upon the zamindar himself or his 
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R AT.T. FOR AREEARB OP RENT 

—^ORltnned 

11 «!IrrTI^O ASIDP SALF-^e»i.««»J 

•gent Thi' Object of tlie BcgfnUtOT U to 'oiaVe 
known to tlic bold-™ of unti r-tcnnm And nijAt* 
•nd tl e rni 1 nti of the pUce tint the palul «IU be 
lOU if the iTi(«rj ere not paid off wtlbio the time 
tpcciiiel and if the not cc is not atnek Up in tM 
cntcbciTy »s fi imbed by the BegnUtion, thire t* 
inch a matiTial ImgnUnty In tb* pnblicition »» 
will a»oid the eilo OotlM hilt. Ssil r Cal** 
JlfEBT klim !• Ii Rx ® Calc, 173 


168 Hi*} Hff 

of iSlS, / S — of ptoof of #»rr««— 
4.«i< fo ttl oil* laf* - Cooiplunce with the direc* 
lioni in Regulation VIIl of 1819 ea to acTTifcof 
botlce fticntial to tl e ealidity et • tale andcr 
that Pcgulaton IVhcre there »aa cridmce of 
aerrice upon the defaulter perfonilR, but not of 
acraice at hta ^utelierj —Btlil that thn waa «o* ' 
tnSlnent, and that tboaalersuitbeietuide lfa%o 

rojsA «/ Jfardeaa ▼ Faraivatoei Vtlt, I I 
10 J f9 / Z 72 9 Cole 619 end A«»a 
eojoA ^ Aerrfwoa x Friife Ka i.e* Vott I L Jl 
9 C<rIen99fifolluw«J lUnouioZainitr ABocot. 
EiSiv . ZL.R,12C>lc..07 

167 - refei 

JSeV £•' 177/^1919 « 6 el i safe 71- 
JJaU of pailifolioa / wotiee— TUe fart that the 
rtedptof tU« n ticeof lalc wai dated the Uth of 
Dynek, and thmfore did not ibow that tl e n tice 
had been publ ilied at loine time pTertoat to tbet 
day” M aa to aatiify the preeta out nt • 8 cl. 2 of 
RtguIatJon VlII of kM9 wii heU do* tobeenif 
eicnt gruund foe ecltiog aitde the tale of a patni 
tenure for arreaea of rent Tt ere being cwtbiag lo 
the receipt to ibow the date on wl icb the notice vaa 
publuh'd, no injury to tbe plaintiff biriag been 
prared, and it appranng that more lhaa the time 
preserbedbr thePt-euUtion bad Oapiod befme tbe 
nle artnally took phee the Coart refuted Wei 
•aide tbe eale It wuoU net be a ' auf&ci'nt plea ** 
within tbeDieainngef a 14 that the receipt bad been 
obtained or the not Scsti a published <n, inateodof 
prer oua to, the Iblb of Bynck MiTrsoBBCaCB'e 
Ulm&c MOORB4BT Hours raoas 

p Ik R.,! Calc., 176 34 W R..463 


SAXE FOR ARUBARS OP RENP 

IL SETTIJiO ASIDE SALE-eo»/i<Be/ 
rodM fkr at th« *1T0 adarwa* toncerte I. and Ihe^ 
f re th' • It ae agalnrt him mutt be diiculued with 
roitai and that ae agamat D the partica were la « 

aetlf the»atneioii'«B aa before tbe »ale, iJ being a 

rooetyoctlre t nitee for A A«*e HttUt w Loll 
Ckaoi CkoKdkrr, 1 B'. R. A«fait 

Lkuoltr Haonfetr Ka‘t rrottnoo Choaikry.K 
W J?, «), cited and folbweth JowwcM Moncj 
TiooBB c DtainiBO Mow** 3 C I1.R., 416 

Eos 


168.- 


1777 


a/7!t;9 t B—Ltoooiiporeiate — raliiiffi, 

^and A were cO'eharvre of a pntui wbieb wna fold 
for arrears of rent by the umindar and porrbaawl by 
C In a amt by .dacainit B C, and the xamindar, 
tbe pUiotiff alleged (1) that no snICcient noticf bad 
been giren, and (2) that C purchurdbcnami for 71 
Held, on the qneati n of notice that mice it wa* 
found that the iiolice bad been |>ated op in tbe 
entehery of tlie drfanlter in aeeorJance with el 3, 
• 8 I,e.wihitiori Ylitof 181'* it wae not esacntlal lo 
the ralidlty of tbe eale 41 at any other notire ebonld 
bare been pieen to the defan'ters thetoaelTn or that 
the wmeeihenld bare bean renfted In the manner dt 
rcciedbylbeaciflm. JfetJ o}m tbeVnam partbaae 

baring Wen prortA (bat the tale msit be eosudend 


lea --- 

rjll of 75/9, tX 8 M 8. /7-P<rf»i «<*— 
AoUeot P«t/ifa/ioa ef—Oitxm tall - It 1» tm- 
peratiTclhat thenotiee* referred to in cl 3,a. 80I 
Uegulatiou VIII of islP, be publiihed prerionaly to 
ibe Itlb hartick Non eomplianre with auch <11 
netmn u a en/Beicnt plea" within tbe meaning ot 
a. Ilof the llcdulation for rereraal of a arlc held 
Ihereundir Mafoojei Ctoro J7i//err llocrrttij 
ikoro Okou I L n. i Cole, I7S Si IF. Jl- 
4a3 diMfiited frem bYBUOHoTl DsBll c O*’*® 
CnCBDiB biorru L Xa. R., 18 Cole., SS3 

170 7»<Bff Re?* 

1 7/7 of 7il9, » B—Serexet ooi p»4fir(»2io« 
ofoohee of tolt—ImyoXartUei •• prefiniaonel 
<« rofe llltlioofor enfe — Cerf^rore «/ if««i^ 
wiea ««er/f« i» rrora f» lefuro itm—Ferm of 
ooftto of toll la midyesr toltt far na «i««/A«’ 
orrtort - All tbe riguircmenli In cl 2i a. b of 
ItCeiilatinn Mil of i819 malt be Imparted lato 
cL S 0! tb t Kcilna mmlahi mufaotu Mher< 
tbrrefija (be taiBindsr u proceeding under cl u to 
obtain a mid yiv mle for iii moethi' arrtan of nat, 
(be airrier of 00*100 of taU la a condition prrerient 
(o (be tale being bili haeb ootice ttnit alow, aa 
presided hy that claoae, tbnt tbe aale mar be prerrn* 
ted by payment of the whle of the balance dae, or 
ortbreefouithaof luchhalanee In aueb a caae a 
toTica which itated that the lalcwonld take place 
nnleia the wh^le of the balance waa paid at it the 
xaniindar waa proceeding nndir el 2 for the whole 
yiar*a arreart waa held to be a had ootice, and a 
non«»Dp1iance with a anbatantud reijalremcnt cl 
llw RntsiU^n tnch aa to juitify the rereiail of 
(bo tale. Tho pnUication of the petition to tie 
•fWlector eon^ning a tpeeificafmn of the bolance 
Oftent doe.by atckingit up In aome coa-picnona 
part of the_ cukbcrj aa required br el 2. a fi nf 


IbeDeguUtlon.Iii 

eeaa to be obtersed by tbe z 
•ale for airtars of ri-nt, Eoa-compl ance with that 
prosijm there^ra U n t , ground for aettin^ 
andetbe aale Pertheiamc reawn. tbe non preaent 
alma of the pttilioa m tbe precise day pit Kartick) 
apieified Is el 3 a 8 affords no groond for actlio^ 
•al tetheaJe lb« j rewnution of tbe petition cn tb? 

a Sunday waa beld to be 
aenmelent eompliance with tbe acetion Th««nM. 
“ccrliffewte to wbieb effect ” in the p rtuja of cl r 
a. A rrUling to the proeedar® in caae of ~fn 1 
^ the nUage propU lo atl«* the puu”atiS 

«t the »wticeofa4]f,mean»ecrti£eateto the 
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Sale eob akreaes op reno? 

— continued, 

11. SETTING ASIDE SALE-co«D‘»H«d. 
tlwt Ibe peon lid come before tbe Mnnsif or polifce- 
ofliccr, as the case may be, and did make vohintary 
oalb as to tbe service of the notice Where tbe 
peon, lifter serving the notice, made an aftldavit ns 
to the n'oiio of service, and took the .affidavit before 
the Slunsif, to whom it was read and who then 
signed it, there was held to ho a snfficient certificate 
to satisfy the reqniremcnts of the section. Ausak- 
trixA IvnAir Badahooe r. Htoki CnrEK Mozoou- 
BAE . . . L L. K., 17 Calc.,'474: 

Sold by the Privy Conncil affiiming this deci- 
sion; — Eio povvci' of sale giv cn to the zaiiiin(l.ar by 
Ecculation VIII of 1819, upon default in pajment 
of the rent by a palnid.ar is only cvcrcisablc sub- 
ject to a condition as to notice to the defaulter. To 
bring into operation the provisions of cl. 3 of s. 8, 
1 elating to .a mid-jenr sale, the seiving a notice, 
according tO that section, intimating to the patni- 
dar that payment of three fourths of the balance 
due will prevent a sale, is a condition precedent 
to the sale. A notice relating to a mid-year sale 
was held, to he cssenti.ally defective, ns it followed 
cl.'S instead of cl. 3 of s. 8, and intimated that 
payment of the whole arrears would be the only 
way to stay the sale. This objection was t.akcn 
for tbe first time in the Appellate Court. Held 
that, ns a defect fatal to the whole proceedings 
dppoared in tbe notice, the objection was compe- 
tently taken in that Court. Macnaghten v. Malta- 
hiriBershad Singh^I. L. 11., 9 Calc., 056 •• L. li., 10 
I, A,, 25, distinguished. AHSAi;iniT.A KiiAJf Baha- 
JDTIE V. HATtlcnAEAS ItoZOilDAE 

[I.L.E., 20 Calc,, 86 
L. R., 19 T. A., 191 

171. Seng. S eg. 

Bill of IS, 9, s. S — Notice, Publication of 
— Ileaeonahle time — Construt-iion of the section — 
Setting aside sale. Ground of. — Tbe provision ins. 8 
of, Bcgulation VIII of ISl!) requiring the notice of 
sale to be published before tbe loth Bysack applies to 
the notice, to bo published in the mufassa! and not 
to tbe notice to .be afb\cd at the Collcctorate. The 
words in tbe section “ tbe same shall then bo stuck 
up in some conspicnoas pait of the cutebery ” do not 
mean that it must be stuck Up cither immediately or 
before the service of tbe other notices referred in Die 
section or at least before the 16tb of Bysack. It 
will be a snfficient compliuice with the pioiision of 
the section if tbe same be stuck up in a conspicuous 
part^.of the cutebery within a reasonable lime before 
the sale -Niamat Ueeait r. PonnES 

[2 C, "W. R., 401 

172. .-Seng. Seg. 

VXll of 1819, s. 8, cl. 2- Onus of proof of 
publication of notice before sale of patni talxthh 
for arrears of rent . — In a suit to set aside a Bale 
of a ]iatni talnkb, held under the provisions of s. 8 of 
Regulation VITI of 18 19, on the ground that tbe notice 
required b.v siib-s. 3 of that section bad not been 
duly published, it lies upon tbe defendant to show 
that the sale was preceded by tbe notice required by 


SALE EOE ARREARS OE RENT 

— continued. 

11. SETTING ASIDE continued. 

that sub-section, the sorv ice of vvbich notice is an essen- 
tial pi eliminary to tbe validity of the sale. In such 
a suit, where there was no evidence one w.ay or- 
tho other to show that the notice required by that 
srtb-scctioii to bo stnek up in some coasptctiorts 
part of the Collector’s cutclierv bad been pub- 
lished, — Seld that the plaintiff was entitled to 
a decree setting aside the sale. HURRO DorAE Roe 
ChovVbhbt r. MAHOiiED Gazi Chowdhrt 

[I. L.R, 19 Calc., 699 

173. - Seng. Seg. 

NIIJ of 1819, ss. 8, 14, cl. 2 — I’ublicalion of 
notice in the Collector's cufeherg — Non-piiblication 
of notice in tn inner prescribed, Effect of, on the 
Tahditg of a sale of a paint tenure — “ Sufficient 
plea.” — 'lire sticking up or jniblication iu a conspi- 
cuous part of tbe Cpllcelor's cutebery of a notice rir 
accardance with tbe provisions of cl 2 of i. S Of Re- 
gvilation VIII of 1819 is essential to the validity of 
a sale of a patni tenure under that Rcgnlation. 
Where a notice of sale, instead of being stuck up and 
published in some conspicuous part of tbe Collec- 
tor’s cutebery as required by law, was in aceoid- 
anco with the practice which prevailed during 
the iucumbcncy of tbe Xarir of the Collector's 
cutebery at Birbbnm and of his predecessors in 
ofiicc, kept b.v the Nazir with other petitions for 
s.alc and notices relating to them in a bundle, 
which was at night locked up for safe custody, 
and in the day time kept in a conspicuous place 
near his scat at the entrance to the cutchcry , auy 
person who chose to ask for it t wished to see 
it being at liberty to inspect the w-liolo biiudle, — 
Held I by PETnERAW, CJ, aud Grose, J. (Toi- 
TENRAAi, .T., dissenting)] that this w.13 not a 
publication of the notice within the meaning of 
cl. 2 of s. 8 of the Regulation and that it was 
a ‘Bullicicnt plea’ for the defavrltriig patutdars 
withiu the meaning of s. 14 to have the sale set 
aside. Maharaja of Surdican v. Tarasnndari 
Sell, I. L. K., 9 Calc., 619 ; L. S., 10 J. A., 19, 
relied on. Ahsanalla Khan Sahadur v. Mtirri 
Churn Moooomdor, I. X. U., 17 Calc., 474, 

distinguished llAJNaRAlK JIiTRA r. AkaktA Bar 
M ohura. Kbisio Lar Cno'wnnuni r. Ahanta Bar 
JI oKuuR . . . I. L. E., 18 Calc., 703 

174. ^ - - Act X of 1859 

— Non-attaChment and no»-puhlicaiton of sale pro- 
clamation — Civil Prove lure Code fAit XI of 
18^2J, s. 311. — ^'Ihero is no provision in Act X of 
1650 under which the sale of a jote in execution of a 
rcht decree is liable to be set aside on the giouird of 
non-attachment and nou-preof of irablication of the 
sale proclamation Path SnARir r. HARt SfARAMi" 

[L It. E., 27 Calc., 789 

176. Sale after due 

and proper notice set aside as irregtdarlg conducted 
— Second sale vdthout fresh notice — Suit to set 
aside second /fate — Madras Sent Secoreri/ Act 
fMad. Act rill of lSBoJ, ss. IS, 39, and 40.— 

A land'ord attached his tenant's holding for arrears 
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6Au: poa AanuAHB or aEirr 

—eontuttei 

11 snTDtO A«inr PALE-<-»»fi*«4i 
6f wnl la 19»0 witWn tb« t tno pTfteiib**! bj th» 
M»£!fMEcntllKoT*ryArt i 19 fat la *n tppl ratun 
for nl« to Ibe Coll ctor •ml oil ctwIm rorapW »rt)> 
tb* fmcrdoie fruerilx^l bj tb« Art. Tb* Ua<l «u 

•oil!, tmt t) « Mie m «rt a»u3eu luTlosbrraliTf^ 

laHj coadartrA Tbr landlord tb<a made la 16^ aa 
ajipl c»t^ to the Collector for a fmh lale (ali rb 
WM KT»nt«l) i a frc*b »ale tool pUe« wilboat a frrth 
Dotlce bno; pirm to tbe teunt aodcr a S9 e( the 
Intent oatoMlU Tbe tenant now toed to have tWi 
lale art at lie. JlelJ that a frnb nrtlea wat not 
nrceaimry and that tbe ptaintUf wai ort es titled la 
Late tbe tale art asde Oima r Ajuwruaaa 
UiTTix X.laXL.20Uad.,408 

(<) Otncx QaocFCi 

17$ TTnregletered prepfletof'a 

rlglit toaaoto eet aside sale— frtai (4/ati— 

Trautftr of patin-~Jltj ittrtH 
Siy ym ej tijj t 14 — IVbrre a pttnilalabhbaa 
been told under tbe preriiiera of bf-nUtioa 1 III at 
18W an nureyiitered ibirehalJer th»f*in >• entitled 
totne for artrerul of tbe eaU nnler tbe prorltiooa 
of a 11 of the win>i I r^Utm CirrrciEB Tf astUB 
r^Tr ABBTissa Kctusi Satntsa 

Cl la 1L. 12 Calc., $22 
a*f 


BAtE pon AimEABa or rxkt 

— eaatiaarA 

11 BETn>0 ASIIir SALK-coaftaW 

abonttabaranednp Tbe third IT, wttboot lnfann 
law tbe CoUeetw or itralDdar't agfnt of Ibeir Inten- 
two to pay rr jiltfaj; notlee to the rtbrra. 

tbenlai, jrfeW that A aact waa one of bail fatth, 

aadtliat tbe 4 annai tbarcboUer* wLooi bereprtnw^ 
eanll oot la fTnity be aJlowrJ to benefit by aioirt 
Ins llefinnl Xfefi/ a’lo Iba* m Ulweea the 

Caltertor and tatnindar and tbe dtfanlllnj patoldara 
tbe eala wat f ah 1 1 bat that It waa »o d ao far M rt 
erratN a title Infaeonref tbedannaatba/ebriJera 
to tbe 18 annae abare, and A lantt I* treaty at 
boTlng made lb* (vrehate on aeewint of andaia 
trnitea for tba 12 annas ibsrtbi^dera RoTUfS 
CacBota Dtscuii r KiuB Psoitfto Cs^* 
BMmr lO'W B.,80 

181, — — — Col/atfea— /*• 

eoh^ *of*— Aercwreyeaere/tl Bee#*/rf— 'Vberelbe 
■aloof a tenon fcrarrean of rert arat treasbt aloat 
by enUnaloB between tbe party in wbnae nane It 
•tood and lb* pnitbater wuh a aloe to get r»J of a 
eeMbarer, wbo bad nrplerted to bare bit tbara trana* 
fmed to lot name M that tbe tranfartlm was a 

prtrate enr md bo* really an sartioD ule 


payncBt o> 

WM entitled to bate bit tbanlrreoneryed to bln. 
Kinioat CnPBPts 810 «, Rsut Xtssrs TiTt 
CaowBnr . 20 TP SL# 833 

Are BaisoSoonriit Dotatf e riBeBCOxiii 
CsTnu 18 V B.) 1C8 

Snail <firs Aut Essb «. OjOcttutriiAir 
Easy 10 Moore’s Z. A . 840 

l$w B.,P C..83 

ISa. — Cttlmtta*— 

Bff Aey 4211 aj JSJ9— Sal* rlera as wrreara 
mn dat — /ee AimiX j;— It taa only be on tbe 

y ,ju>— rfiett or paretaeer— proood Ibsla sale 11 eamedonl In mpert of armn 

ApoTcjjatiiTalairieiB etrcntwn of a derree beW Botreallydaetbattraadand eollgtifto can be Imp uted. 


rill aj ma n t s a i4-aji«V >>»-• 

Uaan—Ufs Umi yoraideee— Sait ir aanjxtttrtd 
nttiidarf.— An onre^utered protmrtcr of a prtni 
letmreii enUtled to tae to ert at d* a tale bel 1 noder 
BegnlatKoVtlUtlSm Oaadee reritod Ae« e 
Shaaain Zaaim Siele^e It fi. J2 Catt^ $23 
follownb JoTfSiSBis HnuoraoBTs r Sssriw 
”«* tIaR,lBColc,346 

'78 Proud Sa tia Iflende taU ^ 

-.Bet? Jtl riIIo/}m-S.)U of pareh 


nmlerUeagal Ac* Till of 1S4 t eonia oot be ontfed R** Cac»» BrzcoriTBra 1 
from the ^perty porebated by b m w tboot pr-of I D®**” 
lUttbe dc-erce and tale were fiaodnlctit andtbstbc • 183 .- 

(tbe jmr^ter) wti a party to or bid no lee of tbe 
frand. DsxrcssBoTs bixSTranCncciiasmT 
[7 B. la B., A p , 1 16 -w IL,3e5 


17S - 


, - Cof/M.,., ... 

If Uaaal aga m$l fnrela^r ta ,tt cut, ,aU — 
MTere a tennro hud been nild nn hr a lOo, Art 1 of 
1«..3 In eiecntmn of a decree for tbe rest of Und 
bud under a mtran potUl a tenant to rcn*e«ioa 
WM at Ihcrty to tbow that the deetee bad bero 
oUtlotd by frand and ctdloiion aeaisrt a perwn wbo 
bad tbm no intertit in tbe prenutca. ISoiaSDSiu 
c Oawsoni 2W n,ActX.63 


'80 — ' ' ' 23, % g K tg 

T22I cfma^IcaUd ,al, -A patn, Ulnkb UW 
■boot tobeVroogbtto tale nadrr Pe^lalioB VIII ot 
161 ’' tbe astnt oitb* ebtrm were la attendsMe at 
tbeCollectonteonlbedayof tale prepared to paw 
the TOit dor Two of tbe igeott (r sod JJ) lappea 
Wgtobe wt of tba way at the time, tbe ktwM 


n W 

rlit af I9t9—2mrahi,l, 

arraar, ara d,r —A patai^o nnder Eolation VTII 
of 1919 lilaraUd if tberewainearrrar of rent at tbe 
daieoftaJ* whether notice of tbe fartbadbeeniteen 
totbeCollertatoraiAatlbetiiseettbeBale Esexoop 
CuPFssa Eboosice r Pssiss Cncvntx tirian 

17 -W It, 210 

184. — — Bale sfter arrears hawe 

been paid— ff* *ef a,ida,aU—2iega,il ejmt 
I •* CoUrcfer't trmarg —An eitate wm tcbl nnder 
1 cL S f 8 Brgnlatajn V III of lnl9 for arrears of 

i rwl die by a patnldar to lb* simindar IVior to tbe 
date of tale, the tin.iact dnewat pa.dby tbe patsuiir 
to an aecmntant in tbe CoUertor’i O-'ce m ia Mti*. 
faction of irrrart. bet no notice waa girm to the 
xaalndar or Co lector A icHwm afUrwirdt brineht 
toartawdelbe tale ootbeenmnd that, in eonieqnence 
of sneb payment tbera were no arrcari doe at tb* 
^ tioieoftale ArU per botnlji and MicrBissorr 
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SAI.E FOB ABHBABS OP BENT 

— conitntled. 

• 11. SETTING ASIDE SALE— conlinKerf. . 

JJ., that tho STiifc could not be inaintamcd. Per 
Muter, J, — If the custom of tho CoUectoratc was, 
os alleged by the plaintiff, for payments in satisfac- 
tion 60 to he made to the Collector’s accountant, the 
sale ought to he set aside. Krishna Mohan Shaha 
t. Attarhddin Mahomed 

[8 B. L. E., 134 : 15 W, B., 560 

185. Sale hy satnin- 

dar with notice (though irregularly serredj that 
arrears of rent hate leen rfeposiVcrf.— Where a 
zamindar puts up a patni for sale, under Regulation 
VIII of 1819, knowing that the rent due to him has 
been paid into Court hy the patnidar, the sale is in- 
valid, even if the notice ser\ cd on the zamindar was 
illegally served. Taea Soonddree Debia i . Eadha 
SoONDHE Kox . . . .24 Vir. E., 63 

186. Sale under decree alleged 

to be against wrong person— 5eny. Act nil 
oflSGS—Pegisterei) tenant . — ^The plaintiff purchased, 
on 28th of September 1800, tho right, title, and 
interest of one E in a certain tenure of which G was 
tho registered tenant. Previously the zamindar had 
brought a suit ag.ainst G for arrears of rent of tho 
tenure and obtained a deeree, in csecution of which 
tho tenure in question was, on 29th April 1£G7, sold 
to the defendant under Bengal Act Vlll of 1865. In 
n suit by the plaintiff for a declaration of his right in 
tho tenure, and for reversal of tho sale to the defen- 
,dant, — Held that the suit by the defendant was 
rightly brought against G, who was tho repstered 
tenant ; and the arrears being actually duo and tho 
sale a bond fids one, such sale uas valid and binding 
as against tho plaintiff. Patima Khathn t. CoE- 
lEoroB OP Titpebah ' 

(8 B. L. B., 4 note : 13 W. E., 433 

187. Sale of an under-tenure in 

execution of decree for arrears of rent — Act 
Pill of 1SG5 — Sale under three separate decrees 
each agahist one of three goint brothers — Execution 
issued only against one — Joint interest of three 
brothers in goint possession sold. — A zamindar 
brought to a judicial sale an under-tenure in execu- 
tion of tbicc cx-parle decrees obtained by him for 
arrears of rent thereof for different periods. The 
property uas hold by three Hindu brothers in joint 
possession. The zamindar purchased it at tho sale. 
At the instance of the zamindar, execution had been 
issued against only one of the brothers. Ai.othcr of 
them, rel erring to this, aftcruards disputed the vali- 
dity of the sale, and claimed his one-third slmre, 
alleging, ns tho fact was, that the decrees had not, 
each and all of them, been against each and all of tho 
three brothers, and that tho sale was invalid. One at 
least of the three decices uns against the three 
brothers, ulio all vuidcrstood that they were judgment- 
debtors under the decrees. Tbcj' bad been served 
uitb proper notices under Act VIII of 1865, and 
separatg attachments of tho land under each decree, 
and separate pioclamntions of sale thereunder, had 
been made. Reid that the sale uas a valid one, and 


SALE EOE AEEEAES OP KENT 
^ — continued, 

11. SETTING ASIDE SALE— coiifinKetf. 
operated to transfer the tenure to the purchaser. 
Tara Lax Singh ■». Saeobab Singh 

[I. L. E., 27 Calc., 407 
<> L. E., 27 X. A«, 33 

4 C. W. N., 633 

188. — Decree for sale set aside 

on review — Pond fide parch aser — Suit to set aside 
sale. — A purchased a share of P’s talulh at an auc- 
tion-sale in execution of an ex-parie decree obtained 
against P under s. 105 of Act X of 1859. P obtained 
leave under s. »S of Act X of 1859 to rev iv'e the suit, 
and succeeded in getting it dismissed. He now sued 
to set aside the sale to A. Held that the sale to A 
was binding against P, notnitbstanding that the 
decree in execution of which it had taken place had 
been set aside in review, provided the sale was bond 
fide. Jan Axi v. Jan Axi Chowdhrt 

[1 B. L. E., A. C., 56 : 10 W. E., 164 

189. Decree for sale set aside 

for fraud — Suit to set aside sale.— In a suit to 
annul the sale of an under-tenure in execution of a 
decree under Act X of 1859, vvbicb was subsequently 
set aside on the allegation that it had been obtained 
collnsivcly and bv fraud, it vras found that ncithci’ 
the decree holder nor the purchaser was guilty of any 
fraud. Reid that the mere circumstance of the decree 
under which tho sale had taken place having itself 
been set aside did not invalidate the sale, the plaintiff 
having failed to show that tho purchaser was a party 
to tho fraud u bich led to tho decree and sale. J hgto 
Kishobe Baneejee I!. Abhata Cbaban Saema 

. [1 B, L. E., A, C., 84 

Mohesh Chttndeb Bagohee r. Dwabkanath 
Moiteo 24 W. E., 280 

180. Sale while warrant is in 

force against moveable property— Aeny. Act 
Vlll of 1SG9, s. G1 — Irregularity in sale — Suit to 
set aside sale for irregulariig,— Under s. 61 of 
Bengal Act VIII of 1869, a sale for arrears of rent, 
while a wnn-aut against the moveable property of the 
debtor is still in force, is not merely irregular, but 
void. A suit will lie to set aside on auction sale for 
arrears of rent where tho decree-holder himself be- 
comes the pnrehnser, on the ground of irregnlnrit^ in 
conducting or publishing it, unlcES it bo shown that 
the judgment-debtor has failed to set tho sale aside in 
a proceeding under the Civil Precednre Code, or hav- 
ing full opportunity of so doing, has neglected to do 
so. UjoxiA Dasi V . Dhiea J AIaeatab 'Chaxd 

- [7 C. L. B., 215 

191. — "Want of material Injury — 

Peng, Peg. VIII of 1519. — A purchaser under a 
sale for arrcais of rent is not entitled to have the 
purchase set aside on tho ground merely of an 
irregularity in sticking up the preliminary advertise- 
ment, unless he can sliowthat ho hasbeen prejudiced 
thereby. Jovmjb Bebee r. Ahamed Jan 

pinrah., 31: 1 Hay, 63 

192. "Want of notice of suit for 

arrears — Suit to set aside sale No suit will lie 
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sAi.'E pon ahecahs or be;nt ron aiieears op mnrr 

11 'rrriN'* asipf "Af i — ii. sETn'o a'-ipe {-VLFw*t?i*»^f. 

totl Md. of »•> In fi»fTitl<n et • W, «/««;/ l«r<- ■ l/^areirM Jalj t<JJ 

il«er»» for nrr'^ri of ’•<■ I il «ih»3ft8 m 1»* ifoorl «rmn«f Ml anAr Art X c{ 1V3 »B J I’faf*! Art 

I0>t<i|r« dr for nUrrrUMUt ^ HJ of IH* aUrWa ef * elm* 
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ficnr .AITJT* 4X7 TL.ActX,Sa tl4X7.Il.,30 

103 'Want of rollce of •»!» IflS Pixlnjdoi# of tale »/■»'«— 

/’(.•o / u# — Jf a *» fot «n*»ri — f »/ f rortir^ — A« ff?*rd* it* 

(f ml witlont tt4 toSitt n^sirrJ bj 1 (yolslm iUlo {or $»lr tnii lb» ff» to I* fetl.e'i'd tb* 
VllJefl^lO th» i»l« i*ia'<«r»t »ni fin to •»! »»i U ittration of th* I»7 A'^'a • 

nt*itiltrtiTiAJTi5 Uf l«»-l /<•»» of Uf VB^bint BKi'arn I'firtltela nrb Icnl it Vt-fc-aftj I'J^S 

>fGS*sro: Au t Am»i« Am &lXVIl.,SSft tbc <i*r«iUI rr<ielne>mt. aaj Itt i«rtnUr liiU 

jg^ (_ ,,,f, ,ner4 BB*/ ‘bo feral of O-fianns Tryalinty, a j-rartlfo 

/»•»■/— r«rrt«*ff- >■• 4* ttU - TV * 1 r— - « -«»•* •!> 

(-nrcbu't f a tm'-rf atbb it I a* It to te miIJ no*' r 
BfFoUti n \ 111 f IMO oto Lm to t gii r d Lu 
mme b« Kouit ii rot irtl IM m a tilr e* tV 
irovn to no Of of ai/l a r-it rraa^bt t* Li'n 
for rrtms] of tbf ulf on iVt /rmsil ««» c i»>»« I 
Durtrrr MtoB IUt » iiuiTiiAti 

(IS B I. IL. 163 note l6Wn,fnX 
ilfo Rnotio Taiittt Peoit r rcoio\]i voti 
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rmxara I'Am 21W,li^l£9 

180 lr*—rrrcri» 

mf of rfoff - icT0*d B* ti fif^Utioa 

\ 111 of nJf of a {<iisl trocto foftrrrano' 

raft «.i3it liif plit* 03 • i»y b Ilf Jbrtjtl! iseetb 


Goiiin ll(»>,n. Don * 1 or I nct»tt r.|*»n . . v 

«X7IL.K2 

18S — : r'»f r»7 » /// --o, j,,. 

f/ fSf? f /d— fiirti »o/f— V Mto Oo«* tatanlki 

tfttoefail \ m j ,tlj tp.ptl „ 

Cfrttfi b’'‘ B d larlt' 1 tUir |3ti . rtjbt obIV &tl 

W J3t Bp lor «f If IV *1.11 aWunIff Bif.l mt.lt li 

llfj litton Till <f i«lfl and Fi:rrb**<d ty thf BtoniBi 

AffiaUrtf T*- | ai i "i b.u. *> (<itn..:(f««f a 

prrtio-i ef iVlirliUcKt nfatri«»f. a'|/r tb« «>nn 
»lf 6«p.*.«»-d ty Of fra U it TV^pitnl- “V' 
darpiioa Vi a« 1 ariinrt lb d fradin • aitugfor * » •* i ' 
10.1 uan I th troariL. fonairt tW •r.o.tnl 
aOrfiag lb»» 'V nciifr* i of » c ba I r.ot l-foi ** 


tV f(b Arjt l^t), «b>fb 4at« tii frnarouly 
Ifl intb«ulf» IrflOformpBlailii Siltfday. 
* 17(1. abr-faitbr tlb 3e){ vi| la fart 


aDfftag lint thf nciifr* i of *a c bal fiOt tfoi 
dalr urrti and lla th. trorrodjugt uim by the 
iitBudar trerf la-i, M Ibf j winetihrain tlananf 
td th* i»>i iimnd UAW of tv palnL Th* 
uxiadar irai toadf a parti lo the >u L Lot i o nluf 


IL,i6« j,,_ j.,^ jar* abffaJlbf tlb Jf>‘ •** la 
T''»} tt7 Iff/ Itay IMh, ael the oele taoli p’aeo M 

ft* lottnii Ooff a*tanlky. tbo Kh Jrtt th< Rl* vai btfi (A V 

't I III } t*li if'pil 19 f sifiBfVf tf ill te* hatlfigtaVa part 
■ 1 (bur |3Ci < rt^t oBlbf &th Jr^t e* ary ilate ts «b.eb Ii 

I aW uniff Uiffl mt.lt lair Vro aJ^iretd after dar rMitr 
perrbaf'd by the BtrtiiBiM llooiiutt r Itin Curinrk L’oocta. 
>. *> patn^dartof a «at • X7 1834. 4 

atr. -If. a'MIV ggg Change of tJaV of aale Sif* 

□ff^tw VartauV aaale for anwa of rent 

J * tW ,I,f „p t, AoibrtB ISGd tbf jU’-itir. abo rlajtaed 

®' rtnd t.o»l aatf *a, hrti iM 

CirC L «*«-! I ‘ ‘o'! •' = B^aia. TV 

of tv MtoL^* «b«'S*‘ ®* <!**? L» tb* cfit 


t U of tv nepoUtion to art iiV IbfuJfOttV } « «o ja. Jfr tV ail* V135 art 

ml r* Pilot Srana Cninpaa JJrxatrtaMiT* r b'*^ loaata r Uorar '•is^.a Ijoooca 
AXKOiiOjso r If. B.. 20 Calc, 740 I [7X7.11,400 

103 Tagoenesa of apertfic-tlon Co^ ^«tp«temaiitof.alo_C.,. 

•ndnoticoofaaU /Srta oyyV9.*.;w -Want jV' i 

rd rtfanww va \U ofthfaiUMi lA tV awi 'f“ V yaepoiKd 

fttU for «bioh a wirtAi.a place or n tV tioJe 1 1 *1 l^fooi. 

icbieb the coliee 11 pollt.hol li BoS an faiosotanty /fMar th i I*** l-forot. 

•.(•ulffsaRUiot .^)aotnntKfr»B4«aV«l. i [' “*‘3 F®* ^ 1*0 te 

lIlnoaCT Air90OD»nn\r Kilia toss Cbooo or »i.o ao namte^,, cals 


V Y [15X7.S,270 

seV^of oaeahareliolder'a | tia 
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SAIiE POB AEBEAES OP EESTT ] 
— coniinned. j 

11. SETTING ASIDE SALE— coKc7«<7frf. ' 

202. : Mad. Act nil 

of ISGS Client Secoveiy AclJ,s. 33— Adjovrnmeni 
for leant of bidders to next dai/ — Ditfff of officer 
conducting sale. — A sale of land for arrears of rent i 
Tinclcr tlio provisions of the Kent Kecovery Act | 
liaving been advcitiscd for a certain day was, owing 
to tbc absence of bidders on that day, adjourned and I 
held on tbe day followlna by tbc officer empowered to 
sell. Meld that tbo sale was invalid. I’ALMa r. 
SiTAiiiXGA . . . I. Ii. E., S Mad., e 

203. Inadequacy of price— GrsHjid 

for setting aside sale. — Inadequacy of price is no 
ground for setting aside a sale regularlv held for 
ni rears of rent under tbc patui lavr. JIcsaArKE 
Chapuassfe V. SniDO Soo^D^^lEE 21 "W. E., 369 

204. Irregularity not caused by 

net or omission of decree liolder — Act X of 
1S59, s. 104 — Damages. — S. 104, Act X of 1S50, does 
not enact that tbc dccrec-boldcr is to pay damages 
whenever it may be found that there has been an 
inegulsrity in publishing tbe sale processes, wholly 
irrespective of the question whether such irregnl.irity 
was caused by his nets ot omissions. KAVtcnuNDcn 
hvn^An CnacKEBBtriTT r. Kaufe CauNPEn SiKon 

[7 W. E., 807 

205. Omission to tender before 

BUlo—Inclwicn of irrecoreralle charges . — Whcic 
there is no tender before s,nle of tbe amount of rent 
due, a sale under Kcgtilation VIII of 1810 cannot be 
set aside merely bcc.ansc some charges w ere included 
which might not strictly be rrcovcralde wider tbe 
Kcgulatiou, where the znmindai in his petition cleirly 
distinguished tlio amount dvio for rtnt from such 
charges. KiTA-vinEn Pakda r. DAvtoonur. Doss. 
D.tssrE c. I’xTAMBER Pa>-xi.i . 24 W. E., 123 

12. EPFECT OF SF/fTING ASIDE SAEF.. 

208... Eecovery of purobnse-money 

— Decree for pnrAiase-inoneu — Dxecuftcii —Dresh 
suit — Interest on deposit. — In a suit to set aside the 
s.ale ot a patni lennro, where a purchaser is mode a 
eo-di£endant under b 14, Kcgulatiou \ 111 of 1SI9, 
and it is decreed that the pui chaser may recover the 
purchase-n'onej fjonxthe zimind.ar defendant, - Deld 
that the purcliaser may proceed in isecution without a 
fresh suit. If the pureliasc-money of a patm is in 
deposit in the Cotlretrrale, .and the zamindvr, 
judgment-debtor, fails to'aS'ijt tlic jndgmiut-creditor 
in recovering ids dues, be is lia' le fo’’ interest 
on tbc entire sum PnEoEALT. tlosSMX v. Ovak 
T cmoAorsEi. DoSsia . . .13 W. K., 161 

207. A'o/f tc’icre no 

fnini tenure ext sis.— He'd by J.umsoJ., .7. (VaoKi rc- 
arr, A.. duMame'^, Hint a z,\miinl.ar who puls up for 
sale a inlni under Urgulation VIH of 1819, guaran- 
tees to the purcl.a'Ci that there are toiao laud., 
apptrlaminc to the patiii. and if it Uvnis ont tint 
there ore no such lands (that there is in fact no such 
patui), the purclasCT will Iccntiilcd fo rceorcrhls 


SAIfB POE AEBEAES OP EENT 
— continued, 

12. EFFECT OP SETTING ASIDE SALE 

— continued. 

purchase-money, IChelut Cuukdek Gho3e i- 
Kishen Gojjind Dec . . . 18 "W. E., 128 

208. Eefund of bonus paid to 

purchaser on his purchase— Zeeri-e, Construc- 
tion of — Landlord and tenant — Failure of con- 
sideration — Sale suhsequentlg set aside. — I’ho defen- 
dants. lifter purchasing a patni tahilh at an aiictiou 
sale for arrears of rent under KegnUtion VIII of 
1819, granted a dar-p.atni lease to the p! lintilfs (the 
former dar-p.ttnidars) and received a honus of 
HI, 199 The auction-sale being live years aftci- 
w.ards set aside, — Held that the plaintiffs were 
entitled to a refund of the bonus, altbough tlmy had 
not been dispossessed, but bad simply reverted to 
tlifir former position as darpatnidars under tbo 
former patnid.ar. TAKACilAxi Biswas r. Kau 
Gobixd CnoVVDHUT 

[I. E. E., 4 Calc., 778 : 4 C. L. E., 20 

209. Indemnification for pay- 

ments of rent while sale existed— i?e»y. lieg. 
Dili of 1S19, -. 14, cl. I. — Wliere a zamindar sells 
a patni tenure for arrears of rent and tlia sale i- 
afterwards set aside, tbe purchaser can, under Kegu- 
l.vtioa VIII of 1819, s PI. cl. 1, require tlie Cnirt 
to compel tbe z.imiiidar to iodemnify him i n account 
of all payments of rent which he may have made, 
and if he (’o( s not do so, lie cannot set np his loss in 
answer to a liability whieb lie bis incurred. Taea- 
ciiAsn Biswas r. Napau Ali Biswas 

[1 C. E. E., 236 

210. - Position of holder of 

chnhar patui — Sale — U n l e r-t e n n re-Pur- 
chaser, Ltobilitg of. — 1 be liolder of a chalinr-patiii, 
or other sutordinatc tenure, who^e tenure h.is been 
bionclil to an end by tbo sile for arrear- of rent of a 
superior tenure on which his own was dependent, is, 
upon such sale btiug set aside, remitted ‘o h s pre- 
vious position, .uid is entitled to recover j 0 'EC^sio'l of 
the lend eomprisrel in his chabai-patni from the' 
purchaser or any assignee of flic purchaser at such 
sale, and ho can do so notwithstanding that he him- 
self tork a dir-patni, including the hud he had held 
as chnlmr-patnidar, from the purcheser at such srle, 
aud tint this dar prtui veers .afterwards sold in evccu- 
tio'i of a decree' against himself, and j'urciiased at 
such last-n.c'itioncd s ile i'y the pers n w bom he 
seeks to evict O'l the streiiatli of his original title. 
SirKES.\I!Vla BAeiCUn r. bulTII 

p, E. E, 4 Calc , 807 ; 4 C. E. B„ 148 

21L Order for refund of pur. 

chaso-moncy— ZVne. Meg I'lll of P^VJ—^o'Pe 

of sale — Selling aside sale — Uef end of furebate- 
I meneg — If .a patni is sold for arrears tf mit 
j witlout the notiet required by KeguHtioa VIII of 
j 1819, th" sale IS iufora’ai and cm be' wt aside, not- 
' v.itbAanding tbe ioiicf fides of the purehaser. 

I ini-rc sueli a sale was *-> s't asiele rnd the lower 
I Appelhte Court rt’fnscd to make an cider for refund 
' ot the purcl.ase-mo rcv'. tbe High Court in special 
appeal, and with reftrtnes to s. 14, d. 3, of tbe 
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rut.t:; rOB ABBEABS OP SEST 
— 1 
12. OFEn: OF 'ETTIVG A..1DE SAtK 

— cvacluJtd. I 

Ef?aMt»5 a*<UMJ ti* t® * 

Ttfoad « b KS m Mosisccr Au » Axnm 
Ati ai‘WB,S52 

212. Bigil* of auction pur 

thaser on sat* being s*t *ride— /■<»»*** »• 
pwreia t mott'f — B»»f Ft/ ml ef i H~ 
Cnd^T «. 14 of BopiU ion Vlll <t 1^1** 'flu® * 

{otn bU It t*t sivJe lli« sect « pinbutr u 

«ct ..oJ to grt Wit lie t'irotiuo>B>oof7 * t> ntrf 
fst. Bvor Csjksn Biaaris r Avirl Lta 
KmuTi I. B, 87 Cote., 303 

wst-t; rOB ATtTtTA-Ra OP BEVEinTE 


L ElCTT TO -XU 

• PsoncTmTssrsM eiW 

3. «ii* c» ®aiii o» Enirs 610 

A- l»CT)mxTc*» 8J«t 

(<) OxsTUtST 9U4 

(1) A<R I OT UC> <U» 

(r) BzT Li Ct rainns XI or 

1 SS eun 

/} Act XI OF 1&.9 ntS 

(<) UiokU ACT II or IS 1 91V 

{/) BTjan Act nt or Itcs «l-« 

(p) S W P L*n Pt m r i Act $16* 
s. PcscBitru Zi^an ajfo Luti 

mtw OF «j$7 I 

6. Dirort to lit «iu 8152 

7 ‘’au rsorzEEf 8197 

8. «tniss ijres saw 8155 

(<) lsusn,tiiTT SKS 

(t) Otbu Gionre* Sl7t 

» i Uv ziLiTton Casm 8 IS» 

St* Act XI OT isyt i. » 

[laRlfB^SST 
XZi.R.13 CA]e,203 
^ Ciiu rsoxs BiSAVT TsATfarnos 
— Cxcrmia PciCBAsist— Am XII or 
1811 1 or Uld, m XI orl8.>9. 

S*i Bokbat Lass Cztttti Act «. 8 '>. 

[Lit. IL. 15 Bom.. 97 

c5*-\51si5*cTO]nr Aloioar jIVTgTA'jr jRr 

coTESt Act 

c— PnswT or «nr— BrT¥»r»,8Au ros 
^<uzAU or 

set aside— 

• Co^S^Sp-<«'TT ST CO-SBASSae 
irlTB PMrtott<%?» Jotsr PSOrilTT 
— ^SiSSSHS ^BltB., Ali .,42 

tPA*Tm«-lIlF%^-CU^ 


gAr.T* FOB ABKEABa OF EBVX-VTO 
— e90t ••*4 

L Eianr to ‘‘fli- 

L BIgbl of OoverniaoaL— 

VrA(s«TTf lb* Isai Trrma* it b sm*r OoT«- 
Bnt is tnLlIcd U stll tb< Uad end to mLs* iii 
dsT «hxi(r u lie tl£fAa!.R UAtKXItKSA 

VAICWT t BAOSlTkAT •\AtATiS 

[Llt.B..6Boai^73 

^ Jrrran—Vtaf 

Ftjt. xif 9f rst ,%t ti[ cf rjs~st%- 

Cff r ef IsfZ— Hy IIV ef 1“33 

sod ni cf l-J't lb* roTtraor OrafnJ ia Cost 
» a u* ordtT s tsl* for smst cf s lOonjUj 
fau.Alam ef nrni^ Uf rt Ibe tloM «I tbe 
ynr bat lacsdtr to vsrrsat tbst Ac* IbtTO siait 
b« sas.'TTsrefs pRTvwtjrsrer ef s iscrtblr la 
•tk.iBtot. Tt» iDitni** of s wnS m eo-v’To''*' 
cr btslteadi U Be s (oa.ii*ie3 prceedmt to tb« nsbt 
to tnfotr* tie psjw'ot cf tieTerfisf by BWitbly 
tnstslBi/< .t. pro ILd Ibe Boatbly l at tuanott M 
flted sad dKmcAsnf, By Br*a^iea 1 cf l*fL 
IttAfTt be sssmuci besasaalSMtAESeBUorefs 
txri lEo tbiy 1 (* or isitAAeet •' tbst •t«* 0 iarftL 
eepsil ea tb« £*<t dty of tbe foCoer'f tsoatb. 
t^ Gorrraer Oeaen) is Cooed i&iy or.rr A ssU. 
sal tb« Carl ef CeirB^r tesy direct tb< «b^ 
<SiS.«e tbe Afsal a; sAsieisF t» b* tcLL IVbeft 
Ibe eo3 Hr L*ndB«e.t srs fixed sal ibtensiecd. 
tbe I arenmesx dw-e ecA ferrfe tbe rrsbl ef ujjag 
tbessKisdAri esdefsclt b*i9;Bsd« iiptyneetef 
tbete BitslBecj. by tsbsr s bend fma i«nti«* 
tv vl b Ibe rspstr* of lb* sarrlxs slie ireTT rm 
dmd iuJ* fes- tbs |« 7 seni. Ear CBrs.A 
EOT < Oovurnm 

fSlW E.,P 0,41 1 Moo-e • L A-, SS3 

£. PEOTECTED TESmST 
3 AetZlof 18o8 B.S7-P«r«r 

tf far Istrr f* anti as » af 

arrafta ^- — Tbe UJs of s bxter st s nle for 
uresra cl GoaercJo»Bt rrrma to r»>l so eate> 
teesr* aod e^aet tbe trust aril d/fved bwo 
irbrtbrr tbe fesare i» prteetel oaJer say ef tie 

i dABief of V 37 cf Art XI ef 1S.>9 ssj sb bar Ibe 
Uss^bAs s nzlt of o-rapsaey If tie taual esa 
feore saei stI becsa«tbeo'a vied aadir 
1 ■ S7 *Bio Prstars "aja * Lafksobo 
E iaossSiroB 12WB,123 

! />«•*//•'»*«»'■ -f »*?*/«• — 

Xbo «.M* «b>eb tra «-ifcr*rd epoa s parelmer s, 
j’ mtiir i-c*\n'or g*3 
1 * • sre nfttku of fc^u, teaufeewd to sa^tha- 
•=»'»*dlA»*i7 "fon Ibe 
•“***’'“ ® • resjiriAJe tt»«th*T*»It*T bonisB’ 

Co*snts Dm e Jest* An 23X7 a, 2 ® 

® E jU af Bar 

tlartr fa aw,d aairr Uaart ~y,~bm s ~ -a 
ETsatnJ by s Ilinda «ii»r tlwdi j ^ 

daty legarterotlesai* fsjia* amiia tkesrj 
tea at s. A7 Art XI of 18-3 iru la re,.BT m 
wtuh tie *«« or r*ve«oo« » ^it bs./se^ 
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SALE EOR ABKEABS OF EEVEEUE 

— continued, . , 

2. PROTECTED TENURES-coHimwe* 

—Seld tliat a revenue rxU Chtotjee 

avoiding iUo the auction^^^^^ 

CnuoKEUBTJiTr v. Kabhisath a gg 

^ — Sniihy jturchastr 

u'acoid 

s. iS—Tiesident averted into two estates 

tain cRnr having J t^e plaintiffs hccame 

. paying of these estates at a sale for 

the purchasers of one of the 

arrears of “ale for arrears of rent, and 

other at an . of s. 37 of Act XI of 18o9 

brought a suR. m gg, jo avoid the 

and s. IG of ^III of^^ ^ 

tenures of the oet j^otjs appertaining 

tahtkhdari and l>°"^‘^ jondants admUted the alleged 
to both estates. .laimcd exemption from 

nature of their holdings, hut clam^ 

eviction on the gwnnd ^bat cultivated 

than twelve years before, had cie^^^^^ ^jooc 

the land and built continued to cultivate 

his death they themsel es had conu^^ 

the land and re i defendants were hereditary 
having found that th defen- 

and resident “"ddd‘rtho\cncfit of the proviso in 
dants were vilT of 1 805, the words of that 

s. 16 of Bengal Act 1 111°^ embrace every resident 
proviso being "’^^dl'vatofirKspwtivc of Es denomi- 

and hereditary cultiiator P Chowdhue r. 

nation. Mahomed AssAhooEBAH^ o ^ ^ ^^5 

SHAKSUlIt All . 


— Q-ardcn and home* 

„L sStaTSd 

Protection from 


p frT.Tl FOB ABBBABS OF EEVENIJE 

— continued, 

2. PROTECTED TENURES— continued’, 
tenure was created prior to the permanent settle- 
ment, and that somaportion of .the lands compnsed 
in it were covered with permanent structures and 
improvements, and that accordingly it was protected 

under exceptions 1 and 4 to s. 37 of Act "1 
1859 ; but the lower Court gave a decree to the 
plaintiffs and annulled the under tenure. by 

' White, .7., -that, notwithstanding a party may fail 
to show' that his tenure was created prior to the 
permanent ecttlcment, yet lie is entitled to the beue- 
fit of the 4th exception in respect of any pemanent 
structures that may be upon liis holding. Bhago 
B niEE V, Raji East Roy Chowdsy 

[L L. B., 3 Calc., 293 

— Under- tenure- 

holders— Maiyats, Pights of— improve ments on 
land . — A person holding land which is not protected 
from the operation of s. 37 of Act XI of 1859 by any 
of the first three exceptions is yet entitled to th( 
benefit of the 4th exception in respect of any ol 
the items mentioned therein which may havo^ bcei 
established on the land ; and there is nothing in tin 
words of the exception confining the benefit of it t< 
tenure or under-tcnuro-holders, and excluding thi 
raiyats from it. Bhago Bibee v. Bamlcant Boi 
Chotedhrg, I. L, B., 3 Calc., 293, followed. Th 
benefit of the 4th exception to s. 37, Act XI of 1 85S 
must bo limited to improvements effected bond ftd> 
and to permanent buildings erected before the revenui 
sales, and should not be conceded to anything subse 
cfucntly constructed, or which appears to have beci 
constiuctcd merely for the purpose of defeating th 
rights of an auction-purchaser. Subject to tlii 

voBOT»T»nf inn. if. rlfina Tirtf mnffftr ivImfliftV ffift irrir»i«ni»rt 


rights of an auction-purchaser. Subject 
reservation, it does not matter whethe'r the improve 
meats have been effected by the present bolder or by 
some previous occupier. Aogttb Axi v. Abmct Ai.I 
[I. L. B., 8 Calc., 110 : 10 C. L. B., 8! 
Xease " ' ' 


12. — — — Jjease of tan) 

without surrounding land.— A lease of tank withou 
any portion of the snrrounding land is not protectci 
under cl. 4, s. 37 of Act XI of 1839 as it is not, 
withiu the meaning of that clause, a lease of land 
whereon a fank has been excavated. Ajgur Ali v. 
Asinut All, J, L, Jl,, 8 Calc,, 110, referred to. 
Asmat All V. Hasitat Khak . 2 C. "W, 17,, 412 

13. 


Garden Ian d — 

which “11^X1 011859. S.37. cl 4, 

under the proiisi revenue auction-pur- 

protected from avoidanc y Cuuhdba 

. diaser. Gowot Chhm>«a 

DAS3 - • Permanent 

10. 7~. ZZ7menf^—Snit to avoid inaum- 

'stritiiuresand imp .jj undor-temire by the 

Irances.-ln n. ^mt to ^voia 

contended that the 


2 C. W. N., 

T. ■ 7 Bj ectment — 

Dwelling-hcuse, tanU, and trees.— ’the plaintiffs, 
pnrehMem at a revenue sale, sought to eject the 
defendant from a piece of land measuring a little 
oyer one bigha. The defendant pleaded that he bad 
his dwcllmg-bonscs, tank, and trees on the holding, 
-t was found that the dwelling-housea consisted of 
certain bnts, and that the so-called tank was same two 
or three cnbits in extent. As to the trees, there w^' 
no finding that there was any tiling in the 
of a plantation or garden. PTe/d that a dwe>%, 
bouse, to be exempted under b. 37 of Act Xl-o^jea 

must be a dwtllmg-bouse of a permanent' 
and mere huts wmilil 
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B UT.-R roR AnnEAEs op bbvenub t sale fob arueaes op BirrENOE 

3 S4LE or SIIAr.K or 
fnn •! bJj ct tb« GorwiTneri Jaoai*. aa3 tS« 

iijlKdlalbeCellfrtor to »» 

tfcc »»t« liid t»*ij *7n«d Biox Tb* 

l«t<l<r« th? Con<yKw wf.mJ the 

jnrtf* to tb<* CJTil Coort nad-r • IJ. P th--^ 
t-B«gU » nrt in «w Clttl Coart £.r k intnX* 
eeecaat. JfilJ lL»t {'jer» »t« ro JfgJ (■’jjfrti’O 
torluntS he'irg hie »(par»‘e c»p«0"J *t 

r»te h« BieT?tj(T3«l r»»it If the jamme trt the •'j'« 
•bleh retaeisM In W’j ffeie»».OT era* 
foriflhe whole *fre pat tip taeale fnramwri 
oa amnnt of lint feseinlc; eherr, the ether eHiro- 
boUrn e-nl I alirtpe prot'rt thfiniJrM by piySoJ 
t'^ loai <lar I'uOMO CSCSfU OxatUZt o lUtt 

EaaaTeCBO<i . . 1SW.ZL,S13 

10 A-l Xy#/ J^33, 

e* iO.il. eed J3— Sfy»r«fi»» »/ elerer— r»it ff 
fmrrltttf at fnraU tt'a /or fum-tea 

tltrf —The yroyntton of • ioint IDrh*l the Jass'se 
•( wb^b hej Uon pariifvnrd nnder * lO.AetXIef 
1£^'> wrrr b peeuetiim ef iperiS* ebsrr* enjer 
• tnrste atT»rfrtn«t as-oa? thmeclrn. hot taJ te* 
o'lainnt »rpar»tea ef ahem snjrr XI> Ob' of 
tbr ptt>prw.*cre to'J In there to the pUirtlff. eai) the 
•ler«« »(lwa e‘hn pteptirtor* who suds drfasU ib 
rwyisrtt ef the minBc orcrt kU Dodtr*. 13. Ati 
hlef 1S>9. eed parrbtted hr the drfendaaU. lie 
i ««dfae<tcia*■«<poueengn«tib«tlnr<VaRtn•^lhy 
tbf pUlattf.— Ee<f thit thr defendant i netiamd by 
' tbcir parthtM nn blerrn In tie property at •» 
vadlrlM ntatr. asUhr pUiatiS «ai Bet ntilhd tt 
aiaiset ihrtn to bare urloiire ptateum of any 
•proCe ibur (imtintta lliiin r Ranzeo 
Moi.rb . l4E.I*.li^W0;a3-W.R..449 

4 ISCLXICEANCE'? 

{>)(>m>aur 

, 20 — Ziirait of power to avoid 

lncuiabraDce(~.d t V/ of JiSJ, * //— yee- 
etnarr «/ €»Ur« eif tlf — Pae power n£ 4 parebu-T 
at a reienae t\le to aanal all laeanibrtne'* it 
halted to parrhaim of entire MUte* KiBrnatt 
Gaoiir CBivnu UoRisc Dk»f BW.B,63 
Massre Cncn» CnonrEnBT r Pbqkotho- 
>r*TB Eoi . . 20 W. n.. 234 


1 

2 PEOTECThD TEMEl:.o--!,Brfa#/f 

14, 0 63 — /'faafoftoa — ' 

Tb« pUntffwaith p i re' ne r at a »»1« nndfT Act 
Xlof l‘W ’yt'i lo’l e-urof the :t-l’erfm«i>ab» 

f r arrea-t of r niiue of an r*Ute in the ^4I>-^rr 
hande in lh d fnidaot war lo’la of a 

iLchoran ou in. )Mn,Uhnn trnnte, nndv wtirK 

he •» 10 el nr away the tno^le and thrti to 
calliieti iLr Ind wl*h psdar I" a aall aftrr 
rotir to 11' to ryei the defendant and oHain 
po^ Ml II of tb« lard, or 1 1 hare the d frnlant'a 
truiirr annoUed— ffrfd that the drfm lent a Cranre 
* «ra» ro* pttffctcd aa beijj me of ljt»da«h(r»oa 
pUnlaliona haie b««i Diade" within the in 'am if 1 
of a [.2if ArtXI <f iSoJ ItnoLiaaTH Banoio* | 
riTorar I uicbfbs DmcToraLUTa UvacBna 
liisDtoraDaTa r Biioiana-»n BtaBToriBBTa 

(LE B,l4Cale,.440 


3 frAliE Ut tillAUG Ul LbTATU 
16 8*partttion of estate -4'r 

X/e/J-tr „ 10 11 OMC S7 
eifff/e -Till po » of an r»'«{* ftr which a •rpafato 
aerosut li rpni I i i’>r i> 10 lud 11 ef Act XI i 
of P I ar 1 tb. pen o i l-oa which it i> arptraUd, ' 
are M|nallv >tar<a anlhin the oraninsaf a. 10 ' 
The laUT itleirh it may for cmTmimee'aaahet* ' 
tim <1 tht pkirot ♦I'.atej canuA be cmiitmd aa 
rstiie Citito within the mtaelos of a 17. bat u aUll 
■ ibar* and liahU to alt the ueidiBla o* a abare 
Eosonra lloott<ii« « l{CTii>xonrT Ifooetutc 
[I W E,37 

16 AflSU/m9. 

4i IS—Apfltfaltea / r np^raU aetymal r.tlawf 
erjif ef CalU^lor — S t3 AnXtefll39> ii'O co* 
aay that when au app’ira'Wi bar been aiadi. for 
a aepatnCe arroont but wbra a Calirct r eba'I hare 
ordered a *opant< tcronnC, that be i( to pot up 
lo ante onlp the abarr in mprrt of whwb an arnar 
of rrvfiiBe mar be dar An order art'Wf a»iJe tb* 
►ale sa lo Ibt plei-tiPa (bare thm fora rerrr«<d on 
appeal r.arooKO KiiHOBB ^ABat» SrvOB * 
l>oozoa Kooswax 7 W Eh, 164 


17 


—Store 


iri TteflfS9, 
~ A ibarrr of a point taJoVb. 
•' - epRifi-- portion of Uod. 


(<1 Act I o 
- Object 0 


;*at— Pr«i»-i 


ean ittan pnjteetioa from t 
rertwie only onler , ii. Art XI of 18,9. tm 
tnlrtrp ef the tilrVh aa a ahilnai uhibh nadiT 

tha. Art will cot prrclai. an* pwaoa thobraabiji , 

adl wiiBieid by aurh rejirtry fio-o aamg for (be 

ra^claim ef tho Kune OoTB Cnrynta Gooivo i . — i — 

* TAXilfOxzs . eWILyiV 1 "•rarr^iJiir# if narlaofet — Art I of 1847 wm 

• rt*d«ti.ne4 ti p'ntert a franjalmt pnrchaiey a* ta 
* t ejnea'ieo worther a pUmliJf eonhl an point of 
w huaat. colwithelanSn? an •nctioQ.aa e tor arreara 
: tvtnnt, that aa a?aiti»* him the ml* ca'ht to 

tire* c-her rUlasn) >^h wm aoJd for arrwn of 1 St m3Wrd.-th«^eBiastU^^^^ 


. tl S»iM,T/.«.nr I -M Arof J8W, . tb««[ne>‘io4Whrthn-apUmtiZ' 
-i 'u 4,,!^ pfopnetowof a Uwbaat. colwitheUnSn^i.ne 

emain U !>»'“>? e^nrd a arparalwM of Ibaw j ef tvtcint. that aa asaim* him 

1 'r ?■ 

asrt) >^h WM 


lillafetoj’, wyo agreed to jwya errtau ' 


> anrtxa mU by a 


a»2« wiH a 
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DIGEST OP CASES. 
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SAIiE POB ABKBARS OF BEVENtTB 
— continued. 

4. INCUMBRAKCES-conn'mierf. 
defeat tlio cquitj of redoniption, is an escoptton to 
the ntle that a sale for arrears of rc^omic gi^es a 
title against all the %\orld. SronEE Btrztnt AiLr 
Khav i. OJOonnTAnAM ICnA^ 

[10 Moore’s I. A., 540 : 5 W. B., P. C., 83 

22. BigM to avoid incum- 

Drances — Sight of purchaser. — Qticere — ^IVbetlicr 
the auction-purchaser under Act I of 1845, at a sale 
foi arrears of rc\ enue, vas entitled to take free of all 
incnmbr.auccs created hy the defaulting proprietor. 
Jeggoubshobt Dossia r. UMAcnvBS Rot 

' [7 ■W. B., 237 

23. Sight of auction- 

purctiasei — Jcf I of 1345, s. 8S — An auctiop-pur- 
chiser of a zamVndari at a sale for arrears of revenue ( 
is noticntitled, under s. 26, Act I of 1845, to eject a 
iiolder of a lakhiraji tenure though held under an 
in^alid., title. Doohsa PrasuAD Cnovronnt t. j 
Rajectiie iJfAEAiy Roi , 2 Hay, 121 , 

24. . — ^ Agreement hg 

former oicner as to dictsion of chvr — Act I of 1845, 
s. 26. — A purchaser at a sale for arrears of Go\ em- 
inent ro\ enuo, suing to_ est.ahlish his right to chui 
lands which had accreted to the purchased estate, is 
not bound by an agreement entered into by the prior 
owner uith the oamers of the adjoining estate to 
divide the chur equally ; such an agreement is 
an alienation of, or incumbrance on, the purchased 
estate, and therefore, tinder s. 20 of Act I of 1845, 
toid as against the purchaser (dtssenfienfe Camb- 
BElit., J.). But per NoRiIA^■, J., and CAMTDEUi, | 
J., it would seem that purchasers under any of the | 
sale laws since Act XII of 1 841 may be bound by 

a decree in a boundary suit against the prior owner. 
Botktotnath Chatteejfk r. Ameeuookissa Kha- 
TOoi> ..... 2 W. B., 191 

26. — -- Act I of 1S45, 

s. SS — Molurart tenant \n Benares, Stght of — 

S. 26 of Act I of 1845, which enables auction- 
purclnsers at sales foi arrears of revenue to eject 
tenants in thoproiince of Benares, was by s. 1 of Act 
X of 1859 made subject to the modifications contained 
in thelatter Act. Therefore, notwithstanding a sale by 
auction for aracars of revenue, a moloirari tenant 
in the proiinee of Benares is entitled to receiie a 
pottah at the fived rent theretofore paid bj him. 
hlrsEO r. Baeuck Siegh 

p. H. W., 163: Ed. 1873, 235 

26. Act J of 1545, 

s. 36, cl. 3 — Purchaser's rtqhi to evict — Khodhast 
Tcodimee ratgaf . — Possession as a khodiknst kadmee 
raiyat having a right of occupancy (bnt not merely 
ns a khodkast raiyat for twelve years) barred an 
auction -purchaser’s right of eviction under cl 3 ,b. 26, 
Act I of 1845. Lorp Am Kmif t . Kasbeh DTae 

[I -W. E., 6 

27. Act I of l‘,45, 

s. 28 — Emhanlments . — Embankments are not in- 
cumbrances liable to be extinguished under s 26, Act 

ion. T 


SALE FOB ABEEABS OF REPEKHE 

~-coniinued. 

4. INCUMBRANCES — continued 

I of 1845, which refers jonlj to tenures and leases. 
CoiSECTOE OF Bd-PEHGTONATia f. JoTirAEAEf BOSE 
[W. B., F. B., 17 : 1 Ind. Jur., O. S., 101 

(c) Bengae Ekgueation XI OF 1822. 

28. Eight to alter arrangements 
as to rent — Purchase hg Gorernment — Position 
of old proprietors. — An estate having been sold foi 
arrears of leienitc under Regnlation XI of 1822, it 
was purchased by Goicmmcnt, and the Goieinment 
as landlord raised the rents throughout the property. 
Held that the revenue sale cancelled all former 
arrangements entered into intermediately hj the for- 
mer proprietors, and that the fresh sittlementanado 
by Goiernment with the piesent proprietors would 
not restore former arrangements and rates bccanse 
they happen to be the heirs of the forma proprietors. 
GA}fGA3tONEE e. LVTEEFOOMSSA CnOWDHEATK' 

[7 W. B., 186 

29. Eight to cancel talnkhdari 

tenure — Settlement — Sigh; to eject. — The Goiern- 
ment purchased the zamindari rights in .i pergunnah, 
under Regulation XI of 1822 at a sale for arrears of 
Government reicnuc, andrc-scttledoncofthetalukhs 
m the pergunnah (which talnkh had been created 
subsequently to the decennial settlement) with the 
plaintiffs as talukhdare Subsequently and after the 
terms for which thej bad rc-scttlcdwith tbcplaintiifs 
had expired, the Government sold their zamindari 
rights to the defendant, who ejected the plaintiffs. 
In a suit to recoi er possession, — Seld that it was the 
intention of Government to retain tankhdars in pos- 
session of their lands during the subsistence of their 
tenures subject to the condition of having their rents 
enhanced according to the pergunnah rates; and as in 
this case the proceedings which were taken bj the 
Government showed that they did not cancel the 
plaintiffs’ tenure, the defendant who purchased fi-om 
the Government could not eject the plaintiffs, who 
were entitled to retain possess on, subject to a liability 
to enhancement. Under the sale law as it existed 
before 1822, a talnklidar could not be dispossessed at 
the will of the purchaser , he w as at most liable to 
paj the full pergunnah rate, and could only he ejected 
after refusal to paj the enhanced rate , bnt under 
Rognlation XI of 1822, dependent tainkhs created 
subsequent to the decennial settlement w ere liable to 
be wholly avoided and annulled at the option of the 
purchaserat a sale for arrears of Government rev enue, 
unless they fell within the class contemplated bj the 
32nd section of that Regulation BTiere an anction- 
purchaser, under Regulation XI of 1822, intends to 
cancel a talnkhdari tenure (a power which ho might 
or might not exercise), he must take some clear step 
to declare the avoidance or cancellation of the tenure. 
Assanoomah r. Obhot Cnuss Ror 

[13 -W, B., P, a, 24 ; 13 Moore’s I. A., 317 

30. Sight of cancel- 

lation hg Gorernment as auchon-pnrchasei — Sxer- 
ctse of potcer of cancellation. — AThcre the Privy 

12 T 
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DIREST 07 CiSES. 
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SAliE FOn ABBEAES OF KEVi3JUE 


*. 1^CXEDEA^CE»— 

Cocndl n th! Mvof t Ciara 

loj, 13 Mr>^rr'. J A 317 T»rt>.-ninrj l^U A« 

DoTfnirmt lal, M tbf »iitl<3vpnf»h\«“f a. aule 
far arrran of rrrrrmr, tl r opt on of rvif*!’ n; «t>4 
aToXuijlbeUliiMan rnarr la tt»t rate nlMltat 
It wt» nrembti t an GnN«Ttm*nt to U^e ronit rttir 
itrp for ll f parpot* of dfrUnnj tbe »to 'Wrrr rr 
*»ne<lb>tKn o' thetmorr «n"l 6 x'lni lh«t tke fior 
rrsoirrt h d trt nfroie-d fb** d'vUrrO lb* 

bbS mlvtl d to potni on o' b t UnJ 

dnm"tb*ra'«i»tmcro'liHtmnr» ffrM Un. tL« * Taa IcBuaviM 
deTBion <"1 1 pot arpJ' *<• » '*'* 'f> R** r'O'rri* 

tspoef Gorn-Qmmt all ■rnt tba i bvl rxm-iaed tbo 
potrer of eaocrllotion. J7* d i!to tbaltbe indnl'Tort 
la tbit em«e reftrmt tbm ilj to tmom lrtTfbt»/il 
b<*»Tm 1*17 and 1*53 bnl no* to trrarrt omud 
after Br^Ultnn Tl of 19 S 1 ad in'o^rd prnooo 
that lli<ir n VU were 1i Vie (e he ranetUed Vy a par 
cbawT at an anrt<n tale f t arr*an <1 mmnt 

ArTJM)ODprry iltKoiito r ^ivioruxa Sjwig- 

CLUB f. Aniao'psm Mauoytn 

PSW B.245 


SALE FOR AEBEAB8 OP EEVETTUZ 

— ooofttwo'. 

4. INCCircnAl>CES— eoaftaaerf ^ 

offcjn/litrf otropanrr, nndrr a. 84 of IHe Eoia* 
tay *6rTfy Att, I of 18''. l*arc only aotl lli ti4M» 
tllr and in*fr.tt. J dal 0«M T ir«>l«*yt 
Biti-ryt. 10 Bam , 4lS, obJ £7oaf» r 

10 B»m,4iy fon>mt4. TboCoJ'ft'jJt 
Bay be repe-uiblr to tbe Dortfa rt of a rerenua 
d>facl.rr for nfatin^ to aerrpt tbe t«*<3er ffl-nde by 

tim of tie Coirrnntrrt rrrt let If lie dwa nfcaa <t, 
aad ll.r Uad m aa i tbr tnir of tbr poreiaaff U OB* 
tmtirarlulle GucuBBat BaiBaBicti r raasTi* 

llBom.,2iS 

94. ‘Right of c^eetiacat— iJeey 

Bty -Tf r/ ilf'r- teier.'eaorej— £io‘t«n<ay«ee* 
• — Tt_r Ti^bt to impraeti a Bale of Ur-*- ' 


31. — RightefOoTernmeatto 

Banal t*aa'‘*8-Pr<Vrire fxxnllx 
nv>pfi a TbOQ«b on the ade ef a ta'wndao foe 
imati o' rernioe tb* Rorfrimr»t batthen'litto 
Bsael itl ondrr teanrfonotfwOly p*ot»rt»d, yetlt 
raoDot be Ubm for fmntrd t^t tb« roreroaent 
hu enf'md tta ertmn* n-dta and eemvbrratba 
Tubt of Gorminrat to do ao u aaarrtrd in tbe ee3*aa 
of (be fnju -e J iTn. K u a bi \ tUr nrhirh bu brro dr> 
ended open eiidenee, wketbrr, barirg aeaerted ita 
itgbt, the OoTennrnt aDmrardt artnUte eafo.eed 
It. TanoeBne Cacc«B*»t-»i» e Konrnkair 
CBrCBBBicTrT Koaou KaTt CBraa»«arTTT 
«.lvrBBo SusBO SncH . SS'W.IL.^Q 

82. rr.d-we/e»o- 

eelleften— frffleweat — Ftrlt to eferf ■■'aa>* 
Ireerere. — IVbeTe at an aoetraiveale foe mrreara of 
Terome the Coremigefit beeonei tbe piiebaaer of 
tbe property aoilafterirardaimbriae'aleaieQt nntb 
tba fOTtnrr rropruneri of tbe andrrAmorei, (be 
qtinlKn whrthfTeTBot tbe OoTemment eanrered tba 
imder tmnm exudneat tbe bmeof tbe aah 
be dreilrd «1.1 t areontine tn tbe effect of tbe pto- 
ceedion tabm by (be Cenrreor >a eiebraae Uiaa 
nutabe le mppoae that Ibilr i«nUbip« nftbePfley 
Coanen m tbeoaeo' v OUat C»« 

B*x,!3HoorFt T A^Srfr IITT B^r,C.,i4. 

tended to lay down a general rule aceordioe to vb^b 
aB ^nefioQi of tbu natiire are ner eeia t nly to be de- 
cided- Ssoox Dn SBaU r ALian 

, pax..R:,13 

Sff rootao Prtatraa Cxvemtnrr 

JtaTB CBreiBBBrrrT . . SC I>.B..210 

33 — Bightofpn-ctiM-rB— Trader 

ef O mn •m f m' rrreaae tn iifomtlm'i mnrtfxo 

Tbrpnrehnaer *laere._„ 
Mle. bell « dffwilt o* tbe pat-OKnt rf eaarneae nt, 
takea free of all bseoiaVrancea, al hoogh tbe eeaeoiie 
j-ityi-rtifa. -erithcBt ctbbnr aa deonriog tbe defaulter 


rearaof Conmair* t rreenoe exleod* cot Only to tbo 
Afai3_ft: pTOpnrt r Let lo dMiialiteloldcTa noder 
to. lit I'-t-nTal lUvnliiion Vl of IS52. t. SO, 
all nodrflraa^ are rxtiognuhnl br o Rorrmiatirt 
aaUof tbe n* prtrlor’eUo'ia (or inrara of rertsnn 
aod ao anrtHjri-pnnLafcT (atea ibe (ia(fiefbr of all 
cailer-tcBsFia At a aile by Coecromest for amen 
of rerenae tbe Cer»T-»ftit bera-me purcbtuTa. a^ 
•ftenvUcTist J a Iiae rf ibeUnni 'orb Urv of 
yeare. and pot Ibiir Irwt into po-aratioa. At tba 
tRoecftheatletbe li.ndf«rre aobjeet to as bMs 
ran U-aae }-o asit vaa tooogbt to rrrene tbe aale> 
bat Uie rorernmmt enme tlse aflerrarda. la rtniO' 
^meeof daobuetiotbele^tljyof tbaaele 
to fire ap thrir rebta eadre tbe laU. aad fe rettora 
tbo land* io ibe onyioal fmpneteei nb]eet to lb* 
nercn>!ioso' tbrelaisaof Ibeir IravTA ThueStf 
ftcnRed tu an arrvgnoert brtceea the CermseaU 
tbarn^ioal propn t tv aad Uie < orrr'iaeBt Imseea, 
aad erertn.lly lb- on laat (.npnitsrt epbeld tbe 
leaee to tbe Ooeeraairnt Inerei to a pirt Ol the Unde 
failed tlie Joerle llrbal for a trrin of rrara at a 
la a mil by tb* utreiran Iraace for 
, . M'dfnT.raa'lhedecroerftbeSBdJr- 

Com) Unt by Cnigal Bepalabon XI of 183 , v 80. 
tbe letrwren leaee ni ditmained by lb* for 
CoTtiaTrrnl aer-mn, aad that tbe arraasement bj 
obvb tbe Undi men m!or*d to tbe pron-ietorv 
-nb,^ U tbe nsfct. rf ibe OoTenamt leamv 
mU tb.^tnreof a nmpnmee aadootmebaa 
onnted to a mmal of 


onro3di*ional rratoTati-n 


laJtba 




- - , ...al of tbe wemtarj 

u'r W been trosebt aao(a 

eie for_nTnaal of tb- »Jr Wantre «. 

6 bloare’s I. A.. 447 


SxtZXPnT Lu gntn 


e/iSS2.via.rta 7m, 
Muruner/er pmfmtmt ofr* 


cvViaiV— Br»9 Eej TJI 
» - ‘—.wsmmnl f. Com- 
Baomoo! ty mU 

a a nt for ,j«t- 

Aet XI rf 'lMn“tbe 

^ rwa tan of ! Wr Uibinj tennn a «ut«^ 
bad been made vader a.gaIaUA 1 11 of xs-j 
Ibcprmcijvl piop-irtor, and by that aetUoaent it 
wae airaogo] ih,a the Coeerament ntmie fayible 
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DIGEST OP CASES. 


( SI50 ) 


SAM FOR ARREARS OP EEVENTTE 
, — cottUntied. 

4. HfCRMBRAirCES — continued. 
by all tlic proprietors, tlie defend ints arao'i" them, 
was t) be p lid through the principal proprietor, and 
that fclie defendants were to bold perpetual possession 
as sh kmbl-irs, and that their rights should be reserved 
intact. He’d tbit the possession of the defendants 
as lakhirajdars could not be disturbed as long as 
they piid the revenue assessed upon them under the 
settlement. Held also (.MaBKBV, J., ,iisten>iente) 
that cl.'S, s. 10, Regulatim VII of lSi2, applied 
only to cises referred to in cl 7, — that is, of cul- 
tivating proprietors on pattidirior bhyachari tenure, 
pr the like, and not to -i eise of this kind Risr 
Gobind lior c. KnsHUFPDDozA . IdW. E,,! 

Aflirmed on roviciv, where it was held that a Com- 
" missionor’s araulnami einnot destroy legal rights, 
even if no protest or objection he m ide. The order 
of a Commissi mcr requiring proprietors having se- 
parate jummis, to piy, for the c mveiiienco of the 
Collector, their shires of rovenne thriugh one of their 
nnmhcr, cannot override their legal right of separate 
proprietorship allowed under the settlement law and 
preserved by express record, or tr.inaform such right 
into a joint tenancy. Where therefore such order 
bad been made, and the defeadants paid the revenuo 
through one of their number and he made def.iult, — 
Held the who'o estate was not liable to bo sold for 
his d. &ult. Rah Gobind Kor v. Kpshuppudozi 

[15 W.R,141 

-S6, — Eight to annul incutn- 

brances — ’Eneroarhmenl.t ht/ neighbouring estates. 
— The i.rinciple under which pureii iscrs of estates at 
revenue sales acquire siicli estates in the condition 
they were in at the permanent settlement, is equally 
recognized by the sale law (Act XI of 18 )9) os by 
the laws preiionsto it, and applies as much to actual 
cneroichmcnts on the talukli or estates by neighbours 
as to incumbrances or under-tcuurcs created on it 
by tlie old proprietor or by his laches. GonncE 
Moneb Dossee f. HuBo Chuotbb Ghose 

[8 W. E., 62 

37. p ermanently- 

setil'd estate . — An auction purchaser at a revenue 
sale of a permanently-settled estate is remitted to all 
the rights possessed by tlie origin.al settler at the date 
of the settlement. In order to abolish lennrcs and 
incumbrances subsequently created, his cause of ac- 
tion dates from his pnrchiwc. Tlie existence of such 
tenures at tbo date of tiie permanent settlement must 
bo praved by their holders, the presumption in favour 
of a purchaser resting upon the principle that every 
bigba of land sold must contribute to the public 
revenue unless specially exempted. Tlie tendency of 
recent legislation and decision has been to give force 
to the contrary presumptions arising from 1-mg and 
undisturbed po'sessinn. Eobbbs n. SIauomed'Hos- 

BEHf . 13 B. la R, F. C., 210 : 20 W. R, 44 

38. ; Salt io annul 

vnder-fenures — JHght to ejeel . — When an auction- 
purchaser at a sale for arrc.ars of revenue creates a 
patni, be cannot sue to annul an under-tenure within 
that patni, as bis whole power under Act XI of 1859 
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— continued. 

4. INCGiifBRAjXCES — continued. 
passes to the patnidar, who alone can institute such a 
suit. In such a case the patnidar’a competency to 
sue is not affected by the fact of bis being a tenant of 
only a portion of the estate, provided that portion 
contains tbo tenure which is sought to bo resumed. 
A pituidar, under such circumstances, though be 
miy recover rent, is not entitled to eject an under- 
tenant who bad been alloived to dig a tank and 
remain in possession undisturbed by the former pro- 
prietor for alnngperioJ (say upwards of thirty years)^ 
and who must therefore be assumed ti have held with 
tlie .acquiescetice of the former proprietor, such ac- 
quiescence being equivalent to a lease. Skbkutjite 
Ram Dex o. Kookoob CnAsn . 15 W. R., 481 

89. Land subject to 

mortgage. — Where land in the possession of a mort- 
gagee is sold by the m.amlatdars for Oirrears of Gov- 
ernment land revenue, — Held that, as the land revenue 
is the paramount cliatge on the land, whoever derives 
title fr.im theocciipant takes it subject to tliatcharge; 
and that therefore the purchaser at the sale was 
entitled to the Ivnd free from any mortgage lien. 
Auntri, Gaxt c. Kbisiu.’-axc Bhieajx 

[10 Bom., 416 

40, Eight acquired by pur- 

chaser— XI of IboO, ss. 11, 13, 54 Sate of 
share of camiudari. - A, in exchange for his lakbi- 
raj laud, obtained in 17nl from his z-amindar 441 
biglias of mal land, which zimindar thereupon 
created rent-free. The zamindar fell into arrears, 
and the zamindari was sold. Subsequently, three 
persons, who had become ewuers of the zamindari, 
applied to the Collector under s. II. Act XI of 1859, 
and the Collector opened ^eparate accoants with 
each of them for the revenue of their respective 
shares. The revenue dne from one of them fell 
into arrears, and his share, which included the 441 
bichas, was sold under s. 13, and purchased by 
tlie pliiintiff, who noiv sued the descendants of A 
to recover possession, Eeld tliat a sale of a share of 
a zamindari under s. 13, Act XI of 1859, docs not 
convoy to the piirclmser the share free from ail in- 
cumbrances created by the former zamindar, but he 
acquires the share, ns laid down in s. 54, subject 
to all incumbrances. Kabinath Koowae r. 
Babxubkhabi Chowjdhex 

[3 B. L. B., A. C., 448 

S. C. Kasheesath Koonwae c. Bubko Beitaehb 
C noivDBBr . . . . 12 "W. R, 440 

41. AeiXIoflS59, 

s. 33 — Eight of purchaser to eject holders of hotels 
and ntm houda tenures. — Where certain howla and 
aira-howla tenures were never set aside by the 
Eevenue Settlement or Eevenne Commissioner’s 
orders from the time they were recorded as existing 
rigblfnl bCTcditary tenures of those dosses at the 
first settUment, — Held that the purchaser of the 
ousut talukb conld not eject the holders of those 
tenures under s. 32, Act XI of 1S59, so long as they 
paid their jnmma according to the settlement jumroa- 
bundL Bbeoba KABTii Laua r. Gomxo CacsoBZ 

12 B 2 
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4 INCt’JIBRAXCES— 


GCOBO Kim Kravrs Eot r (lOitsn Corjt*** 1 25-P««nn»h» o » p<TnuBcntly*cttlfd djtrict, lut 
Ooono 7 ■W. D, BO I th« portion of it formioR the fnnJ.Tbonds w 

i detliredhyEegnUtioainoflSM, ». 13, not lo b« lo- 
42. AefI/«/IS55, ciadedmtheperiDsonitKttUsient The Snodertnjndj 

* 37 — Iwcumlranett — Jltffit ^j>«fritoeer — A pnr- | tnet wu. DOTroecr, ender Reg IX of 1816 formed 
ehaser »t e «ale for trwsr* of rerentie with » jir* ,nto , (ej^rnte jnriedirtKn for erttlement parpc«e» 

SKinnt tiU-’QDdtr i 37. Act XI of 1859 be<ta>rettbe oader an officer ityled the Cctnmmlener of ibe 

estate free from toy iQrnmbTxnee which termed | Sandechnodf, who U (nhjcct to the direct eootrol of 
thcrmpon from the larbci of former rropnetort, m the IJovrd of Rrreone. tod iadepcmdfnt of tb* Cdl- 

the tame way ti be would fare tenured It free bom | ImIot of the 2t*Fergnnntbt. In a toU after notice 
toy inennihTtnce eretted bj ttU letie or mortgage to qnit to ejc^ tbc defendant and ohttln p-egetsion 
In the abtcnce of any rreof to the renlrary toch 1 rf the land, or to hare the defendant’* tenure 

pnrehaicr mnat he teenmed to be the owner aninilled XTeldthat, whether the tenn " d-itrirt” 

TaaxooaDASs ?.ot Ceowusst r Xnxze Kttnc'i vat nted with referenee to the jnnadietion cf the 
Gbos* IBWn., 652 Ciril Conrti or the Rerense Collector, the t'lsiBtiS 

a't _ _ Tf .rtaea araathe inTChaKTef an ertateuia "pennanenllj* 

. t-' 1 » 'Ji » t c IT’ aetUed dirtnet" wiihio the meaning of a. 37 of Act 

rlUeerr-On''the 18th Jannarr IfiTt i {S' tl ‘829. and net w a di.tfict "not pcrmwimUj 


an _ _ Tf .rtaea araathe anrchaKTof an ertateuia pennaneniiy 

. t-' 1 » 'Ji » t c IT’ aetUed dirtnct" wiihio the meaning of a 37 of Act 

enIfcre-On'the 18th January 1871 A auTfl “1.” 

_ » mniit frt^ T n , i , , , i aetllcJ withiB L 5S o{ thtt Act , afld hewn* there- 

The cnjinaJ projmietora aeaetid” their nghl ??SM.b! 

to eolleetthe rentaofa portion of the proi-rt* hr “■* «tat* within the ihatnct of the24-Pe^on^i 
Tirtne cf boldinz tw thiktrn taluiba a^ a howU 

tenure Thu ti4t wai aflinned hr the U.gh Court I ef 'he Snndcrbcod* m an officer tp^onj 

ta ApnU875 J» bai or.rioa.lv aold hi.interertto ' th* 

C On the tU-h May iItC t created a patiu of bi* . ‘tT*'?' ^.n^ieof 

Banna* in faionr of J> and f and ontbetth July I 

1S7C r Burehand all the eiffhi, nf IS.. vi^i land* wberfon plaBtatiM* bate weu made " witbin 


of It and F aad on the 4lh jnly j ^ 


167G C purchas'd all the ngbti of the original 


Uad* wbereen pbictation* 


pnrtor ‘On the 18th Janiarr 1877 -l «ed aider oLti.Me™ t{{ Sai 

tenaala. defendant* Cobi«ct«d that 4 k.d m neht ^f**®*® ‘?®. Bl A“ “ 


t^ing the original pnpneter*, C and ranoo* ^ 

tnaaUi defendaote C objected that 1 bad eo eight 7^*°, 
of nit or c»OM of action, aa he had parted with all 
Me r^hta to D aod E and that, u hi* entire Intemt, 
in the ntata w»* only 8 annrfa. he could not no to BttuT 
cascel a part only of the euh-tenniei Z> and F 
then applied tobemade pirtie* UiU they coold «« 
not aue, ai they were not parcbaier* of an entire - „ 
ettate wilhm a. 37, Act XI of 1859 Et»n ca the 
amwptiOT that J> and F were properly made plain- ^''’T 
tiff*, the lower Appellate Court ibould bare taken ’ 


Beegal Art till of 18CS. BDOUSatH Diysr> 
raoinra r. Diucant' Basaioranara CUicaexs 
BawaroraoBTi r liaouvira BaysToritBra 

ttlaE^ia Calc, 440 


vucu VO oemaue piniee £/><<> torj COOUl 

Crtatrwlh'm^'sTrAJl’xi cTlhS 


Xoolo^ CUmd, J j IF B , 4SJ fonowed. Dwanta- portion of 

FlTaPaLe GaiSBCBTTDzn BrsooraosTa r^^.? i ^ plainfag there- 

tL L. B, e Calc .827 ^ * *t«WMiaro»ee- 

^ TT e fcsi I • >'«« »hich wa* roaud to 

^ ’ ' "> A« V ’’ bare bem granted prenoni to th* »*»„,-.« ..i. t_ 

53— S*^ei4e«<f eilo/e— DwineC tieealtitwaa found that the plamtiff obtained the 

o/Tsis oad r^/ 


poHif only it permoaes//* Jhtfrwr. talnkhd 

Jfeaaiay £13 IX of ISIS and III <•/ Kb. L 

IS?S— Ejfofe— Beiij .4c< rilo/lSCS.— Tbrplani. Xlvtl 
ti3 wai the asetioa-punhaaer at the eale under Art t*i not 
Xt of 1859 hj the CcQeetor of the fft-Pergumiabe defend* 


tJTwa* the aaetioa-puichaaer at tb* eale under Act ntiLlMl Ia .v .v. . 

XIoIlS59 by the CcDcetor of the JA-Peivummb. defendant kJ* w e^^^ ^ 

bund* on which the drf^ut wa* the bolto rfa PzmsA CHVBCia Morexna* c«s* » 

moturarlmauTaiiiungUhwn tcinite, under which he n T,. IL. IS Pai o-« 

wa* to dear away the jttW* and then to yuKimte [L I*. ID Calc, SjjO 

the Uud with pnddy TL\ ea tat* wa* one borne on 46 JH Tlefisro 

the rrgulcr of rcrenue-pajVs ertatea In the Odire a* 37 and 53 — Aitnrnt p«»»em*» — 
toraU of the 2VP »“d therefM* within The pbinrtiff bad been proprietor cf an estate wJurA 

that CeneetOrtte with to the proniima of wai mid for arrrae* of Goremment rerenne *al 

Beagil ArtTIIcf 1868,a The diitnct •* the rtpnrthaaed from the then purtbaaer by the pUmtjj 
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SAI.E FOR ARREARS OF REVENUE 

— cor<finurd. 

4. INCUArUBAXCES— 

«l IS80 Ilo npplicd under Ch. X of the Btnpnl 
Tenancy Act for the measurement of the estate and 
the prejnmtion of a rcc<.rd.or«nglits, and thellc\cnuc 
Oiiicer dcpnlcd for these pnrjsoscs fomid tint a jxirtion 
of the estate held hy the dcfeudint was niSl land, 
thoueh it was held ns lakhiraj under certain sanads, 
and ns he also fonnd that no rent had eicr been jnid 
for' it, it was entered on the record-of-rights as iu.il 
land held under those Kinnds' as lakhiraj. The 
Special Juduc on appeal by the plaintiff hold that the 
land lu\ inp been found to be niul should has e been 
entered as mil land unasscs'cd with rent. In a suit 
to has e the land assessed with rent, it w as fonnd that 
tlic sanads. under which the defendant claiineel to hold, 
were granted not by any predecessor in title of 
thopl iintiff, and w ere of a date anterior to the Perma- 
nent Settlement. Jleid tliat the ade erse jM'^scssion 
set up by the defendant was within the ineauing of 
B 53 of Act XT of lSo9, an iiicnmbrauco subject to 
which the plaintiff, as a proprietor who»o estate had 
been sold, took it on repurcliaso. If sucli adierse 
possession therefore were sufliciently long, the suit 
a\ onld.be hatred by limitation. The plaiutld could 
not he regarded a.s a person who had acquired the 
Citato “ free from all incumbrances which may lu\ c 
been imposed upon it after settlement ” ns proi ided 
hy 6. 37 of Act XI of 1859, and could not tlicrcfore 
claim (as held hy the lowci Appellate Court) that his 
suit was not barred, baaing been hrouglit within 
twcUc years from the date of the sale for arrears of 
res cntic. The ca.se w as remanded for findingsfa hether 
the land was mil or lakhiray, and whether the defen- 
dant’s adrerse possession was long cnonpli to bar the 
suit. Kaumi Kiiak t. Brojo Katii Das 

[I. L. B., 22 Calc., 244 

47. — Itigkl of auction- 

purchasers to annul tnettinbrances —Act A'i of 1850, 
s. 37 — Stiif to Cancel under tenures — Parties. — Tlie 
right that is given hy s. 37 of Act XI of 1859 to the 
anction-purclnsci' of an entire estate in the perma- 
nently-settled districts of Bengal, Behar, and Orissa, 
sold for arrears of revenne, to nsoid and annul an 
undei -tenure, is a right that must he evcrciscd hy 
all tlie purchasers jointly where there axe more 
pnrcliascrs than one. Jatea JlomJN Sen t AetejiiIi 
Ceanbea CnoVTDinir . I, L. R„ 24 Calc., 334 

AKnni Cdandba CnowmiiRr n. Jatra Mohan 
Sen 1C. vr. N., 314 

48. Purchaser at a 

rexenue sale — Act XI of 1859, s, 37 — “Pnlire 
estates” — Partition hy Collector, Xffect of — 
Pstaies Partition Act (Peng. Act VIII of 1S76J, 
s. 1S3 — “ Time of settlement.” — ^Anew estate created 
upon a partition hy the Collector comes within the 
meaning of “'entire estate” in s. 87 of Act XI of 
1669. The words “ time of settlement ” in that sec- 
tion mean the time when the contract was made with 
Government, and in the case of a permanently-settled 
estate mean the time of permanent settlement. A 
partition by the Collector merely apportions the 
amount of rc\emic; there is no settlement of the 


SAIiE FOR ARREARS OF REVENUE 

— continued, 

1. lPCmUlP,AXCPS~co»tinued. 
reaenue in any sensei at the time of such partition. 
Koow.ab Srvoit r Gotti: Snnbee Peeshad Singh 

[I.E.B..24 Calc., 887 

40. Act XI of 1859, 

s. 37 p-" Pifct,” Meaning of—‘‘Pn(trc estate,” 
Meaning of Xoiicc, — When an estate sold for 
arrears of roicnuc is recorded in a separate number in 
the Collector’s rent-roll with a sep irate reicmtc as- 
sessed uimu it, and the specification in the s.ale certificate 
graiilcd under s. 28 ot Act XI of 1859 m the form 
presciibed by the Act shows that the estate sold w-as 
an entire estate, the mere fact of a portion of the 
lands of that estate being joint with those of certain 
other estates cannot stand in the way of its being an 
entire estate within the meaning of s. 37 of the Act. 
Held al'O that the significatio'i of the word “eject ” 
ius 37of Act XI of 1859 includes such partial cyect- 
incnl as would result from a decree authorizing 
rcaliKition by tbo i>laiuti(fs of rent in proportion to 
their share from the cnltivathig niiyats on the land. 
Kali Prosaiina Ouho Chomlhnri Pulgazi 
(unrcjiortcd)_ distinguished. Held also that a de- 
cree for partial ejectment and yoiut possession can be 
made in i a\ our oi a co-ow ner of property Httlodhur 
Sen v. Oooioo Pas Rog, SO IP. I{„ 126, Radha. 
Prosad Wasti a. Kstif, I. L. R., 7 Calc, 414, 
approsed of. Held' fm-thcr that the law docs not 
n quire any notice ns a necessary pielimmary to a 
suit to as Old an under-tcunre, although the tenure is 
not ipso facto molded by a sile of the estate for 
arrcais of rcienuo and is only liable to be aaoided at 
the option of the purchaser at such sale, but such 
option may be cxciciscd by the mstitntiou of a 
suit within the time allow cd by law Titu Bihee \ . 
Mohesh Chandra Bagcht, I. L. R., 9 Calc., 683, 
referred to. Kauai Kuhaei Chowdhheani r. 
Kiean Ciianpea Bor . .2 0. "W. N., 229 

60. — - — Unrecorded co- 

partner, Purchase bg —Incumbrances — Act XI of 
1S59, ss. 37, 53 — A, in November 18G3, pui chased^ 
a portion of an estate sold in execution of a decree 
against the theu proprietor. This sale was not con- 
iirmcd till the 9th Pehruary 1863. Default occurred 
in the payment of the Goiemmeut revenue m Janu- 
ary 1863, and the entire estate was put up for sale 
by the Collector, and purchased by A on the 29th 
March 1S63. Held that A, at the time of his 
second purchase, was an uniecordcd co-partuci of an 
estate within the meaning of s 53 of Act XI of 
1859, and therefore took the cntiio estate subject to 
all the incumbrances existing at the time of the 
Government sale for ai rears of revenne. Aedooe 
Bari v. Rajidass Cooedoo 

[I. L B., 4 Calc,, 607 

5L Re-purchase bg 

co-proprietor — Rights of under-tenants — Incum- 
brances'- — Act XI of 1859, s 53. — Under s. 53 
of Act XI of 1859, a co-proprietor who purchases au 
estate at a sale for an ears of Government revenue 
takes it subject to the incnmbi'ances created by the 
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» LiiCTsiti 7 B Ifc R- Api 62 • Uhilb kJb-J Ud to rTpu*f»»k»i em'T 

o ^ 1 . ^ J « wwdn«.e Art XI cf i«;£i »*. .i*m-.d fs* 

S. C SUTnnin Oirti CBOTTcniT » miM ondrr that Art b d<f.ollof p^jtortt.flh-JsM 

MoBra , 18 -WR. 138 ^ Oo»nra.rt rr».Biif ^ ll# tiiV J«»/ 

Andth • 1. w »}rtl»Tb«imrrl«urt hntte\ t>r tinta Ibf tUrrt I . lMfrr.1 H 

tbe bro,m,L.r aft»r lu rtrrbiu*' '«*,»» ~*f. lUrt I* IV pUb! ff Tk.ttbtctk tie 

aod cm,r of Airv MlXJB* » A4IUB AU 5* ■‘’l */'* ' 

no W R..138 dei<nd*«t *lin t o tsle ttf b rt* tora 
oadfT tke Art d b ortvdit-o* allb •• 23i 

B2. Act Z.I of 1858, • S4— Asa'f lh*l kU U Ic orcratd Iroei tbe S9 b Aaoe, (be dsX 


- Act XT of 1858, ■ C4-A.I 


hi Art XI I afuT lie latrft date allovrii f r lajortit of tV 


of If 3 W to I>Ti tael, net t\try inmtnbooe# •tub Jof>e kut. JItli iLat Ibrmerljate wa» of P” 
na; k« act op bot onl; load /it lOronbnRrta toe aaan lotoa^ranre ORi!>r a (4 e( the Art ChOV 
court b tontmpUtivi of an inprodii;: (flc ee to viiftv JooilfrB klrtLm ' Flirtfro 1*41 

fnod of a p-anbla poirl a er I\l>cie aorronndinc Jk, 14 CalC-, 14S 

cirnimitanm mrcral aoeb crratlon it U fee the 
forte t'tting np tLe lacant ranee to et>aliub I a 

to..#/* ebaroeur Vonoat* VoOKtit^ Jot. RurtU ACT 11 OT JS rt. 

XKHta Rooxcajii &W lb,! 

— ... 66 iJgi Jttlltf 
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I inertrar'dandolinebtbeloiaeia vof tbeaiat^gee 

* I el J for » non of rreeaot ooder Ridni Art ll *f 


' aR(lt.l3— £«« I'ftI o'd larckaant hp the B>rjte>g>e»( ihemeBBe 

Utitrttx fefo r/ aat , raeheo e dnra Mt oirratanl/ d pnr* the COrt 

«rf «/ eleneofr/.- Aeaem e»rfefluri.l IsttdeiB J«I4»TI l.astBKATl 
iti (ir aj ii7f) t k n e YsirpA5Vi I CTP4 Arrapn 
if a ibarc b an (alateander [t. Xa R., 7 Uhda 111 


li/if/ /• ■■evMkraaeci— i/al«r«n l/eic— fefa r/ aal , at 
«a fo liffa tfolUjtt omi'rf «/ alan tali- Aeaaaa. fap » ' 
Inaaftft’-Uo-tfahimAtlfiraJIWJtkn e X*l 
•rf 144 — After tbe aal* of a abarc b an eaiateander 
tbapToriivaaot Art Xt of 1S.9 a as t aea btooiH 
1o (ttablub 0 inakcnrl bate at as irventbro ee 
aoder a. M oivi the abara In the Itnla of tba 
porcbaiet Th a abara hitbg Vera beU he aerml 
ancmaWe braatni liolder*. tba nu a qnettios vaa 67 - 

whather tbota abo had poova tie irAarari were tt»% i 

enlitJed to all or to anj and what port of the e«^ f 

land eempnard b tbnr grant t and aa la thia petnl rtrasa 

tbe trott important fart waa the trtatl peatottiai no.t | 
or rmipl of tba rrrta » tbii Icbc al*o oatenal tho lo. 
lorrirardlaliinitalioQOsdrrArt XVef 1677 atb II, Ironev 
art. 144 tbe tw Jre jean' lar comaeocinj from tba *“ be 


Btaoib ACT Ml or ISCS. 

67 Aeaf AH rjTaf 

'if%a /ortUtrr r ytt »/-Laki,. 

>1 oeaaf— Ot«e rmlowft — A pertra >*11100 to 
ram UebeotCtif a 1* llragal Art Vllef lECS. 
met p»a trene pnwe Tirra t'ld ire loalowtlat 
ia braoibracer «h.ehheartkaloattt4 la as ieram- 
renevfaUisgailbinlbet'ionefthrarrtani^llatla, 
a bemB-braneeivtowd on the tennre b; roew me 


date of ponratKn ftratbrld adfcnrl; iMaKsaxM 1 wl-opetKwal/lxUl IbaUwnli 


Bzarvr Eixuiwau PxaaoaD 


rranla mienid aad nplaiee^ EcTtlaHMtiiuir 


CI.I<.R,14 C«d<t,100 I IKwn* » Cocoouiont loajai 


(1. Z>. R„ 8 Cole.. 230 : lO C. 1* IL, 41 

65 ■ and t* 10, 11, 

S8,B3 BndBeKA-B,lr,./,„r*.rr.re/.Aer* (,) Re-W P LlJi, EfTXjrm ACT 

tj ra'a'a aamtHt't ta e^eiaf raa atraUao mmiar 

at 10 It a/ Jet— K^sift af mor aatia af tiara 6a /. W F JamJ 

«7ain,( parrlaier— 111 re u a dear di tbetionbet Ftramai Art fXiS r/ JSTSJ, ti ISS iS?, f59— 
wm the ri,Ua antoired nsdrt aa CS amt St of AsrftaUanilA taata At! (Alt tf iHH), a 9-— 
4a*. Vi if. •ftSSV Vidiai ‘hi 'formrr xiT.-ou **«» ^>Arwt>Vw«v--4Vevs5Vot>e i» b faM.} 

, .1 . ^ aftaaa—Bfftal tf lark aatt ~-'fka rn,»»»iont cf 

m aaqalrea ao. t€6. IfPeacd ICScf Ibe^ t\ P, band Iwmne 
n ating at Art, IBTo, applj et,!; to tic aala rf a pntt] 1 1 mabab 

tVben therdore a booar npon wLSrb ibire riteted a 
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SAIiB FOR AEREAKS OF RFVFNVF 
— conftntied. 

6, PDRCHASBRS, EIGHTS AKD LIABILITIES 
0l'\ 

69. Purchaser of rights of Qov- 

ernitlPnt — Jjtmitniion. — An auction puichasor of- 
the lijihts of Government i" n talnkli told for arrears 
of rc%enuc is not priv.\ in cstat to the (h faulting pro- 
prietor. He dois not diii^o his title fioin him, and 
IS hound lieiihtr bj his acts nor hj his laches. The 
purchaser, niorcoier, is bound by no limitation nhich 
■would not bind or affect tlin Gnitinnunt. I he 
talnkh in this case having come into the possi 'sio i of 
Gotennn nt by resumption in 1841,— PeW tint the 
aucliou-jinrchaser cnuld haic no better title, and 
could be in no bcttir posiliou than the Government 
at the time of resumption BnzLOor. Bauman r. 
Pbanduun Dhtx , . . .8 W. E.. 222 

60. Purchaser nt sale on de- 

fault of purchaser of rights of Government 
— Qoxernn ent proilotnattoii — ^ct A/ of J''5‘J.— 
The Government haling sold its znniindari rights in 
'ccrtiim taluKlis after a prccl iinitioii tlnit the pur 
choser iionld be bmnd to abide bi the aottlcments 
entered into bj it, with the dcfin hint t ihiUidars, one 
of the tnlnlvlis, a mebnl, J C B, iiis pnubased with 
this ic 3 ‘‘r\aiion by A/, nlio then sued uithont success 
to eject Uie pioprktor of the siid tiiluKli. After 
this, M lining dcfnnltcd in the pajmint of the 
Goiernmcnt rcieimc, tlie mihal was -old ftr arrcais 
under Act XI of 1850, and puuliasid by G. Held 
that G lias in a icry different posiiion fri m M (iiho 
had purchased the /nniiiidari rights ( f the Goi em- 
inent), and was not hound h> the terms of the Goi- 
cmmciit pioclnmation, but n as, as his s ile certificate 
shoMcd, the purcliiiscr of an entire estatr sejiaratcly 
recorded on the Colb < tot's rent-roll. GnooAii SIukk- 
Boou a. Abucoe, Jan Biree . 26 'Vf. R., 88 

61- Eight to resume and assess 

lakhiraj land— Act XI of ISjf, s. M — " hen tho 
former piopiiitor had a light to bring a suit to 
resume and assess lakhlraj land, the auctt<n-par- 
chastr of his rights and interests aequired tiio same 
right under b.54. Act XI of i8d9. Dabie MuknEE 
CnownHUAiir c. PAQUESfi CflUNnKE '^haha 

[W, E., 1864, 293 

92 Period from which title of 

purchaser dates— .,4c/ J of jSdJ, i. SO.— 'Iho title 
of an anetiou-piirclmser st a sale for arrears of 
rcicnuO accrues, not from the d itc of sale, but from 
the date on nhieh the sale was confirmed, and certi- 
ficate granted under s. 20, Act I of 1845. PnEBUT 
SiNOH V. Mothoouanatu Jaii "W. R., 1884, 278 

63. Liability for Government 

revenue — to reeot rr maneu piitd for arrears 
of revenue — A< I XI of ISo'l, t.2t — 'Ihc purchaser 
of an estite sold for arrears ef rcicnue on the 2Jth 
Pons, the latest d etc eif payment of the rcicneio due 
for the three months preiioas to Pons, is not entitled 
to recoier fiom the defaulter the .iinonnt of revenue 
which he ivas suhseqnciitl) eihliged to pav for tho 
mouth of Pons EnsitB Sooadaeee Dossia v. 
KtranKOOMAU Goopio . . . 4'W.E., 76 


SALE POE ARREARS OP REVEITDE 

— conltiiued, 

5. PDRCHASEES, RIGHTS AKD LIABILITIES 
OF — continued. 

64. — Sail for money 

paid for arrears of revenue — Character of Oovern- 
ment revenue — ippnrhonmenf of rerenne— Par- 
chaser's /ta5i?i/y. — Goie iinicnt rcicneip does not 
become due from elay to day, but at ccrtteiu soecified 
times, aeeordiiig to tho contricl of the piities, or the 
custom of the dI^t^ct in ahich the 1 mils li ibk to pay 
such reicnnc arc situate. It is t ot therefori liable to 
apportionment ; an>l the ptrsoi win s the owner of a 
leiciinc-iiaying estate at a time when the payment of 
the revenue falls due is ihe i nl;v perbou liable for its 
payment, 'llic piirtluiscr of an estate winch pays 
Ooiommei.t loieiine tul es it suhjiet to ail reicnno 
and cesses, whether in an ear or accuiing. Held 
thcreff re, in a suit by a pin eh iscr fo; a certain sum 
for Gov, nimoitt rcieiiue and cesses, wliicli became 
due after the ditc of, tlioiieh due for a periol previ- 
ous to, his purchase, wliieli sum he alleged ho had 
hcen compelled to pm to s-aic his Interest in tho 
subject ot ids purebsse lliat he w is not entitled to 
recoier. Chatrapct bi'.oii r. GnivniiA CiitmuEK 
Ror . I L. E,. 6 Calc., 3S9 : 7 C, L. R,, 456 

See WozEEK BEOtni r. Puzeodnissa 

rW. R., 1864, 378 

65. — — — Pegitfered occu- 

pant— Bomhatt Surrey Act, /c/lSfio. — Gournment 
rnenne being a pirnionnt eliargc on the lanel, it 
adheres ti the land and to eicri p,.rtion of it in- 
dependently of the hinds into wIiiLh it (oss s, or tho 
suboidinate rights that ii ay li vi e been ere et< d by tho 
recap lilt out of Ins nun qua! fiid pr piicfoisiiip ; So 
that, cicn after a valid silc of the laud b.v the occu- 
pant t> a purchaser u.o luglects to get his name 
registered in his hooks the Ceillector nuy, after gning 
mliie of the Jailuie to pnj tlie r^icime to the 
registered occupi I, in uliom alone, < ceordi ig to the 
Bombay hiii'cy Act, 1 of 1SC5, iis's the right of 
conditi iial occupancy, put up the 1 md foK sale, and 
the purchisor gets vceupaucy rights fic“ from all 
claims em the par of tlie- firat puiclmser GohDo 
bUIUDHESHVAK V. iM A EDAIT SaUEE 10 Bom., 419 

68.- Beny Peg. Xl-IV 

of 17H3, ss. 5 and 7 — hnhanrement of rent . — The 
vbjcct of s 5, Bcgulation XLIV of 1793, taken 
together with s 7, was nut tlie dcstruttiou of tho 
niidci-tcnurrs upon thosil of the pirciit estate for 
arrears of Goven ment leienue It emly empowered 
the purchaser at s ch silc to aioid tile subsisting 
engagenients as to niit, and to enlianco the lent to 
tliat amount at viljicJi, sec lEing to the (Stablishid 
uses and intiS of the pcigunnali o district, it would 
Lave st' od hud theca tplled engage lueilt so aioided 
never existed Quesre— Win the r such a power was 
giicn only to the p rrh scroi to him mid his heirs, 
or uhetlier it was a pon er att iching to the zamindari 
and pia sing to su a qiniit purclusers, SutJKao- 
ItOlEE r. btJTlEo CuiJMlEK BOT 

[2-vsr. R.P. O., 14 

S. C, Svenomoteb r. SnTiEBs'CnmDEE Bor 

[10 Moore’s L A., 123 
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euftot Mrt b waattaleaefmrf tt a. St rfLert WotsU at tV ia!e lirf at/b tiCCfterttA «t 
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SALE EOB ABEEAES OE EEVEITBE 

— coniHiued. 

S. PDKCHASEKS, EIGHTS AND LIABILITIES 
OE — continved. 

entire slinrc passed by the sale. Debi Das Cnon-- 
BHimi V. Bipeo Chaka>' Ghosab 

(X L. E., 22 Calc., 641 

73. . Act XI of 1S59, 

s. 14 — An tjmali portion of an estate in arreai — 
Arrear separately deposited by co-sharers of other 
portions — Certificate of sale issued jointly to all 
the co-sharers — Share of each co-sharer in the 
purchased portion — Transfer of Property Act (II” 
of 18S2J, s. 45 — Presumption. — AThere an estate was 
(Bvidcd into se^ cral shares and one of them was left 
as the ijmail lalam and for others separate acconnta 
had been opened with the Collector, and the owners of 
the ijmali kalam ha\iiig failed to pay their share 
oflthc revenue it was put up to sale, but could not 
fetch a price sufficient to cover the sum in arrears 
and each of the co- sharers paid the entire amount of 
aircar separately, and the Collector issued a certifi- 
cate of sale jointly to them, — Held that the differ- 
ent sharcis should be entitled to equal shares in the 
purchased estate iricspective of their shares in the 
parent estate. That there being no evidence to show 
how the Collector made up the arrear from the funds 
which the parties respectively advanced, the pie- 
sumption was that the Collector took from each 
of the funds an equal share. Dent Pebshak r. 
AbbioKoer . . . 4 C. W. N., 465 

74. Purchaser at a 

revenue sale — Act XI of 1859, ss, 2^, 35, and 37 — 
‘ Xntire estate,” Meaning of—pffect of estate 
being recorded under a distinct number on the rent 
roll, with a separate revenue assessed upon if — 
Protected interest. — When an estate is rccoided 
nndor a distinct number on the touzi or rcut-roll of 
the Collector ivith a separate re\ enue assessed upon it 
and the sale certificate granted to the auction-pui- 
chaser under s. 28 of Act XI of 1859 shows that the 
estate sold w-as an entire estate, the mere fact of it 
comprising imdiiided shares in certain villages does 
not prevent its being ah entire estate. Kamal 
Kumari Choiidhrani v. Kisan Chinnier Roy, 2 C. 
TT. S., 229, referred to. Peeo'ath Hitter r. Kibak 
Chakdra PvOx . . I. L. B., 27 Calc., 290 

75. Mad. Reg. XXV 

• of 1S02, s. 12 — Madras Revenue Recovery Act II 

cf 1864, ss. 32, 41 — The purchaser at a revenue-sale 
is prtmd facie entitled to claim the faisal rate of 
rent. PaiiA>t t. Paeamasiva 

[I. Ii. E., 13 Mad., 479 

76. — — Madras Revenue 

Recovery Act (Mad. Act II of 1864 j, ss. 1, 39, 
42 — Rights of jenmi m Malabar — Grant by 
Goiemment of waste land on a coivle . — ^The 
Collector of Halahar in 1869 let defendant 2 info 
possession of certain waste land nudei a cowle, and in 
1872 granted to him a pottah forit. Thecowlcdar 
brought the land into cultivation, but subsequently 
left it uncultivated and failed to pay the assessed 
revenue ; the land was accordingly attached in 1856 
for arrears of levenue under the Madras Bevenue 


SAIjE EOB ABBEAES OE EElTBlSnJE 

— continued. 

6. PDIICHASEES, BIGHTS AM) LIABILITIES 
OP — concluded. 

Recovery Act, 1864, and sold to defendant 3. The 
plaintiff, w lio was the jenmi of the land, had no notice 
of the grant of either the cowle oi the pottah; he as- 
serted his right to jenmibhogara in a petition presented 
to the Collector at the time of the sale, but the sale 
proceeded without reference to his claim. The pre- 
sent suit was hiought to set aside the sale. Meld 
the interest ot the jenmi did not pass by the sale. 
Secretary oe State t . AsHTAYroRini 

[I. L.E., 13 mad., 89 

77. Madras Revenue 

Recovery Act fll of 1S64J, ss. 42, 44 — Sale of 
part of a holding for arrears of revenue due on 
another pai 1 . — The plaintiff sued, as the purchaser 
under a Court-sale, foi possession of ccitein land, 
which the defendaut’s vendor had purchased at 
sale held under the Madras Bos enue Recovery Act 
foi nrrcais of levenue accrued due on other land 
belonging to the judgment-debtor. Meld that, 
under the sale for ai rears of revenue, the laud bad 
passed to the defendaut’s v endor, and that the suit 
should be dismissed. Saha t. StkiyivasA 

CLL-B.lSMad., 477 

78. Madras Revenue 

Recovery Act (Mad. Act II of 1SS4J, s. 42 — 
Incumbrance — Permanent lease at a low rent . — 
One of the villages in a initta was demised by the 
mittodai to A on a permanent lease, at a i-ate helow' 
both the faisal assessment and the propoitiou of le- 
venue pajahle upon it. The lessee’s interest was 
brought to sale in execution of a decree and pur- 
chased by B, and ultimatelv was sold iu ISSl to the 
plaintiff, who now sued the tenant in possession to 
enforce an exchange of pottah and mnelialka In 
the interval, viz., m 18S3, the village was sold for 
arrears of icvenue under Madras Act II of 1861 to 
C, and the defendant claimed to hold the laud from 
C. Meld that the permanent lease was an inenm- 
hrance under the Madras Eevcuue Eecoverj Act, 
1801, s. 42, and was voidable by the purchaser at 
the lev cnue-salc, although it had not been declared 
to he invalid by the "Collector. BARASiiliiA r. 
SuRiAYARATASA . I. Ii. E ., 16 Mad., 144 

G. DEPOSIT TO STAY SALE. 

79. Tender of fUH amount of 

arrears of revenue — Madras Revenue Re- 
covery Act, s. 37 — Sale for arrears accrued since 
attachment. — When a defaulter, whose land has been 
attached and is being brought to sale for nrrcai's of 
revenue, tenders the full amouut of the arrears of 
revenue ou account of vv hich the land vv as attached, 
together with interest and charges under Revenue 
liccovery Act, 1S64, s. 37, the Collector is bound to stay 
the sale. IVIien therefore a Collector, notwithstand- 
ing such tender, proceeded to sell on the groiiud that 
arrears had accrued hetw ecu the date of attachment 
and the date of tender, — Peld that the Sale was in- 
valid.’ Secretary or State FOE India r Gouxdar 

[I. L. E., 22 Mad, 5 
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SAI;B POE AEEEAES OP EjEVEHTIE 
— continued. 

6. DEPOSIT TO STAY SALE— oonftJittetf. 

If the person nhosopnys the nrrenrs of rent seeks 
repaj ment onlj’, under the section and la«' cited, as 
against the person m possession of the talnkh whohas 
only a limited interest therein, and eonfinrshissnitto 
that ohject, the dicrce so obtained against the person 
in possession ean only be made ifiictnal against the 
propiity of that person, including such interest as he 
Liidin iho tnhikh. This ruling does nit affett the 
gencinl doctiinc that, in a suit bionght by a thiid 
person, the object of nhich is to recover, or to charge 
an estate of uhich a Hindu nidon is thepropiictriss, 
she nill, as defendant, repicsent and piotcct the 
estate, as mil in respect of her own ns of the reaer- 
sionary interest. KoQEhDEli CnrsDiiO Chose t . 
Dossee . . . ' . S'W. E., E. C., 17 

S. C. KuGEirDEn ChhivDeb Chose r. Kamiki e 
Dosseb . . , .11 Moore’s I. A , 241 

87 _ Payment by patnidor to 

save tenure from sole — MiHuke m Collec/or- 
ate in o editing p tyment as deposit.— The pajment 
of revenue into the Collcclorate by a patnidor to 
save the estate fiom sale is equivalent to payment of 
the pitni rents to the zamiiidar. The fact that the 
aamind vrlind himself paid n onoy into the t olicctorate 
which he iiituidcd as reicnuc, but uliich b\ mistiko 
was endited to a depisit account, and for which 
he loiih a recijpt showing thntthcmoney was rceiivcd 
as a deposit, and mt ns a pajnient of rcvctuie, docs 
Bot lender the pitnidar liable. JorrUDER SIonUK 
Iaqoee o. Ejshen Mo>Fr Dabee 

rw. E, 1864, Act X, 11 

88. Payment by shareholder 

— Voluntary poytnenl of orrear of rerenue — Might 
to reimhiirsemeut — Act SI of JSS'l, s. tS — A sliare- 
holder voluntfiiily coming forwaid and pajing an 
an car of reienuc due by a defnnltiiig co-'ban holder 
who has a separate account, before the share of such 
dcfaultcrhasbccn,put np fer sale under the provisions 
of s. 13. Act XI of 1859, cannot claim to be rum* 
hursed by svich defaulter, nor is the ikfaultcr under 
any legal obligation to repay the an ount advanced. 
IvISHVN' CnuRDES GHOSE V. SltTOPlN MOHUV 

hlozooiiDAtt .... 7 W. E., 366 

g 9 _ Eight of suit to recover 

amount of deposit— .4f/ XI of 1S5'J, s. 9— Suit 
to recoier amount paid asdepoiit to save nfatf from 
Ao/e. - Wlierc a party gajs into the Colli ctonvte, 
under the piovisiimsof s 9. Act XI of 1 859, arrears of 
revenue due by a defanlting pioprUtor of an estate, 
his suit to rccov cr the amount paid is not inadmissible, 
merely bic.ause there cAists no piivitv bi tween plain- 
tiff and defendant. 'WoOilAMOXEE JirRMoMA r. 

Hitts UW, E., 377 

80. Eight of suit to recover 

{tmount deposited — Moyment manelymofurari- 
dar for predeiessor — I aymentsof lerenue intxcest 
of lease — Voluntary payment. - Instalments of 
Oovernment revenue paid by a woknraridvr on 
account of his prcdiccssor, biing nrc ssary pijmcnts 
made to save the estate irorn sale, are recoverable, but 
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— continued. 

6. DEPOSIT TO STAY SALE— confinwerf. 

not under Act X of 1859. Pavmcnfs on ncconn 
cf Government rovenuo in escess'of lease are nol 
recoverable, Ehnwahee Kishobe t. .Tor Chpndei 
Gossain 2 W. E, 26; 

01. Obligation of lender of monej 

to stay sale - Xeces\i/y — A lender is not bound ti 
inquire into the exact amount ncccssiry to be borrow ec 
to save an estate fiom a sale forarreirs of Govern' 
ment rev enue. It is sufficient if he satisfy hiinscli 
of theeri tenceof a ncccssitv tojustifv him in lo king 
to the estate for repijmint KcErER Chundee 
Baekbjee c. GuDDADHeB JIhkdee 3 W. E.. 122 

92. Eight to contribution 

where part owner pays revenue' due on 
whole estate to save his own interests — 
JUadras Merenue IlPLorery Act, s. 35 —Contract 
Act, ss.b't, 70 . — In 18S1, while the pottah of ccitain 
land held on raiyatwuri tenure stood in the name 
of defendant No l.the real owner being defendant 
No 2, the revenue fill info linear. Subsequently 
pi untiff and defendant '>0 3 each bought a portion 
of the lank and defendant No 3 sold his poition 
to dtfmdunt No 4. After this, the land in ])liuntiff's 
possession was attached foi thesaidaircarsofrovcnuo 
and plaintiff paid the whole am nut to pi event a 
sale. I'laintiff sued to recover from defendants 1 
to 4 a poitioii of the arreais paid bj him.' He also 
piiijcd that the land in the possession of defendant 
No. 4 might, be held liable. The claim was decreed, 
but on appeal by defendants 3 and 4 the suit was 
dismissed as against them. Plaintiff appealed, 
making difviideut No. 4 alone respondent, held 
that pi lintiff vv.vs entitled lo a decree for ro itribiition 
against defeudant No 4 and to a charge on the land in 
his possession. SssnAaiEi i . Pioiiu 

. [I. L. E., UMad., 452 

83. Payment of arrears of 

village revenue by the assignee of a mort- 
gages ofpoition of the village property in 
order to stay the Bale— Madras Merenue Me- 
covery Act (Mad. Act II of ISOiJ.s. 30— Defaulter 
— Itegis'eted and real owners — Ihe plaintiff was 
assignee of a mortgagee of SSith pangiis iu a v illage 
consisting of Ol^th pangus. Having sued the exteu- 
tants of the moitgagc and obtained a decree in IS'S, he, 
in 188? and 1888, paid certain arrears of rcvcnuediic, 
from the village, in order to prevent its sale. In 1888 
the plaintiff’s .'tC'Jth pmgus were sold in execution 
of the decree of 1885 to the 85ih defendant, subject 
to a charge fur tlic amount of the rcvinue arriurs 
paid bj the plniiitiff. In 1890 tiie plaintiff insti- 
tutid the prcsci tsiiit to rccov ir from the entire village 
and from the defendants Nos. 1 to 84 l cret n vlly 
the amourt of these aiTcars. held that the 85tli 
defendant, as aho the SSith shares purchased bj him, 
were liable firthe de'ut con jointly vvitb the remaining 
shires and the other defendants, the plaintiff having 
In pav ment of the arrears acquired a charge up'-n the 
land under s. 35 ot the E< vciiuc Eeiovny Act; that 
not inly re^bUred propriitors, bnt real omirra .and 
their holdings, may he treated as defaulters within the 
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—eonlmyeii — fon/tnwrf 

( DEPOSIT TO STA^ SALE— ««/■*<? 7 SALE rROCEFDS— 

minrin-of* '!o of tb&6 Art SftJM.r.T Fi«<« applied tOMth property »i R WM m^HCMioti of at 

IT Tt 11 M Id 457 folio rrd ^BixiTiai Tha* that time , and that u it bad hem wld to realize tns 
Tiiicniar I iHiAtiAS I LR.17Mad..247 demsndaotOoeCTninont the decree did not apply w 
1 tl e TiUigM Tbi* decliioQ was reTtraeo on appeal, 
I the Judieia! Committee boldingi hrrt that the amt 

wee property inititoteJ for recorery of the aalp-j ro- 


od Right to surplus proceeds ««1* to pomeinon of OoTernment, as tho decree 

-EttfU «')«! t neWcaye-tlhen mortgage! , opined b, Cagainit R operated at a ^eeraimcf 
leuVaresol/forarrearao/ OorerrimratreTriine oot ^eatate^ <. mVing it awrti W A a hand^wbieh 
acmed through defaolt of the mortgarec any pro- ' Chad aiightto folloa , aeeon^y.that ai theCovcni- 
cerfi abich mov an« from the .ale lu eire.a of the ”«*t had notice of C-i e<|n.tatle ch^ npo. the 
arroiTi belong to the mortgagee an 1 he has a right *nd i^prM^ that (act at the 


. T, . e «ae ditcciedoftheamou it received by tne couitwr 

85 from the aale of the ritage! with Intwwt ao far aa 

BurplM pvooeeda- i.ee.? ly 0/ p.reWr fe the amonnt received would eaten 1 to the payment of 
C>. roortg»se«leU Semh?,-hShere property l. 
air 5' Ooremment for general debla and not for 

, 8K-A aha^ of a me] M amar. of Gor^ment »„ear. of reeenoe, they sell only the jnterc.t otth* 
revenue heii!cdac.nre.p«to(thewholemebal-aa j ’ Jaraateo the vendor a title 

.old IQ cxeeuU n of a dei ee The erUtence of the nocoLa* , <Vti 

arreareaavrotfiedattbetmeofsde Theiitlecf T A STl 

theiurehn to tl c ehar. leeUil fromtbe.lfeof the [b MOore 8 x. ^v , - 

lale Vit H of IS ' ■ 916 being in force at (bat 

'ate rheColWloratUcledaodtealitedtheainoont g ^miVO A^IDS SALT 

of tie armrf out of thciurpln.ule proceeds Jl<ld 

that inaaieueh aaattho date of the resUiattonof (ho rgV IsSKOPlitirr 

atrearacutof tha tnrplui aale-proeecJ. the purehaatr _ _ . . v..., .« 

wai the peopnetor of the abate and it and he were S7 IrrsgVlsrlty In conduct Of 

teipoti.ibleundcTal4CofAetXlXtFfl873 (h « P sal«-^ef XI of 1857 it 8S, S6, S7SS—l»ii 
Land RcvcnsaAct) forth* arrears the payment of e'aafiol loyary— Rena ef peJit.oa— f emedv ig 
tha arrcaia out of the anrptiit aale-pneeeda must bo a«i( —The object of the Srrenoe Sale Law fXI of 
regarded ai a payment made ta lariiam by tho ItSd) i« to gvro a title to thopivrthaan which thall 
yudgment-debtor for the purchaser and the judg oot be open to challenge by anybodr t an I the only 


ment-debtor waa entitled to be rumbnea^ by the ground ou 
puictn»eT P,Aia Chawd r Pates «jsQn *a (a. 2o) t 

It L, R, 8 AU , 112 >n which 

98 Suit for sale-pTOCeeds by • I^' 

mortgagee— Ciau».«» te gin »ohtt cT cAar^e oa »lteen da; 
<i?af» told — -f purchased certain villazet u the * ”*• ®* 
iiawe of his ion y? A being indebted to C eu 5®** 


ented a mdrtgagr.bond and depos ted tho t Ue deads P**®* 

of those villages with C as leennty for the debt C oieomatanees the ' 
aftiTBuTdiSuedJ for recovery of Uie crtgage-debt, ■*‘5* ***0 sale 


ground CO which a rereune aide ran be act aticia 
It (a 2o) that of IrregultTity in conducting the cvle 
ID which ease the CoinmitsiDner ran let it aaide 
on • petitnu of appeal prcaented to him within 
6{teen daya of the sale The petition may diKloac 
a eaao of hardship or Inyaitice where Irregularity 
does not exist, av, for instance that the sale hu 
Uhen place where no arrearia due, and under inch 
oronniftaQces the Gormiaient, nnder s 26 may art 
asida the sale If the Commissioner will sot 


and nltimstdy obtuned a deoue m iDferfcR. the party aggnered may, w-ithiu one year 

Pending ihsinit rt diedandwasiucceedcdbyR.hia tha aale becoming concluuva Is- 27), bring an 
hcWutsmrtvibomthesuitwtircvivei Rboeamea wotwom the Civil Court uajer a. 33 and the Court 
drf aul>r to Gov crument when the Government I “*7 ®'' P^oof of Irregnlanty and 

lutbonliesamedtheTUlages andtookrtepiforbnng * wjnry caused thereby If no irre 

mg them to sale to satisfy the roverument demanda, I e»l««ly prodndng substantial injury la proved the 
C informed tha Ooveraraent officer of hie Gird Court cannot entertain an action 1 1 act 

J?V. ^'‘0 •*'* etajed, but the w**^ • aale for arrears and the only course open to 

Lullvrtor sold tho vilUres is the property of J) anp. “ lojured party is by a suit for damageaui provided 
jueaonietliatoticeoIlheeiniUblacbargeof Capon f« lu a. S3 VSotiisn CaiWDiB COATTEnjaE r 
toeviiiages. C tbeninad A, t le CpUeclor, audtho Collector oT Si-pEKOirinrAHS Woomesh ChTW- 
»ua,oa pn«ti»Mrs, elaimmg to be/eoblled to tha tHATTESJiE r IsnABCTOOiilH 

l". S' » .4 '“■i- •< 0» [S -W. It.. 430 

The ‘•aider Dewan^ Court inn, ®®‘' O“l»sion to give notice of 

iSsrjxris'HS'-TT 

t" effectnf ludoaty fcrarrwirsunder Act XI of 1859, after lulling the 
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— continued. 

8. SETTING ASIDE SALE— coiiiintierf. 
propilctor into a false secnrity by failure to give 
liim a notice which the law prescribes .as a condition 
precedent of a sale, is of itself a very material injury 
irrespective of the amount of purchase-money realized, 
and one amply sufficient to warrant a Court in 
annulling the sale under s. 33. MoHABEEn Ter- 
SHAD Singh v. CoiitEcxob oe Tirhoot 

[15 'W. R., 137 

99. Omission to serve notice 

on minor defaulter — 2Iadra.i Jietenne Becorert/ 
Act (II of 18G4J, SI. 25, 27 — Mad. Beg. V 
of ISOi, s. 20, — A mitta consisting of an tinsur- 
veyed village, of which the plaintiffs (minors) were 
the registered proprietors of an undivided moiety, 
w.as brought to sale for arrears of last .and was 
purchased for the plaintiffs by their guardian, dirly 
appointed under Reg. V of 1 f 01, s. 20. The s.alc was 
subscguently cancelledj and further arrears havin" 
accrued, the mitta was attached again. Before the 
second attachment took place, the guardian died, and 
no one having been appointed to succeed him, though 
an application was made to the Court for that 
purpose, a wTitten demand under Revenue Recovery 
Act, S..25, was tendered to the plaintiff's mother and 
affixed to the wall of the house on 17th January, and 
notice under s. 17 was served on 17th Febmary. 
The siile took place in September, and defendant 
No. became the purchaser. It was admitted that a 
division of the village was impracticable. In a suit 
by the plaintiffs by their mother and next friend 
to set aside the sale, — Held, since service of a 
demand upon the defaulter is an essential preliminary 
to sale, the sale was invalid so far ns the share 
of the plaintiffs was concerned, and the sale as 
a whole was vitiated by the irregularity. JIekapke- 
WA c. Goehector oe Sabeh 

pr. L. K., 12 Mad., 445 

100. Irregularity in issue of 

notice — Ground for setting aside sale — Damage 
to defaulter. — A sale under Act XI of 1859 may not 
be set aside on the ground of irregnlarity in the 
issue of notices, unless such irregularity is shown 
to have caused loss or damage to the defaulter. 
LuiiEErA Kooee u. Coliector or Tirhoot 

[19 W, B, 283 

101. Notification of sale. Neces- 

sary contents of— XI of 1S59, s. 33.— It is 
unnecessary to specify in the notification of B.ale the 
names of the monzahs included in the property 
sought to bo sold. All that is necessary is fo specify 

' the estates or shares of estates, and the number they 
bear in the Collector’s office. AirisoKissA Khatoon 
r; SrcRETABX or State eos India 

[I. I.. E., 10 Calc., 68 

S. C. AMUtrNNESSA Khatoon r. Browne 

[13 C.L.B., 131 

Zerkaiee Kooee r. Lalia Dooboa Peeshad 

[16 W. E., 149 

102. -Sale Notification — Act XI 

of 1S59, s. G — Description — “Besidue” of an 


SALE FOR ARBEAES OF REVENUE 

'—continued. 

8. SETTING ASIDE SALE — continued, 
estate , — In a notification of(»sale nndfir Act. XI of 
18S9 the shai’e of an estate inlended to be put np for 
sale must be so described that there can 'be no mistake 
abcmt it. Merely advertising that the " residue ” of 
an estate is to be sold without gi\ ing further parti- 
cnlars and stating what that residue is, cannot be 
considered to be a sufficient description.- Annada 
Char AN Mekhoti v. Kishobi Mohon Rax 

[2 C. vr. N., 479 

_l03. Notification of sale, Omis- 

SlOn in — Bevenue-paging estate — Sale of share 
of an estate — Becorded proprietors — Omission of 
nantes of proprietors — Irregularitg — Act XI of 
1SS9, ,ss. 6, 3-1. — When a uotifiaation of sale of a 
share in a revenue-paying estate is issued under s.6. 
Act XI of 1859, the circumstance that such notifica- 
tion does not contain the names of all the recorded 
proprietors of the share, but only the name of one of 
theni, does not amount to an irregularity within the 
meaning of s, 33, Act XI of 1859. Secretary or 
State tor India c. RASHBEHAnr Mookeejee 

[L L. E., 9 Calc., 591 ; 12 C. L. R., 27 

3.04. — ; Irregularity in publishing 

notification of sale — Suit to set aside sale — Act 
XI of 1SS9, ss. 6, 20, 3S~Beng. Act ril of IbGS, 
s. S — Certificate of title. — A notification by the 
Collector unde: s. 6 of Act XI of 1859, fixing the 31st 
May 1879 ns the date for holding the sale, was affixed 
in the places mentioned in the section on the 2nd 
May 1879. Subsequently, the Slst May being as- 
certained to be a holiday, and the 1st J nno being a 
Sunday, the Collector, purporting to act under s. 20 
of the Act, issued a notification on the 2Gth May, 
postponing the sale till the 2nd .Tune. On that 
day the sale was held, and the Commissioner having 
upheld it on appeal, a certifiaatc of title was given to 
the purchasers. Held.in a suit to set aside the sale, 
that, inasmuch os the notification under s. C of the 
Act had not been affixed thirty days before the day 
fixed by it for holding the same, the requirements of 
that section had not been fulfilled, and the irregular- 
ity was not cured by the notification of the 2Gth 
may. Held further that the Court was not bound, 
nnfier s. 8 of Bengal Act VII of ISGS, to presume 
conclusively that the provisions of s. G of Act XI of 
lSf)9, as regards the fixing of the date of s ile, had 
been complied with. Under s. 8 of Bengal Act VIl of 
ISfjS, the effect of a certificate of title having been 
given to the purchaser is merely that the Court is 
botmd to presume conclusively the due service and 
posting of notices. Bah Mokoond Lahl v. Jirjo- 
»hh.n- E oY . . . I. L. R., 9 Calc., 271 

C. Bin; Mokend Lao v. Trijcodhun Roy 

[IIC.IaR, 466 

l05. Material irregt” 

lanitg — Suisfantial tnjurg — Jet X/ of 1859, ss. 6, 
7,:?0, 23, 33- Cerlifieate—Beng. Act .'VlI of ISGS, 

*• S.—Per Garth, C.J., Mittee, PnissEr, and 
Pkjot, li . — A non-compliance with the provisions 
of s. C, Act XI of 3859, is not a mere irregularity, 
nnff 13 not one of those errors in procedure which are 
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SAI» mb ABEEABS OB BB^SOB 

"'r'sKmBO aside SAEE.-„.f.'»..A 

rl tlio 'ale unless such substantia 
Court cannot cancel tl o .. as 

injury ‘'fHl J" LovWeil.” recur in 

otlicruise is liereini i 1 wliicli the Col- 
ei. (1) of S.3S, roU'l Zg., under cl. t3) 

lector is cmiinrem o n ^ ^ relation to the 

or tho - 59 Direct ciuUnce is nnt 

remedy pro' id.d Jj? ® ^ „.,ey of price rc.ihzed with 

ncccsiarjloiomcctinadcim cj been 

a luatciUl -realise and iC.et between 

proied: rrsuol. inference is 

ie t«o liny be , irrcsnl'rrity shoun 

reasonable ? , lay the notice of sile m the 
.^asan ' tb. re w.is no evidence to show 

' Collec or s olhee. J ]i,„d^neeof bujersat a place 
that this lift' ctf’ t'lC actually t ok 

many miles distant. susceptible of 

pi ice, the t\,at it was not shown 

other "''.‘’’/fferred to had caused aubstau- 

that the ^^as therefore no pround fo. 

tialloss, and tint the^ ^ N^ido r. 

getting the sale aside. isoav 

CElDAMBkTBAM CuBTlIAU^ ^ Jlad., 440 

- Act i'l of 185% 

jAtt'.cno,cni 

dtJV * ’ ’ « — ' -ofofofor arrcj 

r».L Art ertf. flKldC 


SALE FOB AEBEABS OF KEVEITUE 

—conttnued* ^ 

8. SErXIKG ASIDE SALE ^conftnttff^?. ^ 
nA . - — -^Irregularity in refusing 

for non-attendance, tendered y 

„„ 4.„ o.u..urp,-;^^:x sr,f,.rbr*s 

Benq Reg. of Goicrnineiit demands 

Colhetor the realization pioccduro laid 
rcalirihle as “tr^a pgi^g is to bo followed, 

down in Bengal A imposed for pon- 

Tliercfore. wberc a fine bid been 

atteiHUnccof l"°>’"" ° tibon under uigul.tion XIX 
for the purpose ol \P^XTbe» o.der° d to be piid 
of 1814. and “..id but tendered 

“’’7 tliat tlio Collector ought not to 

subsrquciitli , nei def.iultirs. He was 

lavve sold the tm,d7rcd. MOEAN EaU 

bound 10 reciive ihe amount ten dercu. 

jnA c. SuiB 230: 17 W. E., 21 


113 

5— ^7— ^ A/inchment 

dfjv P^^^ ^ 1 rtP nn rfltatefor arrears of 

ft fuitto set asulc tlic sale of plaintiff 

rcYCiinc* one of ti»c -attnciimeut by 

was that the "tat^, « h'eh . f the sale, 

an order of the Civil Court at tuc um 

7a3 sold ''•‘«'°«^f7ft'"xrof 1S59. The date 

prrseribed by s 6, Ac - for which the 

ied for ^ Tth dune I80d.. The date 

estate was sold was the j, following. Held 

of otiachmciit was _nd A j, “ . ^ for cases m 

?bat s. 5 of Act Xt of at least fifteen 

which tlic ‘Attachment has been m^^^ ,3 

days before the lost date of p. secti-n 

loiicht to bring the os ate present 

woSd not tlurefore apply t° ® the last day of 
in whidi the attiehment ''“s ^te tr, 

BAEEA Keibto 22 Calc., 738 

^ Bomlatr 

s.iir| 73 ?£iv 

' iorfeUvre before s ■ ig not invalid, 

icfanlt of ye.i^ sale there has been no declara- 
altbondi pr'?’’ t® tne so ^ ^ Tbo dcclarati m 

tion of forfeitnre of a sale 

is not so essential y . Illegal and inv abd. The 

that without itrt® t„ben place is grimd f^oie 
fact that ■; ted beef declared 

evidence that lortciiur j. 21 Bom., 381 

Gaktati c. Gakqaeae . 


» — 

—Irregularity iu notaccept- 

io htf/hesl htd c . +ivc CoUtctoP is bouiui,to sell 

‘l°TT«fb[rder c:-cn tiimiarcas in this case) 
Halt bidd r be^tto husband of the person in arrear. 
S'otSV OOEOT Taea Ceowpheme 


(6) OXBEE Gbotobs. 

.Fraud-^c< XI of 1859, rt. % 
.. ...J. — In l suit to 


via Fraud-^C« Ai oj a,. 

7/;S r Groaad /o; ;7-f3''„r'a:ior;mlnt avenue 

sri“ 0 “r Ss-. 

grounds for the Collector’s treasury on the 

had been paid into ‘ ^ntrd for them, and 

previous ^„gtoin Uich bad prevailed in 

that, accor - (liqtricfc on piiymcnt of arrears 

the Collectomte f 'f^Valw ay s been exem pted 

being so made tbe^pmpertyb^^^^^^^ der ss. 6 

from ^‘'te . (-- 1P59 were not served according 

td (3) ufat tl.c Phaser at the sale had 

'£ZlT\Si,‘'r'“T^TyT^"^’Si 

Spa^^f of the 0'^ 

an order under s. 18 not also that 

exempting P™P®Tty ^^^er s. 7 of Act XI of 
the object of tbe notifi^ti raivats not to pay 

1859 being to give , *“non-sorvice of such 

rent to defaulting zomi for invalidating 

notification ^nld not and that, inasiiinch 

the title of the auetio P of notice under s. C 

“I f't v-T"®f'l85?vvnB not taken in the grounds ot 
of Act XI i uresented to tho Commia- 

an appeal , r.m^ in a regular suit as a 

sioner, it could not ho ur c ^ale. Xeld further 

ground for setting grsons at a sale for arrears 
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a at.'F. FOE ABEEAIIS OP EEVENITE 

%ueii 

p «FTrI^G AS’DL '\IB— 

Bat ifoieand Lat Jirjirflc" Res 1 i 
S flCflfr ?"I liC £ J «C Ooi!cn»CBt'» 
BBl OifCWBiSBTi r '•nEBIJr'TT!** DiSt 

[13 0.1*11., 1 

217 ~ Act X «/ sfri 

4^J*nid rt n u/ CinJ CeMrt—Frati 
tc,aJ»eUii} « 4 rl {c) ef Art \ oFl‘76 

«lofp*i from the inneJietujn of the C» 1 Coort 
eln Ji< to Mt III de on teeonnt of irrrfnUT t; mu- 
Ute or »ny othtr pronnd eifepl fT»nd tsfei for 
irreors of l»nd rirmnc QMre— tVhether the ei 
ccption of frond to Oe » ore enurtment i eonfinMl 
to {rand on the port of efheen eondtirtin iitl > fo* 
irrroro of land eer n PaZEBJSJJia titn^rr 
t 1. 1* B.. S Bona. 73 

118 — -def T/«/fP49 

, 33 _c t3 of Art \I of IS 7 ihonll ool he 
rradamranns, tlat nsder ropo* thle <• rmiDitanri-i I 
ran a n t '« hroo ht to irt «> !r a itl on the | 
pound of fro 1 AVISVnxMSik KKATOOn r htctt I 
TiKT OT 'TAT* TOB IttIA tx COTTeTl 

[LL R, 10 Cate 63 


119 - /‘enij 

^ fSSS— SaG ei/eofirt* eend«e/<d —In » Int* 
hv « mort^tine for i«fsraiion of the Buirtcnped pro. 
ptTtT irli«h had bem aelJ asder IJrtpnl Art 7 li of 
I 86 S where platntiS aUmed tliat the role waibronsht 
abont by irosdnlert w ibboldios of tbe rosta> and 
that tbe sortfMor bad purcbaied It benaffii — Ifrfd 
that where a isle hai been held nnder the proriaooi 
ft Brrpl Art VII of 19 C 8 bot improperly wul 

irTejrtiUrlj it ran rolr be qneit lOPcd by a lort brooEbt 
within proper time and a^ainit proper pirtiea. Ka» 
IrxrMDatlMr rFAnrxBmi 83 77 R., 82 

120 Bidderr Thera 
oiioa ef — In a in t by nuie of the eo-iharera In • 
nonzab apainit the othcri to let nude a rale for 
arresri of rexeroe the finding of the Court of firol 
losTaoee eitahlubed that a errta n eo iharer to • 
moniah bad intent onally wilbheld tbi payment of • 
imall arrear of Gorermnent rerrnne and bad 
thereby rawed tbe prorerlx to he eold onler 
Act \1 of 1839 parcbiin; it hmielf at a mtall 
mm in the name of cerUin other periona and bad 
alw d sriaded eertain totendiog bidden from bidduu* 
at rich aale EtH that tbe Txidenee did not 
warrant mch a find np hnt that minminp tbrao 
facta to laxe been ritatl .Led, tbe nght of the 
r<-..»hareT to bny np the eitate at the rerennc-rala 
wai not twied npon any nght of Intemt conmon 

tolilma(?Uandbiieonhaieri. an4tbat to tbe abieare 

of m inprewntitmn ot eoncei ment the fart that be 
bad Intent onaHy dcfanlted la tonnd did tuA 
frondi nor dJl tj,. that be bad 

Wool,. 

Cl.«fee t:„ X Bar Aoe.rf,, Moteemi,, 


HAT.T! POE AEREAES OF EEVENUE 
■~^e»h tui 

8 SETTIbO ASIDE SALE— cMftaertf 
X L S. S CaU^ SOO diitmpilibed DoofioA 
bison e «H *0 PlBtHAl) “ITOB 

[I.I*E..ieCalQ^l&4 
121, I , Rite te>4iatt 

tfWorlarta/— d/f-tejmeaf ef froperh teld •«< 
•erriKifj- mUra rrft—Afl iCl of AM'* 
at 6 t1 —Tbe ngbt to art adds a aale for arrean of 
Oorrrnnent rerenne nn Irr Act XI of 183.7 h not 
nnfittrd to prrpnxtori alone bnt ettendi to all 
petaon* tnehaa mortpagera bariSir an Intereit to the 

propertyaitrecdcnt tout rale TfafioaT Srermett 

Lai fike% S lleerikl i dT 7 , nlled ctu TbToU 
no b ng to 1 . fi of Art \1 of 1839 which todicatn 
that property lold for arreen of Coreninieot rrxense 
ahotid be an Irr a taeLmeni at tbe tine ef aale A 
rale 10 eontrarnitiOQ of la S and 17 of Art XI of 
1 SS 4 la m/lra tirft and tberefore roid Tbe pnnriple 
Utd down by tbe Fnlt Deneb to tbe eaie of Lala 
Ualaint Let v StertUrp ef Sfelt for l%dta «a 
Oc«eei< I I 11 rale AX, appl/«f Oo«cr!> 
Lit Pot e BifAOMi Rot 

[1 1- E., 17 Calc.. SOS 

182. Aet XJ ef)S59 

f'Oeayitf Trrraai Aefa ZorJ ti 3 8 an-i 38-^ 
Xeeiat r*etu Ae! (Bret Att JJXefim), t S 
— I aeelboritrd tell by Celterter—Jeritd eUe% ef 
Cteit Cnmrt —Art XI of J“t9 tbe Dennl Derrrne 
Sale law. protid ng for 0 e rale of nUtr* to arrear 
of payment ef rtemee dere nrt ranCMO. an I by 
plain impl eatioD forbida tbe eete of any Cftate whirn 
u net at tbe tine ia arrrar ot areb payment Tbe 
wb(4« elanit! in 10 far u they relate to lalei or to 
Um r rballrt)T^ aa well ai tbe pnriiioni ef Bengal 
Art Ml of 1868 are framed npem tbe expreai footing 
tbat they ore to be appi (able to tbe rale ot eitatei 
wbieb are to arrrar of dnty A CbBerter bid tof ) aa 
citite {rorp^in; (o act onder Art Xt o lb39 fora 
loppea^ arrear of reienne. There waa bowgrer, 
oiuy on erronrona dr'it in tbe Col Jorale bcoba 
ogainit tbe ertale in rzeni of tbe rerenne artaallx 
aaaeiaed opon it. ebargeable againit and 
doe from it JItId that tbe aile wat witbont 
autbonty tbit tbe Clxil Coort bad ]nruil etion 
to deeUie tbe into xmd and that tbe Ptoxuioni 
of e. 83 of Act XI of 18..9 relating to an 
appeal to the Coaiiaiiiioner ef Berenoe, did net 
«selad«i>at;snedlrtiaru Tlieenartment in a 8 bad 
n» application to each a ewg Thii wu not a 
^ntion about a tranifer frroi the ocetrant of one 
rexenne-poying eatate to that of another nor waa It a 
elmniforreniianoneralalMnert whieh bndnotbwn 
dnlj allowed by tbe Coiernaent s 8 bus »o 
applieation weept there be (1) defanlt to paynieot 
of tbe rerenoB. and (2) pourasion by tbe Collector of 
mmieyof the defaulter not Indupntably placed to bu 
credit Bnt here there waa no default. All nxmeyi 
rjud by the eppclUnti were cred ted, and tbeir 
oUeped deZealt Wa* bared npon onmeoua debit 
entries tn wh eh they were not wrliei Bxinsirrx 
D« r snrriox 1. 1. R.. 25 Ceil<. 833 

I* B.. 251. A- 151 
2 C -W ^613 
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SAIiB I-dE AEEBAES OF EEVETTUE 
— confiittied, 

8. SETTIKG ASIDE SALE— con<>B«erf. 

123 . Sale where no arrears due 

— Sana fide purchase.— Ihe sale of an estate for 
arrears of revenne where no such arrears exist is null 
and void, even though it is regularly conducted and 
the purchase is made hontS fide. SEEEinnrr LjLin 
Ghose c. Shaha SoOKntmEE Dassee 

[12 W. R., 276 

Kau: Qobikd Hot c. KnBHUiTrrDozA 

[15 W. B., 141 

See Baijkath Sahtt c. Laiba Sitab Peasad 
[2 B. I.. E., F. B., 1 : 10 W. B.. F. B., 66 
and Habkhoo Sisgh r. Busbidhub Singh 

[L L. B., 25 Calc., 878 

124 . Act XI of 

1839 . — Where there has been a sale under Act XI of 
1.S59, for arrears of rsreaac, hat it is foaud that no 
revenue is actually duo to Government, the sale 
must be set aside as not coming within the provisions 
of the Act. hlANGiNA Khatitn V. CoiLECTOB or 
Jessoee . 3 B. I,. B., Ap., 144 ; 12 "W. E,, 311 

125. — ■ ■, ■■ — — Suit to set aside 

sale— Sanction of Commif jioner. — A suit to set aside 
a sale for arrears of revenue on the ground that no 
arrears were due may be brought without previous 
sanction of the Commissioner. Thakooe Chhen 
B ox r. COEtECTOE OP 24'PEEGUNNAH3 

[13 W. E., 838 

123. Act XI of 

1839, s. 5 — Act XI of lS3S—Suit to set aside sale 
— Costs of partition — Sanction of Board-of Becenue 
—Beng. Beg. XIX of 1S14. — On 12th June 1867 
some of the proprietors of an estate applied to the 
Collector for a partition under Regulation XIX of 
1814. On the same day the Collector issued a notice 
to all the shareholders, including the plaintiffs in this 
suit, calling upon them to come in within one mouth 
and show such cause and offer such objections, etc,, 
as they should think fit. It did not appear that the 
plaintiffs did come in or did anything upon this. 
Similar applications were made by other sbare- 
holdors. OntbelOtb August 1837 the Collector drew 
out a tabular statement purporting to be in pur- 
suance of s. 4, Regulation XIX of 1814. In it 
was a column giving the shares into which the ex- 
penses of the partition were to be divided. On the 
same day a notice was issued to the proprietors, 
ordering in them to pay their respective quotas of the 
expenses accordingly. It vms said by the defendants 
that the apportionment was confirmed by the Com- 
missioner on the 20th January 1808. On the 6th 
March 1868 it was ordered by the Collector that a 
proclamation should be issued in accordance with 
paragraph 4 of s. 5 of Act XI of 1859, directing the 
plaintiffs, as defaulters in two sums of B252-3 2 
and K9-0-6, to pay the Government revenue. ' On the 
28lh March such proclamation was issued accord- 
ingly. Subsequently one of the plaintiffs came in, and 
offered to pay ail that was then due and outstanding. 
’His application was rejected, and on the same day, 
•the 8lh April, the sale proceeded, and the whole inter- 
est of the plaintiffs was sold for RIG, 900. The plain- 
- VOL. T 


SAM FOE AEEEAES OF EEVENITE 

— Continued. 

8. SETTIKG ASIDE SALE — continued. 
tiffs appealed to the Commissioner, hut their appeal 
was dismissed. The plaintiffs therefore brought a 
suit against the purchasers and the Collector for the 
recovery of the property and for cancelmcnt of the 
sale. Held that the sale was void. .There was no 
orrear of Government revenue justifying a sale under 
Acts XI of 1838 and XI of 1859, s. 6. There 
conld be no arrear until demand after sanction by the 
Board of Revenue and by the Lieutenant-Governor of 
the estimate of expenses prepared by the Collector 
and fixed by the Commissioner. The Board must 
give its sanction in each case, and the defendants 
failed to show that it bad done so. But even if the 
Commissioner had power finally to determine the 
amount and date of payment, it was not shown that 
he had done so, or, supposing that he had, that any 
fresh demand had been made npon the parties JiaWts. 
Hab Gopae Das c. Rah Goiah Sahi 

[S B. L. B., 135 ; 13 W. E., 881 

127, TTnauthorized sale by Col- 

lector — TfanC of sanction — Sabsejuent eonfirrna- 
tion-.-Accounts~ Costs. — The sale bya Collector of a 
whole talnkh in one lot for arrears of revenue, with- 
ont specific authority previously conferred by the 
Board of Revenue, was held to be an act unauthorized 
by the general rules and principles of the regulations, 
and tjot rendered valid by the subsequent authorized 
confirmation of it by tbe Board, and by the appro- 
priation of the surplus proceeds of the money by the de» 
faulting proprietor. The proprietor’s acquiescence 
in a sale made, ns ho believed, by the authority of the 
Board of Revenue did not give legal efficacy to a 
sale altogether void for the -want of such authority, 
or bar his claim to annul the sale on that ground. 
The Courts below, without entering into any in- 
vestigation of the profits made by the purchaser 
during his occupation of the estate, assumed that he 
had reimbursed himself the amount of the purchase- 
money and interest out of the profits of the estate. 
The Privy Council, however, saw no ground for such 
an assumption, and directed that an acco'int should 
he taken of the principal and interest due to the 
purchaser in respect of the purchase money paid by 
him, and also of the net profits made by him, otit 
of the estate during his occupation; and that on 
payment to him of whatever may appear due to him 
on taking such account, possession of the talnkh 
should be delivered to the proprietor. The Privy 
Council further, acquitting the purchaser of all 
blame in the transactiou, reversed so much of the 
decrees of the Courts below as condemned him in 
costs, and ordered each party to bear bis own costs' 
in all the Courts. Mitieejeet Singh r. Heibs at 
THE Widow of JxrswxrNT Singh 

[6 XV, E., P. a, 16^: 3 AToore’s I. A., 42 

128. Sal^^ for arrears of revenue 

of mitta held rby tenants-in-eommon 
during minority 6f some of the owners.-^ 
Mad. Beg. X of ihsi, ss. 1, 2, 3— Mad. Beg. 

oj 1804, s. 141 (4J, s. 20. — A mitta held by 
tcnaijts-in-common/was sold- for arrears of revenue 
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BALE rOR ARREARS OP REVENOTJ 

8 BETTINO A'JIDF SALE— 

»t » time when the tnrrrrt of » owMPty thcfcot »«* 
niioi'r*. Id » eDit broiifht hj lh» mother et thm 
minor* OT’ their hehiU »!:»in»t the CoBertor to»et »»iAe 
ehfMlf of 

1831 *.2 ihv 'nlelj Je'iirred the CoUeetar from leU. 
w the eitite of the tnjnort dnnns Iheir mmonly 
indietiiiJcthriile *o f»T»i their intereits ’em eon 
ffTDPj TTef'f on »ppf»l th*l the n innr* rot Wtnf j 

wie proprietor, their filole w»« not one of *ehieU the ' 

Conn of Word, eonld iMOUie the m.so.mcnt ooJ 
therefore *. 2 of ResnUtion X of 1831 did net oSirt 
fhe»»Jc Esisnje* e ilMAJnihrsii Cotitcio* i 
OTBlUMe MfSAKMhCM* 

tX li B.. 10 Kfld,44 
120 _ PaTtnctit of arresr of rev 

enue throogh post ofQce— wfef \l IHS\ J 

, J Pitymnt foltitl ««*«»» orrf'e —tVher* I 

the revenne of »o ivUte va» leht thnra*h tie po.t 
olBec hj * more order in eoffl hrit time, hot U did 
not ©viiiff to the nej-hpettreff Ihejiwt ©fftee rf*fh 
the Collretor in dne time «nd the e.ttte *»» nid 
for irTrom of terenne — fffi f th»t the .oU *M 
Tiph'ly held Porment to 'he P"** «IIee «■ t 
TileBt to psypietl to the Collertor, end the po»t olTce 
enhpot he eomilered ii the osent of thi CoU tlor 
BAntAviHA Vatb DrtT e Gteoi P*oi*n prr. . 
VITAS . 4 C. xv K , 103 ' 

2S0 Coilodtor’sorilsrefexeRiD- 

tien—Jef Slef ISM. .< H.ai-A CotWior*# 
eHerandere l^of A<4XI of ]8£9 for exempting 
in ffUte fcvoi eile (or irreiri of rerenoe noet he la 
ihrintr riemptun ind not an order hiring effert u 
in f.rmption oroot.ierordina to •betmey hippen. 
or he draie. iftervirdL It na.tn t dry^doo *a 
•rt *1 leh uiiy or mij rot. he performed The 
Dlgh Court hitiDg eetuide i mU. i* rontiary to 
the ptorvion* of Act XI of 1853 njro a pvnnd 
Other thnn that derlired and tpecifledln an appeal 
made to the CommiH^ereflltrenne tpajnrt the order 
for the aile the JndloialCenninitJee referring to i 
e 31 ae prehiiititia *0011 a enurie. reeeraed the I 
drciuon of the Tllph Court I AhA OAnt Saskv ' 
Lii r. Jafei Phibad I. I* R.. 17 Cttlc^ €09 
[L.B..nL A.. 67 
ISl, ■ — ■ Exemption from tslo of 

1»«4 tinder attachment Ijy Collector— Aef 
xr of *. 17, 55. SJ-Ben- f // 

of ma-SoU to „t eofe-J?n.*nl C„, 

det rSeny Jet IX of SS^)~Om,t„oo to 
•p*ci/3f proaarf of eljrct.ea la e«rrna^sp,nay. 
—An eetate laM for arrenr* of rftnmc had 
hreraghb to a Jiidxial lale by 
a " -« e^rge fteceded that of a 

Them ihe pewnt jdala^a 
ol the eoReoyaesee of the 
pnirn^ loeomhrireere who 
dupiae'ed 'wVeft v.lKk\”’ Tf” 

fiete the pretcat nt t • V’u 

Intereat in the « . * mortragert 

‘“e utale »oU \h» the CottOtor, 


8AU5 FOR ARREARS OF REVENUE 

9 I>EtTI^0 ASIDE SAtE-<s»fiia»d 
ntllliog then to ear to hare the aafe for AfanIt h 
nyneat of rrtraae lit aride, a* rantrary to Art XI 
of 1859. A ante for arreai* of rerenue. if for irream 
«hleliWeirrnie<I«ht1(theU>td htaheen enhjert to 
an order huaed hy the Coiterhir nndrr the Cta* Act 
(Renital Art K of IS'O). for ihe lery of road ccte 
■n arrrar le contrary to a. 17 of Act XI of 1853, 
anch an ordre beinx aa atlarhmmt within the mean* 
lag of that aeetion. Dnt under a. r3 of tfat Art, la 
ererr rate whrrr a a.ie (or arreiri of rrrraae U 
Impearhed a* being rontcary to the proiUicRti of 
Art XI of la'O no groaaila of chjrtlion are open 
to the plalotilf which liare not been lietlareif md 
tpeeified in in appral (o the Coatm aaloner nndrr 
a. 2A The itovr pnirinm ia a. 93 ippliea where 
(bo aale hat irrrgnUrly ronloeted, and •'«> 
where the ule hai beta {Itml in (onailiirDce of 
■a ftpti.i pniTiium for eimption of the bad 
fcom tala for irriaei tatfeg been coRtraerned. Lafd 
Oeac SrmtrrLstr deal * Frr.l ad. / L. 77 
Cafr, «?#, A ir I .< . 67, irfrrrrd (0. Go- 
btan till Hot e Uauaa.am SfiMin 

(L Xa IL. SI CalA. 70 
la n.. SO E A.. 16S 
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-Sonsot \%w—Itroj Jet r/7 


pni»n« ineinnhi_ 
Ttpr»»fnted. it 


ar Jet ri 

of XM9, . n-Berreae Sefe low fAet X/ of 
msj.t «-« 11 of Ornrat Art % [I of tSCS 
atikeatleaenartUwaienwlniln A. Sri AeVXIori8*9 
ippfiAUe to min of tensrra andor tl>e farmrr 
Aet The rrfB»l, tbmfote, e( Ihe Collreter to 
•eerpt payeocsl of the imo.nt du* whrti tea. 
dered after rneret on the liteet day for pa>tBnit 
<l<Mv aot Dulte thraale nsdrr Brepai Art Vll of 
I8il8 lUegat Afiwvnorr PATWAti e 9intnAST 
ppSrircToal.sii . X E. R, 21 Calb, 930 

139. rayrnentofarrenn beforo 

vale vrlthout obtaining exemption from 
eolo— Art A/ o/JS59. 11 5, 73, fl. «ad 53-Pre- 
rerdioy* wteo rtam^ratofe if net eoU at wartia*. 
e»fe— Oroaad/craMelliay Mfe ne< ■frefared at-i 
tptfJM laapyre/tarMnwirfieoer— The plaiatilTa 
and defendant* were ahareti in a certain ettate. the 
plaiatiffe bong owoere of • ^oiot »htre, nod the 
defendant a the oarnen of other iharea. In rrtpeet of 
w-bieb eepamle arronste had been eprsed la the 
Collettori* reguter The plaintifli in XIarch 16X 
made default la the paymcBt of ODvrrajsmt rerraso 
for their *hare, and it wu adrertued to be pat up 
foraale on the ISth September IS'X), Bndrr ra. 6ai>J 
13 of Act XI of 1850 for reeorery of the amount 
doe. BlftJ". On the IClh September the pUinlilf 
iwid Into the treaiory of the Collertoeate the amount 
of arrran dne. and made an apphcatioa that the 
Jofait ahirt might be eiem^d from aale twceiptawere 
• gireatcrtheaaMnctpaidla.bntcn order waa made 
«i the appIintioD and the ahare waa not exempted 
frrin tale On the 16th September the joint ahara 
war pot op for aale but there being no hid* the aale 
iraa toetponed. and on the fame day the (illectot 
made OB Onlrr onJer a. H of Act XI of IS63 that, 
wnlen the arreara were paid by the other aharcra 
(tho defrndeBti) within ten daji. the whole eaUtr 
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SALE FOR ARREARS OF REVENUE 

— continued, 

8. SETTIN'G ASIDE SALS— continued. 

would be put up for sale. Rotlccs of this order, 
provided for by a rule made under the Act by tbe 
Board of Eevenue, were given to the serving peon on 
tbe 2nd October for service on tbe defendants, and 
the arrears were paid in by- some of tbe defendants 
on tbe 4tb and by others on tbe 7tb October, and 
Dventnally the Collector, acting under s. 14 of the 
Act, granted on tbe 5tb December 1890 a certificate 
of purchase, and gave delivery of possession to the 
defendants. Tbe plaiutifiis appealed to the Com- 
missioner, but their appeal was rejected on the lOtb 
March 18U1. In a suit for a declaration that the 
proceedings tnben by tbe Collector under s 14 of the 
Act were illegal and conveyed no title to tbe defen- 
dants, and for possession of the joint share with 
mesne profits, — HeW by Petheeam, C.J., and 
Beveelev, J. (Asieee Ait, J., dissenting), that tbe 
Collector not having exempted the share from sale, 
the payment 6y the ptaintiff of the arrears on the 
16th September was no bar to tbe proceedings taben 
under s. 1 4 of tbe Act. Jdeld also that tbe defen- 
dants’ purchase was not made iuv alid by the fact of 
their not ba\ ing paid in the arrears within ten days 
from the ISth September, tbe day fived for the sale; 
the ten days in s. 14 run from tbe time when notice 
of the Coile'ctor’s order is gh en to the other sharers, 
and not from the date of the sale. Meld frirthcr 
that it was not open to the plaintiffs to take this 
latter objection, as it was not declared and specified 
in their grounds of appeal to the Commissioner in 
accordance with s. 83 of the Act. Q-obind Lai Jloy 
V. Kamjanam Mijser, I. L. iJ., 21 Calc., 70, 
followed. Per Ambee ABI, J,, contra. Per Pethe- 
BAM, C.J.— S. 33 applies to sales under s. 14 as well 
ns to sales by public auction under tbe Act. Semble 
— There is nothing in Act XI of 1859 which would 
have prevented the plaintiffs from purchasing the 
share themselves when it was put pp for sale on the 
18th September. PerBEVEraEV,,/.- Under s. 6 of the 
Act, the sale, if it had taken place on the ISth 
September, would have conveyed a good title to tbe 
defendants ; and under s. 14 they are e.vpressly dc- 
dared to have "the same rights as if the share had 
hoen purchased by them at the sale.” Per Asseee 
Ait, j, — The proceedings provided for by s. 14 do 
not apply in a case wbcrc there have been no bids at 
‘the sale. S. 33 is not applicable to a transfer by tbe 
Collector of tbe dcfanltinn share under s. 14; the 
sale contemplated by s. 83 and referred to by tbe 
Privy Council in Qohind Lai Poy v. Ramjanam 
Misser, I. L. R., 21 Calc., 70, is a public sale 
held at a place prescribed by tbe proper autboritics 
at wliich there arc bidders and a possibility of com- 
petition. GossAiK CnuTTUEnnooj Dux v . Ibitei 
Mni. . . . . I. Ii. R, 21 Calc., 844 

134. Benami purclinse for de- 
faulting proprietors— Pens'. -T7 of 1822— 

Void or illegal sale. — Under Ecgulation XI of 1822, 
a benami purchase for defaulting proprietors at a sale 
for arrears of revenue was not tpso facto illegal and 
void. KAEEEUOSS hfOOKEBeKE V. aroTHOOBASfArn 

BjlKbejee SVf. R, 164 

TOE. T 


SALE FOR ARREARS OF REVENUE 

— continued. 

8. SETTING ASIDE SALS— concluded. 

135 . Fraudulent purchase by- 

judgment debtor— ,Jcit SI Of 1839— Right of 
decree-holder. — In a suit to recover possession of a 
share of an estate on tbo ground of purchase at a sale 
in execution, which share w as alleged to have been 
knocked down by the Colieefor to another party in an 
excentiou sale under Act XI of 1859, where it wa-s 
found that the plaintiff’s purchase had not been bond 
jfide, the right, title, and interest of the decree-holder 
having been pre\ iously purchased benami by tbe judg- 
ment debtor himself, — Meld that the real purchaser 
was the judgment-debtor, and that the holder of the 
rent-decree could properly sell either the estate of the 
s.aid right, title, and interest. Laeea JvaaESSvn 
Sahot u. Gopae Laie . . .16 W. B., 54 

138 . . Failure of consideration— 

Suit to set aside sale and recover purchase-money on 
the ground that subject of sate icas attuiiaC land 
and practically non-existent. — An estate does not 
necessarily mean land but may denote julkur, phnl- 
knr or bunkur rights, and even where land has been 
entirely washed away there still remains the right to 
possession of any alluvion that may subsequently re- 
appear on the same site, which right may, in acebrd. 
ance with the Privy Coancil decision in Lopez v. 
Aluddun Mohun Thakoor, 18 Moords /, A., i67, he 
sold as an estate. A suit, therefore, by a purchaser 
of snob an estate to have the sale set aside 'and 
recover his purchase-money, ou the ground that the 
subject of his purchase was non-existent at the time 
of Sale, and had sines remained so, was held to be not 
maintainable. Goveekment v. Badeat Sikoh 

[20 W.R., 117 

137. Award of compensation to 

purebaser — Sale set side under Beng. Reg. I of 
1821. — A salo in 1803 of lands for arrears of iiovem- 
menfc revenue was set aside by tbe mofnssil and 
Eudder commissions constituted under Bengal Ecgu- 
lation I of 1821, nltliongb no suit was brought to 
annul the sale until 1831 ; and the decision w-as 
affirmed by the Jndicial Committee. But the sale 
having taken place by direction of the t-ovemment, 
and there being no frand on the part of tbe purchaser, 
the Judicial Committee, under cl. 2, 8.4 of Ecgu- 
lation I of 1821, awarded the purchaser compensation 
to be paid by the Government. IsniTtEE Pebsab 
Nabain Smon r. Dae CntjxrEBrtrr Srson 

[3 lAoorD’e L A,, 100 

S, C. Deep Raeaik Suran r. Laz Chctteeput 
SiKdn . . . . e W. R, P. C., 27 

9. MISCELLANEOUS CASES. 

188. ActXIof 1859, 8. 6— F/Tfc; 

of notijicaiian under Act— Attachment . — A notifica- 
tion issued under s. 5, Act 'XI of 1859, is simply a 
public call on tbe debtor to pay his debt bj a fixed 
date; it docs not operate as an attachment by the 
Civil Court. KnEKOo Easi r. Eaujodea-wtie- 

SlSGH e XT'. R, 481 

12 0 2 
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,«■« Transfer of tenure from 

” r^leetorate to another- P«y~^ •/ 
one A, _ 1 | » ttnw U trene. 

t!ut 3 *from° cne 4ll«*4te t® aaothM. emJ tte 
lerrea iW® (cceinns ootire ei the 

tTMltmContlOBM 

Cell«tonV. he « ^ tJjU»e 

h a qtim.ne. ei aselwt 

vsfcr'Tu.o.'i c™.. B.. 

,.0 Act XI of IBM. ■ 31-B<- 

In relanoe ta pay to weh alienee. cl»loit»« hu 

Ki=&-55"-«-E?“kTifsa.. 


BAL'BPOE AERBAR3 OP ROAD CESS. 

aTclic-m 

li.R..23I.A..46 
Bti Poeiic Diuisns R*co»»eT Act. a 2 
[LIa. R . M Calc, 1 
X L. R., 23 Calc, 641 
RjePcBMoCsui'fiJsBscoTssT Act • 7. 

[LIa. R.. 23C»lc.,775 
Ii.Il.,23X A..45 

13E5 TN ESKCUTION OP CERTTPI- 
land XP UNDER BENGAL ACT Vn OP 

XI of It 

Casss mro** Pcsluj Diwms 
•ft'ff jrM«tf>Ti»T Act 

been preeura»ly ticOTION OP DECREE, 
ft Bierttracee. eth 

piime lantabift^ei Cel 

r»pi»ipnt»e, ^ _ jjgg 
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(a) OsnaiL Cisss . . . 8311 

(1) IftBaomaiTt . . . 8318 
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SAIJE m EXECrDTION OE DECEEE 

— coniinued , 

. Col. 

is. Setuku abide SaiiE— Eights oe 
Ptoohasehs 8364 

(o) Compeksatioh .... 8364 
' ( h ) EeCOTEBT op PoHOHASE-ltOKET . 8365 

Sea Ahsis Aot, 1878. 

[I. Ii. B., 9 Bom., 618 

See Coeeectoe . X Ii. B., 23 Bom., 631 

See ExEcxmoN op Decbee — Eppeot op 
Ceaitge op Daw pekbihg Exeoctioh. 

[X L. E., 3 Bom., 214, 217 
X X. E., 17 Bom., 2S9 
XX.E., 21Calc., 940 
X L. E., 22 Calc,, 707 
XX.E,18Mad.,477 
X X. E., 19 Bom., 80 
X X. E., 20 Bom., 565 

See Feato— Eppeot op Feaitd. 

P. X. E., 2 Mad,, 264 
B. X. E., Sup. Vol., 345 

•See Caseb todee Hnom Daw — Aeiek- 
atioh— Amekatioh be Fatheb. 

See Cases tohee Hikdh Law— Joikt 

FAHIEX— POWEES OF AMEKATION BX 

Mestbebs, 

See Cases eatjee Hi>*hh Law— Joint 
FajihiX— SaiiE op Joint Fauiex Peo- 
PEETX nr Es:EcimoK akh Eights op 

PUEOHABKBS, 

See Cases todes Hindh Law— Wedow 
— Deceees against Widow as eepbe- 
BENTtNG the Estate oe Peebonaddx. 

See Husband and Wipe. 

[X X. E., 1 AIL, 772 

See Cases undes Limitation Act, 1877, 
ABT. 12. 

-See Cases unuuk Limitation Act, 1877, 
AET. 138. 

See LnnrATiON Act, 1877, aets. 166, 
167 . . X X. B., 9 Bom., 468 

P. X. K., 6 Calc., 331 
X X. E,, 5 Mad., 113 

See Cases undee Lis Pendens. 

P. X. E., 13 Mad., 604 
X X. E., 11 Bom., 473 

See Cases undee Moeigaqe— Saxe op 
JIOETGAQED PeoPEEIX. 

See Cases undee Onus op Peoop — Saxe 
IK Execution op Deceee. 

See Pxeadee— Pueohase bx Pxeadee At 
Saxe in Execution op Deceee. 

[4 B. X. E , A. C., 181 
XX.E.,10Mad.,lll 

I. X. E,, 16 Mad., 889 


SAXE XN EXECimON' OP BECEEE 
—coniinued- 

See Pee-emption— Bight op Pee-emp- 
TiON . I. X. E., 1 All,, 272, 277 
[6 M. 243, 272 
7 IT, -W., 97, 281 
X X. E., 2 AIL, 860 
X X. E., 3 AE, 112, 827 
16 W. E., 455 
Eight op Ocoupanox— Tbanspee op 
Eight . X X. E., 1 AU., 363, 547 
t_X X. E.. 4; Calc., 925 
22 W, E., 169 
I. X. E., 2 AH., 461 
X X. E., 28 Calc., 727 
See Cases undee Bight op Suit— Saxe 
IN EiEcunoN OP Deceee. 

See Sheeipp — SAXE bx Shebipp. 

P. X. E., 27 Cnlc., 264 

See Tbanspee op Peopeexx Act. 

1. PLACE OF SALE. 

X Place of holding the sale — 

Sale of mooeahle projperty in eiecuiion of 
decree — Practice. — Under tbo Code of ChB 
Procedure (Act XIV of 1882), it is intended that 
a sale of tnoreahle property attached in tseontioa of 
a decree should ordinarily be held in some place 
•within the jurisdiction of the Conrt ordering the sale. 
Good and sufccient reasons must he shoivn for direct- 
ing otherwise. Where the only ground urged (for 
directing a sale outside the Court’s jurisdiction was 
that the property would probably fetch a better 
price, and it was found by the Court that a fair sale 
could be had on the spot, — Meld that no suJhcient 
reason was shown for departing from the usual 
practice. LAKSHMiBAir. Saktaea Eetapa Shiktee 
[I. X. E., 13 Bom., 22 

2. PEKSON SELLING PEOPERTV OFiVHICH 
HE IS NOT, BUT AFTEBWABDS 
BECOMES, OWNER. 

2. Ohligation to make good 

the sale out of suDsequently-aequired in- 
terest — Vendor and jittrcAaser, — The doctrine — 
that whore a person sells property of which he is not 
the owner, hut of which he afterwards becomes the 
owner, he is bound to make good the sale to the pur- 
chaser out of his subsequently-acquired interest — 
docs not apply to a case where the sale was made 
through the Court at the instance of an ciccutioa- 
creditor, and was therefore compulsory. AlUK- 
aioNEE Dabee t. Banks Madhdb Chuckebbcitx 

P. X. E, 4 Calc., 677 : 3 C, X. E, 473 

S. OBJECTION TO SALE. 

3 . Dispossession of thirdpartyin 

execution — Resistance or obstruction by stranyer 
on delivery io auction purchaser — Ctoil Procedure 
Code, iBSil s. 269. — There wns no proiision iii-tho 
Civil Procedure Code, 1877, similar to that contained 
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BALE IN ESECrmON OF DECREE | 

I 

1 OBJEnlON TO I 

in ». JO ‘ e* Act ' III nf ISJ^ «bcli w»liW tke 
Co'it cicc li"., k <1 rccc to jaqoire into k ctBnftktBt : 
lEkdc tT k pcnon 0 * 1 * c tl^n llio dcfradkist on 
pro-edt' in tit dclirery of i«isniion 
totb' rnrrSkKr «f n cnj»«U« rtopcrtj mU ta «»• 
rn un ef k d rrc' on I tbcrefor* tbe ctilj rrmtij 

tf k p<T»3 •- d »poi»c»i#d «»» by wfttlw rnrt A 

k icnt-tcdVr jiarcbkkcdt.'rtkia Jrepcrty b»langin» 

W> £ bi jsd^rat d^''tor kt k talc in cxKutJDn of 
t « drcm and delirtry ef yosmtion to bta «kk 
crdmd. A rtfknpcr to tic lalt tb*Tcap» i>mratcd 
k yiiaJea to tbe Conrt rxwsting Ike dew* * t ing 
up k title to k BioA-t* of the property m qonruia 
kaJpoyolfork-i iaief*Jr»»’B into k« n^hU and 
fee reeOTfTy of j«-«fiu.-n on tb* cmasd that be had 
been dljponmi*! by -1 HtH that tbe epplinti « 
cocM CO* be tna. Uiard. lliai«lTOO..uil r 
D«c.o>tTa t Q<it 

tLL.R., scale., 729 1C.L.B,817 
Tkl* OP u no* reet fied end ondof tbe (Iril 
rr««< e (.ode is . tbe Coart bu fourr to mke 
ka uiqniry O' tbe k|p <*toa of k ibirl ]«rty £tpQ(' 
aeukd IS 1 e on 

4. Decree, Imp*ftcba«at of liy 

a Itrawkifrau talent— ( <eif rweder* Code I 
f.<fl \ii til 1 33j < — Ik tb* exetotioa of I 

k Jirr** OrJm i tbe eale o ismoTeebte property U ' 
11 M* rooprt'Tl for tbe Conrt to refsif to tell It 
beetote 0 ftfks.et to tbe tsit is «bub loeb decree 
vukbUined akoKln powcnon of leek property 
inpck/bee the •iione kt bins; beta ehtk om by 
frkrdi tbecoo'reem taba.lf be trUbtk ctoy of 
earen wa. Wt** to file o lo t kod oVUiO ta laianetno 
for tbkt paipoM rcknaortiM VtTHii t rr*- 
tamin Iivik L L. IL, 6 Bom , M3 

4. 'eiAT 07 «ALE. 

5- — Slny of anle la r«s«rd to m 

jrtrtlca'ar preporty— OJe* fref*M) vfjmij 
mn! Wetfee TokkrekpartlcsUr p^perty fioaieklt, 
k y l.rarsl-dr’ tormnn tboo tbe rkluekadconduBS 
of ctb r p>‘>perti'« lo W poe eeum kod tbe Jai^e 
noJt eo'K.Vr be* kni by wbkS kmayraeot eorb a 
d»f**l tf d— <T«il peitKa leit eotb peoprrtf my be 
Cwilc n k* loktril tbe H.e cf tbe pTOlWr klri^T 
atikcbfd. Del Erxiai ItiKX e Fiw lju Uoo< 

txxnx 3 B I,. IL. Apn 107 . IS W. IL, 66 

& — Buy of kilo pendInK admJ. 

nUtraUoa ktJlt — J/eefyeee Afrru-~S>fH 
••'•‘•4 eisJ.tjr— la nreatioa <f • derm ot a 
«*>rt#yM»»| •rented by tbe f»'ker of thi tois. 
Mkt-4.Uerv elkee Arttkeed. *Ufh dit^ £rtete4 
tw fc* eo'erred, Bret, by 

epKiBeklly nort^-tdi kB-C 
i-'^y. irtb.B.u re«k.n4.lBs<*lUS*Jr> lU ekle 
pnrrrt J U is,* poMroiio* of tbe Jkd** 

tb* St l<ii«WTrd4» peoteedi t* 

J**!**^ A*t«r»knl*lfir eUy 
f Ur ekl*. Ok tu pau4 Uat ks kd*L jSrkUio oii 


BALE nr EXECUTION OP DECEEB 

— ^en/ieoed 

4 Stay of sale— t6kri«dej 

*■■ ponding rrlth ttepcct to the property o' hi3 
father, the trcrfgigijr, aed ol/o *eted Ihat o nttsrer 
beapfoiDUdkQd arncgcmcati trade for loymg cS 
the mortgage debt and mting the ftoptrtyfrommlf. 
ffttd tbit tbe Court rik»trronginp.»iing foeh order, 
inanmieh ae there were no rtaronible gronnde why a 
oeoared ereditor ehoald be debarred from cafercrog 
hie eetnnty pending the kdaiaUtfslioniait. AliSTO- 
vosmDosazEr Il»iu.Cars<rMo CaowssT 

ttEB.,7Calfi^733:8C LIU 344 

7 Tender of debt by fransfereo 

of property— Cl rtlJ’rocrdkre Code, i.291 — JTeW 
that Ibc oeiigneee of a pnrchiktr from a jodgmeot* 
debt tr of property, the inbjeet matter of a dcc^ for 
fnlorctmeat of bypotbrcktisn, were eeti Jed to come 
10 and protetl tbe property from cate la eaNotii'n of 
tbe Atree by Irodmag the debt and ccoti nnder 
1 791 of tbe Citil Frcctdare Code, and that tho 
eientuig Cmrt wai (oand to accept the moaey and 
•top tbe kale Brnm Lai. r GAXfAT 

tl Ji. lU 10 AlU 1 


_ — CiTilPrecedttroCode, W.S76. 

305— *s SOS of the Dril rrocednre Cede (whieb 
eokhle* tbe Ceort ta crrtkia raea to etay tbe kale et 
eeoble property to eaeble tbe debtor to rmmlhe 

kt of the deem by tnertgagr, leaie, or prirtto 

kale of tbe property) (MtempUtekaDarvafeorleau 
or pnrate aue only nbrre “ ibr ainoaot of tbe demo 
COB be tbko prerided fer A Conrt rtrentinir a 
derm eao ctitbv grant a mtiScate ender tbii 
oeetioa, nor confirm a mongagt ve e*brr alirnctioa of 
peoferty. nnlrei it kpprare that by latb aliraatioa 
lb* decree will be utufied lafelb It lieot nfeient 
that after grant of rrrtificate a mor*-'agt by the 
jodgment-drt'lor li. ai betwrra lam and lie mort* 
gkgte.doedJlde.n'T can It aSrrt tbe lien acquired 
by tbe iodcmnl-rreditor coder k. S G. Qrarem 
r rtnateiMi . L LE.. 14 Mad, 277 


A wniotEAnLE FEorniTi. 

O — — Teteres* in deete* against 

nortgkged property—Cir.l £rWore t«/e, 
ISAO.e. US>->o/e ef Oerrer- /I'erret ,* ,»>***• 
otto yrrpertjr— A drerre f r tbe ml* of mortgaged 
property waa atUebed and aoU in ermtion et a 
decree. I7r(d that tbe latemt In iamorekblo pro* 
perty tbcTcoodrr eearryn] to tba pnrcbakrr waj Im- 
Bxnmble property wntia tb* ramnlng of k. SS9 of 
Act t tic of 16 9 and li«t eertificate of oal* oagbt 
tobkTebroegmntedlotbepnrrlaJer. JlkalOoTiiD 
Ambi 0. RiBcBiyoaa ParDraiao Joeat 

[9 Bom., 64 


— ... 

/ot/wf >0 ietme'ealtoyreyert*.— 
Toe «kS* of k d*wo charging laod for Iti oktlifmticei 
la tbe eonrro ol ran*tioo.prec*«dmpe asunjt tt* 
Jedj»fkt.*rtdiwr b a •al* erf aa istrrrol la lamor*. 
kU* pny*ny 17tU that the prorfifawt of tbe 
aSClfU Pr'a^ato rtlkUag to kale* of hmaorekble 
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sAiiE rw jexecutioh' of DECHEE 

— conlinued. 

5, imiOVEABLE PIlOPERTY-cojie?«*rf. 

property will apply to such sale. Bhawaki Kttae 

r. GnxjiAB Eai . . I. L. E., 1 All,, 348 

Mobkookissa r. Dewak Aei JIisxbee 

[4 W. E., Mis., 22 

G. BIDDERS. 

11 , Withdra-wal of bid— Ctoii 

Procedure Code, s. 290 — It is competent to a bidcler 
at a Court auctiou s-ile to withdraw his hid, Agka 
Bank v . Haasiix . . I. E. E,, 14 Mad,, 235 


7. PURCHASERS, EIGHTS OF. 

(o) GEirEBAii,r. 

See Cases under Accretion— Rigiit of 

PUECITASEKS 10 ACCRETIONS. 

' 12. What passes by sale— dale 

under money-decree — Right, title, and interest of 
judgment-debtor. — Hothing passes to the auction- 
purchaser at a sale in execution oE a money-decree 
bat the right, title, and interest of the judgment- 
debtor at the time of the sale. Akhe Rah r Hand 
Kishohe . . . I. L. E,, 1 All., 236 

Khcb Chand c. Kalian Das 

[I. L. E, 1 All., 240 

Barton r. BHWONATn Sckjiaii . 3 W. E., 65 

Ram Onoogeoro Singh r. JIontoeun 

[6 -W, E., 223 

Seth Oodet Kueeun r. Chait Rah 

[2 Agra, 125 

JxKiSHOoK SooKUL f. Shckkub Sookdi 

[3 Agra, 168 

Zalih f. Choohee Laxi . • 3 Agra, 194 

Bhukan Buaibata f. Bhaiji Peag . 1 Bom., 19 

13. — Sale under Rom. 

Rep. IT of 1827— Right, title, and interest of judg- 
ment-debtor. — All that passed uuder a Court’s sale 
under Bombay Regulation IV of 1S37 was the right, 
title, and interest of the judgment-debtor whose 
property was proclaimed for sale. Kushaba biS 
SANKEOJI r. PiTAJIBAEDEAEI . 12 Bom., 15 

14. Property sold 

with specijicaiion — Rights of ju tgmeni-debtor . — 
Though there is a spccificdtion of the subject of sale 
at the time of sale, yet it is not the property specified, 
hut only the right of the judgment-debtor therein, 
that is oBered for sale and is conveyed, there 
appearing no provisions in the Procedure Code to 
contemplate the sale or transfer of anj thing more 
than the right and interest of the judgment-debtor ; 
and ithe auction-purchaser at a sale in execution 
acquires by the express terms of the conveyance to 
him, not the presumed title of the person in posses- 
sion, or the apparent title in the Collector’s boohs. 


} SALE IE- EXECUTIOE OF EECEEE 

I — continued. 

^ 7. PURCHASERS, EIGHTS OS— continued. 

but the right, title, and interest of the judgmeut- 
j debtor in the property sold. jUahosied Buksh c. 
, Mahomed H ossein 

I • [3 Agra, 171: Agra, F. B., Ed. 1874, 146 

I See Baluk Doss c. Ximate Chundeb Siecae 
I "i.17 VST, E., 511 

15. - Description of 

property in specification under s. 297 of Civil Pro- 
I cedttre Code on application for attachment— Dxc- 
[ cution against joint family property. — The speci- 
' lie.ation lequircd by s. 237 of the Ci\il Procedure 
I Code of the judgment-debtor’s share or interest in 
immoveable property sought to be attached should 
state distiuetiy uhether it was the judgment-debtor’s 
undit ided share or the family property in which the 
j judgment-debtor had an nndhided share which was 
j sought to be attached, and should also specify what 
that family pioperty was. If the specification merely 
referred to the judgment-debtor’s share and interest 
in ohat was the familj- property, the Court would 
hold, unless something to the contrary appeared, 
that the sale uas of that share and interest only. 

' Muhahsiad Husain r. Dip Ckand 
I [I. L. E„ 14 AH., 100 

I 

' 16. Sale of rights 

and interests tn meusah consisting of two mehals — 

' Submersion of mehal at time of sale— Sale cerii- 
' ficaic not spectflcally mentioning submerged mehal 
, — Passing of rights in submerged mehal to pur- 
chaser.— She rights and interests of certain judginent- 
' debtors in a mouziih consisting of two separate mehals, 

I rospectiv civ known as the Uparwar mehal and the 
Kachar mehal, were brought to sale in execution of the 
decree. At the timo of the sale, the Kachar mehal 
was submerged by the river Gauges, and in the sale- 
notification the revenue assessed upon the Uparwar 
mehal only was mentioned, and there was no specific 
attachment of tlio Kachar or submerged land, but 
the propertv was sold as that of the judgment-debtors in 
the mouzah. Subsequently the river having receded, 
the auction-purchaser attempted to obtain possession 
of the Kacliar land, but was resisted by tbe judgment- 
debtors ou tbe ground that their rights and interests 
in that land had not been couv eyed by the auction- 
sale, but only theu- rights and interests in the 
Uparwar mehal. Meld that cither the whole rights 
of the judgment-debtors in both mehals were sold, or, 
if not, their rights in the Uparwar mehal with the 
nccccsary and contingent right to any lands which 
might snhscqucntly appear from the river’s bed and 
accrete to such mehal ; and the mere fact of the mention 
in the sale-notification of the revenue of the Uparwar 
mehal did not affect what passed by the sale. Held 
also that the attachment of the judgment-debtors’ 
entire proprietary rights in thomonzab included their 
interests in both mehals, and the sale-certificate 
'clearly showed that all their rights in the village were 
passed to the purchaser. Sahadeo Dubeg v. 
Rholanath Dichit, 1. D. R,, 5 AIL, SB, and S. A- 
M 0 .SI 8 0 / 1865, referred to. Rida ITtisutn v. Ktitab 
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ft.iT.Tt ZS BXBCTWOW OP DECBEE j 
7 PUBCHASEBS BIGHTS OT^onUtttd 

Jlmtai*,! A B. 7 .. 1 / 2 .. UvBUt* I 

MD ASCTTT Easib r Evtcb Dcsiia Emtlr I 
TO-nnt Abkid r Kpttb Hrsira i 

£ 1 . lb B., 8 All, ise j 


M/»r t fdm/ oeermiiff oftrr sffacA* ' 
aent eiU Itfcn *«/«.— Pterjouily to* Eiortg«?*cf 
(t, * fnctiooil isternt lo certain property (vtucli . 

intcTctt w*i pnreliuedby UicpUintJF fbe sio^apee i 
»t * judicial fair) bad been tba anbjcct of * aetlV I 
tncnl by * A/alnmcdaB oa bu "tie under tbc coaii 
bona tbit, if be abould hare no child by bar bia tiro I 
■ana by another wife ihoold aseh bare an eatate 
thcTCiQ. He died without other chBdrm BtH ! 
that the two aoD* bad tahea definite lOtcreat* apable I 
bting attached within a. 2G0 of theCiril ffbC^are I 
Code, not bcicg mere npcctancie* 2f</i that a 
^ndicial tale of property, purporting to be of all the I 
intcieat of a lodgrsnit debtor runri with it toy ' 
cnlarttemcnt thereof that may hareocoarred after the | 
aitachmat and before the aale and that tceerfingly I 
the abore*mrntiQocd aetUor baring died witboat • 
ebiM by that wife between the «t« of the attach* ' 
oast and the aile the aooa aggneDtcd loterraU 

? Mie(l thereby CVM CarwBis »CBCU e ZiaVB 
Aina L X. R., 18 Cate,. 164 

A.201 

ISt '■ Cieil J*foeerf«ee 

Cede (Urt XIV e/lSSS) « S74 tl B.y*f» 
^ywrcAerer af n«r/y«y* bead at taU la eaeeWeoa 
»f decree —I' here a petion at tn exeowtiog tale 

t iTchaeef a mort{ige>baed ooder which eertaia 
onMieable pTeperty le gireti u coUateral aeetmly 
for an adranee the fact that he hu OOt atWbed 
wndcc 1 2*4 of the Code will not affect bit ngbt to 
bare the ecllateral aecunty enforced by the ale ^ 
the proprrtiea mortgaged. biarwars Dai r 
SiDiStT PiTwus ZL. R. 80 Calc , 805 ' 
18 — ffe/eoy »•«.«««'* 

\*tiMil—TVant ej tamiadar’e coaeraf <0 of e»ofe — 
An auction pnrchamr of a raijat’i right and ietereat 
IB hi> hCFOie ina niiige conld not acquire more title 
lhan coaid hare been traniferredby pnrite tale, and 
thereferc if by tba Tilla?B mUm the raSyat rwnsot 
alienate the hooae With the xamndar’i cooicnt, and 
each eoneont has rot been obtained the aale in ear* 
ention eonreyi no Pghli iq ,t to the rarchtaer 
Bara LaiL * Locbcw Siwoh 3 A^rn, Bov,. 7 

I*® "Z Sal4o/,ftcM 

^re— Proper/y eomiar ta Mtor htfara nh<~ 
Win then wai a tale of a tpeciflpdahars btloosini- 
to t^ indinneaWcUor— fteld that the aacuoiu 

n :Wr waanot entiMedVi claim propeHy wbxb 
oeiore wale deieendcd to the ]sdzwimt.deUer 
AiasM . Aanm Koowwik , lAgTa,283 

V '‘f • aeerw *t^ 


HAT.Tt Uf ezecutiok op decree 

— cca/iaKcd 

7 POECnASERS, BIOIITS OF-co*<«**e<f 
property Jut) In the pnrchaiMConey, where it hat been 
agreed that tbe nme iball be paid on the excmtion 
of tbe tonreyance, takea solbisg by bii pnrthate, 
tneb intmat not bein^rabjeot to attaebment and tale 
Boder a. 2Cd, ClrU Ib-ocednre Code 1877. AaiOJ) 
oion Enas o brims Bai E I<. E, 3 AIL, 12 
22. - , , „ . Siyit ia metM 

yrojt/a— Creil Proeedare Coda (AH Till of JS59^i 
« PS9— Carfi/feo/e of aale —Tbe poasearon, with 
meaoe proSta cf land eomprlied in a enr i petb^ 
teatc cf the year ISSl wu decreed to tlieiar>i peibgr. 
dart in 1860, andtitigation at to their rigbti under the 
leaae w*a earned on tih 1874, wben, after tbeir 
deatba it ended in faroor of their lepreaenUtiTr*. 
In IfiCd one of the partiea to that Ltigation obtained 
a decree fee money agawat the tnr t peihgidara , and 
in 1874 tn exeention of tbia decree, all the right. 
tiGe and intercit of the repreicnUtiTet of the latter 
m ibeletae of 1851 wit told toa third party Said 
(terenmg the dcciium of the High Conrt) that the 
ngbl to meane proSti twanlBl by the decree of 
I8C0 did net pnai by tba aale, bnt nmamed In the 
repreaentatiTra. Qistis LaH Tiwasi e Bhah 
BABA tB . , Z L. R, 6 Calo, 213 

23 I ■■ Ltfa laterert «■ 

proyer/ye/frr/ofec.— A lifointereatin tbemidna et 
th* teal and perional property et a teatatcr after all 
tbe ebargea npen it bare oeen Mtisficd and prerided 
for. and afirr a fnll idminittratioo bat taken plaeo 
of tba aaacta for tbe pnrpeie of Aicbarguig theta 
aereral dvrontacnai ea&n^ be told nnderan nemliea 
ianed u the Supreme Conrt agiinit the property of 
tbetettatm-. The nle therefore piiicinothing to the 
pnrebaaer Toxu SexsoB r. DihOa Afc&licz 
, Fnnpoow Vxciab 

j 14-W.R,P C,87;OMoor6’BZ A,510 
I 24 ■■ — Sale e/ feyaey 
ww/er writ ogatmt caeca/er — A acitnre and aale by 
I the SbenS of tbe araannt of a legacy nnder a wnt 
I agamat the rxecnlor, deelaredluTabd In the nhtenee 
of pinof of payment eztingniihuig the legatee’* 
I iotftnt Lazib r CoAU Bagata CnETtr 

ISTT-.R.? 0, 120. 2 Moore’s Z A, 83 

— Bigit andn/ar- 

ealof fTofTxttor ofttnaiti retenae.faa\mj aataie 
—By a tale m exeention of lb* ngbt* and interest! of 
a Jiidgmsnt.dcbter aa recerded prcpnrtor of a Cor 
emment retamed rereane-pajing estate, Tclcasedrent* 
free laadi Mag in the estate do not pasi to the 
pnrrhaaeT DOL OonirUMOBT DxbU e IjIBin 
^ • . SW.B..170 

^ — Ji.gAt.titla, 

aod aarerrrt” o/ o jadgmenl dellor ,» a parllf 
exeewfnf deene-~Pci|,i„M oflamdaUaeAti andtr 
. Bama rey I of iSlB a A decree of the year 
iStS awarded to pmena, afterwards repreieoted by 

■ thceiipCKidenti,thepc«msicnof amoiiryofaislskh 

[ wh«h had been a nee 1837, and rrmahitd till 1866, 
wilder attaebmpiit by tbe Collector in Tirtne of an 
wler made nnder EegnlatSoa \ of ISIS The Court 
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SALE I3Sr EXECUTIOM' OE DECBEE 

— continued. 

7. PURCHASERS, RIGHTS 0¥~cont{nued. 

T\hich granted tLc decree, intending to cxccnto it’ 
approved tlio proceedings of an Amcen purporting to 
put Uio decree-holders into constructive pcssfssion of 
a certain number of monzahs of the taluli. In 1850 
the appellants, in execution of a decree for money 
obtained by them against the respondents, purchased 
at n sale, amongst other things, their " right, title, 
and interest " in the decree of 1843. Seld (aflirm- 
ing the judgment of the High Court) that possession 
of the mouzah hav irg been dcli\ cred, so far ns it could 
be delir cred, considering the attachment to which the 
talnhh containing these monzahs nas subject, the 
decree of 1843 had been so far executed j and that 
what was acquired bj the appellants at the execution 
sale was only the unexecuted portion of the decree of 
1843. GBisncin)i.DaB CnroKEnnriry «. Jraas- 
nswABi Dabia. GnisncntiKnEn CHPEEBUTJTTr r. 
Bisxswam Debia 

[I. L. B.,6 Calc,, 243; 7 C. L. E., 420 

27. ; Sale of right, 

title, and interest of zomindar — Impartible prtmo- 
gemtarg zatnindari — Interest taken Ig purchaser. 
— In 1873 and 1870, portions of an impartihle 
primogenitary zamindari, uhich were in the posses- 
sion of a lessee frem the zamindar, were attached and 
brought to sale in execution of decrees against the 
zamindar. The purchase-money was very inadequate 
as the price of the full ownership of the property 
(subject to the lease), but what was sold according 
to the sale certificate was the right, title, and interest 
of the judgment-debtor without any restriction. The 
judgment-debtor died in 1881, and the lease having 
run out, the purchaser now sued in 1893 for posses- 
sion. Ileld that the plaintitf must'be taken to have 
purchased an interest foi tho life only of the judg- 
ment-debtor. Abditl Aziz Kiiab' Sauib i. Apba- 
TAsASti Kaickab . . I. L. E., 22 Mad., 110 

28. Sale of rights of 

deceased debtor trhose representatives hold certifi- 
cate of administration.— In cases where the right of 
inheritance really \ csts, the purchaser of the rights 
of a deceased judgment-debtor, whoso representatives 
hold under a certificate under Act XXVII of ISGO, 
docs not acquire the entire estate, but acquires it 
subject to all legal and equitable rights of inherit- 
ance. Sham Cooitab Rot t. Juttuk Bibee 

[14 W. E.,448 

P.A3KBIST0 SlSGH C. BlTSGSHEE SIOBtrlf 

[14'W.B., 448 note 

29. — — Sale of zamin- 

dart rights — Building appurtenant to zamindari 
rights. — The “rights and interests” of a zamindar 
in a certain village were sold in creention of a decree. 
At the time of the sale a certain building was his pro- 
perty gild zamindar. Seld that, in the absence of 
proof that such building was excluded from sale, the 
sale of his “rights aud interest” in the ailloge 
passed such building to tho auction purchaser. Ann 
Hasas r. Eamzak Aix . I. L. E., 4 All., S81 | 


SALE IN EXECUTION OP DECBEE 

— continued, 

7. PURCHASERS, RIGHTS Q-E-continued. 

30. Sale of house 

and lands to different purchasers — Decree-holder, 
Durchase of land bg, and sale of house to, third 
person.— "Whero a decree-holder who had attached 
certain land and a house upon it caused tho land to 
bo sold in execution and purchased it, and then 
caused the house to he sold to a third party, — Held 
that ho had purchased the land on which the house 
stood, subject to the right of the person who bought 
tho house to have it continued there. Mooeca 
SOONDBBEE ChOWDHEAIK f. MnTnoOEASATH 
Ghose 22 W. B., 209 

31. Sale of pro- 

pertg icith incumbrances — Bight, title, and interest 
of debtor.— The purchaser at a Court’s sale buys 
only the right, title, and interest of the debtor, bur- 
dened with all lalid Hens such as a preiious san 
mortgage. Malhuradas Banchoddas v. Kalia Khu- 
shal, 7 Bom., A. C„ 24, and Chintaman Bhashary. 
Shirram Sari, 9 Bom,, 304, followed. Eakchod- 
DAS DArAEDAS f. EaUOHODDAS NANAnHAI 

[I. L. B-, 1 Bom., 581 

82. — — Interest adverse 

to gudgmeni-debior — Dffect of sale — Incumbrances 
hg debtor after attachment. — Under on execution 
sale, the purchaser, notwithstanding .that ho acquires 
merely the right, title, and interest of tho judgment- 
debtor, acquires that title, by operation of law, 
adversely to the judgment-debtor, and freed from 
all tbe alienations and incumbrances (Sected by him 
after tho attachment ot the property sold. DlNEir- 
BBOKATH Sanmae f. Eamkbjiae Ghosb. Tabak- 
CHAKDEA BHUTTACHABOEE V BaIKAMNATH bAB- 

HiAB . I. L. E., 7 Cole., 107 : 10 C. L. E., 281 

[L. E., 8 L A., 65 

Bhugoban Cbtobeb Doss c. Labba Thakoob 
Pebshab .... W. E., 1884, 359 

83. Sale free of 

decree-holder^ s interest— Beservatton of rights , — 

hen a judgment-debtor's property is sold at the in- 
stance ot the judgment-creditor, the sale, whether 
directed by tbe decicc or not, must be a sale free of 
the judgment-creditor’s rights in tho property, un- 
less these arc resen cd. Doobee Cbubd t. Oomba 
Begum 24‘W.K., 263 

See Dubbab Sibkae r. Keisbka Kumar Baksk 
[8 B. L. E., 407: 12 W. E., 303 

34 Prior right of 

former purchaser at unconfirmed sale— Laehes . — 
The purchaser at a Court’s 'ale bujs only the then 
existing right, title, and interest of the judgment- 
debtor, and therefore ordiuarilj takes, subject to tbe 
prior right, contingent cn confirmation, of a former 
purchaaci, though such former piirclinse be confirmed 
subsequently to his own. Qiiffire— 'Whether the case 
might not bo different if the dclaj in the confirmation 
of the foimer pin chase were accompanied bj great 
laches on the part of the first purchaser, or b\ other 
special circumstances. Koaaba bis JJahadaba v. 
Jakabbas Suebev . . .11 Bom., 193 
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BAIX IN EXECUTION OP DtcnEE 

7 urtnA'-n^ rianrs of— 

03 — Eireclcf*alo-A^i» 

tUttr ai c^li purikiiff *5 

ta!t-r<s^t OJ 9jai,,l 'kargtt 6» tiUt* $^a - 
A finffbiKT it » j id ml nlf u ia * oJ7fr**it 

Iroai » BI r rcpnirnUlU* of tL« od r™- ■ 

prulor orcfe-twlotmt* Ja b> * tolgaUrj »!» 
Did* by th'* lathr A judiful mIi- traBiffn t* lie 
Jiiirdiinr tbcjnsfurtrol tb» jadnaBot-d* *<P»g» a*' 
thfiUra »ill ind jiUeii Ibf parelaiet n » 
tijhfT }o» tioa U»»n Out wL l* • jnJ^nvtt'dilur 
by in» »n»tKn ouU t- -citron bico ‘■crh 

a rTirtli»(T i> rttBjKl) rt to defcad b « itna-ati n an 1 
III)? by iboaiv tli»t Jh« rh»»ye cbitb it It »oo,' » •» . 
ctUbUib »■» C't iIj (lUltufraudalrKtm Irc Im »» ■ 

■od tiimUn tend. OuVBtO MnJo * 'nimoo i 
NitH . . 2 N V/, £8 ' 

S0 < 

la itrfrt far ralr Iteaal ra*'* A <1 <t»» Uddir 
latin atlarbtd r Tltin prOfyTty U tbc (i<«at«o t * 
B irtrt* V M «i 0 I'f’CT fi' 4-xr^ 

leldtT »u r fvrrrd to a rinil to t and o tauMnl a 
d(mi for tb» uU a* tl" property in nlufaetloi 1 
of tb( (ortnii jad^’cxTt dra* J (fam «tcd ili« 
gndyiB " ty'tvter for tt» ntoro of trrtais allrged 
teniid ration iTovy and o'tauird a d'err* it (it- 
eotl 0 t *h cL br b w.bt to tair and btracr por« 
cbaicr of t>r «aa« preprify tf *h <-b ibr ralr VaJ l 
bern dirrtrd at alovr cnrotiontd. //>M that N 
ereW only porrhaiatLe ifcpFrty»abJ«ilolli«d»»t»a 
far m 1(. and Ibat tti« tranaartiou (gbn^otct to iHat 
drrrM bidnotfrrt {0 tliakr f* off Siaf«<r» ftal 
* BsHoo l.at 8 N W, leO 

St4 Sooui nc£in r I'lKjiiivra 

I4N tr^o 


oftoai U/art irtrt ! — An aart on-jKirrliaftT raa 
^Ofrt 00 Jbe frasifalicJ art* and aLrtifiOtt* of It* 
oil propTutor la fraod cf tb( d<iT« raiCBOO r 
nomw) 3 Agra. 16 

DswAn Lot t 1 ieoiu 0 W E , 831 



oronf. cf parthtHr le faatrad rl - Th« 

Io««iifri»MOf aporebatfrat aaal* h ci**rll^ cl 
mdrernii^bound by aa award la fraad ef llx 
omreloatifb the jadjnjirBl-diliton trrr* part!** 
AiriTnr » Eio Kaua Fisnn 7 N W , 365 

39 — 

caottr ta art ande itrir — Thrr* ia w aotbnrHr foi 
tb* protosition that tb* porcbaaiT at a ail* in carre 
Unn of a d«M of thr ti,U, tale aad InUrnt of IL 
iodB^t-dibtor araoina by lh»t portbaw ui 

^lyttaiisM tillr.aBdfaMrrrtof li* lad™* 

jadfftatctwrtdito 
fa. ^..15 tv^v^t " -rifrtion tlw oaliAity «, 
1 '* prerknuly tnadr, nra i 

Ban Ecara Lau, Loaiiig Kocia ^ 

{18tr.n.,3: 

P"f«t-a/eftyoye_Co«„., ^ 


HfT-T! IN EXECUTION OP uechee 

— woaliaa'd. 

7 IttCIUAEBS JJI0)1T3 OF-foa/iaari, 
gai* • BurtfCS* to A ef fOrUia noi"*? ^ • 
arrsn y fa' awivy U't and rotniaoiol iM to 
ai nu c tb* proporty by pft Ijara, pala!. or rtbiT* 
«ur,b. •birbiota ninlt b* ractol to lb* tiLtl'g 
ancat a»tt of tte Trprty A ant at^CrL-* 1/ 

(lanM a palBi to C i' 0 taiept a dtrfre a^isit 
A ter tb* a-xonaf at lb* fcaa. an I It* {r^ff 
•at anlJ ia iLfanlt of pijtur'l. I> »aa lir pf 
tbaarf at ti* ai.etic*> aaU Jlr'J tbit ZJ ctnll 
naJntam Lta aci* a.:alajt t to let aalde tb* yalci and 
far tuvwina ) aaiikXJ Kiraii Uui r Iltaax 
KtoSatn* , 1 E la 11^ A. C., 16S 

S C KatMO KiiBOCit Itoiiia * Jlaatncxo 

^CU(« . . 10 W. Il^ 161 


(d) liiaatata. 

4L _ — night to eatetaenU.-Tt* 
rale that tbr rl.bt to raatnereU |**l with Ibe 
ircprriy »b<T» *c!J by Ibr ir»!i*r b »»rtt ayplirta’ao 
■ bra tb* rroprrty l« acU bjr tb* town la ixirciica 
of adrerceaiabit lta IKaxi MAbBCa U»tx» 
r litu Cm-TPtA OOiiaKtc . 23WlL,6£l 


(r) Lvainim 


4& .. - night to oahloatonti—J/oW* 

y«y*, Sal* ••■hr —6a tb( lllh ot Paly lS*t>, S 
obtained a iWerco aoa sal 2/ dveetlng Z) to pay 
tbcannaladraurd epcei » Mel.tg* of i/a 
«abiii tJ flvntU fioiB tb* tbe* of irm* or, la 
defaattof fayBmt U.* land* to Ur ml t wi b Lbofty 
t» it to lU at tbe aale. IVfaalt baii'g b*«a Uadrr 
tb* taiid* «rTe mid ea tbr Slatof Ia«* 1S77« tad it 
bcecmrtbel’arrbaarr At tb* lioie o' lb* tal* tb* 
lands were in Ibe «rapaticB cf Z> a tenaata cailrr aa 
a;T*rii>.ct to pit* to ir a uotety of tb* crops, Ua 
' tbejjtb fbcriBl^rlSyr A*aeth<rJad,:’BeBb«r<ditor 
of I>, altotbnl lb* ttop* on tboa* Ua la wbSrb had 
b*«« mi aaj atered by i/a UsaaU aiaee tb* date 
eftbeaaSe Jltfd that by tb* as.* to M all nybt, 
titl*, and (alrmt ef It tae'tuSn: bu rf^bt to tb* 
naoirty of tb* rrop* In tb* ba tdi ot bit tecasu pasird 
to B, and ao revdoal nebt retaaiaed In E oo vbicli 
J a nmUm Rmli] oyaratr tb* rrop* cot hsriog 
boenaeloatly eanird away aad appropruted by I). 
Law MoituAB* lUxKor ixsuc t tanar Oorm 
PATaSKA* . . . El..lt.3Bom,WTfl 

W troy ifoadiay 

ow taaiaati la tttnUaa o/« irert* alljiaei ita 
martfajia is yarr.tn'c,— A niorlg*T*t In posansoa 
«srd on bn sirt^ayr aad bsrisy ottarsod • dreror 
broagbt tbp load to m)* la remtion and tb* etrea- 
tanHyarebnarr wa* pUerd la jcaaratioo. JJtt* lb* 
noitgaget was not *olj6l«il to rteorei frota tb* eaeec- 
two porebutr ti* rata* of tb* tien ttABdiD- *rT> 
ruuuacA T SitiuTTA . E 1,. JL, 13 MaU, 15 

<<i) JtijT. 


far J»rra*r frafr<,ter efi- 




■titmit fauf 
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SALE m EXECUTIOIT OE DECEEE 

— coniinued. 

7. PUECHASEES, EIGHTS OV—conU,wed. 

of purchaser . — Tlic purclmser of a zamindari sold 
in csccntion of a decree is entitled to all tlic rents 
ncCming due from the date of his purchase; and 
if the tenants or raiyats, after having had notice 
of his title, choose to continue to pay their rents 
to, or for 'the use of, the former proprietor, they 
do so at their peril, and cannot plead such payments 
in answer to a suit for rent by the new oa-ncr. Con- 
KCTOE OF EAJSHAHTE -r. HTm SOOKDEIlY Debia 

[W. E., 1884, Act X, 6 

45. Apportionineat of rents — 

JPvrchaser of share of estate . — A purchase at a sale 
in execution of a decree of one of several estates let 
in one jmtni is not hound by any agreement between 
the patnidar and other zamiudars regarding their 
shares of the entire patni rent. ICor can he claim 
from the patnidar as his own share of the patni rent 
a sum bearing the same proportion to the whole patni 
rent as the sudder jumnm bears to tlic sndder jumma 
of all the estates let out in patni. In order to obtain 
redress in such a case, cither the patnidar or one or 
all of the zamindars may hai c their fixed patni rent 
properly apportioned among the several zamindars 
by a civil suit in which all the ztimindars should he 
parties. PoEEsn Nate Rot e. Bisnnoop Dexr 

[W. E„ 1864, Act X, 16 

(e) Beteesiokaet Ixiebest. 

48. Beversionary right of 

grantor — Properly liable to attachment and ^sale 
— Grant to Hindu indow for maintenance for life 
— Act VIII of 1S59, s. 205— Civil Procedure Code, 
s. 266 (Ir ). — One A", the sole owner of a certain 
village, had a son J. J had two wives. By his first 1 
wife he had a son Z7. J’s second wife was (?, by i 
whom he had a son whose widow was K, the defen- j 
dant in the suit. J died leaving U his sou, G i 
his widow, and K his son’s widow, and on his death | 
IF inherited the village. Prior to the year IS?^, U i 
had made a gift to G of 105 highas situate in the ' 
vElage. In 1874 the rights and interests of XI ) 
in the village were sold by auction and purchased by [ 
T, the ancestor of the plaintiffs. <? by a deed of gift . 
conveyed the J05 bigbas to K and ultimately died on ' 
26th January 1683. Plaintiffs then sued to set aside • 
the gift and for possession of the land. The learned i 
Judge found that the land was given to G in lieu of j 
her maintenance, which she was to hold rent-free for ^ 
her life, and that she had been in possession thereof 
for twenty years. Further, that !7 had the right to 
resume the land and assess it to rent on the death of 
G, and all the rights and interests of XT in the laud ' 
were attached and sold in 1874. On second appeal it j 
was contended that the interest of XT in the land 
at the time of the sale of the village by anction was 
in the nature of a mere expectancy and thereforo 
could not bo sold and was not sold. Held that XI 
gave to G the usufruct of the land for her life 
in lien of her maintenance ; that after the gift the 
interest of XT in the land was of the same character 
and carried with it the same consequences as the 


SAUB HT EXECTTiTIOTr OE DECBBE 

— continued. 

7. PUECHASEES, EIGHTS OP— concluded. 

reversion, which the lessor would have for land leased 
for life or years, and analogous to the right which a 
mortgagor who had granted a usufructuary mortgage 
uould have ; and that XT had a vested right in the land 
uhich was capable of being sold and that right passed 
to the auction-purchaser at the sale of 1874, Koraj 
Koonv-ar Komul Koomrar, 6 TV. R., 34; Ram 
Chunder Tantra Das v, Dhunno Horain Chukar- 
batfy, 7 R. L. R.. 341 : 13 TV. R., F. R., 17 ; Tujfuc- 
cool Husain Khan v. Raghunath Pershad, 7 R. A, 
J?., 1S6 : 14 Hoore’s I. A., 40, distinguished 
KAcmvAiK r. Sabot Chake 

[I. L. B., 10 AH., 462 

(/) SlBIDHAlf. 

47. Malabar Law — Personal decree 

against larnavan — Cicil Procedure Code, s. 333 . — 
A sued for possession of certain shops beloagiog to 
a Malabar tarivad, which had been attached in execa- 
tion of a personal decree passed against a hamavan in 
a suit for a private debt. In the execution proceed- 
ings, an objection petition was put in, stating that 
the shops were stridhanam and was rejected ; and the 
order of rejection was not appealed against for one 
year. Ecsppndents Kos. 1 to 4, the husbands of the 
persons who put in the objection petition, were 
in possession and were now sued for possession. The 
plaintiff was assignee of the purchaser at the execu- 
tion B,alc. Re/d that upon the facts found the plain- 
tiff acquired notliing under the Court sale. Achota 
V. Maioiate . . I. L. B., 10 Mad., 357 

8. ERBOES IK DE3CRIPTIOK OF PBOPEBTY 
SOLD. 

48. — Subject of purchase — Certi- 

ficate of sale, Descnpfton in — Obligation of pur- 
chaser to see that cerlifeate is correct. — It is the 
business of an auction-purchaser to see that the sale 
certificate conveys to him what he supposes himself 
to have purchased, audit is not open to him to adduce 
evidence afterwards to prove that he purchased any- 
thing more than the certificate shows him to have 
taken under the sale. Peabee Moettn Mookeejee 
o. Gosto Beeabv Det . . 26 W. B., 104 

49. Certificate of 

sale more extensire than decree — Right of purchaser. 
— ^Where a decree-holder obtains an order for the sale 
of the judgment-debtor’s interest in certain property, 
and, becoming purchaser at the sale uhich follows, 
receives a sale certificate going beyond the order, ho 
cannot avail himself of anything in the certificate be- 
yond the order. Gowbee KOTitm BnOTTACHAHJEE 
r. SuBCT CnOTUEE Doss Biswas 22 "W. B., 408 

60. Subject of sale — Discrepaneg 

betrceen noiijicalion of sale and sale certificate — 
Right of purchaser.— "TihcTC on an execution sale 
there is a discrepancy between the conditions in the 
notification of u hat is to be sold and the certificate 
of what has been sold, the conditions In the noti- 
fication are to be taken as of superior authority in 



DIQESrOF CA 5 Z 5 . 


8A1S nr I3XCTJTI0TT OF dechee 1 SAU! m i^crmoiT or dechee 

I ro nhnrei ' 

A EEBOES lU DESCRlPTIOir OP FEOPFUTT , « EBROCMK DESCBIPTIOir OF PHOPEBTT 
SOLD— *■ SOLD— 
aMlratrwithUie ccnfiirtisecWBUo! tUrf iiiraa«R 6 ACO-*- 7 ."bot»fWrw^rrfci(atop«foHB 

l^MCotion of » d«m» for »m*r» of rent, »n Tb* pisint ta thj* isit fUtodtlni tb» 

atiun WM made for a *» 1 « of tli* for th» of lb* roatrxt •*» tb» “ rotiro Ulalb B, joaa* 

»rr«n of wbicb the dctreo bad hr ra o^ltiaid. A aod the deme »bUb tbe partbaew* 

BotificatiOQ **» lined rorpcrtioBi'io be » nl« prwU. obtained for lie iprciKe petf^TBaoee of (be wo*™ 
Batuja under Art \ni o'r lb 59 * S 43 and la nfrmd to It* nbjfrt-mattef fa i 5 nil!ar trnBfc BtU 

TFtrnanee of that notiflealAn the eale of the n^bt, |o a *mt by tbe psKbaaen for the poneetloo of the 

title, and lateieitof tie jodgwei't-dcblor took plaee allsilal mbat that tb* teraeof tbe jcertfaye *rre 

XTeU that tbe tennre od po» by that eale, I enSrintly cooprebeiulTe to faefade that Bubaf, aaa 


Botwilbetanding that tbe lale eMtifieate lUted It 


fatonWhy the eatry of tbe juasmacf 


tbe tenure iteclf wbieb bad beei^old. L’k* Cbcbs nubU S. etetarire of tbe jornma of tba ellarU 
£{]( f Go&nn CRmzn btozciraiit mebal, to etrtade tbe latter from tbo nortgag^ tbe 

V(ZC l^R^4eO I entry of tbe Jauina Lelggnenfy ■faenptiTr. Ain 
g. _ **“* tbe allnrUl mebil paesed to the aort*en*p’»»^ 

1 .»ij U uiufee I ths*»f at tb» aartUn-ealt, Badet tb* «orda *" alt*eb*d 

-ItliTi.. . tBebab" Alnthattbeealetotbeptato.!ffepae»ed 


fe.«r* lold-A.yAf ej y«reta*fr 5 ;-^ la nvur. 
tioa of a dtffee againrt B, caaadd the mU of 
tenare itjlmg It a jote lanraia. t, tbe raprrt 


he mIc of a I mebab'’ Alio that tbe tale to tbe ptauuiffe paeaed 
tenare itjlmg It a jote jaarma. V. the nprrfar < 'T'lf'.t*''* 

uoinder pa'ebaud the tennrea* e.'b for «»! »« I?™ 

batfaaingtopeytbebelaoceofthepardbaM-Biooey. «>»i>alB fa t^ ^e eontnrt, 

the tenare with the .ajaedetcriptMOBure^d. and bemg Birrely detoriptire *•**"" ^^ 

r arebaied by C for one rapee J. on iutvtniag t [I. Iiu JL, 3 AIL. Joi 

ii nutake la baxing adrertiied tbe property m* 
jote-janna. «bea tn firt U wti a ebamiUt talekb (a . p JOIXT rCOFEBTT 

store pcrnaiiest end ralaabU beldisgl eaaaedaeote 


t right! aad interert* (a (be ebanlUt tahitb. I 


-Baloef Jolat prope rt y** U- 


A (bat C coaid art be cniidrred ea innoceat p 


I la eotiUed to eo rjaal abarewltb A, thelatmet of A 


BO ^b traare M tbit nbieb be pnrchaicd undw (be sawrieiaao EraKaa BRcrtiCB***** » tat- 

• bw.i!, 45 = 

17W. a_4 54. Bofa ngbt of laeiaber of 

Ko n . * Joint Blndta fAisUy in tmdJTf ded property 

./ .oU-$.l. ..*r I ’? {"/ f 

Vendor end yeirj.ier -Theproprieii, of a Wnlb There *a, be a xalid •Jjop o *» «<eat^ fa an 
aad oehal calbd B ai««ed .itb rereaae *t J 

P 6 A 00 - 4 -r. to wbicbeertam Uadi »h.eb bad been 


formed into a aeparate lubal and aiicued *itb 
rerenae at KSS, mcrtgigNl itistbcwtmna “tVe 
agree mutnally to inongage tbe end Ulskb B, and 


jadtnenl.debtor %oaU be jadiiidoaliy enailei 
I Saeh danmgci ia tbe coiti reeorered eoaititate a 
I jad*-Drat.d^, «a rripect Of niiicb tie jadjinmt* 
I erediki'erightearetbeeuneeatboienponenyother 


■bole o! the iDoaiabioni,inal aad appended, 3 l»i 4 K,g ■(**• AtTiiram Oiiucn: 1 Mad., 471 

appCTdtd nghU, water and foteat ptodace high and Veeree eyaieif mi rfionrat perteeriVe mnreaMixU 
/r— fiV«»ye..e/rort.eX;"p;tr^A„? 
p-iMi«ry, waabronibtbj C*ctinrt“d.ai mtaLerof a ftrm 
•, 5 ' eJio egeiLt »l^£na SUelf , ”l^a decree wa* 

thr^lal^lSb n I«»<d aetoMmely A wai one of two partner, fa 

att.ebrinebilaM^ltbltta^^dJt'^hu.^Jllt**^ *,"?■. rerti>« { B) «M not named in 

fag IberHo,” »»i Mia a ih. **** la eiecatioo of the decree, the right, 

entorc-aglhemortiiee ^ mlmit of A in a lUMe, wfaeb in fart 

laen« 7 *«ontS Vo ^ beloo^to the firm. wa. wdd to the pUmtiff. In a 

entire talolfa B, lott broogbt by tbe pUinoa agaiait £, tbe rtber 
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SAI^ m EXECIITION OE' DBCBEiB 
■"’‘’"r JOINT PEOPEETT-conh-.mei.^^ 

partner in the S™' ^ Cs in no better poei- 

l,rty,-Eeld that tbe partnersbip pro- 
ton than a purchaser at » against a single 

perty maac in be allowed to effect a 

nna that be could debtor, to wbose 

^rtialpartihon, wbi^ tb entitled to 

ngbt he Buecceded, yg aoald do was to bring 

tfftain. AU that the Pl''«^£°at of the whole eon- 

a suit for an account and t^jat interest in the pro- 

See Kbshat Qopai GiNde o. Bom., 1G5 

- 60 Property of 

Share of one ^Jiare, Furehase of. 

Minda family — Unascerta xi.e g\,are of one of 

_ln the Bombay nndivided family in the 

the co-parceners w a Hmd .y seized and 

ancestral estate debt in his lifetime, 

sold in execution for ^^^^ceTtained share cannot. 

The purchaser of snch an nnasc of any 

before partition, insist family cstotc, 

particular portion of ^ajjiect to the prior 

and he tabes any such ®^'®f„tiae\bc family estate 
charges or incumbrances ''^®;'"Jtaehment of a co- 
or that particular share. The as ^ an 

parcener’s share in the family P tbe share, 

ordiiiary money-decree ®^°"y,.^b,a^ent-dcbtor in 
right, title, and intercrt of the ]u b ae- 

sneh parts of the family P’^i^^reditor can specify 
scribing them'j as the jndgmen interest, 

and against the share, ncht, tit 
■ in all other parts of the family P P pp Bom., 76 

57. 7~I7~^,-eraloo-pa'-eeners 

sale of ihe interest of one co-parcener. 

, intheundivuledesfate—Morigag lt mort- 

_ In 1848 two members of of tbe ancestral 

caced some land forming a porti . o decree 
fstote. The mortgagee, ha^ng J'gnutas of the 
in 1856 on his mortgage, oaus aeeount 

mortgaged land to be nttached “ud^ mortgagors 

of the right and interest of one ^ brought by 
only on 24th January 18/1- 1 ^jber of Gi® 

the purchaser agmnst a tlnr ^ pnntas then 

divided family, in whose VO!;®bsioii ^ 

^vere, to recover the same from b 

perty ef the mortgagor whos the 

therein had been attached an share of the 

purchaser could take no m bad been attache 

co-parcener whose >nrtrcs ^jpbt bo defined as i 
and sold, though made by him in 

existed at the time e. Bhask^ 

1848. rAKHTiBABC} Ai.AimB ^ pp Bom., 
6HIV . • of loint tenants— 

58 — Property of 3 .. 

Share in Joint family Tpli:%Z,archa!er.~J^^f.l 
honse-Service in a family 

the interest qf ono of several 3 


SAI.E IN EXECUTION OE UECBEE 

"’‘’'"'^"jOINT PBOPEETY— oonfintieif- 

dwclling:honeean^^^^^^^ 

tenure is Eoid - > dwclling-liouso with the 

to joint possession ^ yjit to share in tbe 

other sbarcholdere, and ^ ^ Sama- 

service rents. m : 2 IT. F., Mis.SO^ 

sundari,B.F.F.,^i‘P BlSWAS v. BaM 

commented on. B.E., 10 Calc., 244 

■UxTH NEOaT • ■ ' " 

y,. BSHA^ CHumiBB Babbb.bbo. 

BAKBE3EE . 


59. 


Property of joint tenure- 
tjc7* — nfifi of sBv$rol ^oint 

holderB-Beeres decree -In exe- 

s/roreri— E/rc®i °/ of several joint holders 

cution of a decree ^bat is sold, and 

of a tennre, when it >® of the judgment 

intended to he ^ , breonfined to that interest, 

debtor only, the ™„V4‘bt have sold the whole 
althongh the to do so or although 

LnurcVd he P^^P^^^ILed possession of the 

the purchaser “ay ha ^ J bowever, it 

whole tenure "ndp t^ ^ been sued as 

appears that the ° the whole tenure, and 

representing the P to be of tbe right, 

that tbe ®®1®> 

title, interest of the jnno ,,„gbt to 

intended to ''®’,®"e tbe tennre. tbe whole tenure must 

operate as, “ nassed by tbe sale. If 

bo considered ns tovin= L j of the proceedings, 
nucstiou is doubtful ou the tace^^^^^ 

^Tto“bc £ or language of tbe proceedingB. 

So Bab Smon v. b“b.. 10 Calc., 998 

See NITATI BEHAEISAI^ 

GOTIKDA SAHA • _ HAEI BASS 

and Akunpa Kumee ^ B., 27 Calc., 545 

HAEUAE - • J f family 

60. r: ofwrchase-mpne 


■Pronerty of joint laiuixo- 

i S'AS . 

which was not .a "®®,®®fJ J’-gogecds are used to satis^ 
upheld, even the P ^^5 bor- 

nnotber “ ^g parties suing fo® “""f’ 

vAWPd on i3CCcsBit\. A p onif* ftfc bound to pay 
•ment of such invalid of the debt as would 

tiic auction-purchasers so muci pj^y[,o PBnsTlAn 
b^vo been a "burden on the «tate. Bi^^ gp 

-BASisroNAEAmBA^^^^^^^^^^ decree 

af^nsi karnaran obWncd against 

“^If.ine.vccutmuo a “on®y^ 


l^Tin execution “ -rrSmaron 

a person who happen ^y jg attached and sold, 

bartarwad.thetarwad^^^^^^ noth ng. and 
a purchaser at an "O t ^ j^,ggtbc Pnrobaso was 

in such a case the question material. 

made hand -/^f'^KoLlAcnKt r. KESATmmo^ 

En^YAC^A^^nATI^I<BOMnlJ ^ ^ 6 Mad., 201 

liAEsniii AsniA . 
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3 JOIKT rBOrERTT-Maf.Mwi 


9 JOIKT PBOFERTr— 
phtntiS VIS entitlfJ to Wfottr hu ilife of the pro- 


Safe odrert$/fnftl voder dettet opauMf I pertf wUhoat ps* mg hi* *h»re of the tB3rtg»5e debt, 
e«<i« praperfv - A cunor brotbe ihare in fc joint | nndthetltWM immitenel whether or ^tbe 


famOyViUte «»i held nc't liahie nnaer nenle ndrer. ' e«|eir»e exeenteJ to diKharpenpnof mortgoM debt 

tuemwt «hch rcfrred .olelj to the r.ghti nail . of the f.ther StBBiluyiTir^ e hraw 

inUrrttjofhi* tldiT brotlere who did rotrepretent JinjtiTAnna . LI*. o -MAtl-. l-io 

him Ihcuph the drcrre w»» npiluit the entire pro- — Zseevtitv <if 


perty Fix LocHry Soini. t Ur«o dtrrtt ajustt css IrotUr —Eisils of c/tee 

DoesiE Il.,144 j _ jpnrchnjfd nlOhuwM »h»re In nTilIigei 

J.mt For e. Onirr Tot 10 VT E.. 241 1 pneehnied n both ^»hieh pre^n 

were, f* the time they were reepertirely pnTChaeed, 

63 Aforfyaye for i wrtgnfrwl to eeenre one debt. J died leariog fonr 

feyal ■eeetiiry ly nonoyina Irellera/yoinl/aniry toot A tier J’t denth r, whos«T>Un;e hnd Add 
—Salt ■■ e«>r«/iai> of dterti ollaittd sjctnit uk ciecetum of ndc«ree for the nile of the m rtgeged 
Ror/yayor olese — of psrrXattr nod oiler proiNTty (Tied E, ctdcet foa cf J, tot ntenhie costn- 
Rewher of yOKi^anWy,— A, the mineyios member fanlmn uimpeet of the dehtemreiiby the D'oHgigr, 
of n joint Bindafnmily (rOTCmed hy the Ititahehom nnd he oStuned ■ dc<ir« for E210 ncd eoete, nnd 


Uw, for JO nt family pnrpooei ond leeol i 


ity duecting the 1 0 biiwu ihare to be lol I in utufnc* 


iDertg»..ed the joint family property Thr mortyn ee tnn ol the den-eUl omoant. Upv nttnrhmriit of 
■nhwanently ned A nlose npos the mortcnee ob- the ehnre in exenticnof thedecree,thethree ycnager 


thereon lei ited the purchaser tt the eoetion wJe m 


Ike eut meet Thu objert-oo itm diallowMl no made }< 


e nodtbeule u> exemiieii of the decree toD< pUee 


hii endenronr to «t rowsiitn lo n loit by the The rale eert fiente ehnwed th*t the property told 
porehewr i-iinit i! nnd e ifeW thit IFe irirreet I WM'tbengbU •Ddlnlemte" of £ u the >0 buw*«. 
in the jomt ftmly pr petty vai onnffoeted by tbe The three ynnyrr lee* of J nb^nenUy broiaht n 

deeree peueO in the martn?* toit and that the par- nit to e^blsh their ntht to 71 huvw oot of tbe lO 

choter wm not entitled to the rcl et he enoyht an ond to an wide the nle t that ntmU ffefif that 

regirdahil ehare Satrae>4Bi»e««aa r Sabeewe* the tharea of tho pUinliffa were cnafferted by the 
J L P t iltd^liS fo lowed AniuK aale end alHbat pwaeO therenndrr to the p-irtnaarr 

Sot r Bmt Boi S 1, B., 11 Calo., 29S waa the Si tifwna ihare of the jndymeoi-debtor 

. Tbe plaintiiEi were honodhy the deem Iq » ami 
rr^ lalilfrnffjiii !. or.iu jr i' *> * t« wbiebthey wm Dof pattiea and by eaale to wbieh 

a they obje«wt and in the teeth of the tema of tbe 

?>* foneerf t5 defeet them SMf. 

ninda faTw ^ r "^'7^ Bab 1.41 r T4iC.Au . L I- E, 8 AIL, 383 


ptore that the debt for wluch tbe propfrt* »aa aold I t> be aoJd ahoald bare bmi left an open qnea- 
waa eonlrarted fer fimilj parpr-if, by (j,, manaffer I tam for adjodieat on {n s auit between rnrehaaera 
of the family t.vTSix « Sa&aritni ^ ’■* ** 


ilalming nght therein. Bnr.O 


[I. X,. ^ 6 Had., 12 Sdob r DwamsA Data lA^ra,!^ 

6S ^ nndinded 68. SoJt of sstttlral 

nindn family tonnatmg of two Irothern. tbe elder. ” «/ *rrr* aga.ssi 

while maoayiag the property donnp the minonfr of frtier—Iftlajr to \nptori,sr taU—K ton's inter- 
tbe yoonyer exrcnted a mortyage of family pr. petty “*T 1“ ®“ * aoeeatral prepertv la exe- 

m rene^ of a fomier mortyage, exerated by bu ** • moner-deerro againat hia father, bnl 

'"**'“* ‘•■''orr u aeeniity Tor mimey, Int for par Wh^faer ft hoci or hoei not pam will ‘bare to be 

pt»« t>irtheri» moral nor lIlesaL The motnere determined by the nrcnmatancei of each caae 

brother upon tl u m Ttg^' D'*»J “ hriminr procets’ingi to impeub nleaia a 


lotaleujdpnrehawd tho pmerty w 

haViag InnuU a ,it for 


f<»’ partrtwa t^teata piaa on the aale. Btfo Koi. r Hcwi 

1^ l^rv?***""^‘^*»'>n'»«'^themoft. 1- !*• R-. S Calc, 495 . 12 O T* B.. 293 

89 


■ yoaai asetttral frafirtfSsls of rigXt, fiffe. 
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SiM m EXEOOTIOK OF MCKEE 

“"TToisT raopi!E«-».«»»^ 

tvnd interest of a fatb incnrrcd by bim, 

eseention of a interest of the son, 

pisses aswcll tbc ’pj for an immoral par- 

where the debt a'ns no inonired wbetbev 

^ose, and where that tho 

there n-as a fl'^rec a|W sale m 

property ^as prope y pnrehnsed tho 

Ltisfaction ot the deer ^n,l j,or>'i fide 

estate land fide wider tii determining 

Jaid a valuable consideratmnfoyt^ 
whether the sale p. jjod not the 

of tho ron, the nature ot ponsidcred. Unless 
nature of the ^ incurred for 

it can bo shown t^'^t f c dco^^ the nature 

an immoral P"’^P°^®V , i i^tio determined against tho 
o£ the debt must be held to the father. 

3on ny there in the family 

property. Factit Hait Eaai *. Mtrrn 

JligJii of father 


^ Itxgnie UJ J-' 

®"''! itaplo ""“I" 

members of a l”"t M • y' certain 

title, '"terest of the 3 the 

joint immoveable property s property. 

purchasers tooh a to reeover tiieir shares 

BHAGWAT Dassa r. Gotjbi ^ ^ P{_^ 218 

— 


sale m EXECUTION OE UBCBEE 

— eonlinved. _ 

P. JOINT PROPERTY— confinMed- 

“ir cir;™S| 

right, title, . ^chased at the sale, obtained 

Tbc creditor, hail g P 

possession of the a he Mg^ father purchased by the 
title, and t^Xin the share of that 

creditor mas onl> a right stjdatv^ik i . Ruppa 

iud.'ment-debtor by partition. So ^gg 

WsAMX APrA^^ 

ag^in-ilfamr-AHach^en^^^^^ eons^ 

gait brought acamst t'' , executed by the former, 

and his eldest son, ™ Cothe^ated as seen- 

by which family prop y decree was 

Ay for the v^^cnyfjbe ^deb^,.^ 

passed against the f . , ^ gptd. In execution 

property was ‘^“’“j[^ „operty was attached, but, on 
of this '^'‘^'•"’/''g/^e^yonnscr sons, the attachment 

the intcrveyion oyhc y " brought 

was set aside ^cfnhlish Ins risrhfc to sell the 

by.b,a«»u. to • ,b. 

J onnger sons y arej^ younger 

against their fathc , decree must he treated as a 

sons Mere conccnicd, G o decry 

decree for moyy ygn of the decree against 

that could ho sold in eyeu UitAicES- 

the father uns the yarc of tye ^ ^ g^g 

WABA 1-. SIKGAPEIITJMAI. . A. A.* 


SfuSt if ‘ '"■f 

3 r™Wa «■' X“”XT3"' ti, 

® 1* 1S.“ tiXii™ •^"■T ’S 

'X' X ™."a 

p«ty S,;Sta-rie t» tt. 

S» r BeH »»►»'» K, 350 

Attnchment of 

fZiy f lZ"ied”fo "’Mfreetlf father^ 

fn^ihAoZ ohJnja 

f/airf fS"orL\^nd.iided Hindn family 


Impartible 

.-jiioneu-deeree against tamindar—dU 
sarmndari M .y^ estateSwt bg son to 

taehment and of pw chaser — 

recover decree obtained against the 

In cxecntioii of "^Yble zamindnri. the creditor 
holder of an _ nn'pertv- portion of the 

attached J™ described as ‘the property of 

zamindari - whit ^ pnr- 

the debtor. This . brought by the 

chased by L. A sn y g father’s death 

son of tbe judgment-debtw that all that 

to recover theyrope ty ^ ^^^^^ the jud^ont- 

i tv. and therefore tho plaintiff 

debt r in th p P Stvagabga c. liAKSnitAKA 

was entitled to recover. ^ ^ jgS 

. Joint Hindu 


l.f'jX' iSiSS 

against the ^ transaction by uhich he has 

family in rofc«nce ancestral pro- 

profe-^Ecd to charge ;a execution of 

perty, and a Bale .,j^t ancestral propertj, yGi™t 
such decree of 1 , -jn-bts and interests sold, the 
any limitation as to r co-parceners are to 

rights and '"^"cs o purchaser, and they 

.s'.« ua,, ™ • 
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SAXE nr EXEccnoN op eecbee 

9 JOD.T PBOPPRIT— 
dclt IntuTTtd for unmortl parpwei of the kind men- 
tionti b; TajMtalisa Ch II. < 4S, nad Ifeaa. 
Ch. VIII. »lok» 159 md one wkieh it wonld not 
be (heirpi3Q« dot; m woe fo diecba/^e. If, bo* 
CTfr, tbe decree, from tbe form of the entt the 
einTMtCT of the debt rtcoTcred hj it end iU terme, 
li to be interpreted »• a decree % dost the father 
done and personal to hiBiielf. and all that it pnt ap 
and tali thertonder tn necotioQ li hu n(rht and 
intereet in the joint ancestral estate, then the 
auction purchaser acqnirei no more than that nghl 
and hitmit — t e . the ti^ht to demand partition to 
iho eitfst of the falbn'j share. Js this last mm* . 
boned case, the cCHOparcenrri can sneeetsfnlly reaut | 
anjr attempt on the part of the anction ponhaser to 
ebtain possesson of thewhde of the joint ancestral 
estate, or, if heobtaini pnaession majcaintaio a I 
amt for ejectment to the extent of their iharee opon 
the hasu of the terai of the decree obtained against 
the father and the limited nature of the nghts 
passed h? the sale therenndcr Oirlkatu tall 
T iTaatao tall li B Z R fS7 DttaJyal Ml 
» J«7*ep A’eeeia £ ajt / £ £ S Calf, I 
193 Sifoj Sami Peer t 5Aeo Peered ' 

t Z^ B S Calt fiS Piitetnie Lall Saiaa t 
Xseleeirae £iip* Z H, 6 I 213 ilaltara* 
CAttli T ^aayili Fira Paajta Chaatlamiiar, 

I Z S $ilai^l, ffarJt t‘araia Saha T.Saeiar 
Periail ifistse, 1 Z B^tO Cale,S39 i Ifamamt 
£a5aasia v Jfedsa Ifetta, Z L S., 23 Cafe, I 
Uli SamtiaraiaLai a fitaweas Peered./ Xlf. 

3 MU, *iS. Oatra r 1/aaak Cia*f, fTatilf : 
/refer, All^ 16S3, f 131> Wttila Aofee AlU 
13$4 f 23 1 Aepaan^a Saa,a Stlia Aiaaa,ll 
afeerr’e I A„ 7i PIsf Ctoad r Afsa £>set. 

X £ S^4 All. 300 ClamaiJi Pane r Ram 
Proesd, 1 Z 2 All, 207 and Rama Sand 
S.s<r» T 0«l.»d S.ajt XX£.5.dff.3?d.refer 
redto. SasaUllc hlesaiitr Si50Q 

tL X. H, 8 AIL, 205 

78- — Son'i iKaiihfafar 

failtra asBf— Safe ej aarntral fraptrtw—Baad 
fd$ pseeJarre — Bj the tale of aneertrel property 
in eiecnticai «f a mere nNioey.deeree apainit the 
father for bis separate debt only the n-’ht f^le aod 
intereit of the father pass to (be pnrrfaairr and no- 
thing more aod this holds fooJ srhrther the par* 
chsser is a strasger or the decree-holder himself A 
purchaser at a Conrt stle cannot set op the till* of 
» bead fidt pnrrbaser Xae rslse wnbost notice. 

Xollmiebasd If afrbssd r Porfse B etae 9 Bom 

W. and SolJayeiaad OolaMaad T BiairtaJ! 

Bsitaji Kis 

cBiTiiai OCX « YinreasTixsTiBXiraTKnoTiax 
{f>X.S.,SBan].,4S9 

ees»T»l estate, to »hich h« s^ ^ of ha an 


SAXE nr EXECUTION OP decheb 

9 JOINT PEOPEETY— efl«ii»»ed. 
•ouseyedhy * deed of gift the whole of ha interest in 
the ancestral property, mclnding the property wider 
attachment, to P I ire days after the execution of 
the deed of gift the property was sold in exeeation of 
the d«ree of the atUchmg creditor, C, and was par* 
chased by Catneh sale Ten days after the aUe. 
A Inetdnted proeecdings, under a 25d of Aet VlII 
of 19S9.to set It aside on the ground of irregnUnty 
These proceedings srers sfterwards costiaacd in the 
Dame of A, bnt TirtnaHs on behalf of the minor P. 
under the control and direction of the Collector, 
who had taken charge of hii estate, and appointed 
a manager under Act XL of 18SS These proceed* 
sngs terminated in 1574 by the apphcallon to set 
at^e the being diaoisied and the tale was 
Iberrfo^ confirmed, and C took poiieai on of Ih" 

I property In 1877 a salt was institoted on behalf 
' of Jt, br (hs raasagrr sppointnl by the CsEcctor, 
against 0 aod A to recorerl peasession of the pro* 
P^y, on tbs gnncil (1) that when it was sold it 
seas Slot the property of A, the Jadgment-deblor, 
and (2) tW the property of a joint Uiada family 
I coold not be sold or ahchited by, or taken in ***^" 

I twn of, a decree against a single member of that 
family Bald (1> that the fact that the pWnlia, 
through his guardian, had actirelr lalerrmed In ih* 
proceedings onJer a 2S3 at Act VIIlof)859, was 
DO bar to lbs Inititotion of tbs prroent loit on bu 
behalf I <S) that C at the sals pnrebased the intereit, 
whatestr it was of A only, and was estitUd to 
hare it aecerlained and aUoltal to him on part tioa | 
and (3) (bat aMboogb under tbs Ifitaksban law a 
member of joint family cantot, or may not, be able 
to abeuaie ms ihars or Interest m the joint familjr 
estate, yet sncli share or intnrst can be tak*n to 
exccutioa aod sold by the holder of a diicree agaiBit 
him. Coucctosor Mosoora r Hranti Naasty 
Bbiiui.XUB., scale-. 425 SC.1,.E„112 

78 C«ei? PneeJare 

Coda (Afi Till of 1359), t 26t—Ptcral,a» of 
Aeerea epaiaA a mtmier of an wsdirtded /unify by 
aala of i»» per*9S»| isfereit in (4» fanxlj ettalc 
mbith mat an imfartiila zsnisifari , eiel ssfereef, 
by reason of kit dead iffore thi safe roasisfisa 
onfy of Ikt rtah aniRrafiU Ikrt aoeol/tfifi — Oa 
a Isle of the right, title, and intereit in an Impartible 
ssmindan. in exeration of d erect arsiost the zamio* 
dir. the bead of an nndinded family the qnestion 
wa»wbeUier(«l only hii own personal interest (bj 
the wlK-le title to tbs raaundan, laclading (be 
interest of a son and snecesnr passed to the par 
chaser The proclamation of nle porported to relate 
to(«) only I aod between the dates of proclamation and 
the anetioniale tbs asmioiir died. On the argn* 
menl (bat, this baTinggiren nse to an amhienity, 
the Conrt must be nndeiatood to have wld all that 
it ronld selL and that nnderlhe circnrostaneea, it 
ranld ^1, and waa bound to sell (») j beeanse the 
«bts, tb« subject of the deereea ander riecatiwi, not 
oaring been incurred by the late xamindar for any 
immoral pnrpnse, tbs entire lanundan form«d assets 
, for Uwir payment in the hands of hia eon,— ^efd 
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SALE IE EXECUTIOE ' OP DECREE 

— conlitiued. 


SALE nsr BXECDTIOE OP DECREE 

— continued. 


9. JOINT PROPERTY— 


9. JOINT PROPS KTY— coni, 


tlmi ihc question of whit tlic Court could or should 
hive sold had not arisen. All that required decision 
was what the Conrt had sold. If (o) only was put 
up for silo, then that interest only could have been 
purchased. Tuo Courts baviaer coucurred in findinpr 
that (fi) only was sold, in which also their Lordships 
agreed, only that interest passed to the pnrclmer. 
Pettachi ’CireTiiAK (. Saxoim Viea Pakdia 
Chixsatambiae . . L L. R., 10 Mad., 241 

[L. R., 14 L A., 84 

76. — - - Purchaser at a 

sale in erecidion o/ a decree directing sate of the 
ichole right, title, and interest of grandfather 
— Assignment Ig grandson^ of the same propertu 
sniseqventlg to such sale, Pffect of.— ln 1858 
S morterrsed certain ancestral property to the first 
defeud.int for a tenn of nine j’cars. In 1864, S 
being then dead, the defendant sued J?, the son of 
iS, to recover the money-debt, and obtained a decree 
against the estate of the deceased. The land in 
question was thereupon attached and sold ou the 
13th August 1873, subject to' defend int's mortgacc- 
lieii, and was purcliascd for the defendant by his 
cousin. The certificate of sale was drawn up in 
accordanco with the decree, and recited that the pnr- 
ch.iscr bought the whole riglit, title, aud interest of 
.7. On the 3rd August 1882 the plaintiff purehsiscd 
from P’s sons the share of It in i’s estate. The 
plaintiff sued the defendant to redeem the property. 
The Court of first instauco rejected his claim. On 
.appeal, the lower Appellate Court reversed that 
decree, and remanded the case for re-trial. Against 
this order of remand, the defendant appealed to the 
High Court. Held, restoring the decree of the 
Court of first instance, tliat tlic language of the 
decree showed that the intention was to make the 
land itself liable for the debt, and not merely S’a 
interest. By his purcliasc the defendant was to bo 
reganied as having hargained for, and purchased 
the entire interest in, the land. Nam, mi Bnbnasm 
X. Modhun Vohun, P. L. U., 13 Calc, 21, followed. 
SAICHARAJf SnET C. SiTAEAM ShET 

[L L. R., D Bom., 42 

80. Joint H’nda 

family — Fraudulent hypothecation hg father — e>Kif 
upon the personal olligation against the father 
onlg — 3foneg-decree, Sale in execution of — Sale 
certificate referring to rights and interest of father 
onlg in join* family propertg — Suit hy sons far 
declaration of right to their shares — Form of decree, 
— If a person in possession of property v\hicli origi- 
uallv belonged to the members of a joint Hindu 
family, of whom the father was one, can produce as 
his document of title only a sale certific.atc showing 
him to h.avo bought, in erccutioa of a money-decreo 
against the father only, the right, title, and interest 
of the father, then he lias bought noth ng more than 
such interest, and ho is liable to be compelled to 
restore to tho other members of the joint family their 
interests, which bad not, upon the face of the salo- 
certific.ate, passed by tho sale. Tho father and 
manager of a joint Hindu family exeented a deed 
whereby he hypothecated certain zamindari property, 
TOI, T 


covenanting to put tho mortgagee in proprietary 
possession thereof if the debt should not bo paid on 
a certain date. This transictioa afterwards turned 
ont to be fraudulent ou his part, as he had no interest 
in this property, and the obligors then sued him to 
recover the debt upon the personal obligation, and 
obtained a money-decree, in execution whereof the 
right, title, and interest of the judgment-debtor in 
certain joint family property was notified for sale, 
and a sale took place at which, upon tho face of 
the sale ccrtific.ate, only that right, title, and interest 
W.13 sold. The auetion-purchasors, having obtained 
possession, asserted a right to tho whole of the joint 
family estate, upon the ground that, as the judgment- 
debtor was father of the family, the decree must be 
assnmed to base been passed against him in his 
capacity as karta, and that the other members of the 
f.imilywere therefore bound by the decree and sale. 
The other members brought a suit to recover pos- 
session of their shares. Held that, ina.smnch as 
n{xm the terms of the s, ale-certificate no hing more 
passed to the defendants at the sale than the right, 
title, and interest of the father, the plaintiffs were 
entitled to maintain the suit and to bar e a decree 
declaring them entitled to tho whole property, sub- 
ject to a declaration that the dcfeud.ants, as auction- 
purchasers of tho father’s share, might come in 
and claim a partition of that share out of the joint 
I estate. Per Mahmoob, J., that the plaintiffs were 
entitled to succeed on tho further ground that tte 
debt for which the decree against the father was 
passed was immoral within the meaning of Hindn 
law. Simbhunaih Pandag v. Golap Stngh, L. J?., 
14 I, A., 77 ■ I. L. B., 14 Calc., 672. Peendyal v. 
Jugdeep Piarain Sirtgh, h. F.., 4 I. A,, 247 • 
I. L.E.,3 Calc., 19'>; and Surdeg Aarain Saha 
V. Under Perhash jilisser, L. R , 11 I, A., 26 
I. L, R., 10 Calc., 626, referred to. Raw Sahai 
r. Kewab Sikoh . . L L. R., 9 -AIL, 672 


81, — - — — ~ " Decree against 

father — Sate of ancestral estate in execntion of 
money^decrce Soids rtghfs and ltabiltttes.~~A 
purchased the half share of tho judgment-debtors in 
certain immoveable family property, at a Court sale 
held in execution of money-decrees against R and 
his brother, who were members of an undi\ided 
Hindu family. A’s undivided son sued A—B and 
the remaining members of his f.imily being also 

joined as deft ndants—torccoi era share in the land, 

alleging that his interest was not bound by the s,alc ; 
•hut ho did not prove that the debt for which the 
decrees were passed w.ts immoral, and it appeared 
that A had bargained and paid for the entire estate. 
The plaintiff was a miaor at the time of the sale, and 
B was now the managing member of tho family. 
Held that tho Court sale was binding on the plain- 
tiff’s share. Nanomi Babuasia v. Modhun Hohun, 
A r /3 I. A., 1-I.L R-r Cale., 21, discussed 
and followed. KcNnAti Be.^i v. Kesita^ f 

baoa . . ■ • LL.R.,llMad.,e4 

Q 2 *^0X111 family — 

mrtgage by father and eldest son— Death of 

12 K 
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bale in EXECCmON or dbceeu 

8 JOINT PBOPEBTT— 
defcl Jnnmed tor uninor*! parrosw of tte kind mra* 
twBtd by roj«oMlijr» Ch II, i. 43, Md afaBn. 
Ch. Till, tlokn 159 nsd on* wbich it woala not 
be ibeir picm* dsty u foni to durber^ It, k^r 
ever, the dem*, from tb* form of the mt, tbe 
c^nctrr of tbe debt rtcorertd by it ond iU ttnn*. 
it to be interpreted « o dixna oenlnet Um tetber 
•lone end pertonsl to himtelf, ind nil tb&t it pat np 
Bsd told ^croonder in (ZKntion it hi* nitht ud 
mterat m the joint snentril eitntr, Um tba 
naction pnnhiter seiinirei no more tbso (bat right 
nnd totertrt,— •-*, the right to derasnd pirtitwi to 
the extent ot the fethn'e tbnre In this lut-men 
tnjned cste, the eo^perceaere e*n sofeesitnlly resut 
nny nltetg^ on the put ot the netion porehseer to 
iMsin potsetsicQ of the whole of the joint nnmtnl 
eitste, or It he ohUlnc p «sesiun any tnainteio n | 
init for ejectment to tb* extent of tbeir thjret span 
thebssitot the tenni of the decree ebtsined sgiURst 
the father nnd the limited nature of the nghte 
puted by the nU therennder Otrliartt Latl 
T Eoats* taU,JiB L It i<r, Zteeaffot to» 

T ITeroi* T L. B~ 9 Cole, i 

J9S snesj B«u« JTeer t Sii,e Peced 
Z X. SnC C«/e,JJJf Bi/ttttnf Sato* t 
Z eeineone 5iv5 L &, 6 I d, S33 Jfetfoyoo 
ClleMi T Soeyifi Tim Paedio CJtiaaefaab,**, 

I L B ,9 ilai„ t , Btfdi Aaraia 3al* r Boader 
Perioe) JTuier I L B.SO Cate- 839 t ITantmt 
PaliiMiR r ir«d*s JfeliB, I £, B, 13 CaU, 
gijSam^o'OitLalt Bbavaat Peeead.f Z.B„ 

S AlK 843 Oatra r Batai Claaf, ITttHjr 
Beitt, dll. 2<S3 p 194 TPeebr* Bate* dll. 
ISa f 23 , dfptrtei’ r Sama Salia dtja* It 
ilatr^t I d„ ?! Phal Ckaair ilaa Staji 
I Z S. 4 dll 309, a«wa,7. AVir » Baa. 

Ffaaadf 2 Z R, 2 dll. 26? and fia«*a hand 

Siati r 0al,Mj S a^i, J L S ! dll. 394 refer 
red to. Bus bfu c Ui&uM <iiFoa 

[LL. K,8 AH., SOS 

76 — —San’ahaMtlafar 

feUtf't dalt—SaU aj eaft,i,al peopeefy-Baad 
JUa pantatif — By the (ale of aocettnl property 
in eiecntion *1 a mere monej-drerre a’awrt the 
father for his separate debt, only tb« risht, title, and 
interest ot the father put to the pnrrbssrraod dcn 
I hmg more, ud Hus bolds poof whether the pur- 
thaw IS a stranger or the deeree-Loldfr himself A 
potthaset at a Coort tile cannot act np the title of 
a fide purchaser for raise without hotwe 
XaUn.cias<< VaUlaadt SatlarB clar 9 
W, ttd ieUajrcioad Oola>e»o»i T Bla.e^^, 
* B®"-. 192, folliwei llHicut fiw 
tSiTDBiOCT, rsSBTA’tTSSlTSBlIWtKBOTXla 
0.. n. I* B., 8 Bom., 489 

—dhmt,.. ..I : — dfiloketan* taw 

wMitwefr’e.- «are?*»/-TTW, ij 

after the attLc'tanS’rf’*^.^ *'“* ^fibihara law. 


SALS m EXECUTION OT DECBEB 

0 JOINT PEOPEBTT— eoat.Bissif 
•mreyed by a deed of gift tba ssbri* of bis interest is 
IhaancMttal property, ineladmg the property under 
attachment, to B ITre days after tbo exeentioa ot 
thedeedof^ft tbeproperty was soldin exeeotiin ot 
the decree ot the attaching eredllor, C, and wsi por* 
chased by Cat tneb sals. Ten dsys after the lsT^ 
d {sainted proeaedingt, under a. SSt of Act Till 
of ItSS.to act it aside on the gnsnd of irregnlarity 
These proceeding* were afterward* continued la the 
name ot ri, boi rirtnsily on hrbaUot the mmor B, 
aoder the cnctipl and dirrctioD of the Coilecto', 
who had taken charge of his etlete, and appomted 
a manager nndrr Act XL of 1858 These proceed* 
tog* termiosted in 1374 by tbe application to »et 
a^e the sale being dismissed, and tbe tale was 
therefore conSrmeA and C took possess on of the 
property In 1377 ainit was institateden behalf 
ef S, by the managrr appeintnl by the CoUector^ 
against <7 and d to recoreri possession of the pro* 
petty, OB the gronnd (1) t^t whn it wa* eoIJ it 
ssas not the property of d, the jndzsmt-debtor , 
and (2) that tbe property of a joint iffadn fasniy 
could pot be eoid or ahrtiated by, or taken in cxeea* 
tuB of. a decree agaioit a single member of that 
family Jltld (1) thst the fert that the pUintia, 
tbfougb hw gosrd^. bad aetirely uterrned in the 
proceedings onder a 250 of Act ^ 111 of 1859, was 
aobarto the institotioo of the pnont imt onhu 
bebalfi(t) that Cat tbe nl* pnrehasof tbe iatmst, 
whatmr it wm of A only, and was entitled to 
hare it aserrUined and ailolted to him on partitioa , 
and (3) that aithoogh nndcr the llilakshata law a 
^ momber of jobt {amAf cannot, or may not. be able 
I toalicuaieus share or btenst b the joint family 
eeUle. yrt racb share or intemt can b» taken ia 
erention and sold by tbe bolder of a decree agauiit 
bim. CoutCTOBor MoiraiiTBr Hotssi Naasts 
bBiaai L E E, B Cafe., 4SS. 6 C E E, trg 

78 — Csrif PtwvJare 

Coda (d’t nil of l%59), a Xt-EztmUo% af 
daerta oyoisrt a ssssiber o/oa vadirided famiU ha 
aala of hu piTioaal isferere is (te famtlj eit^le 
wiiri MS SB tnyerfrif* asmiadtirs. ssrl asreresf, 
byreasoB of h\a rfesll hafart the safe ronsislisy 
«B/y of ft* rrnfs a»i frafUa (Isb maeolleetad —On 
a tile of the right title, and interest la an unpirtiM* 
tuBiadan. b execntioa of decrees a-unst the ssmin* 
dar the bead of »n ondiTided family t^ qnesthn 
was whether only his own personal interest. (5) 
tbe wH« title to tb# ismindan, fticladins the 
intmst of a son and succrssm passed to the par 
ehaser Tbe ppoclamatinn of ssle parpocted to relate 
to(«) onW , and between the dite* of proelamstioa and 
tbe aoct.'m-ssle the ssmindar died. On the aren- 
ment that, haims girm nse to an ambigoitT, 
the Orart must be nndentood to hare kM ail that 
it ^Id eel] aaJ that, andcrlhe circomstaaces. it 
^Id s^. and wa* Wd to «n (i), beca,*, tbe 
slebU. the snhjcct of the decrees under exeent on not 
liarug bem inenmd by the late tsmiodar for any 
ub™^ purpose, the entire lamindan formed a*s»t* 
f« Weir payment In the hand* of his ion,~fftli 
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SAI.5: IN EXECUTION -OP DECREE 

— cotttinaed. , 

9 JOIKT riiOPERTV-co»i.«Herf. 

" c 1 (■ n.n Court conld or eIiouW 

tlmt ttic quCEtiott All Oiftt required decision 

liave sold had not aris • / \ „„iy was put 

ua^s^hat tRe Court Uad sold 

up for sale, concurred in findm? 

purcliascd. Two Cou a - Lordships 

that (o) only was sold, in puichascr. 

npreed, only that mterc T Y,ba. PaKJHA 

Pettachi CnETiiAR w. • *_ Mad., 241 

Cui>'>-ATA1IBIA31 . • ^ ^ ^ P4 X. A., 84 

J^itrcliaser at a 

4lt 

— Ass.yr.meaf ly grandsons ^1858 

prfpcrty to the first 

w-as tticrcupou attached and sold on the 
A^,m«t 1873 Buhicct to* defendant’s tuortqaa^ 
Sas pnvcEased for the defendant by his 
!!f^:^n Thr certificate of sale was drawn np in 
fl'oueo with the decree, and recited that the pur* 
SX-W th7rrholc r’lqht, title, and interest o 
9 On the" 3rd ifugust 1882 the plnjntili pnreh^j^ 
from R’b sons the share of JJ m S s estate. The 
plaintiff sued the defendaut 

TTie Court of first instance rejected his claim. O 
SpS the lower Appellate Cmrt reversed 
decree and remanded the case for re-tnal. 
ais-order of remand, the defendaut appealed to the 
BWi ^art. Retd, rcstoriug the decree of the 
CoSrtof firrt instance, that the 
decree showed that the intention w as to make the 
Und itsclt liable for tbe debt, and not m'rclj « « 
interest. By his purchase the ‘Reliant 
retnirded as haamg bargained for, and piircliasc 
the mtirc interest ill, the land 
a-. ITodAun Mahnn.I.L. «.. t-> Calc, 21, fo 
SATCH.lBAAt SlTEX r. SirABAlI^nET^ ^ ^ ^ 

go, Joint Rtnf" 


OE 


deceee 


SAUS m EXECUTION 

— eon^tnuec?* , 

9 JOIKT PEOPBHTY— conftn«firf. 

possession transaction afterwards^ turned 

a certain ditc. in „o mtercat 

out to be frandu obligors then sued him to 

in this properti, am t ^ t obligation, and 

rccoier the debt ul»n theje^ona 
obtained a money . ’ * indament-debtor in 
right, tWp. Vjf^^„°;t?^as notified for sale 

eertain 3 °'“*; wliieh, upon the face o 

and a sale that right, title, and interest 

the sale certificate, only i ® jj„^lnn; obtained 

sold. The anctio^*^ t 

possession, asserted ° that, as the judgment* 

family estate, iipo , the decree must be 

debtor was father passed against him m his 

assumed a tJja^ the other members of the 

capacity as karta, an" t and sale, 

family were a suit to recoier pos- 

Tlic other members w""-’" tl,at, inasmuch as 
Bossion of t'^^>^„fthp^;alc^certific.ate no hing more 
x,pon the terms of the s r,gl,t, 

passed to the defcnda dB at piaiotifls were 

title, and ^ W.t and to have a decree 

entitled to the whole property, sub* 

declaring R>am entitled W anction- 

joettoa dcelaratioa that then 

nurcliasers of tbo fatne joint 

^nr daim a partition of that sbar 

Xtc. Tei* Mahmoob, J.. tOA 
cniiLd to ”L«e agaiuBt the father. was 

debt for which the d meaning of Hindu 

passed was itnmorol ^it ^ Singh, L. R, 

, era 

f f'/ 'f t' *“ 

fn:^rS,S'4|g;,s« 

..KW»5n.o« . • ^ 

— — " " estate in execution of 

rigtds ^ 


81 . 

fother-Sale '‘’T°'I.;nJ.ts and UahtMiei.—f^ 

rEirS'*””Srn“& 

cerlificaie referring to nghts and interest of fat ie 

Zlhn jodi family propert y -Suit h.V >onj for 

declaration of right **‘'"*-f‘^'”,,;f/orici- 
— If a person in possession of property ."."'an °nb 
■naliv belonged to tlio members of a joint Hindu 
faniilv, of whom the father was one, can produce ns 
his document of title only a sale certificate shMinS 
him to have bought, in cxeciitiou of a moncy-dicrco 
against the father only, the right, title, and interest 
of the father, then he has bought noth ng more than 
such interest, and he is liable to he co-aPfR" 
restore to the other members of the joint family tneir 
interests, which had not, upon the face of the sa 
certificate, passed by the sale. The father aM 
manager of a joint Hindu family executed a 
whereby be hjpotheeated certain zamiudan property. 


the remaining members m the land. 
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9 JOIOT PROPERTr— co(tiintt«rf. 
tlieestitcoE co-sliwcra in respect of tnnsfers made 
hy, or execution ag-jiusfc, the lioad of tl>e Eainily lias 
been tills, rir., wbat. if there « vs a convovauco, the 
parties oo'itr-itted about, or ndiat, if there «'.is only a 
sale in execution, the purcliaser had reason to think 
he Was bu\ ing. Each case must depend on its o\ni 
circumstances. Upooraop Tetcari/ LnJla Bandh- 
Jee Sublet/, I. L. li , 6 Calc., T40, distinguished 
SrMB^^^AT^ Pasde r. Gotvp SrKsn 

[I. Ii. R., 14 Calc., 572 
D. E., 14 L A., 77 

87. Hindu la 10 — 

Joint fanily — Ceurl-sale of right, title, and tnfereU 
of the father, Jffect of — One It and Lis sons were 
members of an nndixided family. In execution of 
certain money decrees passcd acainst It, the lands in 
dispute were sold to various per^oas, from whom they 
were af tern. vrds bought by the defemliut. In 1873 
31 died, and in 1837 his sons and grandson filed this 
suit against the defendant to rccorcr the lands. They 
alleged that the lands were service v.vtan lands and 
inalienable, and that the csccution-salea affected 
nothing except Jf’s life-interest, and that, on It's 
de-ith, they (the plaintiffs) became entitled. They 
also contended that, cren if the Court should find the 
lands vv ere not sorv ice vatan lands, they were, at all 
events, ancestral pinpiuty, and tliat the plvinti^’ 
interests therein vvere not affected by, osccution-salcs 
under decrees to which thev were not parties. Reid 
on the evidence that, although the sale-proclamation 
and salc-ecrtifieate spohe only of the riglit, title, and 
interest of R as being offered for sale and purchased 
by the auction-purchasers, the entire f.amilj interest 
in the property was, as a fact, the subject of the 
auction-sales. The words “right, title, aud iiitcicst” 
of the judgment-debtor are ambiguous words, which 
may either mean the sliare which ho would have 
obtained on partition, or the aniomit wliich he might 
h IV c sold 1 1 satisfy his debt ; and it is in each case a 
mixed question of law and fact to determine what the 
Court mteuded to sell and what the purchaser expected 
to buy. Appaji Bapuji r. KesHat Siiajibat. 
KeSIUV SnAlCBAT t. Apeaji Bapuji 

[I. Xi, B., 15 Bom., 13 

88, — Son’s interest in 

ancestral property — Death of son before sale . — 
Where the son died betvreen attacliment and sale, the 
judgment creditor wis hold to have no property in 
wliat ho had attached, so as to entitle him to -sell 
it in execution of his decree. Goon Pekehab r. 
SHEODBEif .... 4ir.W.,137 

89. Right of pur- 

chaser — Sale of reversionary interest. — d, a Hindu, 
was possessed of .an undivided moiety in certain pro- 
perty, and was also entitled to a reversionary interest 
in the other undivided moiety contingent on his snr- 
xiv ing his mother. In a suit against A, the Sheriff, 
under a writ of ft. fa., seized and sold to B the right, 
title, and interest of A in the premises In an ex- 
parte snit by B, asking for a declaration that he 
was entitled to the contingent rev ersionary interest 
of A, as well as to his present possessory right, 

TOE. T 


SA LE IN EXECUTION OF DECREE 

— continued. 

9. JOIR'T PROPERTr— concfmfeif. 
Sr.ACPnEitsoir, J., gave a decree for the present pos- 
sessory right, but refused to make any decree as to 
the contingent reversionary interest of A. Kisto 
Bhoxe GAjroootr r. RABcirr Dosbbb 

[1 Ind. Jur., N. S,, 324 

90. — — Interest of co- 

teidotes in estate iindirtiferf. — The co-widows of one 
and the same husband take a joint interest in one 
undivided estate. Semble — The interest of one or 
two such nidows cannot be sold in execution of 
decree. Ivathapebeviae r. Veskauai 
i [L L. R., 2 Mad., 194 

f 91. Right of pur- 

i chaser tinder jomt decree — Rrror in certificate . — 
llTicro a joint decree for contribntioa which had been 
passed against a Hindu widow .■md tiie rever-ioner 
vv as executed against the latter as the sole surviving 
judgment-debtor, by the sale of his rights and iuter- 
I Cats in the property, the joint property was held 
[ t> hav 0 been pasicd even though the silo certificate 
I omitted the word " property." CnownilBS Ztr. 

' HOOBTO Hp<^ r. Gooeoo CmrK>* Ror 

, fl5W.E„339 

I 10. MORTGAGED PROPEBTL 

^ 92. Mortgagor, Interest of— Sate 

I under money-decree — Sate un ter decree enforcing 
CTortynge.— There are substantial differences between 
j a sale in execution for a money-decree tvjid a sale 
under a decree ordering .a sale to enforce a mortgage. 
In the former case tbo Court proposes to sell whatever 
interest in the property nonld, under any circum- 
stances, bo avaiUble to creditors at the date of the 
attachment ; in the latter case, whatever interest the 
mortgagor v\ as, under any circumstances, competent 
to create, and did create at the time of the mortgage. 
POSXAPPA PlEULI O. PaPPUTAYTAB'OAE 

[I. L. E., 4 Mad., 1 

93. Interest taken by pur- 

ebaser. — Where the rights and interests of a judg- 
mcnt-dehtci are sold in execution, the purchaser 
takes the land to which they relate, subject to such 
mortgages and leases as may be existing. OoJAGtrs 
Boy r. Ravi Kbeeawan Srson . 10 W. B., 384 

94. Froclamatton of 

sate — Zlorlgaqes noted tn proclamation of sate — 
Cii tl Procedure Code (IS‘^2), si. 252 — 287 . — Claims 
admitted bv parties or established by the decree of a 
Court should be entered in the proclamation of sale as 
charges upon the propertv'. though they have come 
to the knowledge of the Com t iu an inquiry under 
B. 287 only, and have not been made the sub jeet of an 
order under s. 287 of the Civil Procedure Code. 
ShAMAPPA CHEDAiTBAEAV a r. SUBBAO BaVICHAKDEA 

TeuiAPOb . . . I. Ii. E., 18 Bom., 175 

95. Purchaser 

of mortgaged property. Rights of— Right to set 
aside incumbrances — A purchaser of property sold 
under a decree in favour of a mortgagee cannot 
claim to set aside, as prejudicial to its rights, a ticca 

12 H 2 
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A Mhtoiattit wirfliucf, I, . . 
mortiaj. and obtaininjr » dtfT« for tlie » 

nuJ io-i not nfiinir* »ny nglit* belonging W ln»l 

Jrortnire »u payment uru » telnnUry bn 

decifft azalni* bn vendor vrii n pmoisl one 
.impU debt, not aeenrnl by nny eecorily connected 
w.tU *n> pwtem of the Und in depute UnOntS 
ItOTr Ectofi* XiBiiv “-rton W. It., 1804.3^5 

100 Pnrchssa by tnortgages- 

X««» */ •offffejrr — Xiofilite «/ piirrh ittr—Tf 
r««i'/ntcee«.-Crrt«iii biohmIii were granted m »ur-»' 
pcthiii bneeby C to plalntitf’a aneeiter Af^ Ot 
dntb, bU btir, y, pUdgCd one of the moiiiari. J>» 
wrtb othm ai eollateml accunty, m • bond w 
^Hja.ein the of rUmt.ff, and wne year, liter eicenUd • *ar-^ 
mofniid i, the ugh* to irll the enlue ctate ot the pftb.i 'OtUh in farcor of difc^aot 

BKirtgaeor ai tie jamc tinted at the <Uu of the poairnmn by pacing to plamtifl the merueydse^tr 

BorteaBe and he raimnt le ilrprued of tbie aeennty 1 the Brat tor I peahgi Jeaa* rEHDtiC then io« 
by any anhiMnent ehir.ci on the p operty or pnof ' atone on bU b- nd and oSUi.ied a deerer, a «««“*’« 
nnrepitped AaTgca which the mortgaior may ercate ‘ « f which he acid a abarc lu K and pnrchaieo it ^ 
„ a:.. ' U-l._ 1.. V_.>. .1^ .At In a «n<f trt nnuia.iin and tO hltr thC alIIKm« 


10 "W B.. 325 
Ceaditionaf i/tU < 

tiecMltd Itfore tali of eierat.o*. l«t “pt' 
gngtft decree —A porchaicr under a decree for asle 
obtained by the mortgagee under a aimple mortgase 
dsea not purthate rebject to a conditional aal rae- 
ented br the mortgagor after the prior morlgoree 
bad obtained a decree of iile h t before Hie pr perty 
waa actually aold liaisaiitiv Sivon » ■'BEfaa 

Mti” 7 -Wit.. 67 

07. Aa/«re •/ wiert 

aajee’e aeciirily— Sale iy •naelyayre— r>ylfe «f 
«tirt«"f "ler/yayee— Ciril JProre'arr Torfe JS,J, 
t SS9-* The aeennty to which i m rtnisee hreomra 
ratitled under the ordinary form of n> 


jr baTO ernted. \Vhen he bntige tt< property to 
lalo- the aaU u an ont'and^t aali ot the eetale 
ot the debtor ast the pnrrha‘er take, the property 
nbjeet only to ihoie incfltnbnncri which were u 
exiatence at that date, tlienzb unch of the taban|«ent 
loenmbrsoecriaamar, tithe lio<e of ihe aale hare 
taken ont eiecution. may bare a ngbt to aalufv their 
dasina from the anrplua pioeciela of the aale In a|^ 
pWiag a 3S9 of the Lode of Cii il Froeedare to eatea 
of the above deaenptiim theaonlf ' iher>,ht title 
and irterrat of the defendaet id the prnpertv Mill’' 
mnsthetiiiderfloid aa meaning Ihi n bt title, and 
Intereet which the decree ordered to be aedd, — tj, 
the right title and inleieat which the judgment* 
debtor had n the prepeety at the time of tbe mart I 
gage Eiaamis Lainas e Paisiiras Aaoinaw 

t7Bom.,A C.146 ! 

Bnojo Khdosse Dcaaue Mihosed 

11017.11,161 

6 C Bbiiisu KiaoBi Dan e ITonuiim 
bAiBM . . IB 1,.B, A.O,I53 

Sa- SiaHtortJttw, 

” - Jigbta 

• — wirrniiy TnurvBiged and 

d'rlarod liable to aalc la Innidatinn of the dthl for 
wtlrb it Waa niortgnged,\the purchiair pnrriiaaea 


arlf In a mt for peueaiiin and to baer the anpen* 
only of hla lini deeUr d ovtr defendant’, *iiW" 
ptiJiti,— JJeM that plaintiff waa net entitled to poi- 
aroaion nntil Ic pail off the whole of theamonnt 
•d'aneedbv tbrdifenUut to clear off the debt one 
nndcr the Bnl rnr i peahgi l«ie Utld tiro that w* 
holdtT of a anbac’inent incumbtanc#, by r*>?‘*i* „ * 
pniriorambranre aeqnirciall the right, of the 1*“*^ 
ao far at the aiBOOiil aetnilly paid by him for that 
parpoac u eoncemrib BlEow Sjweu » I'B«SRV*J 
hail, . . * . , 24-\T.B„47 

lOL niglit of pnrohtaer ofmort- 

gag'd property /,r,f oad ircoao mor/yoge* — 

i Where a ni rtgagee auea upoahia n-ortgaae-bono aad 
hiv claim la decreed, the decree ihonMbcaatiafied oat 
of the mortgaged property, and not oat of the right, 
lule and latercrt which remain In the mortgago'. 
‘The partbaaer at the ezerat»n.ta]e acjnirea all the 
intereat which pawed by Ihe tnortgage to the mort- 
gagee and any intereil which ri-nulncd In the mert 

gaeor— ,,c,hiieqaityof redrmpti n Iftlirr* 

, a aecoad imrtjiigE, all that it could paaa from the 
mortgagor vea* hi, equity of redemption and the 
deem In aroit on wch mortgage could only autborice 
ihoaaleof the equity of rcdemptiou, unles, tha fif,t 
nxwtgigea w,i sude a party, and hi, mortgage 
•hown to ha loraliJ and the aeceud mortgage to hate 
prionly Eooui. CHmurs Dbb • Goi cE IfoSB* 
Bmu . . . 22W.lt. 380 


^ made by w,, <j| ,rtA ly fo, tiwney advaDc,, 
vrteain, a nirtgag, Bulil tile debt b wtiefied, and 


102 . - 


- E/Tcct or oolf 


•pTlitt.- The oinal mode in the mofoasil Civil 
CoiiMa,of arlling in mewigage Muti “ the rizht title, 
aad iutereit” of the inortgagor or bia heir, I* not 
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correct, i£ dccincd to be liia ri,;bt, title, “ind intcicst at 
tlictimcoE the sale. Ibc iatentiou of tlic Court is 
to pass to the purchaser the light, title, ami interest 
both of the mortgagor oncl inortgagce. Wlmt pisseS 
to the auctioii-purchaficr under the certificate of sale 
is the right, title, and interest of the mortgagor as it 
stood uhen he made the inortg-ige and not merely ns 
it stood at the time of the Couit-salc. One U mort- 
gaged certain immoveable pit petty to A It (defen- 
dant Ko 1) for ttlOO on the 7th May 1SC3 On tho 
death of U, iho mortgagee A Jt brought a suit 
(Ko. 811 of 1S71) ag.iiast his ividovv, 1C (defendant 
Jdo. 2), but did not make his (IT’s) children (who were 
minors) pirlics to it. On tho 23th .Tnly 1871 A It 
obtained a decree for BIG >, being thcamnantof piin- 
cipal and intercbt due ou his mortgage, vv ith further 
..interest from tho date of suit to date of payment. 
That decree diiectcd satisfaction of tho nmuniit dne 
under it out of the n ortgaged property if it vvcie not 
paid by the widow, K (defend mfc Ro. 2). K baaing 
failed to satisfy the decree, the Court, on the applici- 
tiou of ,i iJ (the dccrcc-lioldci ', sold the mortgaged 
propcity on the iGtli Scptcmbei 1872 for R,00 to the 
biothei of A It. On tlio 7tU August 1878 the auc- 
tion-purebaser obtained a certificate of sale to the 
effect that he kad purchased at tho Court-sale “ the 
right, title, aud iutcicst of Jl” (tho widow) in the 
mort.ragcd property. On the 17th August 1871 the 
auction purchaser sold the property foi 11700 to the 
fathci of the plaiutill. In 1877 tho plaiulilf sued 
A It (the mortgagee and dccice-holdcr) to reiovcr 
possess on of the property with mcsiio profits, TTb 
widow JC and childrtn (two sons and a daughter) were 
defendants in the suit, the pi uutiff alleging, in addi- 
tion to the facts just, stated, that these defendants 
had colluded with the Icnauts of the propeity in 
dispute and collected the produce thereof. De- 
fendant Ko. 1 {A It) domed his liability. Ihc 
answer of defendants Ko®. 2, 3, 1, and 5 (icspcctivclj 
thewidow, twosous, andadvuabterof 17) substantially 
Was that tlio Court sale did not affect tlic rights of 
defendants Kos. 3. 4, and 5, as they had not been 
parties to the mortgage suit Ko .ell of 1 871, aud that 
they were entitled to hold the property. Tho Subor- 
dinate Judge awarded the pliiiitiff’s claim, holding 
that b th tho sales— eir, tho Conit-salo under the 
mortgage-decrco in suit Ko. 311 of 1S71 and the 
subsequently private sale by the audio i-purchaser 
— wore land Jide and binding on defendantsKos 2, 3, 
4, and 5, inasmuch as the debt for w bich the pi operty 
was sold bad been contracted by U. This decree was 
reversed on appeal, on the giound that the Court-sale 
extended only to the right, title, and interest of K 
(defendant Ko. 2 ) in tho mortgaged property, aud did 
not affect tho rights of defendants Kos. 3, 4, and 5, 
who were not piitics to it. On appeil to the High 
Court , — Held that the defect in the title of the pur- 
chaser (plaintiff) aroso from the circumstance that tho 
suit o{ A It (2Co 311 of 1871) for foreclosure and 
sale was sufficientl\ constituted as to parties, both the 
sales having been found to be uuimpencbable in all 
other respects, and that the defendants Ifos. 3, 4, and 
S were only entitled to tho same relief which they 
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10. MORTGAGED PROPERTY— conft«»e(f. 
would have obtained if they had been made parties 
to that suit - 1 (r , the i ight ot redeeming the property 
by paying off tlic mortgage. The High Court accord- 
ingly lovcrscd tho dcciee of the District Judge, and 
directed the defendants Kos 3, 4, and 5 to pay to the 
plaintiffs, within six caUmiar months from date, the 
sum of BICO, with iutercat oi tho principal (B400) 
from date of tho instiluiioa of suit Ko. 3il of 1871 
until I aynieut, 'Iho Court iurthcr dire ted that, ui 
default of pajment, tho mortgage should bo fore- 
closed, aud defendants 2fos. 3, 4, aud 5 precluded 
from redeeming the pi operty which should bo deli- 
vered up to the plaintiff. AbduUiA &AIBA r, Ab- 
BUXiLA • ... X, L. E., G Eoin., 3 

See also bmtixaAPt’nE t. Pexhe 

[I, L. E., 2 Bom., 662 

103, Decrees enforc- 

ing tnoHgages — Priority — Certain immoveable 
piopcrty was sold on tho same day in the evccution 
of two deciccs, one of which enforced a chaige upon 
such property created in 1864 and the other a cliarge 
created rn 1867. Held that tho purchaser of such 
propertj at the sale ru the execution of tho decree 
which enforced the earlier charge was entitled to the 
possessio 1 of such property in prcicrencc to the pur- 
ch istr of it at tho sale in the csccntioii of the decree 
which enforced tho later charge, notvv ithstaudmg tho 
latter hud obt lined posscssiou of tho property in 
virtue of his purchase Ajeodhga Pershad v. 
Moracha Kooer, So IF. Ji , Soi, distinguished. 
Jaaxi Da 3 r. Badhi Kath I. L. E., 2 All., 688 

104, — — liight of prior 

mortgagee. — On the Slat August 18C3 A mortgaged 
his house to B, who brought a foreclosure suit, aud on 
tho 7th Julj ISGj obtaiued a decree against A for the 
sale of tbo bouse if the mortg.ige-ilDbt was not paid 
01 or before the a4th March 18G8. 'Ihc debt not 
hwing been paid, tho house was said at a Court’s 
sale on the 15th July 1870 and purchased by C, In 
an actio 1 brought bj the plaintiff to lecovcr poases- 
610 U of tho house, ou tho ground that he had par- 
ch iscd it on tlie 2nd August 18G3 at an cxccution-siile 
under a common money-decree against A, — Meld 
that the plaintiff’s sale was subject, not only to the 
mortgage of 1863, but also lo tho dceieo upon it 
under which the right, title, and interest of the mort- 
gagor A passed in 1870 to C, whose purchase was 
cntiUcd to preference to tho plaintiff’s purcliase in 
1868. RavJI KaEATAV t. KKISHSAJI EAKSllilAN 

1.11 Bom., 139 

105, Sale under mort- 

gage jor payment of Qoeenimentretenue — Eighis 
of respeetiie purchasers — In lS5o a dterao for an 
acconut was passed in the Supreme Court of Calcutta 
against A> an executor. A died in lb5G, and the 
suit, which was revived against his representatives,, 
came ou for consideration on further diicctions ou 
29th August 18G6. It was then found that A’e 
estate was liable for Rl,32,406-ll-8, and bis repre- 
sentatives w ere ordered to pay this money into Court. 
The representativ cs hav mg made default lu payment. 
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iWyt'a by hi3i to C oa 1 t \pnl l«CT fterioarty 
to tb-i, tbe lejTEMntiti ti cf A had oa lltb J »bo»ij 
181.5, mortgMPJ tbs unse property. It^rthrr Jilh 
olbCT UndA “f I tU« purpose cl psting the G*r 
eroaicntTfTfnaf of cerUia talahhi beloojuir to J 
dcensed "nidlheioortpijechsriojobUtiedib decree 
oa tis iDortpoje the property mi lold ta C nad-T 
that decree on 3^h Mirch l'C7 la a init lor po« 
lecm by C JS -ITefd that, tboagh the sale 

to B was made foe the Mpresa rnTpose of psyuig the 
debts of A, IS’i title wsi net to be preferred to that 
of C, who els med nnder the mort gape 0* ISO.* which 
was made for the pnrjose of poyinp Coremment 
rerenne, and leis'/e tbe remit would be the tame 
eren if the mortpi’C of 1 ‘Cj had r« been made for 
the purpose of paring Goremment rerenne astt 
dll not appear that the icortgagte, at the date cf 
the mortgage liiew lha there were nnpa 1 erediiora 
olA, and that A • rcpresentaliTei intended Ij m s- 
applr the m ney ae> sdeaneed ti them. QrtfAtr 
C*«s*e Cieier V«etisr«t./ Z Z.dCote >-T, 

foEoaud taraKcwniaa Rtaji r \h.b*twaBo»i 
fl L. B., 8 Calc, 78 
8 C lu B, 173 10 C L. B., 113 

106 Ifewey leeree— 

Dtertf M/oreiaj tjpoftecariea— .1 I X»/ J9T7 


the jitotuioca ef let X of 1^77, m neoution of a 
deme for money and wai parebated by C, wi h 
notice that Z held a decree cofornag a hen on soch 
yropaty Snhaeqnmtly Z applied feir the sale of 
tneh praperty in eseentwn ef hu deeree, and saeb 
property was pnt up for stl» in necntiou of (hat 
decree and was pnrel ased hr 3 3 med. hr rvtne of 

fueh pnRhase to rceorer possronn of meh property 
fromC ilerdthit inamneh as noder Art X eitlS'T 
whit u sold in csecntion of a decree pnrporti to be 
the tpenfie property and as C had purrbased (he 
propertTinreit withntrticeof theeiirti'g hen on ' 
and mbjeet to lUre-mle m eieentrei of the decree 
eiecntioarf which Shad paRhasedit,wlBtactaan* 
eras sold m eieentioa of that decree to 3 me meh 
properly, and 3 w entitled to poseemion of roehpro- 
■’* ■ nnder Act VIU of 


perty under mch silc «alci'.„_. ,4,,^, 

185d and Act X of 1877 dislingnislierL SmBsraw 
liL e CHom LiL I- 1* B, 3 AU, 647 


- Thepi 


plaiatiS as 
-- rerorer Und m 
^dsnt. The defendant aSi^cd 


*>“ Ir^n the wUoi. .. ^ 

owni^='“ iml ’i beeamortgnrod, and 

(tirLV»h^ Pn'deS thi mortgage 

ihs prtrinZ! *^mdat.i« amiDOf son, TVhmer 
"the prouDd 

the aS *0 'i** drtendaSt sr^ 

•araCd, as^^‘h. ‘ certificate of admi- 

^■“tobt**' 


for the aaonst of the mortrsp* ^ht which he bad 
pud kod that the plaintiff oonU not set aitde the 
aaleto the defm^nt witfaont.refimdini tbe auBnn* 
leenrel by the hen Kmut r Mcrtl ITaknilS a 
[L la B.. 3 Bom, 234 

J08 Siam mtrf/ase 

—In ISCl .Tmorijagwl certain lands to the defendant, 
who ui l6et sned npon tlie mortgage and cbtihied a 
decree for sale Tli ilceree remained nneieentcd by 
tbe defendant la 18.8 tie lands were mlJmeatc^ 
Imu of a iDooey.dftree a'*sinst /, and th* plaintiff 
became lha purehsK-r Thereupon the defends^ 
attached the land is eieention ol the decree e*-taiaed 

by him inlfi&l. The Court found that the nrrtsig* 

of ItCl wasDct a load/* mortgage Inasnit ter 
peasenon — BeW that the plaintiff was entiJed 

losneceed Thedetreeohtainrf in tcingb«»»d 

npen a colmra’-le zrtprtga|e, gare the delrndant 
DO claim as azamrt a suhiegncnl ItnIJfJe pnRhssff 
for taJne (that was punhaard by the plaintiff 
at the cieentt « sale to !««' was the real inter»t 
of J in the lands in qnertiOB, net his inlernt »» 
diminished by a f euticns dnogauca ariamg w6 of • 
sham trassaetioB. Oort IVisronr « 1IA«**^* 
hatsTaallitaT . , L L. B., 8 Eontt SO 

108 Sail ml 

ajttr atteaUf o/nsortyeyr-deew — Bpet 
on a moftfipe liud in thr trrmi ef a e«8p»n>M 
by C and cthen In Ihe sffrrt that the ammt b 3« 
iboold be paid by lastalmcnU, the property »ort 
gaged rnnaimng byptbeented lleauume one Af 
got a deem agauit ( , and in esmtioa mid part n 
theproperty— tie, a bowser-- subject to (be lies of 
boegbt rt in brrvlf, and m'd It again by pncate mic 
to plaintiff, who rrahred rent for rime months. 
When 3i wss put in lossmrm, P petiUinrd the 
Court, ©bjectiBf, bnt being referred In a rrgnlar mt 
beexented bis original dctTee.bnngutg tbe hypothe- 
cated preperty tos^, andtongbt Sthimeclf.wuthout, 

-*• -p nsSKSKrt from the Court tm many 

FuintiS then ined (he tenant cf tbe 
boose la tbe Small Canse Cesrt for rent, and P 
loUrrened as a party to the mt elaimiiig the cent 
wbieb bad faBen dne from the date of his getting 
possesxm. Jlrld that the plaintiff was rot m a pou 
tioa to mainUin the suit, bis possessmo haring teen 
put an end to by P, whose hai cn the property was 
antenorto the mle under which plaintiff puRhaaed 
Foos;a Cmmixs Bo« c hoars Csrwnaa Ghom 
[14W.E,T7 

110 - Sale ^fefeercr- 

icUrefnsiUaniinImelt—Saleetfaiiiammeiil 
— tPbere the nghu and interests of deeree-b<5d«TS in 
a decree are a Id la exeention, the party pnRbsaing 
lewd Jtde witbnnt any knowlcdm of a premoni 
aadgnmeot of those rights and intcrcets is entitled te 
the pinceeds cf the pnirtissed decree free from uy 
tcost a or obligation in faronr of tbe assignees, h C** 

I »c* Suoo r Jroati*m oorisBTs 
‘ pOXT-B^dOa 
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10. SIOllTGAGED PBOPERTY— eon?i«Ke(?. 

111. Ao/tce. — G bor- 

rowed money from 5. He then borrowed money frum 
2), morl^ging ns security tbo property ia suit. 
After that he borrowed from plaintiffs, executing j 
n bond by which ho ngain nifrtgagcei tho same 
property. Subsequently plaintiffs obtained a decree 
by which the mortgaged property was declared liable 
to sale for the nmonnt decreed, sold the property 
in execution, and purchased it themselves. They 
were disturbed from possession by defendants in cxe- 
cirtion of a rcnt-dccrcc under which they ousted 
plaintiffs, and got their own names registered ns 
proiwictors. Praintiffs now sued for declaration and 
cnforccmint of their rights ns purchasers at the above 
sale. Defendants claimed as purchasers in exeention 
of a money-decree obtained against G by the first 
creditor, 5, alleging that they paid off the money 
dne to the second creditor, D, and were entitled to 
hold possession, their purchase Imiing been previous 
fotlmt of the plaintiffs. Held that, in purchasing the 
rights and interests of G, defendants purcliased his 
right to redeem property already subject to two 
mortgages, and as they purebased with full notice, 
they could only retain possession by paying off both 
mortgages. Held also that plaintiffs purchased not 
merely the equity of redemption, but O’s rights and 
interests as they were when the mortgage was created 
subject to the mortgage held by H, but free from 
subsequent incumbrances. Haeaik Saeoo v. 
Ocnooi Sahoo ... 14 "W. R., 233 

Sec Wajed Hossuik r. Haeez Ahmed Kezah ' 

[17 W. E., 480 

112. Money-decree — 

Mtrlffage-decree — Notice — Cicil Frocedure Code 
("Act XIV of 1S82J, s. SS7. — A creditor obtained two 
decrees against Ms debtor, one being a morfgigc- 
dccree to enforce bis lien on certain property, and tho 
other a simple money-decree. In execution of tbo 
second decree, the property over which the judgment- 
creditor bad a lien was sold and was purchased by a 
third person. Subsequently, in execution of the first 
decree at tbo instance of the judgment-creditor, this 
same property was advertised for sale, but on the 
auction-purchaser objecting, the judgment- creditor | 
brought a suit against him to enforce bis lien on the | 
property in the hands of the auction-ptmebaaer. Held | 
that it lay on tbo plaintiff, in order to entitle him to 
recover in the snil^ to show that tbo defendants pur- 
diased with notice of the lien. Seld further that 
the fact that for some pTixposo, at sonic time or other, 
the judgment-creditor informed the Court of the 
mortgage, is not evidence of notice on the auction- 
purchaser. KTJE6IK& EaRAIN Sir?GH r. EOGROO- 
BT7B SiKGH . . I. L. B.,, 10 Calc., 609 

113. r— Friority . — The ■ 

defendant advanced to A four sums of money on four 
bonds, in each of which certain property was hypothe- 
cated. The first two bonds contained a stipulation 
that, until tbo debt was discharged, the borrower 
would not mortgage or sell the prrperty hypothecated. 
The defendant brought a snit to recover the amounts 


SALE IN EXECUTION OE DECREE 
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10. MORTGAGED PROPERTY— conrinued. 
due on all Ms bonds, and obtained a simple money- 
decree, in execution of uhieb he brought the property 
mentioned above to sale, and became tbo purchaser. 
The plaintiff now sued for' a re-sale of the property 
by -virtue of a mortgage of the same, duly Registered. 
Ibc last two of the defendants’ bonds were executed 
after the Registration Act of 1864 came into force, 
but were, bon ever, unregistered. Held that, if the 
plaintiff had come in and offered to satisfy so much of 
the decree obtained by the defendant ns related to the 
first two bonds, he would have been clearly entitled to 
assert that nothing could p.assby tbo s.ale in execution 
of the decree on tlie other bonds, but the rights of the 
judgnient-dobtor, subject to bis mortgage ; but that, 
as he did not do eo, the anction-salo, having been 
made in satisfaction, inter olid, of the debts due on 
the mortgage-bonds containing the condition against 
alienation, passed the fnll proprietary right to the 
defendant. Rajah Ram e. Baishe Maduo 

[6 N. W., 81 

114. E/Teci of sale — 

Estoppel, — On lOtb September ISC'} A mortgaged 
a house to R, who registered tho deed, bnt did not 
obtain possession of the premises. On 2nd July 1868 
A mortgaged the s.aroc house to C, who registered the 
mortgage-deed and took possession of the premises. 
On loth October 1S6S B sued on his mortgage, and 
obtained a decree against A’s son, who was a minor, 
and who was represented by his mother ns his guar- 
dian. She, however, had obtained no certificate of 
administration under tbo Minors Act, XX of 1864, 
On I7th December 1869 the mortgaged property was 
sold by the Court in c.tfcntioa of R’s decree. The 
plaintiff bought it, and obtained a certificate of sale. 
On the plaintiff’s attempting to take possession of the 
property, the defendant, who was C’s widow and 
heiress, resisted him. and he thereupon sued to recover 
it. Held that the plaintiff was entitled to possession. 
He stood, at least, in the same position as bad been 
occupied by B before the sale, and B, as prior mort- 
gagee, bad a superior title to that of defendiint, who 
claimed under a subsequent deed. Y'here mortgaged 
property is sold in execution of a decree in a suit 
brought upon the mortgage, the interest of the 
mortgagee, at whose instance the sale is made, is held 
to pass to the purchaser, and the mortgagee is 
estopped from disputing that sui h is the effect of the 
sale. KheVbat Jmsbite r. Lisgata 

[I. Ij. R., 5 Bom., 2 

U5. 

San-moriyaye —• 

Beyistraiion of c’riificate of sale — Civil Frocedure 
Code, 1877, s. 287 — Notice — Warranty of title , — 

A buyer of property at an execution-sale who regis- 
his certificate of sale does not thereby acquire a 
title free from tbo obligation arising from a san-mort- 
^ge of previous date. IVhen the Court sells the 
right, title, and interestof a judgment-debtor in pro- 
perty, it cannot be regarded as selling more than the 
'judgment-debtor himself could honestly sell. He 
could honestly sell only subject to any equities 'exist- 
ing against Mmself on tho property, and if by 
concealment of a san-mortgage he sold property as 
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SALE IN E XE C U TION OF DECHEB j 
10 MOrTGACED rROFErTY-<fl.J.»«ei 1 

ffcjof tl)»l diarge he wnolil commit » frani The • 

Cnrt nnoot be dccracd to AjtUt wtichwwnldhe* i 

fried jf dtne bj the ludjnnenUlcbtor If then the | 
Coartwl! nlytbcn-hl title indlntereitefthejad^ 
mnit-delt'Tisb cot to»ll»xut njf e(piiliM»st»init the j 
jirriitTtr » M the rc^ntrit on of the toert t «o»»t 
ancelri «n Sciteof »»l«) ‘heieope 

of that eon eyarceand ducharjeth* property from ' 
lay OTirCEHtcred incumbrince atbich *ii Wod njt on I 
the jnditmeiit-dellor Ttr JfliTUt, J —In the nae 
of eiecat on aalm uTider a. 2S7 of the CTtiI Proce hit* 
Code (Act Z. of 1877) ntfiee la pten to purehaaen 
that the tale ooly riteoda to t) e ti(;ht title lod | 
intcnat of the joAmpcit-debtot and that the Coart I 
erdeneg the aale d-ea not warrant the title Thia | 
betnt; ro. >t lecna cUar that a peraon who bayt an 
arowedlr dcabtfol t tie and paya for it on that | 
endcraian^ne eanoot oU m tn be a pnrohtaer m th 
ontriotice ^osBiacniso rTiitculwn « Baai 
CHatv . 1. 1.. 6 Bool. 193 I 

See LauBitaTsaa SasTtena'ce e Oatiir 

[L L. E.. e Bom, 168 
tad ECTCsaso Daopria e Pariitaar 1 itnai 
I I< Bn 6 Eoea, 49 a 


BANE IN EXECnrriON OF DECKEE 
10 voutgagfd rnorETTi— oo»/.a«r/ 

thia atfaehmmtof the land rtmoatd and fail'd hitaa 
applieatien. ned to eatibluhhiiTKht nnlertheleate 
and TeeoTor pooaeaticn. Ufht that, tinihr the Ictia 
of 18(% I e cwiM only t*le what the oiortgager had 
to pee him na, a tcaae inbjcct to the repatered 
nortpa^r M I rre a decree la obtained nien hu 
mortpse he amortcage* and the mott'^ged preperte 
u add nnder the drerre for the parpote cf paying eS 
the roonp-roe, the Sntereat cf beth morteasw and 
mertpfcc paaaci to the pnrehater The roert/agee 
iaeatoyped from dupotisg that tnch la the (fTect of 
the aal^ ae far ai hu Intcreat ia concerant allhongh 
the o^eer of the Court may only hare deaenbed the 
tale aa one of the right title, aod Intemt of the 
mortgagor It la set the practice la the mefcain to 
Fcusirelhe inWgagee to reorey fothepurehaacT the 
tnnafrr lakca place by ealopptL StreaBonii Stt*y 
BBoa r ‘>aLrA£OB 1 ae I It. Ih, 8 Bo&2„ S 


ue 


— ' lf»rfyiree«fe*< 

peyeile *y laefolowafe— L'caeyWee,,, etfoiaedAy 
weftyeye* r r f*« Sa/e ef merfyayed 

preycefe la «/<c«fioa <>/ ataaey 4ttn* Jtr aact 
taifalawa'r riftoaC a<^u-« If marlfafft a/hnfar 
Jm*mn larre/meaf, Pr«p«.(, e« d /«* ,J laeaw 
Araacre-Cirif Prarr^art Cc,U 
aa 8 7 8S7 - Tbuff ct of aa. '37 aad SS7 of Iba 
Ciril ProccdsreCodepUialy itoiinpiMe a doty ei 
the pmon apply or for ex eutvn to d ml re to the 
Cooti bi* own lien wbich be oioit he* oO >n 
hu applicati n for tale and to the Coorl the doty of 
apwof mp (be earn* in the procUm.tiou Where 
!r. », ""llf nwncy^herre 

obtecoed f.Treeme cf (he Inatalmcotj Jne on b • moat 
ppe-h^d a ^gapee bn nght tr, .ale (be property 
wbicb be held re B. rteape bat lo h a appl cation for 
accntiOT d-d not mrotic-i h e lien oo the property for 
the iniUhcnti that wet* atilllo fall dor — Aaf A that 

fhe porohaaer if far loppowd that he wai parebaBB- 
the f nil proprieUrr t Ua. porebaaod (be property fre? 

Aaiima I L 

'JO Ji. r., 6 

- I L B S 


eftbemortgaferalien. 

J!„}lBom 678 Kli 

Bern.. 2 Staalyiei T - _ 

*30 TfferTtd to. Exxciuwniix Tirnruv r Jaj 
^^®*2aBoni.,989 

Salfrrf. i.t i ^ "■ 

■,i.Tww(n. 


pBcetoiec— B> rcreac* Itlrait m ttorlfage raM 
ofatiut a pnfot»p«rriaaeeyerrj/*aWeeo»a«*ra- 
ftooasdoaacaMaa oyoiaatopwreleraea'a Coarf 

raU—PfiOTily—Ofttor^al rwyiafewrioa.— On the 
I9th September 1871 the land ni if ipate «a» torrt* 
gBgad by L (defendant 1) to th* pUlstiff for 
I <tz$ ‘Ihe deed of mortgage wta botTrjnaUrrd. By 
It defendant No. 1 agreed to pay Intcrnt at the rat* 

' otonapieep<rrDpe«ivreiniem *BditaraipreeiJ*i 
that the mort ageawiite rma n in niateuiOB for a 
pen d of twenty Sre yean ta lieu of (TlDei al and 
■ btcit andthatthetwftgicbrwaacottochuBth* 

I iroperti b eh onlrna he paid the principal and inter* 

1 <et ib«tBi.htaccrBe due m twenty Sic yean from 
tbeiate cf th* henA Ob the Sthdnly IS^Stheland 
was aotd >a eiecnlion of a deerre egaiaitthefathcTOf 
X aud pnrthtti-d by B (defeniiact No. S) who 
(Xtaiu d pcaeraslon nndtr the ccrtificat* of tJe. In 
' l'"d the plaintiff (the mortgageej incif X and B 
. poracaai n of the property U wai rtmtenJed for fl 
' (defrodrot No. *) thattlw martgagcdidnctbindbiiB, 
h<«»B«* 1 e «ai a parehaeer for Ttlne withoot not ee 
of tb« toortgacr and hreauee it waa not accompan <d 
wi h pwete on JitH thaU.aUboa^h the mortgage 
lo the pla utiff uu fat bar* been without {caeemio'i. 
It would bind the nuwtga^r himjclf and waf there- 
fw bisding aa a^ai ut defendaot No 2 who par- 
ched at a Court ealcun let adreree obtained ai,-aSnit 
tMmiMtgagur A puroltai.r at euchaaaletaheeooly 

}“*f *h eh the judgm 1 1 debtor ecnld hioieelf 
hencflly dupree of Pa.4i*snia or rtgirtrataja le 
oeceeaary to ralidate a mort^-e in the Ilceean or 
♦leewhrre fa the Prceideicy of Bombay (except 
Go|«nt) egaiaat a pnraU jmrehawr for raloafcle 
ecQiiderotico, but net againat a purchaaer at a Coart 
•ale. Durji Biiii , SitTAnaiiiisit 

(I.L B.,eBom.,490 
&e "mraiaf r Giy® 1. L. E., 0 Bom, B15 

— — I. arejttttrril**- 

^!"AV—Sah~Smitffwni/ tarry tltrad marfft* 

_ n ... \ar<s^3i and 


•e preperty— Decree oa latu 
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sale in execution — Sale cerhjicale registered — 
JPrtoriig — Interest passing on sale of mortgaged 
property tn execution of a monm-decrce and if a 
decree tti mortgage — One H and liH tons li and C 
cxccntcd a stiu "mortgage of certain onccstml property 
in plaintiff’s fa%our in 1885. llie mortgage i\as 
nnregisttrtd. In 1880 the same propcrlj nas mort- 
gaged bj C nlonc by a deed i\hich was al'o unregis- 
tered. In 1889 C's mortgagee obtained a decree on 
Lis mortgage for s-ilc of the moitgagcd propcrti, and 
in ejcccution put up tlie property t) nuetion in 1892, 
when defendant purclinsed it. Defendant got Ids 
sale-certificate registered. In 1894 the iilaintilf 
brought this suit to enforce his mortgage-lien hj s ile 
of the mortgaged propertj . The defendant contended 
that, as to C’s share, his certificate of sale lu\ iiig been 
registered his claim had priority to the plvintiff’s 
unregistered mortgage. JleUl that the plaintiff was 
entitled to a decree. His claim n.as supirior to the 
defendant’s. The defendant had purchased the 
interest a Inch C had mortgaged m iSSS. But 
that mortgage was nmcgistitcd and was there- 
fore subject to the plaintiff’s mortgage, u hich, al- 
though unregistered, was carliir m date The 
defendant, by registering his cortiflcato of sale, could 
not t nlarge the estate width the certificate coiiveyi d 
to 1dm Bj a sale of mortgaged property in execution 
of a decree obtained bj a mortgaget against the mort- 
gagor npon the mortgage, the interest both of the 
mortgagor and mortgagee pisses to the purchaser. 
But bj a sale of mortgaged property incxitiition of a 
moncj decree obUuicd bj the mortgagee agaln^t the 
mortgagor, the interest of the defend int ^mortgagor) 
alone passes to the purchaser. Magamai r. Shakra' 
Gibchab . , I. L. K., 22 Bom., 845 

120. Mortgaged land 

sulse^uentlg sold Ig mortgagee in exeeuHgn of a 
money-decree — Piircltaser at such sate icitlt notice 
of mortgage — Mortgagee estopped from subsequently 
enforcing Itis mortgage as against purchaser — 
irauduleni concealment of lien — llegisfration not 
equivalent to notice in case of fraud — Cinf Brace- 
dure Code^ ( riJJ of I'-SSJ, s. 213. — Where a judg- 
ment-creditor in execution of a money -decrco soils 
property ns belonging to his judgment-debtor, he is 
afttmaids estopped from enforcing, as against the 
purchaser, a preiions mortgage of the property 
which has been created in his own fniour, hut of 
which he has gii on no notice at the time of the sale, 
and in ignorance of which the purchaser has bid for 
the property and paid the full price. This principle 
applies, even though the mortgage deed has been 
registered. In 1807 R and G mortsaged certain 
lands to ff B by a registered deed of that date. In 
1870 G R obtained a money-decree axainst R and G, 
and in execution put up the mortgaged land for sale. 
The plaintiff purchised it ni( bent notice of the mort- 
gage, and in February 1872 obtained possession 
tbrough the Court. In the meantime G R brought 
another suit npon his mortgage against his mort- 
gagors. He obtained a decree, and in April 1872 
ejected the plaintiff and obtained possession. In 1888 
the plaintiE filed the present suit against R, G, and 
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(? R to recover the lands. Meld that the plaintiff 
Was entitled to leeovir. O R (the mortgagee;, when 
bringing the land to sale in execution of his decree. 
Was bound by s. 213 of tlie Civil Procedure Code 
fVlII of i859) to discloao the limited interest of his 
judgment-debtors in it. By concealing his lien he 
liad induced the pl.iiutiff to piy full value foi the 
property, and he could not tiureforc retain his hen. 
By his omission he was cstippcd from disputing the 
pi imtifl’s title. 1 he rule, that rigistration of amort- 
gage aiuomits to notice to all substqucnt purchasers 
ot the some jiropeity, docs not apply to a c.we where 
there h is been a fraudulent coucealuuiit by a judg- 
ment-creditor of the extent of his jiugmeiit debtor’s 
interest in the .property brought by the- judgment- 
creditor to sale. A0ARCHAJ<D Gt!iIA^OHA^D V. 
RAKiiiiA Hakmam . I. L. K., 12 Bom., 678 

121. - Sale of eqnig 

of redemption — iiuithy mortgagee for sale of mort- 
gaged properfg — Purchaser not a partg to suit — 
Sale oj'mortgoged property in execution of decree 
obtained by mortgagee — tFhat passed — Right of 
purchaser of equity of redemption — Redemption — 
Ou the 21st December 1871 three of the defenduita 
in this suit mortgaged four giovcs to 11. In 1872 
the phimliffs obtained a money decrco against one M, 
and lu August 1872, in execution of that decree, 
sold the sml groves, and at the sale pin chased them 
and also two mills winch wcie not in dispute in this 
suit The tleciec against 1) was found to have the 
same effect as if it ueio had and obtained against all 
the moitgagois. Oftbissalefi had notice, in tact, he 
opposed it Subsequoritly Jl, tho mortg-igee, sued 
the mortgagors on their mortgage, and obtutued a 
decree ou it, and umier the decicc bi ought the said 
groves 10 sale in 1877, and purchased them himself. 
In Jliy 1880 M sold tho groves to two of the 
delcndunts The pUmtiffs, who vveie not p.irtie5 to 
tho suit, which resulted in the decree under which 
the giovcs vvero sold in 1877, mstituted this suit foi 
possession of the grov os. Meld tb it, notvv ithstanding 
the sile of .872, what was sold under the dccieo of 
1877 was tho light, title, and iateust of the mort- 
ga^jOrs, us they existed at the date ot the nioitgago of 
tlie 21st December 1871, with winch would go the 
rights and inteicst of the mortgagee; and although at 
a sale under a decree foi sale by a mortgagee the 
right, title, and interest of tho mortgagor which is 
sold is his right, title, and ratciest at Hie date of the 
mortgage, and any right, title, and interest he may 
have acquired betvvceu the date of mortgage and of 
the s.ilc, still any puisne incumbrancer or purchaser - 
from the mortgagor piior to the date of mortgagee’s 
decree, and who was mt a paity to the suit iu which 
the mortgagee obtained his decree, would have the 
right to redeem the property vv Inch the mortgagor 
would have liad but for tho decree. This view is 
consistent with the principles of equity audiecognizcd 
by tho Transfer of Property Act. Muhammad 
Samtud-din v. Man Singh, I. R. R., 0 All., 125, 
followed. Gajadhab c. jMtoqhabp 

I, L. B., 10 AU., 520 
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debtors might be sold in satisfaction of the mort- 
gage-debt. " This judgment was passed on the 4th 
August 1S9S. On an applic.ation for eseention 
made on the 3rd December 1894, objections were 
raised on the ground that the prtperty was not 
liable to bo sold again in execution of this decree. 
Seld that the previous sale under the mortgage- 
decree was no bar to a fresh sale under the same 
decree, Jtani Antar Sinp?i> v, Tttlsi Eow, d O* A, 
Jl.,S27; OUer\. Lord Vatix.ZK. <{• J., GaQ, and 
6 DeCr. M. cj' Cr.,G38; and Luff Alt Khan v. Futieh 
JSahadur, I. 17 Cole., 33, referred to. 

EiGHttNATH Sahay Sisgh o. Lahii Sixon 

[I. L. E., 23 Calc., 397 

127. Transfer of 

Troperiy Act (IV of J882J, s. 88 — Suit for sale on 
a mortgage — ^Purchase at auction-sale tg decree- 
holder— Further execution sought against other 
property comprised in the mortgage — Amount for 
tahich decree-holder must give credit to mortgagee. 
— A mortgagee decree-holder in a suit for sale under 
s. 88 of the Transfer of Property Act, lS-2, brought 
part of the mortgaged piopertj to sale, and, uith the 
leave of the Court, purchased it himself. The 
amount realized by the sale being insufllcient to 
satisfy the mortgage-debt, the decree-holder applied 
for execution against the remainder of the property 
comprised in the mortgage. Feld that the de- 
creohbldcr was not hound to gi\c credit to the 
mortgagor to the amount of the m.wkct ralne of 
the mortgaged property purchased by him, but 
only to the amount of the actual purchase-money. 
Mahahir Farshad Singh wMacnaghten, I. L.F.,16 
Calc,, 682 s Sheonath Fossf. Janki Froshad Singh, 

X. L. F., 18 Calc., 132; and Oanga- Fershad v. 
Fotcahir Singr^, I. L. F., 19 Cal-,, 4, r, ferred to. ^ 
SIuHAStMAD Husen Am Kdait r. Dhahaji Singh 

[1. L. E., 18 AE, 31 

128. Tr ansf er of 

Froperig Act (IV of 1883J ,ss. 92 and 63 — 
Fecreefor sale on a mortgage — Order aisolulefor 
sale — Cicil Frocedure Code (18S2J, ss. 291 and 
310A. — Ss. 291 and 310A of the Code of Civil 
Procedure, 1882, will apply to a sjilo held in virtue 
of an order absolute for salo passed under s. 89 of 
tho Transfer of Property Act, 1882, although no 
power .is given under that Act . to postpone tho 
operation of an order under s. 89. Eajajiak 
S iKGHJi t. Chukki Laii . I. It E, 19 AJl., 205 

But see Kebas Kath Eaui r. Kam Cntms 
Eam . ' , . 1. L. E,, 25 Calc., 703 

129. Sale in execu- 

tion of a decree for sale on a mortgage — Stag of 
sale on payment into Court of decretal amount and 
costs — Ciiil Frocedure Cede, s. S91 — Transfer of 
Proper tg Act (IV of 1882 j, s. 89.— Feld that s. 291 
of the Code of Cis U Procedure must be taken to have 
modified s. 89 of Act l-p of 1882 when the debt 
and costs {including the costs of the sale) are tender!^ 
to the officer conducting the sale, or uhen it is 
proved to his satisfaction that the amount of such 
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10. MOETGAGED PEOPEETT— concMsA 
debt and costs has been paid into the Court that 
ordered the sale. Fajaram Singhji v, Chuiini Lai, 

I, L. It., 19 AIL, 205, followed. Habjas Eai r. 

Eameshab . . I, L. E., 20 All., 354 

II. DECBEES AGAINST EEPEESENTATIVES. 

130. Liability of legal repre- 

sentative of deceased, person — Fight of bond 
fide purchaser tetihoui notice at execution-sale, — A 
bona fide purchaser without notice for valuable con- 
sideration at an auction-sale is, as n general rule, 
entitled to protection, notwithstanding any in-egular- 
ity or defect in the proceedings or decree in the suit. 
But when the decree is against the representative 
of a deceased person, the purch.aser is bound to 
satisf) himself that the party sued as the repre- 
sentative of the deceased is his legal repi esentative. 
The legal representative of a deceased person, though 
not a party to the suit, will bo bound by tho execu- 
tion sale, if he either knowingly allowed tho suit 
to he defended by another person claiming to be 
the legal representative, or if, knowing of tho sale, 
he stood by and allowed the purchaser to pay in the 
belief that he acquired a good^ title. Fdalji 
Formasji v. Fahahu Fegum, Special Appeal 
Fo. 266 of 1869, considered. N atha Habi r. J ajiki 

[8 Bom., A, C., 37 

181 , Decree against •widow in 

representative capaeity— AiyAt and interest 
acquired bg purchaser. — A suit was brought against 
A’b widow upon a bond git eu by A, In execution 
of the decree obtained against tho widow, ^’s pro- 
perty was put up and sold. The advertisement of 
sale in one place said that the property to bo sold 
was the property of the widow, and in another the 
rights and interests of the debtor. Feld that the 
property intended to be sold, and sold, was the rights 
and interests, not of the widow personally, bnt of the 
widow as A’s representative. (Fissentienie Caiit- 
BBLi, J., who held that a public sale carried only the 
rights which were expressed, and not those which 
ought to have been expressed, in the proclamation 
of sale.) Bcesh AU Sowbagub r. Essah Chuxdbb . 
Wittee .... 'W. B., E. B,, 119 

S. C. Ibhan Chttnues SIitieb r. Bckee Aei 
SOGBAOPE ..... Marsh., 614 

See also CouET or IYaeds v. Coomae Eaha- 
rui SiKGH . . . 1 0 B. L. E., 294 

S. C. Geotbai, JJanageb, Eaj Dcebckgha r. 
EASiPur SiKOH . 14 Moore’s I. A., 605 

^ l17 W. E., 459 

and Sonsn Chgadeb Labibt v, Nixcojitje 
liAnisv . • . L L. E>, 11 Calo., 46 

182. . — — - Property solri as right and 

interest of widow— Froperig uronglg described 
— Fight of deceased debtor — Purchaser, Fight ac- 
quired bg. Where in cxccutioa of _n decree in the 

Ittcsenco of the widows of tho original debtor, the 
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11 DECPEES A0A1^'^• BErEFsESTATnKS 11. DFCRKES \0A1NST lU’PRRjEXTATll £■> 
— — evhnnti, 
property m iepuU caf . 1 1 .• ihonrt.t intcmt > iwt tt.* Wl.er O On • 

of llie oiJo«-«-Zr«/d »lat tt* anrtioii parAiwr load dite-l tCe Znd Apnl It-M. O 

under tliJ oircuinstancft of the me tttiuiied fcj tU kofore uu/ drtfre «»t paiKnl Ui widow (pUmt^l 
purchaie tie ri,ht and latercat of the onsinal mo li«-> wai TObBtituteJ •> djfrtdant, and » d err* 


debtor m tlie ifopcrty tbongb m Ihe tile n t Seal on 
tLoscof th«»i JD*I were adverlited to be told. T»si 
liirr BBETTicuASJii » Lusnw llisiA Tamt 
*131 BHrmcniiJi* r M is* 2 Bay, S 


was istde ainlnit ter tt firte It wit loweter. 
»-t auJe aiter bf* deatli on the appliea' on of Jf 
(defeudait \o 2) tli* » stcr of '•,«n lb' « 
want of dne ttmec of jww'ii'upOJ O an Ibnwiw 
il Wat tobrtitoted It defendant in tie tnit. and a 
1S3 Int'rest ofpotsonne* re otw decree vii midi. m hr faionr That deerte 

preBentallves — iroyerfj icroa Is ittrniti wairererieJ on appeal, iy the Dil net Conrt wbteU 

Cteil Jroeedtrt Code IbiJ > .03 — Where a pen- allowed J’t claim. Jo tucutma of tie decree of lie 

perty iidrtenaedattietime f aa exceut n lal at IppetUte Court, Ibe licrttared property wu * W 

the property of jud-m-m d bton wboaere tuedai and jurebatetl by J for it2 0 J obtained ccrt,e. 

mere nprwenutuci of a decetied lud.ment d bvr, cate of tale ! rad d thni " J.s nof /. platntiSr. G> ‘ 

frmi fac t wUat it told u tie prop rtj of lie dreeated, •upplcmeut or (luiatitite) hi» 

d*ceated debtor andtten iftie i.tr ■» it in term* at Jf defendants” and It cerlificil tint J bad 

Hit wereaperio al dierci and dent not follow the purebatid ‘•all tie n-it title, and intctert wbicb 

wording of Art Vm f UW t 01 yrt it m-i.t defeidant bad in tia *aU property” J 

ie«Mtrtiedatif.twa«forlhe<Wltoftb»drtaied. „„ pot lilo pwtmn of tbs JTor<ily J” 

Latia w«*Ta I.aj r I asi Ecstn Ibe phioiiir { on cf tie onsinal Biortgssor U) 81^ 

[24 W IL,983 the pnajot tut amort Jind J/, Blle,in< tb»t I jO 


134 — r •rmtipfaP’ n«>rtS»e Imdon wUch J had obtaJieilhu de«*e 

yfi-afioa lor ttictl oh nti »/ a l / mIioh «nl 1**1 b<n> for.id by J, tndm t o6o3l^t tbeib^ 

frotlHm,! otoliolf ^al, of latefeere o/a«.«er- »«>d tnitr^oeTit j.roered.Bi.1 under H did eo. 

Ciell’fwedii iCorff 8vi9 r< 2/2 2^^ -ttberean uitTiebtt iranuueb at b» bad uotbem .lade * pnj 

appliratou for eieenlionof a dterceoulti to glre •® "'be prarer in tli* plaml wM twl ^ 

tie Bane* of »'l tie partlei ti repaired by t. 212 deerea and aaU »b'uld be ait nu le ana tbe property 
Art Till cl 19.9 ereo if it tltll appear fna restored to in p-ttesiiin Tbe defen'C Of J 
other parta of tbe procetdings wbo thoie parties are, al*®**** y wu tlst tbe ruit and appeal were defrnw 
tbe parties named bur be uodarto d to be the pernijit win wrre projar cuaniuoi of the piM 
part es defeodinti asaiiut vLotn the cseeolmu of l ff.aod bad bean la tin BanaprtBO&t of biirruptny, 

tbe decree It Mnybt Pa tue prefect tt a mle ate A/ diJ not eppetr Tbe bubordiaate Jodga rejetied 

tot tonnd to refer to the drcr« at Uid down in V •» '» S’* olnas. icld 115 that If Vfa* bi» 8““ 

or\ ^***‘^" iliiitr T Iluk$\ Jit S w/oye', than aul isanagrr of Lit propoty In tbepretiost 
Jfsril ,C2e roT matt tiey beeootide ed ai know '“*1 ool appeal, and that tbe mortga-rt-boad sm 

mg iu eoatentt unlett they are tUted n tie notifi. genuine On appeal that decree nnt rercraed by 

eat»i of tale The ptecUmalKn and ontifieation Uittiict Jnd^e on tbe inoanii that the plaiatiZ 

k*' * teoded to inform pmoos »bat Iron rpjiresenteil in the preiSoni Irtijal^ 

d I ^ ** *"* naiBia ef tbe partiei • guard an duly appirated under Madras Ite ^^ 


be deeree It Mngbt Pa tuf prefect tt a mle ate A/ did not appear Tbe bubordiaato Joddo rejettM 
act tonnd to refer to the drcr« at Uid down 10 P •» '» S’* olnas. icld 115 that If Vfaa bi» gnat 

or\ iliiitr T Iluk$\ Jit S w/oyo', than aul manager of Lit propoty In tbepretawt 

Afsril ,C2d roT noit tiey beeon»id< ed ai know '“*1 anl appeal, and that tbe toortga-rt-boad am 

mg iu eoatentt onleat they are tUted n tie noiig. genuine On appeal that decree nnt rercraed by 

eatmi of tale The ptncUmalKn and ontifiention 'h* Uittiict Jnd^e on the gTOand that the plaiatiZ 

k*' * tended to inform pmoos »bat I“J no* teen rpjiresenteil in the preiloai Irtijal^ 

J I • ? *"* lI*' neiBif ef tbe rartiei • guard an duly arpirated under Madras Begula 

defredtnU whose n hU uid inlcrcila la it are I oa > of ISO! and wm no party to it He aecurd- 

to be add la tie cato of a axle lu asrtution of '"''j allowed the plaml ITt eUim. OatWid appeal 
3 .‘k " ‘ "P eamtouie ef a n«,-h Court —Utld tl»t oa Iho death of Cr 

prt^ the proper eonrie u to gise la ibe ' ‘beplnoliff wai bu tele ielr. that tbe canity of 
thTJ.e , *“ property to be told tbe name of redemption m tbe m irtgazed property vestrtl l3 
^dif.ndaot against wboo the deerc-e was oHaioed *-"> . «»» tial the icbmUnea Va. wtolly nnrepre- 


^ la deunhiot wUt au to be to'X“‘e 
nght. Uile and inUrmt of tbe dfendaut 
tt^wriUUre of the dcc««d. A gnardiau 
^git or Intemt in a minor’i vronertT ■ 


to be (o'd. to tay the , **uledui tbe prerbiat litigatiOB, iratmueb af Jf was 
tbe dfendaut aa tbe not appointed guardian of tbe plamtilTa peraoa Or 
i. A gnardiauhaa no adounuttatrix of hu esUte. eltlier cnlcr Jltdrai 


tt^wnUtire of the deented. A gnardiauhaa no 1 adounuttatrii 
Coi!rt«*mi''lkri”v .* “1?“®’* property sad the 1 Begulatioa \ 


alIr»in2tbi:V.l,^2’‘i'"'‘^ "uim aiinreganito . * \ M l‘«tH,roraM iheapTKinted bit guardiaa «>f 
tion of T“" ?".V *•'*- •“ ‘1>» Ktortga-e amt. /.i«» C4..*r 

to tare ^ 1 ‘“"v ““*"•* *“*”« ‘ ’ BhM Ati Seadeyar. l/n„4 . e«, dutloguitbeA 

Krm*„ I — ShU >• e/e«- 


minor Asooou — — Salt 

IB'W R , M I **•" •/ “ decree oyaiiart a defeated per 


SS 0/dS«d-/art„:!! 


tea/rd ty a axHor earn— Itoto Jar tvk ea't effeett 

laTeretf o^ae 4 eir aof party to deeree er exeetltoa 
yeoceefiafe— £■, a Mabomedan woman who wa# a 
««-ihar r IB a certain kb tl Titan, died indebted, and 
wai ened after her death as "repreaeoted by Ltr 
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SALE IW EXEGUTIOlSr OF EEOBEE 

— coniinveit. 

11. DECREES AGAIKST EEPEESEXTATIVES 
— conf{nue(f. 

minor son icpireentcd by bis snardian.” A decree 
ha\injj been obtained ncainst JT, ns so represented, 
ber share in tbebboti avas put up for 'ale in eseention, 
and was pnrcliascd by the plaintiff. avLo obtained a 
s,ale certificate recitine: that the right, title, and interest 
of K in the said khoti had btcn purchased by him. 
He non sued the defendants, u-ho were jC’s co- 
sharers in the khoti, to recover the profits of K’s 
share which they had rcceixed. S', besides her 
minor son, had left her surtivin" a daughter nho 
had not been made a party to the stiit or to the cve- 
cution-procccdings, and the defendants contended 
that her share in her mother’s (-state had not passed 
to the plaintiff. Held that the plaintiff was entitled 
to the uhole of S’b share. The debt due hj’ S was 
one for which the daughter nas equally lesj onsiblc ; 
and having regw d to the fo' m of the suit and the 
(rflrntroa proc^irsgs, the plaintiff u.as jastiSed in 
assuming that he uns bidding for the entirety of ff’s 
share, and avould acquire a title nninipeachaldc by 
the daughtci. ICBtrnsnKT Bini r. ICeso Vixatek 
[I. L. E., 12 Bom., 101 

187. E.°presentatives of de- 

ceased jWahomedan — SnJc su'iJecC to mortgage 
~Fntrer of heir^ to alienefe, — Tiio heirs of a 
deceased ATahomedan mortgaged some property of 
their ancestor. After the mortgage, a judgment- 
creditor, in respect of a debt duo from the estate of 
their ancestor, attached and sold the mortgag-ul pro- 
perty in execution of his decree. Hetd that the sale 
was subject to the morfgage. Held also that the 
question with respect to the powers of the heirs and 
tlib rights acquired by the martgageo and the pur- 
chaser under the execution, in a suit between the 
latter, was to be determined not by jrnliomcdan law, 
Irat by tire principles, of “justice, equity, and good 
conscience.’’ Semhle — That er err if the jrabomodan 
law applied, the sale iir excerttion would bo srrbjcct 
to the mortgage. CAwrarii, r. Deeamtt 

[Marsh,, 609 

188. — — Fitrehaser of 

vTiare of estate, Fiqhts of — PurcJtase from some of 
the heirs — Atisent heir, Seapgenrance of — F F, a 
Mahomedan, had tneWTcd debts for repairs to a 
bouse of wbicb be on ned an 8 annas share and after 
his death his daughter S, who rvas entrt'ed to a 5 
annas share of lira estate and who had taken charge 
of his property and obtained a certrfipato rrudor Act 
XXVII of 1860. diroefed further repairs to be done 
to the estate The debts then incurred by F R and 
S not haaiirg bceit paid, the creditor brorrglit a srrrt 
.against as represerrting her father’s estate, to re- 
co\ cr tlrom, and having obtained a decree, the house 
uns sold in execution thereof, and purchased bx JI 
in May l'tf4 1? iJ at his death left also a sister, 
who was entitled to a 3 atrnns share of his c'fatc, hut 
uho had been for some j cars absait on a pilgrimage 
to Mecca. On her return sbe, in Jamrary 1^74, sold 
her interest in tbe borrse to M. In a suit by Af 
acaiust .S and H for possession of the share so pur- 
chased hy him, — Held that iS did not represent the 


SAldE rPT EXECUTIOE' OE DECREE 

■ — continued, 

11. DECREES AGAIXST REPRESEKTATIMES 

— continued. 

uholc estate ef 7i M, and the share purchased by 
the plaintiff did not pass nnder the eveention sale to 
JI ; the plaintiff, therefore, was entitled to recover. 
Hskdey t. hixrcTY Lam Duer 

[I, D. R., 2 Calc., 395 

139 — — — - — — Fiirchase of in- 

terest of some of the heirs — JTeir not pnrtq to suit 

—Fight aegvtred bw pvrehase) A, i Mahomedan, 

died possessed of immoveable pioperty and leax-ing a 
xx’idon. a dnngbtcr, and a sister B, his heiresses ac- 
cording to jfaliomedan law F -nas entitled to a 
ono-sixih share of an nndiiided moiety of a cert liii 
portion of the pi-opcrt\ which uns situated in Cal- 
cutta. Aftei A’s death, the L Bank sued his 
daughter and her husband and tuo of liej bnsiand’s 
brothers in a mofnssil Court to leilire ccrtiin mort- 
gage securities executed by A to tbe Bank, and ob- 
tained 11 dreree b.\ consent. Xeitlicr the n idow nor 
F, who uas then absent from the countr.v, were 
parties to this suit. The Bank, in escention of their 
decree, c.ansed ceitain property of A, including the 
undivided moiety of the Calcuif.a property, to bo 
'olcl by the Sheriff of Calcutta. The defendant 
became the pnrehnser at this sale, and obtained pos- 
session of the property. The certificate of sale 
stated that what uns sold was “ the light, title, and 
interest of A, deceased, the ancestor, and of the de- 
fendants (naming them), tbe represent rtives, in a 
moietr of a piece of land situate," etc F after n.arda 
so d and assigned 1 cr share in (among other proper- 
ties) tbe.abovc-mentioacil undir ided moiety of the Cal- 
cutta propertx to tbe plaintiff who now sued the 
purchaser at the execution sale fo recortr tin subject 
of his purcb ISO j3>W by Garth, C .A, Ki:up and 
Jacksor JJ. (Mabrdt and Aiksme. JJ, dis- 
senting), that the decree and the execution founded^ 
upon it did not affect tbe share of F in tlic estate 
of A, and coiisequentU that tlio property in ques- 
tion did not pass to the defendant under the sale 
macleby the Sheriff AssAarATItEu^'ESSA lilDEE r. 
IjUTcmrEErm’ Sixon . I. D. E., 4 Calc., 142 

S. c Asnr.rr Ait i. LtTTonmrirr Sikou 

[2C. L.E„22S 

I4O. — - -UTahomedan 

latr Decree against heir of deceased Mahomedan. 

— End r Mahomed n bw, a (beree against one heir 
of a deceased debtor (Mniiot hind the other heir'. A 
moTtoago having bi en rxeented by a Araliomed in, a 
suit «as after his death broiigh’ against two of his 
heii.., bis sister, who was entitled to a C nnn rs share 
in his piopfity, not having bei n nmde a parti to the 
suit A dcerco was made hi consent, and in < xrcu- 
tion of t> at deer c the riulit title, ai d interest of the 
mortgager 11 ere sold. The assimicc of the sister then 
sneil the pnirhascr to recoier her fi annas share 
without making the original mortgagee a party. 
Held that the mortgagee was not a nccesciri party 
to the suit, and Hint the shire tf the sister, notwith- 
standing that the right, title, and interest of the 
roortgacor had been sold, was not affected by the 
sale, and that the plrmtiff as her assignee was 
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«ntUlfdtarecorw Srti >*TnPiSj r LrcBJtTFTr 
SISSB 11 C li. B., 288 

14L IiIartgAse by ons af tb« 

liem of 8eo*ased^D rretien la vilf /»r fay 
a»j of Mil — D'eni syiiaii kuri fvr Jtil fam 
fii/or~~Ckarjo on propit/f — i W.at> r hy bu will 
dIwtfd[«yni«Titof all budsjti an d nSjart tbmto 
dtTijod hu prcikCTt; to ku h irt. After tru- of 
tbe or’a croton bad nktiionl a leeree a-raiait 
tbe he-n m tbeir repreaeatatiTe eapinty okKh by 
I'l tenna vaa to be atbsfied st e! the aavta I ft kj 
tbeteaUlor o!teo*theheiniBor*it»-'ed h a aha e m 
twtlTe pTopot ea left be the teata or Sa^aeToenl to 
th* mortraje, one of the mo^-aatd pr jiert ea *aa 
add ta tieentxia of th» md. or’i deeree 1 h* 
aiortraree ahenrarda broa h* a rail araioa the 
mortpeor aad o Laiaed a derree oa bia nio-t->a r 
Befithat aa Briber be directura in the ■ 11 far 
paymra* o( d»bu nor the decree la th* erevTt r’a 
rait <mttd a charge oa the proneree of th* ea ttor 
the rppeny a U la exerg oa of tb r d lof’a 
were* bad been aold labj-cf la th nie* a r ani 
the Bort^e >rai eculled t ex e>.te bu d.^ree 
«uirt that p orwy Bo i, > ff ..-a e Dotl, 
CJaaf y L r 4 ri 4 (y> i, optSrl 

Dare Da-a r Momia Cacma C«o* 

»a»i LL.E,9.C(il«,408 liaL.R,6$$ 

S*f * ***~''«" 

deeeaicd iraloaedaae e.<if«-R,,e»uafef «. if 
ifNStfi lj lomi eafy a/li« aeee^/i„_S,f. «,/a 

^ aafed — a Miho oedaa waxMa dieiL W«* 

her iM»4ad and. aeeeral m nor ebOdren u^er 
anUSire*, la eterntion of a oioneT d.nti. < 

hy a pnardiaa tpp gated be Iba "Preaented 

•aaea-id. «le 

CI-L.B., 12 20 


BALE IN EXECDnOir OP DECREE 

— «oatiace^. 

12. RE-8ALE5-roafiaae<f 

144, Time eUowed for piyment 

of pnrehase money— C>r"I Tra^ir* Cedt 
XMJ t J5f-l>.»fTr/.i.o 0/ efttrrtetJMitt n't 
ti aline reaieaalU / ntfor yeyneef of yorrle*" 
•oaer— The pTDru.oni of L Xol of {b* ClTi 
P ocedure Code per tb« oSeer roodBetiaz a oJe ef 
moreaflc property a d terrtajt to *liO« thf pareba**- 
mooey to be pat 1 at a rnaoialle time after tb« aale 
luebmoade laiucD Atcu t Saar Cniirr 
Lam 4 21 W, 37 


- Cin/ Vr-tiJiri 


145 

Co 4 i I‘i 3 \i 2 i 4 Coia/*fa/ie*»/ffr.«<ai 
loro patinythefifteeft dayi allow^ for payment 
of the bla&re of the patrhaie-iEOo*y etder a 3 Ht 
tet Vllt of 1 Sj 9 the dar of nlc wae rielsded. 
AMantE t tine r KooiBiy Asi 3 Agrs, 234 

146 — Palloro of parebasar fo 

paydei>oait-e>r»f Fme-'art Cedr, f4>’ *• 2dL 
— Ta Imte h depciit Hi lah ea. — AetOr£ar to 
■ 2oL C1»il riorrdBre Code 1^.9 the pTepe-tj 
had t be pot Bp ajam for *a!e on the imtefcastr 
fa I eg to male depait.ABl It wa* (be depot eotj 
•bieb eoalj he forfeited and eot aor right «b>cb a 
d(rrre.hoU<r Biild biare eoder hu deew !• tS* 
«**» of a re«U the joiCnnent-deblor u retitW to 
oredit for tb* fall aBonst bud for be pnp^y at the 
tuD««f tb* firA tale Jeoitu bL«aa * Oon 
Brtsi Lilt . 7 W. It, 110 


147 


Defaadtia; parchsjor— 


a( tlK9iU/in»dif,,lt,tf parr»*ter-2af#r. 

r»f-C.»./ Free, den Cede, fS55, a f5A-«b» 
the prereedi of aa erretaal tale mm Irea thaa th* 
rn« bid by a defan tinj pnrtbaew, tb*f.fferwe» 
»a* leeiabU Ircai bin noder a. 25t Cede ef 
Cieil rncednre, bat waa Uticd «»tkont late^et. 
SeoM Br*fa haoH r SatrxiiKax Dos* 

[0 W B, 500 

5«r Sooaw Bciaa SiTOff r ®aza£isH*5 Do** 

[8 W B.. Ml*., 128 

148 - 


143„ 


12.BE-SALE9 


4rt X of pwuiooaof •*' 

««ry «ta ee.«ir^“*"^» '“hi* for aae drf 
'“>*pnde,kaj9 to? ^ to w.-S 

'HwlIjKooea^ 4 J|>. Kijcdhi*i^ 2[2 

lXL.^7c.lo..a37 8C l,a 23 


^ . Tadart it F >3 

.-r~:‘~iaimiltopoy 4 ala*oi ofpareiait^ *ff~ 
e.rU reoevf.et Code yy? , 2oJ— The prorlai-as 

*la.I53 ActMIIef 18..9 vere btU apprinhleu a 

JJ**j**’!I' I h takr pUrt ea 

the day rf the laV, but on a raUeeraent date It *a* 
I J?ty «» fauore of a pnrebajerto t«y IntbebalaBfeof 

' »•*«» and net oa ftOart 

I a • V *® “*** H** ^P“‘» *>? 

i - {WfehiKT coold be eompelled tt 
4 ffereneo Utneen the firrt aad omaS 
j aal**. A*«»oari.PEaiAar GoritD-TTVusi* 

[17-W E.,271 
- Cittl Frofidirt 

fofaf dt/otil— 

Eiirttt •y»ut dtfaaUer — HiJJiog 

A poreb^ofprrpertyataCoart-aUe who LiU to 
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Cade iS-y „ 2jy Poi/are 
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SAliB IKT EXECUTIOIT OP DECREE 

— continued. 

12, BE'SALES — continued, 
meaning of s. 213 ot tiiat Code, and liable, ns sneb. 
to mabc good any deficiency of price n'hicli may Imp- 
pen on a re-sale and all e-rpenscs attending the same. 
Jatherbhai v. HABinnii I. L. R, 6 Bom,, 575 

150. Civil Froeeduvg 

Code, l’i59, s. S54 , — A purchaser at an creention- 
talg h.a-.iag defaulted to pay in the pwreheee-anoncy, 
the property was ordered (o bo re-sold. Before, how- 
ever, the re-sale took place, another sale of the same 
property was cilcctfd at the instance of another 
judgment creditor, hut at a lower price than on the 
first ocensjon. Scld that there was no re-salc such 
as was contemplated in ss 233 and 251, Act 
VIII of 1859, and that the first purchaser was not 
liable for the difference between his hid and the price 
obtained at the same sale. Bisokha AIotre firow- 
DHBAIN V. SONATITN Doss . , 16 W. E., 14 

161. Jet 'Tin of 

1859, s. 25if.— In execution of a decree, certain pro- 
perty of the judgment-debtor was attached and put 
up for sale and a portion thereof was knocked down 
to a purchaser for a sum sufficient to satisfy the 
decree. The purchaser, however, having made default 
in payment of the purchase-money, the property was 
again put up for sale, aud tiic portion previously sold 
was purchased by the decree-holder at a price less 
than the amount bid for it in the former sale. TTeifl 
that the decree-holder was not debarred by what took 
place at the former sale from proceeding to satisfy 
his decree by sale of other portions of tiie attached 
property than that originally sold. Kkeboda JIaxi 
I>AS r V. Gobasc Auabdabi 

[13 B. L. R., 114 : 21 W. R., 149 

152. Civil Prneedare 

Code, 1859, s. 254,— Seld by Pheab, J. { Ainsete.J^., 
dissentienie). that if for any good reason the nuc- 
tioner at an oxeention-sale under fbe Code of Ci\ll 
Procedure docs not accept ns purchaser the person 
named by the highest bidder as his principal, he 
Ciinnol make the bidder himself purchaser against his 
will; he must simply declare that no sale has b»pn 
effected and reopen the bidding. ITetd bv Pheab, 

(ANtsprE, X, dissenting), that wliere the .fudge 
countersigned the certificate of sale in the following 
terms, “ IT P, having made the purchase for H700, 
stated that he made the purchase for O Kf he 
accepted Z) JT as purchaser in ZT P’e hid ; and that, 
when a second sale became neeossary, the difference 
of price became recoverable from the apparent first 
purchaser under Act VIII of 1859, s. 234, and 
recourse should first have been had to D K. who 
should have been allowed to show cause against an 
order of payment. Hueke Bam r. Hun Pekshad 
SiiraH 20177. E., 80 

Beld fou appeal under the Iictters Patent confirm- 
ing the judgment of Pheab, J.) that the party pur- 
chasing nt an cxcention-sale under the Cisil Pro- 
cednro Code in the character of nn agent cannot be 
made liable as a principnl ; and a proceeding npon 
the contract under s, 254 in such a case must 


SALE INr EXECITTIOlir OE DECREE 

— continued, 

12. BE-SALES — '’ontinued. 
he taken against the principal. Hhbee Bam v. 
Hhb Peeshad SiHGir . . 20 W. E,, 397 

153, Civil Procedure 

Code, 1859, s 254. — Where property had been sold 
under a decree, and the purchaser at the excentiou 
sale had made default in p-aying the pnrchase-moncy, 
the remedy of the judgment-creditor was not limited 
by s. 234 of Act VllI cf 1859 to a suit against 
the defaulting purchaser. He was entitled to recover 
the balance of his debt from his judgment-debtor, 
who might perhaps have his remedy against the 
defaulting purchaser. Asantdrav Bapwi n. Sheeh 
Baba . . . . I. L. R., 2 Bom., 662 

164. Citi! Proce‘ 

dure Code, 1SS2, s. 293— Defaulting purchaser 
answering for loss bg re-sale — D’srription of pro- 
perfg at sale and re-sale. Difference of. — The sale 
contemplated by s. 293 of the Citil Procedure Code 
must be a sale of the same prapcrty that was first 
sold and under the same description, and .any sub- 
stantial difference of description at the sale .and re- 
sale, in any of tlie matters required to be specified by 
s. 287, to enable intending purchasers to judgeof the 
value of the property, will disentitle tlie decree- 
holder to recover tlie deficiency of price nnder s. 293, • 
Semble—1\iat even if the difference of descriptiou 
uas dne to the v.aluo of tlie property having been 
changed, between the s.aleand re-silc, owing to c.auses 
beyond the control of any pereon, the decree-holder, 
if entitled to claim damages against a defaulting 
purchaser .at the first sale, must pioceed against him 
by way of suit, and not by an application under 
e. 293. BAIJA-Arn Sahai r. Moheep vabaiv Srxffji 
[I. L. R., 16 Calc., 535 

156. Civil Procedure 

Code, 1SS2, ss. 293, 806 — Liahititg of defaulting 
parehaser.—At a sale in execution of a decree a 
dccrce-lioldcr who had obtained leave to bid, was 
alleged to have made a bid through his agent of 
R90,000, but he shortly afterwards repudiated the 
bid and did not pay the deposit. The property was 
put up for sale again on the following day under 
s. SOB of the Code oi Civil Procedure, and was in 
due coirse knocked down for a sm viler sum. The 
jodginent-debtor filed a petition under s, 29 < to re- 
cover from the decree-holder the loss by re sale ; tlie 
petition was rejected On apneal,— JTeW that the 
property, having been forthwith jmt up ngniii and sold 
under s. 305 of the Code of Civil Broccdiirc, was re- 
sold within the mcauing of s. 293. VAEr.AJiHAN v. 
Pakgojwi . . .XL. E., 12 MaO,, 454 

156. — Civil Procedure 

Code, s. 203— Order for recoverg of defictencg on 
re snle—Pight of swt to set aside ordei — Certifi- 
cate of amount of defidencg. — JTeld that a suit n'ill 
lie to set aside an order passed under s. 203 of the 
Code of Civil Procedure. Seld also tivat the fact . 
that the certificate provided for by s. 293 of the Code 
has not been granted will not prevent tlic decree- 
holder or tbe judgment-debtor, as tbo case maybe, 
from recovering from the defaulter the deficiency 
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SALE IN EXECUTION OF DECKEE 

— fenlinted. 

12 RF eALE3-M»f'*«<“* 

Cir«r Troetdtn 

clSu.,2;’ 

to re »U. helj ^.nder ... 30C «d '0^ 
thrte 13 O'' ■nt.UntUI diffmniete'weffl *’“»««* 

8M.ndrtewArd.«potor »?.m«oil .old »t«b 
occnr In fc 8CS Pa-dH.i S«t«. f 
^«r, rr B, 7 Cafe, 337 «li?d o;«rj. '■ m 
CiT« Proced re Ode, doe. oot »poly to • » 

„Hcl>fte rroperty w pnt op ‘^n 
w.thondertli«proTi..or,.of . 800 Cinl P^oM 

RijfSPM ''aawfN^dU 

16S Re-sale by CoUeetor-'a'< 

(0 letaxd' »ife — Tbe u’.mlia po-tl>.vd tbe tuU 

title .nd I ilCTi.t of « ioda»n>t^cbt»r In » em.rn 
jBtnoi Mil in eiirntioi of & «mill C.ow Oort 
deercf ^n^efniently tbe »amc Knd «•«. »i I oi tie 
ume erditer U frertllion of MothfT decree Ontotned 
in tbefo’leeto tCewrt •ndthedefen.'tBt parcb.jed. 
la ■ foit to rt a lie tbe .iwvl «le.— ffe'-^tbat. 
oben a teonre bti one* Veen iol 1 In e.eentien at a 
dmee of a Cml Ce«rt. tb* CoUerterr’. Coort b« no 
wer to Tilt it op a?»io a. lb* property ^ tb» 
faniifT toosat ba««iPPt Kami, a Rttls 

A C„48 law B^dSlooto 

Wawd Att r «it>t4 Au 

liaB.X..B,497note 17wn.,417 

JIoiox »ouo t Dcia Ortirt Kn..x 

[12 B. Ii R., 493 note 

PaAxSixrnr AfBSW r b*»Ei*rxniln Dl»i 

(3R.I..R.,A 0,62 note- lOW R,434 
Tmaix'-xn Tn.sooa e PaatsxoxJn. 

[lOB.l..B.,143noto 13W. R.44© 
nowiiTT OmCBowsTtar » llrxw.a 


digest of CA9£3 ( *5*0 ) 

BAT.y. IN EXECUTION OP DECEEE 


12. r.E-9ALES— coacfai/eif 
rmtd to theowflnnatim of tbe prcrxro. ole .Wd 
i?M. with b, Mbo-toi. J.Jj; •• I'JJ; 
Colleetof V*1 i«oed to order, w tbe labjMt. 

If <Ae-.ro r Ai tmji, I L.JU 

IS Bom. 322.f.lto**d, Bit ^nrnt » MiOHir 
Mixoa •» T T» 


, E E H . 15 Bom., 604 


IS PVBCUASEC9, TITLE OP. 

(a) OtSStUtT, 

IgO Titlo given by eals— fro- 

fl., I tutnotf of UlU - Cae.af *mplor.~ln a «3e 
of lnnDo»e*bU pnperte tnade by a 0»il tonrt m 
».»ettlioa of a derTte there (i no 
bf tUe eMcatiovCfrdilo- of the title of the jadg 

d*«or, tbe ma.ini “eoreo/ eroyfae ‘PP'f'"| 

Dnoxnp M.taoiJiii Niit r l.ian 
Misra hicoi ... 4 Bom- A, O., 114 

EBteiisir* TiUsSiSTU r FA«c8ira Tiwo 
GoariDirv . . 6 Bom., A. C, -53 • 


Wl— 

XfOeeaf 

ntat* eold in e.ecntios alter nrtie* i"‘“I 
other t^o tb» jadci»*i*t-dtbtop eUia rtibti iB® 
Intereet* ta lb* propertt, tb* ml* of e«te*f tmplor 
I appliea. Smsisoopxix CuowosiT » BAtt'tFjn 
CarcsEaarrti . . . . BW.R,65S 

163 Oeeaarf for 

01 ’Jt t/th— ITrif of frri /eeia*.— A eale by 
tb* SbmS to a iwif fi f» porcbaiCT for rilnable 
•idmtt « viUtt'tbeMl Bode on the ponodllrot the 

I joebment rrelitor had eommanieated with tbeShetiO 

* and de.ittdbim to rtay tb* *»!*. The parth.^ 
n*et oot tract back hi. title beyond the/. />»• 
buasiE Doitii a GocBxnxiT «ot»a 

[lIaiJ.Jar,N.8..350 


16^,, • 


[12 B. L, B., 4SS note • IS W R.. 341 


I lea — — . irerraafy— 

f Csetaf eroflee.— To a ole la the expcattoo ei a de- 
ftt*«rtb* nyht. an! inti-trot* of a jad/rnroldcblor 
in aa ertate of whlth be U tbe rrerrded proprleeor In 
tbe reeenB* resirter^ it It niaal to drocnhe «icb 
ncht.andlnterrtUin tbe ole pniceodln?»a. rrcotded 
m each reguter., bat encb deecnptwn doe* not 
aanaot on the part o* the dreree-bolder or the o$«r 
ronda ting the ole toawarrantytb.t.ncbTiihUaad 
mtrreat. are roirrrtly dcKnoed. there therefore, 
aeeordui; to tbe oreal practice, the ngbf* and letcr- 
tet. «( a jadgment-drUor In a .bare of a Tillage of 
wbieb be w*. the recorded propneto* in tb* letenae 
ref utna were pTw'amed for ..le in the e.ecut on of 
a decree and nold. drecrlbed a. rerorded and the 
.roia of the [ idgmentdebtor .ahwetnmtly ened Ibo 
aac* ea pnrcha.^ to reroTer their intcmla In «iitb 
abate aM obUiacd a Acree foe tntb intere.t., and 




r Pooe 


fo it\ e» -fe taUati to ni-ifrr .i re eefe - A tale 
of eert.n propertTbj ibe C< Hector m Krratxinora 
decree w»# ro-t aeide by tb Cc^lector on tbe mppbea- 
twn of thV dcerce.l.oJdfr roid a ir^te look pWe at 
which the dc«rec.Wder i nrcboM the p-ope ty for 
I'CVl ThA troreba»e.mnney wu duly piiS ta(« 
Cbart. nnbMipieiitlj a ihirl party aptlted to tbe 
Co'lerW to Mt thi. ole, and eSered flnoo 
" ida an order act. 

rolei tbehidd Dsa 
S 0 'TU* re wa t o 
ce-bcdl r appU.d 


.w. property ...... . 

tlire a.i*le the wile and criVnne a i 

aeco-dinaly took' pW* The d» 
to the ^ntotdina^ led;* to let aeido tbe re.w>t«' 

her. OitTifeii m eto 


to eonllrin tbe _ ... 

lb. Huh Conrt.-l7.W that the ,b« 

CoTlertw and that the quertion with 
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OF DBCBEES 


SALE m EXECTJTIOIT 

tEo auction-puMhascr *^®“"^Je-nioncy propor- 

holdcr for a rcfand of costs of defend- 

tionato to such Icing no fraud or mlsre- 

ing sucli decrce-Loldcr, or any- 

presentation on ° stowing an express or 

tiling of an exceptiona not 

implied "arranty on E Cg^jg v. Asmun Matho, 
maUainaWo. rav Nmiais Sikqh 

3 At TT., er, distmgmslied. 2^1.. 828 

o.MAHTAB B ibee • ^ 

X64:. ' ■ Intirrhase^ttion^y xcherB 

^Suit to inlerel—K, tbe plaintiff* 

deltorisfouniioh March 18/0, 

purchased a honso from H gifton lst 

<='>^'’^>f,,teuBon of a decree obtained by ff. the 
October. 1 _ -locq (1862), against My tbc property 
defendant, in ^ 216 of 

was but her objection was disallowed. 

Act Till of 1869, but ue J ^ property 

and the rights si’B wife sued to have 

■weresoldandpnrchascdb^A^^ ^ 

the sale set aside, gQcd ff to recover Ae 

aion of f ancUon-purchaser under ff s 

money pa^ ^Jn^UhTprinciple of “ caveat emptorj 
decree. drfendant was not responsible for 

applied, , tjji-g in purchasing and paying his 

the plaintifi s ™‘®tal^ ^ inouiring into or consi- 

money for the honso Dabs 

dering the title to it. Kebbt o. &ei 

Suit to recover 

I®®- TTZTwa^^O) of title — Caveat 

^rchase-money _ civil 


SAIE IN EXECUTION OF EECBEE 
— coniinHerf. . , 

13 PUKCHASERS, TITLE OV-covUnued. ■ 

under s. 2o6 o f_ that ’ _ nbiccted to the con- 

thercforc on the^round that the 

firmation of the ^firm a ^Wch had 

Court was not competent to connrm 

by its previous order of Act Vtll of 

lirv'jrrpSs? g.- r.’ -k? oi 

rr.. ss S’“ ^ 


emptor--jdtgltt f _-Pli(. jigbt, title, and m- 
Code, 18o9,e^ fe^tVm immoveable property inis 
terest of G in cctrai i^ tim execution of a 

attached Dwas also attached and 

s f^^^ “^e%rr£te?ars:dior'b“a 

execution of the decree hddy^*^^ executing the 

chased the property. granting lum a sale 

decrees condrmed ‘t,g’g|^ctio£ to the con- 

certificate, the ^le to K, ordering 

firmation. it also con ^ ^a. 

the t^lie confirmation ; but it 

sale cer^^^^^^ the ground 

refused ^g y had been confirmed and a sale 

ferttfiSte granted t^im. it could n^ E^ve^Js^ 

eessiou of the P™PSty-/eLse.Zney!-BeZ</, dis- 
and B to V ti^g ggses in which it had 

tinguisbing tbe s -iebt, title, and interest of 

been held that, whe _ o'^icular property is sold, 

a indgment-deMor in a P P 

there is no warranty tnar u ^- ■' gj-chaser cannot 

TOB. T 


^Salein execution set aside— 

3 i !f 

'rriSt' r%4o.s 

been thus set aside, the sam^FoPg^i^^^^^^fejy ^ 

in cxccntiw of ano^ 

®°v h «!it th^ ^^dgmcnt-dchtors, who alone were 

which suit the 3 c ' ^^^g g^jg 

made purctosel? at the first sale then 

was confirmed. The pnra g^ig fg^ possession 

sued the by Stbachey, C.J., that 

of the property sold. BeW Lquired their title at a 
the second ^ had^bcen set aside, their title 

^affStet by the Biihsequent confirmation of 
vras not anccieu uy -i „„ orm^nut, tbe first porebasers. 

the sale nnd was good as agamst the ^ 

Seld further (by confirming the first sale 

on the finding that the decrcejionn p^chasers 

had been passed in parties, and had, moreover, 

at the J® ^ means^of collusion between the 

beep ,^tBmed ? ^^^^^tors, that snob decree 

plaintiffs and the ]ung „-oniredhv the purchasers 
Ud not v^Samriny Ganya- 

at tbe seM^ sa . ^onapa x,Janardai%,ll 

bZ m ^.iiLr Chulder Banerji v- 

j±a ChunderSadhu 

Aroo, 3 C. . / T jj 20 Calc., So, dis- 

Khan X, SatntrGfia-v, ’ jlj- ^ammad 

Lab c. Jahat Nabaib. All, 168 

DAB . - * . 


(i) Cebtepioate 03? Sabb. 

—Position of purohaser^tli 

o,“\catt-c,-2g;!,- /£ 

IZlZf right to of 

The position o a pur go gos obtained a 

u decree of the High of the 

certificate feom the ^ oiothed with a 

S ■“ ■> " 
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SAtj: IN EXEGCTION OP PECRrE 
13 niCHA^XE'!. TITLE 


LalUmi r X'lr ITa^a'^.o 

J! Stm^ Si~ t »&i IIarhta»Jot !,0r,mid4 

T J!st ffih / ^ 4 £e«i i SiJ, 

^•lclcTnrArl f EamAcPiixiTA 

p.J*3L.10Poa,4«< 

iTa £*/4 .. fdf 

^/ffrrtaf Stt*iue CewH—-Ile’tfrty e^^ntt~ 

SI in •/ JST3 r'-.ir I- £m A-i) 

A IS-Jcl ill f/ IsSl . P. Puf Att^, 

4 . hf — f’C^tTt* idi la rtm'dxs el a ieart ef c 

lUiAsr Ci’Bit rn'a us lS« p>ircl»*>T oa ro^jlttxs 
ct nle tad jant ef the faJ r*^ l> oils* 
te r<Tf((t Itu UUettB<rrsiu7lb»tLes!>:>e«l 
<tUa e n!fr rrrl 'nU cr b* f-st i£la jeatn- 
ton iy CcU/tl£r If/UtboH-ratliataraiii-j 
a pa*ii**<r *1 a •>!« Is nfntns cf a <!^Trf ef a 
Kntnf Cdrt tat jvakrws c£ tL» jroyntT a>»j 
t a'Jwa^b L>« m!t wrtsifale ei,&t tn 
aa bsnLJ <icnexrt aad tb* Ca^ieUr bal aot ^al 
\. •» sai»}XM«cakax.>Irurras Ectitv r au Bru» 
P.L.S^BA1L,23T 

ITS. — - —— Prrrl»»fT r< 

««.^r>9a a*.t~St>l /at futtu *» tf 

Prat/ •/ Mh-Jt* rill t/ lfi9,*ui51,Si9^ 
StUV^t h »w eat lambAt eos f«*e±tawr(fu 
nwalsets-W* Art 1 HI e' l*S? vLieb *a» 
«eairw4 b lit U'evr aadrr tW Art. foras 
fet KwraxMi ef tbe perot*. te pnfve a eU* «art£ 
£/aW, bat It ««« twiatfB* fee kcB te re»e lui 
aUraJt Tb* CT>t£.*e*tn ef tbi tale b 
bt iatoat *M rrt^ fant t# be tslt tS 

tben^vrtT.asimnSorat te pua rtcb tale to 
£iXn,t! vhJrb a ttTl±e»u.tlASitmnt4£AAoei la 
Lib. vc«U asmi/ to trUroc* that tto ptlnrtT 
aafrntd. Ztaarfa iwm» Sf r Starj JfaAiti 

3t*ta4/mi*r, Z. t. £-, 7 CaU^ Iff, rtifrti ti. 
Jaeas ^*tlIa Busio . % IblL, 5 AIL^SOB 
Kixr* D«i V*cwr« r.Hr* Xarr IfeiCsait- 
*str»T . . . W £,1884,579 


J74. - 




•amrtnM rxerattea aalet — Paretoeer •! «e~*to 
aalt tltoia wf crrtiJieaU a' arnlt awi fattfataam ^ 
Ttaftrlf frwrUyraatl aj ttrft/faii ia fartlaa^ 
at firat »a/»— Pe»an*seA— Ca tto D«ee»tor * 
IS* o tto ilaiisbT |nitltU(4 a bout ht aa asrtsre- 
b 1* to tttntam af a drerecanitot tto raae.-, ear y 
Tto tale «a» tt»£rai*4 CO tto Mi Jaaaary IsT.to 
^ rmstoaU ef aala wtt set tiasn) Bctil Ito I'll 
Jaae 15^0. Oa tto 3Tti Jaaaary !«'<> tto ir'e^ 
Saul pantoard tto b>bi« tocte at a a>Ie m exmlna 
ef a Beoer ^t ret acacM* a xtot »!« arat ton- 
tmrf <B Ito 2 * 0 . retooare asJ a «r*5£t» e 
'^toaearaStiKtJcilSSO. Tto <3efrsla:t r* 
POMin ^ \U joirayii^-A^iar >o ApHl ISMJ. 

^ pMamatl . It VatrmK 
^ iitasAaa O^haranea^r-ttea ki. 
*‘»tw>«3e aid ««*a.s*d pjtarwo 
tod a«mp?*°£n ^ bkeo wit ktt reUSotc. to 

te Br tot 

»"®**’^betoac‘tooea aaeT«taHe bim 
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deceeb 


SALE m EXECUTION OF 

— continued, 

13. PURCHASERS, TITLE 0\^-conUnmd. 

of the ccrtiflcnte, tiiT .. Govind 

sue for possession. Tesh _ 10 Bom., 453 

to the representative of deceased pur- 

Frecednre Code (1882), s. 316.- 
rfaier Cie p.r(,cution has become absolute, the 
^ben a ^ ' g 316 of the Civil Procotiuro 
Court can, 1882). grant the certificate pre- 

1 therein to the representatives of a deceased 
scribed therein to tn V be Dam*- 

5SriSi“wx“ 1. 1.. B.. 24 .120 

,70 —Period from ■whicli title ot 

V^'ohaBlMeB-FaJe^o/^ 

:al‘e’^l4b has been -^l^^rfrom'rdtf Sb® 

relates back to, and “^*°”’tt,rdtte of the 

sale, and d®®® "®‘ ° Nath u. Maha- 
confirmation of the sale. Lhohmik JN at 

BAJA or VlZIANAaEAH • • ' 

— Confirmation of 


^V'Tialiliiv of purchaser for Qorernment reve- 

session until connrmaei confirmation a 

a suit to recover the proportion due in «spec 

liable for the amount of Government revenue in 

respect of her share which became 
date of the sale and its 

CHma>E& SmoiorAiiHTA 141 

■' — Application for 

' ■ Period from which right to apply 

P°^^T°Icivr:Procidiire Code, 1859, ss. 263, 264- 

accrues—^ivii Jrr 310.— A obtained 

a money «%ich property belonging lo B was 

in execution of ^g® P P^ ^ himself becom- 

sold ^ th ^ confirmed on the 

iiigthe purchaser The ^ was 

9tb of 0®‘°^,f .l®'4’Xo{ January 1878. ^ applied 

not issued till tho -dm ^hat 

for possession on ttie Jnd ^ ^P . contemplated in 
the right to apply for g ^ode (Act 

SB. 2G3 and 264 of ttie^v^» mR„T.d.S19 of 


SALE IN EXECCTION OF EBCEEE ' 

— continued, 

13. PURCHASERS, TITLE O'S-continued. 
on the date the certificate of sale was issued, and not 
on that on which the sale was confirmed ; .and that 
therefore the period of limitation against the pr- 

Mabxa • • • ’ . „ 

,79 —Certificate of sale, Appllca- 

tion fov — Civil Procedure Code 

1S82) s 316— Court Fees Act (FII of 1870), S.6. 

An application by an niiction-pnrchaser for a certi- 

tote’^of sale need bear no Coiirt-fee stamp, sje by 

8 316 of the Civil Procedure Code (Act XI V ot 1882) 
ii is not even required to be m writing. HiBA 
AMBAniAS u. Tehchahh Amb™ ^ 

, Unregistered certificate of 

Ff!^— Interest of purchaser -Second sale of same 
property in execution of subsequent decree Interest 
of purchaser at such subsequent sale subiect to interest 
of nuTchaser under prior sale - Begisiered certifiicate 
%-Lcond sale- Act nil oflSS9.-ln 1 884 the plain- 
tiff brought the present suit against the defendant to 
recover possession of a certain house which he ted 
purchased at a sale held on the 16th March 1880 m 
execution of a money-decree obtained against one C. 
He obtained a certificate of sale on the 3rd January 
1RR0 which was registered on the 13th of the same 
mSh. The defendant had previously purchased the 
Tame property at a sale held on the _22nd November 
1R7^ in execution of a decree obtained by him as 
mortgagee iainst the said C. The defendant had 
teta\Ld a CKtificate of sale and was put mto pos- 
session, but had not then registered the certificate. 
He suVscquently obtained another certificate, which 
mVistered in Juno 1832. In a suit by the 
plaintiff for possession, — Seld that the plaintifi could 
S recover. ^Tho defendant had acquired under the 

Civ Seedure Code (Act VIII of 1859) by the sale 
and the confirmation of it a beneficial interest, and 
rsioinfiff bv his subsequent purchase m execution 
of the moneyJdecree against C took subject to that 
tateiest The grant to the defendant of the second 
certificate, which was registered, 8"®®'®°*^’^ 
that the sale to him had been confirmed 
mabbat Nath v - Vithabai I. L. E., 11 Bom., 688 
..gi —Proof of title without pro- 

duction of certificate of 

Code, 1859, s. S59— Bey ist ration Act, 1866, s. 40 
Omnia presumuntur rile esse ac/s.— Assuming that 
8.49 of the Registration Act, _ 1866, required that a 
*m.fiRnnfn rtf the sale of laud in execution of a decree 
passed under the Civil Procedure Code, 1859, should be 

Mitetered, a plaintiff who has purebred land at such 
register , r certificate to prove 

I-Hp If it is proved aliunde that the sale took’ 

See and ttet possc^sTon was given, the Court should 

after long lapse of time and possession by a 

L\wee""pur"cteser. that the sale was duly 

™ a tPo Tnurt VeBAB V. KhMAEABAMI 

made by the Court. v n ^ ^ ^ 


VIII of TsoO) \®8W 

the Civil Procedure Code (.Act X ot 


fgo Title of auction-purchaser 

without certificate of sale - Confirmation of sale, 

12 r 9 
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««T.-n Uf EXBCVTJOJf OT I>ECB£C 

—Mtitmed 

13. PCECHASER^ TITLE OF-^auL.wi 
Xftel tf—Dit pUbU2 »i *» »^nralnnrt nrf tke 
Afaxitst to r«lem ctrtoia lud morigigfd toLIa 
*itli ro««t>:on b; bn d c<M«dbaiboad. TbfdtffO 
list (tbaia rlgagw) plcoJed that he tadboogbt tb* 

teert^gor'a letnot u the pnTpertjot aa aartuo aUe . 

h^i la exeectou o! a decree tihV^aed aganll the 
laartgafcir (the pluntiS'i tnuhaad^ aad thatthenfoK 
the Tight to redectn «u gone. The detendaat wtM, 
hofreerr nnable to prodaeea eertidoite ol eet^ aad f 
the huhonhnate Jndge hrU thrref<re that he had 
faJed to pTnre hi* I tits aad aeeoediagip dieeeied that 
the tnoTtga^e aecenst thouli be Uhra nadir the 
Dchhao Agncaltsntie' Set it Art (Xt fl ot 16*9j 
The defendant attenrardi fonad hu eaie certiflcate | 
and oMaintd a reriew of the abore order bat cn i 
rcTtnr theSahordmate Jndk.< eoeArmed hia decieoo I 
holdingthatattheailaceTtifieateeraaanregu.eTeii.il i 

cenld txc ha reeeiTed tn eTidesrr The defendut ' 
then ohiAised a tmh eertiSrate regutercd i and ] 
renevcd hit apphcatioo to the anborduiate dadge I 
who rerened hu prertona order and rejected the 
plain ilTi eUuo. The pUlatiS appealed to the 
Dutnrt Jad,.# *ho reretaed the lo«er Coarteotier 
and ramandcd the eM& On appeal b/ the drfodaat 
t» the Rich Conrt.— if Id that the order of (be 
IlutnetdBd,eibcnUb*duehargtd A nl* certifieaU 
wa* net seetoarp ter the pnrpote ot eetablu^g Ih* 
detesdanta title to tb* prefCTij a* the 

p Uwt . g . Wherepropertp ha* MaaaUin eaeeatioo 
n a deetta, a ptetp to the lait la whuh the dene* 
puaed cr hit repre*<ti.atiT* easact. a^ 
(he M bu beat caArmed. £ipate the title of tbe 
porebater at tbe «la. The order eoa&nnlnz the «»<« 
cvpletce the t tie ot the Utter a* agalaet tbe 
toraer KsTiUL Fasicsan « Bsiiuiu 

n. Za B.. IS Bom., ess 
^ SUtcment la certiftcato of 

••“'S***^*— Salt t» e*/o»c» etae/e e/eiaet 
~A itatement la a aaloceitiSiale arvited 

fcjaCooJt thatibcparehajnit eahiaettOBcharge, 

u w cpdacee endaicemfaiaat thepmc K.— . vhei 
niaaoQgbtto csf<ina the charge by enja timi . 
caaxDba Jou&ic BaaKiiitx 

Kad.,207 
• ** «ceee*W» 


RAiiB nr^EXECxrnorr or decbeb 

18. rusCUASEia. TITLE OF-«>*f,ea*i. 
of tbe C{t 11 Froeedere Coile. lie restended that, u 
under that aertioa the title of a Tmrchatrr at a Conrt* 
tale reeti at the date of the <cQDrena.)oo of the aale 
to bus hie (the defendant a) ti„ht wae nperiar la 
that ef tbe pUintcff ioatmneh aa tbe talc to Ua *w 
nntmrdcnthabrd Jnlp laS6, while the aaU to the 
plaIntlS waa not ecnllrmed until aflniraTda. *t$^ 
oo the Sift Jnij Jlili that the plalntUI wat 
entitled to neorer Uf hu prior pnrrhaee be had 
acoBiTTd an njiutahle or Inchoate title to thapropeilp 
vl^b me enbooiBetitijr pirfeeicd hj tbe certifieste 
of aale hothing therefore patted to tbedefeodaet 
under tbe ficaod aale The «o^'*U>c (hie to the 
pmpeTtp aJI” ini. SIC ot tbe Code of Cird Fro* 
cednn nean tbe fnll perfected title aridng on tha 
aale beoRoung ahaclnte It la that t Uo which under 
1^ tertkOQ dMt net rrat In the pnnhaaer unifl can* 
CnnatloB. Thalpmnaioo. hovercr, seed cotn^e*- 
aanl* be mitraed at dratrojlne nnj Ittair intemt 
which ariie* hp reawn ot general t>]nn.ahlepnncipl«i. 
~ •tvhethrr tb* proctaion la (• 918 at to the 
— .. which the title el the puRhaaer u to rret 
duet net apply only ai between ihe partiea to tb* euit 
aod p«noM clatoing throngh oe under then. JPtr 
dhunm /~The rtfwne* topartwa tod P'/Moa 
claiaing under thm wenU ba enTjluag* if tba 
liegUlatur* had intended Ih* addiuoo to ajTly to- 
tbirdpartic* Rmpp* FjyoiivatTO 

[riaB.»lTBoiana75 


184-_ 


erecutiaa^nloa— r. «#*«»,■* j j- 

—CtriitlnUp/ nit elutdtf 

i\_ ■' * ol*"~Liiiurgr.rtw.—e^ft«e,.^ . , » 

■^S\fcKr;“ 

waTiiLe The laleto tted,f-,L« 

and the tale totbt 

Certifiatearf 

*" lie Ida S'^d Septettber ISsS i 




16< - 


- Title of BDctioo parchaMr 


who luu sot ohUtaod a rorti^to 
Cii%trr9etJmnCtd*fJiS2J.t 3l5^~Slt}»x^hthe 
aucUos pnrebaaer at a nle held in executioa nf n 
dcOTO may net obtain a full title until a eeitiAeaSa 
haa hem granted, thu msit not be ooaaidered aa 
wetanrlly dntroybg any letter istereat which ariaca 
by reaeca of groM cputahle piaciplet. Dagi% 't 
PetXom Bttgk (Paayaraw t L. 17 Re**.. 378, 
aBdireiSaitT BtUto,ff uttj i»Ut,Jtl. flSS/J, 
83, approred. Csxpso * Fuu Lai 

[Z.L.R.18 AU..I83 
• CertiRcate of •ala— Cin7 


JVecfrfar* Corf* fdUt XIV of JSS2^. e »J8— .rfae- 
tr^/arrioeer— jCo^raooties ^yoeteenea — TTfl* 
of •aeliea'parclaeer— Saif /or iomagu for ro^hof 
Crrr*.— An auctioa purchaaer under the Cbde of Clnt 
Fmrrdora haa a good equitable or inchoate title to 
the pruperty fold, and wbeu the tale ceitiAcate U 
actually granted. It make* tbe title abtolnle aod 
nahea that Ule relate back to the date of tbe *ale> to 
aftonirulhuowbeu theiale u ceoCrmed and m 
eotificate granted under a. 316, CirU Proeedore Code, 
m bringing an action fcT dama^ foe any injury to 
that property eomuatted before the eon^nsatieia of 
the tale So where the defendant mt the tree* that 
•laid on a property before the coofinnatl3U of ita 
^e , — Slid that th* plaintiff who ie tbe anetioo 
parohaaer cf the property ean hnng a mt after the 
date of the eoafirma&on of aale for damage* againrt 
the defendant tj* eutting the treea. D^jd* * ■Fa*' 
' eioa £tay OaaysrsM, I L. E^i7 Roai., S7a, and 
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BAIiE m EXECTTTIOBr OP DECEEE 

— con{\n«tS. 

13. PURCHASERS, TITLE OF— <rone?«*(?. 
Tr&ttffovr MosootvAar v. JTtmania Kttfnari Deb^a, 
I. Z. S., IS Cah; 597, referred to. Ai>nm Cnus- 
3)KE BirrEBJEE r. AanoEE Kaih Aboo 

[2 C. W. IT., S80 

U. DISTRIBUTION OF SALE-PROCEEDS, 

187. Civil Procedure Code, 

1882, s. 295 (1859, ss. 270, 871)— of, on 

Iff contracts— Object of procedure under 
those sections. — The purport of ss. 270 and 271 of 
A ct Vm of 1 859 (with which b. 295 of Act X of 1877 
corresponds) was not to alter or limit the rights of 
parties arising out of a contract, but simply to deter- 
mine questions between rival decree-holders standing 
on the same footing, and in respect of whom there is 
no rule for othorwiso determining the mode in -which 
proceeds of property sold in cicentiou shall bo distri- 
buted. HASOOyABBA BEOV.’f c. ^ AtrXDOOJrslSSA 
Satooba Khandak . I. L. E., 4 Cala, 29 

RAJCimsDEE Shaha r. HTmironoif Rot 

[22 vr. E., 98 

188. a859, s. 270)— Pro- 

peril/ not sold in execution of decree.—S. 270 of the 
Civil Frocednre Code did not apply to a ease in which 
property has not been sold in eiecnt ion of a decree. 
BiaBEif CnoKBEB StfBiiA CnovmnRT r. him 
MonmEE Dabbe .... 8 W. E., 601 

Baiaji Basiohakdba V. G AJAKAN Babaji 

[U Bom., 169 

189. Ciril Procedure 

Code f Act XTU of 1S83J, ss. S9o, 310 A — Bertffal 
Tenancff Act (VII of 1885f, s. 174 — Saiein execu- 
tion of decree — Deposit bff judgment-debtor — Sale- 
able distribution. — S.'2P5, (Svil Procedure Code, does 
not apply to deposit made by the judgment-debtor 
cither under s. 174, Bengal Tenancy Act, or under 
8. 310A of Civil Procedure Code. BmAEi Laei. Pave 
c. Goeae Lae Seae . . .1C. "W. IT., 695 

190. — ; Imperfect 

attachment of immoteable properiff — PritOte alien- 
ation after such attachment — Procedure 
Code,ss.S74,S76;sch. IV, Ho. 141. — A judgment- 
debtor whose property bad been attached in erecution 
of a money-decree sold the property, and out of the 
price paid into Court the amount of the decree, and ' 
prayed that the attachment might he removed. 
While the attachment was snbsistiug and prior to 
the sale, the_ holders of other money-decrees against 
the same judgment-debtor preferred applications 
purporting to bo made under b. 295 of the Civil 
Procedure Code, and praying that the proceeds’ of 
the sale of the property might be rateably divided 
between themselves and the attaching creditor. The 
Court refused to remove the attachment until these 
creditors had been paid. It was found that the sale 
by the judgment-debtor was a hondfde transaction, 
entered into for valnablo consideration. Seld that, 
inasmuch as no order for attachment of the property 
was passed in favour of the dccrce-boldcrs in the 
manner provided by s. 274 of the Civil Procedure 


SALE nr exechtioit of eeceee 

— continued. 

14. DISTRIBUTION OF SALE-PROCEEDS 
— continued. 

Code, their claims were not entitled to thb protcctioB 
conferred by s. 276 against private alienations of 
property under attachment ; that theso claims vrera 
not enforceable under the attachment which was 
made; that the E,i1e by the judgment-debtor was 
valid ; and that cxccntion of the decrees conld not 
take place. Also per Mahkood, J . — IVhile s. S95 
of the Code gives a special right to judgment-credi- 
tors, as distingnished from simple creditors. It is ,an 
essential condition precedent to the cserdso of that 
right that there should be a sale in execution, and that 
its result should appc.ar in assets realized by the sale; 
and therefore, until the sale takes place, no such right 
can bo enforced. Bishen Chunder Surma Choui- • 
dhrff V. Mun Mohinee Babee, 8 TF. B., 501, referred 
to. Gakoa Dnr o. Kebhaei I, E. E., 7 All., 702 

19L Sights created 

bff s. S95, hoto affected bff insolrencff and vesting 
order — Insolvent Act (11 cj- 13 Viet., c. SIJ, 
s. 49. — ^An order under s. 295 of the Civil Procedure 
Code affects only interests existing at the time. The 
insolvency of the debtor introduces a new state of 
things from the date of the insolvency, hut as regards 
snms ocemed due prior to tho date of the insolvency 
the order under s. 295 creates rights which are not 
affected by the insolvency. Soobal Chunder Baw 
r. Sussiek Ball Mitter, I. B. S., 15 Calc., SOS, 
cited. Howatsob r. Dvebabt 

IL B. E., 27 Calc., 861 
4 C. W. ISr., 610 

192. . Sateable die' 

iribution — Assets realised “ bff sale or othericise.’' 

— The words of s. 295 of the Code of Civil Proce- 
dure, "assets realized by sale or otherwise in execu- 
tion of a decree,” provide only for a case where, by 
the process of the Court in eiecntioa of a decree, pro- 
perty has become available for distribution amongst 
judgment-creditors. Tho words "by sale or other- 
wise” should he construed ns meaning by sale or by 
other process of execution provided for by the Civil 
Procedure Code. Sew Box Booea v. Siob Chuk- 
VEE Sen . . . I, L. E., IS Calc., 225 

193. “A.sseis .” — 

Moneys paid into Court by sale or otbenrise in exe- 
cution of a decree are assets from the moment of their 
payment into Court, and are available, under s. 295 . 

of the Code of Civil Procedure (Act X of 1877j, for 
rateable distriBntion only amongst decree-holders who 
have applied for execution prior to that time. Vis- - 
VAKAIH MAHESBVAB V. VlBCHAKD PAE'ACHAKD 

p. Ii. E, e Bom., 16 

194. — — ^ " 7VA ene V er 

assets are realized,” Meaning of — Deposit of S3 
per cent, of purchase-money — Assets. — Tho words 
" whenever assets are realized ” in s. 295 of the Code 
of Civil Procedure really mean “whenever assets 
are so realized as to be available for distribution 
among tbe decree-holders,” The 26 per cent, of tho 
purchase-money deposited at a sale in execution of 
a decree is not "assets” within tho mcamng of 
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SAXE m EXECUTION OP EECKEE 

H Dl'TEIBtTION OT *aE-PrOCEEIKs 
—eo^ltntti 

1 £''3 hnt » lEcr? deposit wd tbcrcfor* not mmt 
du tly »\iilible for pnyiuent lo llif d*«»-1idldrr 
Viihianoi* Maiei a' r Ptrciaiui t a%aehani 
I L H 6 fion IS, diilinpnukod. Jegniro 
JCalt •^ircar ^ Uoitad CktnJfr Addi, I J~ S, 
19 Calc 259 dutiDSuUhed *n4 rtmmenWd ofon. 
HiFiz ilmouEs Au Kbis r Dabodxb Tko 
jtijicK . l.Ii.H,iaC»Ic^242 


105 ileatj fatd Ijt 

dtUcr miief orrtct 1* ialtt/aeltoM cf dfcrtt-At 
ttlt — Uoney pud by n jad^mnit-dehtc^ ondcr 
4m<t in utiifactiea el tie i me egt net bia ere 
rot ttwti rtiUtrd by skit or otbrrwisr, nodrr 4 
ot tie CisD Procrinre Code AetX«fl9/7) < lOj 
of the O'll Procedure Code (Act X of IB'") Dost be 
ttei SI it the words " fr to the propertr of the 
Jsd^nsl deUer erne loeerted sfter tie word 
•‘mhicd. PrB9B0TX]iDi*s T*iaaorui>s<$ r 
llABSSiWT ‘^rutSBSK'Bl tUlIlBABTnt 

it E d Bo&l. £S8 


18a Etteu;»m «/ 

Awre— ^Aiedewsf «/ treftrle—Pajereef teie 
Cnrt ej nosey osc *eAtt i*ene--Auii»Tea\\tei 
^ laU or otMrne#— <J sod t held decrees sgslost 
Pewdv h <-nt (icentioa I them snd th« )nd.tDnit 
debtor’s ptoperty wss sttsehed bnt no csls look 
pUn The jgd^ent^drbton psid jat« Ciort the 
nmet Kl^OJMserooat of 0 « decree ileMihst 
O wsi ntided to the tniu vf Hljno isto Ctait 
by the jod^DUdebtor sad It «mU not be renrded 
SI ssseti rtslited by nle or othmrue kn etecotico of 
n deerec so si to be istosbly dirmhle between the 
dceiTS holders nndiT t. £'8 of the Ciril ProcidBre 
Code, iBssmsch ss it coold rot be sud thst ti ere was 
• resliisti n from the propertr of the rodfinait 
debtor Gorsi. l)ii r Cacasi Ltu. 

tLL.E..8 AU„e7 


- i>»(rt 8 sfisi 




.. reohud t. Be 

enrer appe\mltd tf deeree-keleer—Zfmitolte exe 
es'.o#,- Bents of property noder stUehtacnl ,tw] 
hsTs been real wd bj s B«o.er sppoioted .t Ih 
uutsscs of one deeree-holder srw “ assets lesbm 
Ctherwue in tieeal«B, of a demo ’ 
the meaning of s 2 5 of the Code of Gri 
ft^nw The.ppomtneut of . Beettrer betb 
tie uufsoee of a jnJgtnent^irdrfor'l, , 
P^^of eiecntwQ." Fut t Mibuuj Bias 
XL.JL.28 Co1c^77; 

109^ 


ty C^emrl— .. 

•wst-S.if '*“* **• orteiernt ef tmi> 

io- In a SB 

«nntinn t| rtiA***^ * ^ lW2a. 1 


■ syreesKSl ssae/tMe 

\enjlior,eten,tefjUi 


«nnt«i of rt,?***^ • ^ IW2B 

«tsdirf, »®=»*eshlt property 

whS^^fc”^ 22. btraid F. 

‘ ■ • ' traits mated b* ad. 

*=“ *’«b«TUr, 1855, eiBcnted by tie fst 


dated 


BAT.Ti nr EXECUTION OP DECHEB 
14. DliTEIBCnOV OF PALE PROCEEDS 

— esstiBsed 

of thoyndgnient debtors, who with ooe J/ were tnisteee 
of the deed. At the time cf the atUchment a sut 
No 4<8 of ISdS wsf pfodrof, la which the tnd^pient- 
debten as ptslntlfTi seoght to have it deebred what 
were the rUid trusts underthe deed, and thst, snbjcct 
to anch trusts, they were ebsolutely entitled to the 
premisit 32, ^treadl'osd, tod the other properties, is 
ihsC snit oa Che SCti Utrci ISiS, a A.<Trc vu 
made declinng the talid trnsts and rhsrgisg the 
premisro S3, St rand Toad, with the payment of eerteui 
speeuSesoma In ISil the fnd.nnetit-drbfors hroaght 
a sBit Lo-ttlof 1691 to hare the premises S3,btrand 
Road sold freed from tie trusts to proride for the 
tnuts by setting apart a stuhaecit sum ont of the 
pnrthsse money, and ti hare the Maoce dirided 
between the jndgment-debtora , and, hy the detrte in 
that salt, dated the Sod September 1403 the trnstees 
Of the deed were aatb^ied to sell the premises 32. 
Strand Road, and were directed ent of the proce e ds of 
sale to set aside DtSOO to proride for the trniti, 
nen to jwy the rests thmio irected, and then to 
apply the haisnre for the parposea to the plamt meo' 
tioord. In parsatote of this asthonty, the trw*re^ 
00 the 25th > ebnaary 1S83 entered into aa agreeaCBt 
w ith «as d L for saie to him rf tbs pit misrs 2S. ^traad 
Boad. tT UMtAXO, On the 8(b Aognit 19^3 » 
oeUcs seat Utned at the iosUnre of F cailiat on Uw 
yodgseot-debten to shew eaase why the premises 23, 
ht)aDdBea4,ihonldMthese)d in aeeotMn nnder ha 
attachment. Oa the 2Hh Aeyast lb93 the trestees 
of the deed of 2nd February list pareBcdieeto F of 
an apphcatioa to be mads la the suiU ISos. 8C9 of 
1«66 and 4 11 of 1891 for the nmoral of her attach- 
Dcal or la theallnatiTeforaa order that thea^^rre* 
meot fv nle entered into by the trastess with J L 
be earned oat, that tbe proceeds of isle be applied to 
cettsiB pnrposes specific In the notice, as hsnsr 
IWKwily over tbe cuim of I*, that the baliaec be paid 
to the credit of salt ho. 3d9 *‘is sobject to the said 
attachment,’' and that thepremisea S3, S^odFosd. 
be tfacreapon released from atUchment. These appii> 
catans were hrard together, and on the 14‘h heptem* 
her 1893 a consetit ndcr was made, by which it was 
ordered that Che Crastees heat liberty to carryost Che 
■Creemest for sale with J A; that the sol^ptoeevdi 
be paid to IT, a member af the firm of the attorneys 
for F, who out of such proceeds was to pay K15.0U0 
to the trastees. and make other payments directed by 
the iwdre. and pay the balssce into Coait to the credit 
of salts ^as 369 of 1396 and 411 of 1891. "the said 
^ retaining her lien under her attachment upon ths 
md halsBce in. tbe tame way as the same thm tab* 
lis’ed a;cm the mid property” The property was 
wMby tbs troitecsinacOTdaaee with this order, and 
tbepa7tliue>aoDeywatpaidto W, who, after mahiig 
*he paymiaU d rtrtcd, paid the balance wto Court 
Whilst IS the hands of ft^ the balance was attached 
b^ other ercditore who h^ obtained decrees against 
the Jadgment-debtoii, and it was paid into Court with 
Mics of these altachnient*. BeU, on an application 
w P to hare the money paid ont to her la part satis- 
faction of her decree, that it could not he treated as 
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SAI.E m KXIDCUTIOTr OP DECEPE 

— em/inuetf. 

11. DISTRIBD^IO^" or SALE PROCEEDS 
— continued. 

*' o<!scts rcaluctl by snio or otbonvisc in exccotion of n 
<iccrcs” within the meaning of s 205 of the Cole of 
Ci\ il Procedure. The sale of the property under the 
order of the 14th September 1833 was not a sale in 
excentiou, hut a sale in pursuance of a private agree- 
ment entered into by the trustees under a liberty re- 
scr\ cd to them by the Court, and the fact that the 
Court sanctioned it made no differeuee in tliis respect. 
It did not purport to be a sale of any right, title, or 
interest of the judgmeut-debtora or of any property 
bclongini; to tliem. To constitute a “realization 
ivitliin the mcaniug of s. 293, there must be either a 
realization by a sale in cxccntion under the process of 
the Court, or a realization in one of the other modes 
expresdy prescribed by the sections of the Code. If 
the money paid into Court had exceeded the amount 
due to P in respect of her lien, the amount of such 
excess might perhaps has e hecn treated ns a “'roaiiza- 
tion in execution ” within the meaning of s 295, but 
the balance in TPs hands was less th.an the amount 
due to P, and was entirely absorbed by the lien in her 
favour. There was therefore no surplus on which the 
attachments conld operate. JPurshotam Das<t v. 
Zlahanant Surajhharihi, I. L. Ji , 6 Bon., oSS, 
and Setchux Bogla v. Shih Chvnder Sen, I. L. Jt., 
IS Calc., 223, icfcrrcd to and approicd. Pnosoifso- 
sioTi Dabsi r. SiiEEVAtfTn Eor 

[I. L.E,2lCnlc., 809 

100. Riffhi ef rival 

decree-holder to chow decree of another is har red . — 
Wlicre property has been attached in cxccntion of 
dociee, it is competent to a tiial decree holder to 
show that the attachment should not issue, as the 
decree under which it issued was barred by lapse of 
time; and the Court, if satisfied that the decree is so 
barred, is competent to see that the dccree-boldcr 
who took out cxccutiou docs not share in tbo distri- 
bution of tbo sale-proceeds. Babha Goniun Shah 
V. OozEER .... 15 W. K., 219 

200. — Court to ad- 

judicate on conjlietinij claims, — 'llic Court having 
jurisdiction to ndindic.ato the conflicting claims of 
attaching creditors is the Court in which the attached 
moQOj is deposited. WooliA Moxee BtrnitOKTA v 
Bam Beksh Cheteakgee . . 16 W, K., 11 

. 201. ■ — — ■ — — Decree of Small 

Cause Court — Judge sitting as Small Cause Court 
and as Suhordmale Judge. — The Judge of a Court 
of Small Causes sitting in the exercise of his powers 
as a Subordinate Judge is not one and the same 
Cdurt, but two different Courts JS>W tlicroforc that 
the holder of a decree made by tbo Judge of a Small 
Cause Court in the capacity of Subordinate Judge, 
who had applied to such Judge acting in that capacity 
for execution o' his decree, was not thereby entitled 
to share ratcably, under s 295 of Act X of 1877, 
assets subsequently realized by sale in cxccntion of a 
decree made by such Judge in the capacity of Judge 
of such Small Cause Court. Hiotaeata Bane e. 
Huesi . . . , I. Ii. E., 3 AH., 710 


SALE m EXECOTIOIT OP DECBEB 

— continued. 

14. distbibdtiox of sale-proceeds 

— continued, 

202 — ■ Decree passed 

Iv SuSordinate Judge — Decree hy same Court in 
excrcitc of its Small Cause jurisdiction — Jiateahle 
dislnlu'ton of assets, — Certain moveable property 
was at first attached in cxeoutioa of a nionoy-docrco 
passed by a Subordiuate .Tudge in bis Small Cause 
jurisdiction, of which a part was afterwards sold. In 
oxccutioii of a mancy-decreo passed by the same 
Subordinate Judge in his ordinary jurisdiction, the 
remaining property was attached and sold. Prior to 
the date of tins sale, the applicant applied for execu- 
tion of a money-decree passed in his faiour by the 
same Subordinate Judge in bis Small Cause jurisdic- 
tion, and prayed for rateable distnbntion of the pro- 
ceeds along with other decree-holders JJeld that 
the application must be allowed. Although a Sub- 
ordinate Judge invested under Act XIV of 1869, 
8^ 28, with Small Cause powers acquires the jurisdic- 
tion of two Courts, ho does not become the Judge of 
two Courts, bnt remains the lodge of a subordinate 
Court. MALHAni V. Xabso Keishna 

[I. L. E., 9 Bom., 174 

203. Raiealle dis- 

tribution of assets— Transfer of application for 
execution, — 'Where property attached in execution of 
a decree of a Slunsif’s Court is, or becomes, subject 
toau attachment issued from a Subordinate Judge's 
Court, the holder of the decree in the SlunsiPs Court, 
in order to share ratejbly in the assets under s. 205 
of the Code of Cii il Procedure, must apply to the 
District Court to transfer bis application to the 
subordinate Court. Gopeenath Acharjee v. Achcha 
Bxhee, I. L Jl„ 7 Calc , 553, and Jetha JIadhavii 
V. Ainjeralh Ihhramji, I. L. S., 4 Bom., 472, 
approi cd. JIurxAEAGiEi r. JlnrEArrAE 

[I, L, K., 6 Mad., 357 

204. Attachment by 

more than one judgment-creditor of property of 
judgment-debtor tn Court — Priority — Civil Pro- 
cedure Code ("Act at of 1877J, s. 272 — In execution 
of a decree of a ilunsif 's Court, the plaintiff attached 
certain money, tbo proceeds of decrees which her 
judgment-debtor bad obtained against third parties 
tlicn Ijing in a Small Cause Court to her credit, and 
subsequently obtained an order from the Munsif 
directing the same to be paid to her in s.atisfaction of 
her decree, which order was duly communicated to 
the Small Cause Court Judge. Subsequently the 
defendant, wbo held another decree against the same 
judgment-debtor, .attached the same sale-proceeds. 
The Small Cansc Court Judge then proceeded, under 
s 27J of the Civil Procedure Code, to inquire whether 
the plaintiff was entitled to any priontj over the 
second attaching creditor, and having decided that 
guc-tion in the negative, divided the sale-proceeds 
ratcably between them. In a suit brought by the 
plaintiff, under the nbo\ e circumstances, to recover 
from the defendant tbo portion of the sale-proeccds 
so paid to him , — Deld that s. 295 of the Civil 
Procedure Code bad no application, inasmuch as the 
plaintiff had not applied to the Small Cause Court 
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SALE nr ESECTmoN or dbcbee 

li I)1SIE^3UTI0^ OF PALE-PEOCEBDS 

Jolfe t« bfrd'cTW audit had&trrr b«€n 
traDiftmdtotba Coir* f T atrnlwij and that the 
ponio IS ( 7 M meiel? Istndtd to oesa that 

acj ^aeitioD 0 * titU orpnontj lito be drtwauatd i 
Vj the Coin in wbcb <ff in itboe* eoi'ody the ITO- f 
perty u. end tot by the Co^ vhieh made the order 
ef a uebse^ Jltli aho that, to the | 

onlfT b» the llnnnf direr'ins the raytimt to be 
iaoAf Ar rt>r Assay £raae Cw/f > 

rcjild ha re had ]sn«dietioo to deal nth the^n*HiQ I 
he tad tried, btlae that sederwaatcadejinof to the ] 
attathsaent^ the drftndact. the jnd?ttimt-deU«r t 
had CO lilted in the niocey nhieh esmli be aa 
attaehed, the Hfectotthat ortobeiBo to reft the 
fibpertyhiiheSEeDejisthepiai^uS^aiidbitahettoot | 
ofthe^poM] ef the ^man CaeieCosrt dadrei and 
eotaeqnettly the order f r di»*ii?atic«i Vai wicn; . 
andihe yUittdT araj esti tedio tfae dceree «l«miyht. ! 
<2««ee— ^»t''er an order cad* by a C^rt Qodrr 
a. 272 rru ie*«cd(d by the t^u,atv«t he* final < 
order Gorzi '7aTB Acuu* t Acscoa Btsn 
[L L- B,, 7 Ctle,, 653 9 C X„ 89$ 


806. I>reree «• Smatl 

Caere mf aed drme la r*j*Ur tw‘t i« StierJt 
aah JtJji’t Coert wTers deqee i «erc Mieed 
•nsnet the ease defodast a the Coert <( • Dutnet 

VbbaI asdoatheSsallCeBiecdeof a&ohaedioate 

iadjte'a Cout ta the aae dutnet reiMetirelt 
The bclder o! the deerte n the ^saaB Caaae nit 
attached aadhsoatbt (lealethe jldgmesti^Mor'c 
ictemttaahesffit fasd. The ether de^ee-lxidcr 
apyted Sr nteable dirtrjbnteja, hv deea^ tanoi 
teen baoeferred f« exerstm to the SiborfinaU 
Jedje’iCo-rt daretly and net thiennh Ditbvt 
CoiA ir*I^ that the o-der for rateable £(tri>a' 
tniirun|ht. ECLT r TtKkusa 

[X. It. E,, 16 3^ 

, SOe £ii(r«Sr( Jtf'n. 

,f J-roeefor, Cw, 

». 2o5-^/<ari.ca»*/«ra,,^Tte e^ i,’ 

xarhan,whowaiesspWediB the'eeoid tT,jB„w 
disate Iadre*e Coirt of Anhletr^ rrae att«,>ta.e m 
ercention of a decree rf the Krrt CUm 

Ewat Coirt. dirertmg the AsUeerar Ccm ^ ^ 

and rtautertry month iTOrty of the eaw v.tv_!X 

•dwTiO ijdf (the Sara. Cout} ocia eaticfaetera 
rtt^dteire. While the deem o' tie 
•Mticaja eemseof exeenttca aaothcr r , t ■ . .. 

•rpSttoea^!?!’ that the 

i^oable inaaBaeh „ ^ 
“>d ‘leeuted by 

which lli 
“>*1^ of a depart. 
“»«* Coirt no=i«^ ti, 
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■' eeWteaerf. 

14, DISTEIBCTION OP SILEPEOCEEDS 

of antthcT C«rt. K*isiCTA2SA3T*t r CBiyueA* 
iBARAs . • L Ii. E.. B Eonu, 103 

207 Altaeln^nt— 

StUalU iuSnlmStam *J otitti—Trrttdt jF 
ti%4tr ietrttt ej Small Caete Ceert — CerUia 
BtoTtaUe property wai attached in cxecntion ef 
deerren of the Srall Carte Cerrt at Ahmedahad. 
After the attachmait, brt before the tale o' the 
altacfiecf property cCder rre<C,<n of tie mine ycof? 
nffit debtor cUuaetf deervea ogtnut tba la the 
Court of the Sotordsute Jndge at the tame place, 
and applied to it for the attachmesit ef the taae 
I'.tsperty la extertion of their deerree. The ‘‘n'-ordi* 
Bate Jad^ atecrdla^y attached it by p*oU!:itoT 
ordm loned to the Jsd^ of the Small Cnee Court, 
After the aalr, the loldm of the deereea chUiaed in 
the SrVrdA^ Jcdjt’e Cbrrti claimed a raleahls 
ahace in the aaerte rtahxed by the Small CalM 
Cenrt. CBder «. 275 of Act X ef 1577 StU that 
Uey wnw tot enliUed to aoy ehare ts the aeacta 
natil after aaUtfectxB cl the desert ef the fmaQ 
Cars* CoQil. IttSA IbbHATn e ^mbA£a 
AsKUzin . . X, la B,v 4 Born,* 473 

208 — ■ Eatra»e 

Idto*^ utHtraalttti faeeerwfiew,— A ehtasaed 
• detree agarset A. and Mother is the Bkh Covt 
Bsda ita tfigbal orQ jmaiieUiB. Is ezrerlMB 
«ft^l decree d’a t s ui p t i t y wa* attaehed bp th« 
t e cc od Qaee Sabordmate Jadye of S1]apQr,a^ aa 
order for miewaa made. D obUiaed a decree agamat 
^ afooe SB the Cosrt ef the rint Claaa Sabodisat* 
dodge cf Ebola par sod obtained frota that Coart asi 
crdfffor the attachment asd tale of d’l preperty, which 
vb« already attached by the Sccood Chua bobcedbato 
Jodgeef Bijtpar Be then applied tothe Seeoad 
(3aa Sobcrdlsate Jadgt ef Bi^par for rateable 
dtftnbBtmntf ^eaaeetana'UacdiiBdeTi.nS of the 
Cirri FroeednR Code (Act XIV ef ISSS) Tb« 
Seeoid Clare Sobet diirte Jndgn ef Bijapor rejected 
tbe applieaticn, and he theieopoa applied to the 
BighCiart, Zfefd, foHowisg/erAa t SajtnU>,T 
£. d Bee*,, ST3, oed Xriitaeelaatar r 
CiaafrseloaAar, / A. Z^S Bom, that Z>ni 
ret rstillcd to ^re la the aaaeia BamsATA 
« BAizx3TUAhrAXiBom> Ebima 

[L L.R,iaBom..4£e 

209 ' -freperff at" 

tarUd IB ItrmdtaaefietrttMB/ Small CamM Ccart 
aaJ SffS B^art—£ffrrft am'p ro . ‘eeifiaf$ ta Saiafi 
Caam Coorf fraat/errtd la Biyh CaarS~lla{eailr 
dwtntwtio* of aairta realized to errcwfiaa, — Tbe 
plaiahlftcbtaiiiedadeeree in the Coart agaiSUt 
the def eedant, and in exeenboo attaehed goola in tha 
defaiSaa^athcp, TheaegaoiSrhfr'reTtr.wtrttlradj 
asder attaehmeit la exernbon of certain deereee 
oUamed is the Small Canirt Coart agalnit the 
defendant Oa the dth September li9S, by ao mder 
offbe B^h Coart siade CQ the appdScatxn of the 
riaut:£(. tbe execs tKB.proeeedBn m the Small Casae 
Cpsit eaiU wwe trasxftrreif to the Bigb and 
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SAIiE IN EXECUTION OE EECEEB 

— continued, 

14. DISTEIBUTION OF SALE-PROCEEDS 
— continued. 

it was ordered that the attached property should be 
realized bj’ the High Court. The records o£ the 
execution-proceedings in those suits were lodged in 
the Prothonotary’s office. On the 26th September 
1895 the decree-holder in one of the Small Cause 
Court suits obtained an order from the Judge in 
Chambers directing the Sheriff to take charge of the 
attached property and realized it by sale. The 
Sheriff accordingly sold the property and certified the 
sale to the ProthonoLary’s office. The plaintiffs 
subsequently (under the rules of the Sheriff’s office) 
applied to the Prothonotary for payment to them of 
the amount realized or so much thereof as should 
satisfy their decree. The plaintiffs were directed to 
give notice of their application to the holders of the 
Small Cause Court decrees. Seld that the holders of 
the Small Cause Court decrees were entitled to share 
rateably with the plaintiffs in the High Court suit in 
the proceeds of the property sold in execution by the 
Sheriff. S ixsiCBXitJS MuonBAj c. iBMAiii KAiAM:- 
KLi . . . . I. Ii. E-, 20 Bom., 377 

210. ■ Sateahle dittri- 

lution of astets — Preliminaries to right to share in 
application for execution. — An application for 
execution murt not only have been made before the 
assets come into the hands of the Court, but must 
also be on the file and undisposed of, to entitle a 
decree-holder under s. 295 of the Code of Civil Proce- 
dure to share rateably in the assets realized by another 
decree-holder in execution of his decree against the 
same judgment-debtor. TiB'OOHiTTAjrBAi.A Chetu 
r. Seshaixasoab . I. L. E., 4 Mad., 383 

211. Patealle dittri- 

button of assets, Ptelitninaries to right to share in 
— Prior application for execution requiring amend- 
ment. — The circumstance that the petition of one of 
several decree-holders in applying for execution 
requires amendment because of the list of property 
being incomplete, is no ground for declaring snch 
application to be superseded by a later appheation, 
made before the completion of tlio necessary amend- 
ment, by another co-decrce-holder for execution. 
Ahmed CHOWDHEr c. Khatook 7 C. L. B.., 537 

212. Patealle distri- 

bution of assets, Preliminaries to right to share in. 
— Several decree-holders executing various judgments, 
for the most part of very ancient date, against the 
estate of one R, were in contest in respect of the 
proceeds of a Government promissory note, which had 
long been under attachment, hut was eventually sold 
with accumulated interest for R69,O0C), in accordance 
with an expression of the High Court’s opinion upon 
appeals presented by two of the decree-holders. Upon 
that opinion being made known, one pf the decree- 
holders, K AT, made, as it were, a fresh attachment of 
the note, and applied for the sale of it ; wherenpon it 
was sold in the Court of the Subordinate J udge, who 
ordered payment in full io K K and two others (B 
and S), uho were acting jointly in execution, add the 


SALE IN EXECUTION OP EECEBE 

— continued. 

14. DISTRIBUTION OF SALE-PROCEEDS 
— continued, 

surplus to be rateably divided among the other execu- 
tion-creditors. One of these then brought a suit to 
establish a preferential claim. ICeld that K K, who, 
as soon as it was ascertained that the fund might ha 
so made use of, first applied for the sale of it, was 
the person who came under the Code of Civil Proce- 
dure, 8. 2/0, and was entitled to payment in fuU ; 
and tliat B and A had been overpaid, and were liable 
to repay the surplus to the other decree-holders. 
Srish Chditdee Sieoae CnowDHEr v. Sbxb 
Naeaiw Pad. Shtb Naeatk Pad c. Kookjo Kami- 
SEE Daeee . . . . 22 W. B,, 488 

218. Order as iopro- 

eeeds'on application of third parig, — ^An order by a 
Principal Sudder Ameen made on the application of a 
third party, that certain sale-proceeds which he had 
already directed to he rateably distributed among 
certain decree-holders should be withheld from one of 
them, was held to have been made without jurisdiction. 
Mahaeajah of Boedwak c. Hebeadadd Sead 

[U-W.E.,54 

S. C. Ik the aiATTEE of the fetiiios of Deobaj' 
Mahtab Chakd Bahadoob ’ 

[2 B. L. B,, A. C., 217 

214. Piral decree- 

holders — Claimants under same decree,— S.270, Act 
VIII of 1859, applied only to rival decree-holders 
claiming under different decrees, and not to persons 
claiming under the same decree. Abid Adi c- 
Mhkkoo Bxas . . . .2 Agra, 183 

215. Separate sales in 

execution of decrees — Application was made for 
execution of a decree for money against Ji and also 
for execution of a decree for money against P and 
another person jointly and severally. Certain 
immoveable property belonging to P was sold in 
ciccntion of the first decree, the assets which were 
realized by such sale being sufficient to satisfy the 
amounts of both decrees. Such property was then 
sold a second time in execution of the second decree. 
Setd, under these circumstances, that the second sale 
should be set aside, not being allowable with reference 
to the provisions of s. 295 of Act X of 1877. Rati 
Bam c. Chieakii Lad , I. L, E., 3 AH., 578 

216. Paieablc dis- 

tribution of sal e-proceeds — Samefudgmenf -debtor — 
Sale in execution of decree — Pxecuiion-proceed- 
ings. — Where a judgment-creditor has obtained a 
decree against two judgment-debtors, A and B, and in 
execution of that decree has attached and caused 
to he sold joint property belonging to such judg- 
ment-debtors, another judgment-creditor holding a 
decree against A alone, who has also applied for 
exeention, is not entitled to claim under the pro- 
visions of 8 295 of the Civil Procedure Code to 
share rateably in the sale-proceeds, the decree not 

j being agiunst the same judgment-debtor, and a 
I Court having no power in execution-proceedings 
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BAiiB nr EXEctmoTT or decbee ; 

14. DlSTPILCTIO’f OP 'SALE-PEOCFEDS I 

—fj% ttiud. 

to »»cfrttia the mpret** ehirei of jotet 
jaeet^cMor*. Jo 51»«»4*cio 'afi Porfdaer iiirljr- I 
9tl\ Dtj I C Jl 9CaU S20 U »»» not intended I 
to li; iorn thtt • fenca «bo h«s obtained a deerce I 
for money n iingle gadgmeot-debtor le en* 

titled to coair ta ard thaee nteabiT with a penoa 
Fho has 0 tamed a decree a'^tait the aaae ^od;; 
meiit-de 1« and ether pereoni DlSOit Nrsnc^ 

e East 1. la R, 12 Cal&, 204 

217 Zffcret'te/rfeee 1 

elsnay rafeilly la eete-proreede aiKt 4e toad 
jWe detrtt koldtTM — The word* ^ dferte-holdeie ” 
or “pmone holding deereci f r money agamit the 
aame indgstent debtor in a ^5 of the Code of 
Ciril Procedure aignife toad J!^4 deeree-bolden 
A Court u boond in risei falliog vilhai thu aectioa . 
to aatiify itulf vh tfaer the elaisuate are toad fi/t ' 

decree boiden within the meaning of the aecti n 1 aod ( 
where il if unable to at.ify itwlf aa to the toad fidtt , 
of the claim the Court thonid ezelsde neb ciaunani 
fretn the dietnbntioa of ukU. Is b* ^rniet Dat* 

[X la B.. U Calc , 42 | 

218 — SafutU dia« i 

fnif(i(4 — retd<foe«t<tye(i< decree —M'her* > 
perlT helm.togto^ hat I mb attached noderadeem, 
and ether aterte-Lo den than the attaching creditor • 
hare applied befan realiiatbmef aeaeia to lartiofale I 
IB the eale^pneceda and anongtt than a creditor 
who hae obtained a decrce anuct d and S neb { 
Utter creditor it ntJled, onder a T'a of tha aril 
Pnwedare Code to ahare in the ptweedeoftbecaleef | 
A I property SsmsBoo ^lTIl PoDnaa c Lccxr I 
tL.B..0Calc..— - 


ftAT.T! nT EXEOTTiorr or uechee 

14. DISTEEBLTIO'; OF «ALE PEOCEEDS 
— eoafiaved 

iUe*tl«a Xafi Poddar c Lafif Soii Z>tj I, X. 
E, 9 Cale„ O’V. ymUj, Tnliiram r } tdra 
reata/a Z L. 6S3 referred to. That 

It I* only the nnaat iSed portion of the decree that 
osgfct to be tahen into account in a qncatm of rateable 
dietnhntion there being no reaeon why any amount 
abonli be *4 afwrt In faionr of a diree h Her in 
pnpoetion to any tnm eoccred by hia doerr* which 


219 - 


, , , , — • Decrce exeewfeao 

e/, te itxtral yaJy«,./^rfrfi«*r. „t awt 

tit taaijadsmtat^tll i^EaUaU, ditlntahem — 
The plaintiff <A>ained a decree agamrt two pertona P 
andS foraanmof money andooe of Ihedefendante 
0 Umrf another deem agamit P and B the Utter 
bemc tbe father of S andwo c otber defendacteabo 
cb.ain«ddccrecaaga.nrtaUtlct«tbr»rp(raooa The 

jUmliff row bnra bt a an t cUcnins to bate a ihaiw 
of the amr not real led by the aile of the rropertiea of 
f, the common jadement-dihUir oadtr the three 
decr^ by ntea'^le dj'rihntion for (he hnudation of 
‘ realized, 

^ngh ae dOTeea of the d«rc»a«l, h»4 

rnliaed firea jadgiDeirt-drf.(cr o^r than P 

Vb Itag aale 

aac^i^ent of the tham of tie 
““ applicatirm of the -pni,. 
"* la'thii caae, and^Umt 

CW. o^Ctil »• »5 o' the 

Gie “1* of the ^ reiBied by 

w 12 Cale., 294, djtingoidied. 


220 ' ■' EaUallt dit- 

Inlaltaa a/ tale fraatedt—Saatt yrrfywewfVchteer 
— Sefaiate aad yoiaf jafyeieaf*def/ora— JUarilo! 
/•ay oj oiiefc lelreea deeret l»lderi—Z>errea af 
Small Caate Cearf, Traat/it e/— The pUintiffa in 
(hia anil obtained a drerre agaisitaU three defendasta 
J B and C In exeentm of aneb decree, they 
attaebed two icti of eccnnliea (i) taaiilci}<al hoadi, 
the joint property of B and C i and (ii; Oore^nait 
loan notes the propertv of C ^oae Tbeae were icld 
by the ‘Tienfi. but, befcee ther were ao aoU the 
hoUera of drrwea in two other High Court isiti 
cam* in tsd applied to the llfb Cceutfor eteeutioa 
of their dierm. which deem* werr agaiMt C alone. 
Tbeto UM nrstioDed deme>heldrn towr eUimed to 
partieipate rateably mlb the pUiatiSa in tbia auit la 
the r^vd prceeeda of Jo'b the ab«e(>iseBtianed 
•ceuntuw TT a pUiotiffa in thia auit contAded that 
0^ deeee>b^d^ hanag dcrreca only againit C, 
«ero cot eUimmg apisM jndgweet> 

debtota’' ar ihemMlrrewthin Ibe meaamyef a. SOS 
of (he Gril Prteidnre Code Jltld that, ai regarda 
(be p r oc e eda of the Gerrrameat loaa sot^ tbe eefe 
pfop^y of C.tbeptaintiff'a decree and tte other two 
deeretw were all deerrea " agiicat the aame jadgmect 
debtora, and that tbtTrfon, aa regardi that fund, all 
three acta cf decree-Lolden were equally ntitled and 
mart abare therms ntenblj Bild farther that, 
M TtgatiM tha other fond, the penreeda of the pro* 
pertr of B and C only the pUmtJfa in thu nit were 
rciiUedthstto aince tbe other dreTee>ho'dcra had no 
decrcea aguna* B and C, and tbiTrfore not “ against 
tbeaame jadgn>ent.debton'’ as war the decrce of the 
pUiotifia //e/dfnrtherthat tbe pUmtiffihansgtwo 
fnnda to frocetd agamat. wLQit the ether d e t r ee- 
hoUera h^ but one cf these two the equitable 
peuKa^otmanhalling should be tpphed, and tbe 
pUhatiSa required to catufy themaclTea aa far aa 
pomibleout of the fund n-t araiUble to tbe oth^ 
dccree-ho dcT. before they had teeoarse to the otber 
food couusea to all and aa regarda the Utter fund 
the plamtilU sbosld cUim acamst tbe aame oily aa 
crrdivors for the then unsatisfied balasee of their debt 
suteabty wdb anch oth^ decree>U^den BAsiatta 
lianPaddatT Zwrhyno/i Dey, X L. B. 9 Cale^ 
940 and Deist. To.dr. fu, r JZarf I 
Calc.,294 ccuoimed and followed. a Tu-et-iw \reSrr 
of a decree -a Small Canae Court deore passed 
a^iast all three debtors B andC — had prerionsly 
to the said attachnmta by tbe Sheriff Jo suit 
husaclt sttacbed tbe aame aecuruea thiuugh the 
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Small Ca-nsc Court. He did not, however, at any 
time get Lis decree transferred to the High Court. 
He now came in in these exccution.proceedings and 
claimed to share ratea1)ly in both funds on tlie same 
footing ns the plaintiffs in this suit. Held that, not 
having had his Small Cause Court decree transferred 
io the High Cosrt hefore the rcslwatinn of the said 
securities, or indeed at any time, he « as not entitled to 
share in cither fund. Mntialffiri v . ^Inllayyar, I. 
i E., 6 Jlfod., 357, followed. HimdajiTuisikam r. 
Vadijl Venkati . . L L. E., 16 Bom., 683 

221. and s. 285— 

Attachment ly Small Cause Coui-t— Transfer of 
deciee to superior Court.— Practice of the Calcutta 
High Court in favour of the principle of rateable 
distribution amongst all the attaching creditors, 
without anj such condition as the transfer of the 
execntion-piocccdings to the superior Court, adopted 
and held supported by the cases of Cropee fCath 
Acharje v. Achcha Bihee, I, L. ll.,7 Calc., 558; 
JByTcant Kaih Shaha v. Sajendro JHarain dtai, 
X. Jj. jR.» IS Calc., 333 ; and Xiktigtoan Dass Sogla 
V. Munlo JSehary Sajpte, Suit 130 of 1S34, un- 
reported. JUuUalagiri JS'ayak v. MtUiayyar 1. 
It. a,, 6 Mad,, 357, and Ktmbaji Tulsiram v. Tadia 
Venkafi, I, L. It , 16 Bom , 68$, not followed. 
CiiAEK r. AissAJtDEii . I. L. E , 21 Calc., 200 

HAK BhAGAT Das AIABWAEI v. ANAADAIlAlt 
Mabwabi . . . . 2 0. W. E., 126 

222. Sale-proceeds — 

Competing decree-holders — Bitrchase bg permission 
of Court. — Where there arc competing decree-holders, 
who have applied for execution of their decrees, 
s. 294 of the Civil Procedure Code (Act X of 1877) 
must he taken as subject to the provisions of s, 295, 
so that the decree-holder, who has been permitted 
under the former section to purchase the property in 
oxccutiou of his own dcciee, must share the proceeds 
of the sale ratcably with such competing decree- 
holders, aud will not be allowed to set off the purchase- 
money against the amount due to him on his decree. 
SssimTAS cv Bai>3abai . Z Xr. J^,,eBo32., 570 

223. Batealle distri- 

bution — Decree-holder for unasceritimed mesne pro- 
fils svho has applied for execution, Bight of— 
Civil Procedure Code, 1832, s. 294, — Xbo holder of 
a decree for unascertained mesne profits who has 
applied to the Court to ascertain tho amount thereof 
and to attach immoveable property under s. 256 
of the Code of_Civil Procedure comes within the 
purview of s- 295, aud is entitled to share rateably 
with the attaching creditor in the assets realized. 
S. 294 must he read with s. 295, and to give effect to 
both sections the receipt to be giv cn by the decrcc- 
holdcr, who has obtained leav c to big from the Court 
and has purchased the property sold, can only bo 
accepted for so much of the jndgujent-deht as the 
assets applicable to its discharge may svifficc to 
satisfy. Vebaeagata AxrAi.GAB i. Vakada Ar- 
sabgae . . . Z Ii. E., 5 Mad., 123 
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224. — Sale in execu- 

tion for creditor ivho has not attached. — Where the 
sale-proceeds of a portion of several parcels of pro- 
perty are snlhcient to satisfy the decree of a jndg- 
mont-credifor who has attached the property, another 
judgment creditor, although he has not attached the 
property, Ss still entitled to hate the remainder of the 
property sold to satisfy Ids decree under the prov isions 
of s. 293 of the Civil Procedure Code Mbgh Lam 
Poobee r. Smu Peeshab Mabi 

[L L. E, 7 Calc., 34 

S. C. Megh Lab Poobee v. Mohammbb Dim 
S HA ... .8 C. L. E«, 366 

225. Baieable distri- 

bulton — Cictl Procedure Code, lSS2,s. 266. — One C 
obtained a decree against L aud M for rent due 
from them, aud, iu evccutiou thereof, applied for the 
attachment and sale of two houses, with their com- 
ponnds and the ground underneath them (in respect of 
which property the said rent had fallen due), belong- 
ing, respectively, one to each of his judgment-debtors. 
The properties vverc according! v sold on the 23rd 
July 1879, and the sale-proceeds handed over to C, 
In the meantime, on the 18th February 1879, D, 
a judgment-creditor of M under a monej -decree, 
applied for the attachment and sale of the same 
immoveable property (excepting the houses) of his 
judgment debtor whicli had been previously attached 
under C's decree for rent. On the realization of the 
sale-proceeds, D applied, under s. 295 of Act X 
of 1877, for a rateable proportion of tbe assets 
realized by the sale of Al’s property in exeentioa 
of C’s decree. Meld that D was not entitled to such 
xeteable proportion of the assets. JIanikeam r. 
Lakha lilAssiAG . . I. L. E, 4 Bom., 429 

226. — — Pauper suit — 

Civil Procedure Code, 1859, s. 309 — Prerogative of 
the Croivti, — With a view to recover the amount of 
Court-fees which X would have had to pay had he not 
been permitted to bring a suit, as a pauper, the Gov- 
ernment caused certain property belonging to B, tbe 
defendant in snch suit, ii ho had been ordered by the 
decree in such suit to pay snch amount to bo attached. 
This property was subsequently attached by the 
holder of a decree against B, which declared a Hen 
on the properly created by a bond. The property 
was told in the ciecution of this decree. Held that 
the Gov eminent was entitled to be paid first out of 
the proceeds of such sale the amount of Court-fees 
J would have had to pay had he not been allowed 
to sue as a pauper, the principle that Government 
takes precedence of all other creditors not being 
liable to an exception iu the case of lien-holders. 
'Ihe decision in Oanpat Pulaga v. Collector of 
Kanara, I. L. B., 1 Bom , 7, applied in this case. 
COELEOTOR op MOBABABAB r. McHAJIXtAB Daijt 

Khas .... I. L. E., 2 All., 108 

227. (1859, 6. Pro- 

perty sold subject to mortgage. — The proviso of 
a, 271 of Act VIII of 1859 was intended to apply 
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to » «•« where the property fi octndJy lold tohjeet 
to o morlg&ge and where the tranectioa u loeh 
that the purchaser is bojing only the equity «f 
redemption it did not apply to a case where there la 
merrly the right by Jaw in the mertjaKee to enforce 
hii mortgage agamit the purchaser I'axias Box 
• CmiTiTBDHisia CnowBHSi 

[12B.l*.Il.,618iiote:UW B,209 

FOTIB All aUttI KaXFA hlllB r ObXOOBT 

[6 W E.,Ml8.13 

Joi CBtnn)» Obobi r RiH Naxiiir Pobsab 

[21 W. IL, 43 

Set POBKEBBOaCI DOSStB r KOBTB CBOWIB 

Tasoif . . 24 "W. IL, 306 


228 — — Jliytt of mart 

gagtt wta lot otrsiflcd moaey ifecres to aitre 
t a taryliu praeetdt —TThcre a mortgagee lutag upon 
hit hood ohtami a money-detree without any de<Wa« 
tioa of heo, he n u the tame pmitioa at if he 
bad set taVen auy mortgage at all , and in taking oot 
executiOQ hit eUun te a rateable dutribatioa of 
inrplst tale proeeedi of attached property it fonadcd 
Bpoo • S71 of the Cinl Procedure Code, 18S9 
PisHi EiBi Roi f Sicirrt Mabobid RsaB 

[21 vr . B,, 86 


829 - Biy*l e/morf‘ 

f a/tt to take rieidet ^tala-prteltJt and raCatuAta 
iM at noWyo^te — PlaiutiS la a luit oa an metal 
ttcnt-hood on which bthad obtained amoney^ecree, 
hartug aihed for and obtained the reaidueot the tale 
pnceedi after all the judgmenVcreditoia had been 
lally latisSed, was held net to hare ahai doned 1^ 
Tight u mort^gee Bouxu Lai c Cbowvhvt 
E owotM Swob . 7 W B , 300 


230. — — Prreafiow of 

dtcrtt—Mlafintiii Af mor/ffapta—Strplat pro- 
eodt.— Pending a amt agamtt A and If upon s bill 
of exchange, A depoiitrd with the plamtiS, at teen 
rity for the amount due upon the hill, the t tIeHlecdt 
of property bel it ging jointly to Jf and bantelf The 
plaintiff enbtequently got a decree for the amount 
due upon the UlL Thereafter one S, hi execoboa 
of a decree agaiait A and S, atUebed certain pro 
perty of ttcirt. lothdwg the mortgaged peoperty, 
and canted it to be told and the lurpUi tala pnv 
«edi, after tatufsetuin of ffe decree, were paid 
c^tt to the credit of hit nut Intennediately 
Ihit attachment and aile, the plamUlf aJto 
attached under hit decree on the htU of exchanco 

Sv «reatUchient Jf ratified thoequrt- 

atttwr?'t»“« ty^ The ele 

« 2a ihX® *1'*“ •o»d ai 

paged i\ each ttdt el the inert* 

« «!• thereof, wd 
able thsT he had a good equrt 

“6 loran^.^' **" h\the joint property. 
«d the plamS iTSefault of payment | 

P'animr lubtequnuj^ fcn 2Cth May 1878, 
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got on order ttuder bit decree upon the hill of ex* 
clucge for payment to him of the aarplns tale*pro* 
ceedt lodged In Court to the credit of S’! tuU. and 
for tile of certam of the properties ether than the 
tDortgased property, which be had attached. Under 
tbit eider the money wai paid out to the plaintiff, 
and the prepertlet were adrertUed for tale bLlC 
rBuaeow, J, ^rigg. on an application hy A, let 
aside this order and directed that the plaintiff thould 
refund Into Conrt the money paid out to bio. and 
that thoiale thould be ttayed, the Court on appeal 
refnted to set aside the order of the 2GthJiUy but 
made the plalutiff nuderi^e to pay Into Conrt the 
in<9tgage*mciney with interest If the tame ihould be 
rcceiTcd by bim from the defendants in thsmortgugo* 
suit Cm or Bstraai; e bniBOLau. Dots 

[14B.I<.RnE09 

23L Satu/aelioa ^ 

mofigapt^tiio e«l of tmrpUa froetedt— -Wha-t 
teten different prop^m belonging to tht same 
mortgagor bad been bypolbeeaied to three different 
peraoua, and all of tbetn aued upon their bonds 
aod obtained decreet which were followed by tlmnl* 
taneooi alee In eseculiBu,— Reid that, ai *11 the 
propertin wertaold at tbeisttaaeaofa)] the BOrt* 
ngettfor the tatisfactienof tbrir decreet, and then* 
fore of their rttptetWe nertg*ge*lien^asdthedeeKe* 
oftba mertgagretibouldbemtitiledostot thecBtlra 
oaWproctede in the order in which the lieni on tba 
piop^ct bad been mated. Oom 8ixa o Km* 

Utt 25'W.R.,187 

232. jPreeieeet— Zi» 

pe«ilei»e~dafe e»yrcf to tnoefyoy* —Where tiro 
mortgagees, id execntion of tbeir lerera) decreet, 
otCtded (be tame property, of which a moiety 
without further sprciScation wa« retpectirely mort- 
gaged to eacbof tb(m,and tuhiequent to the attach- 
menta the property wai told in execution of one of the 
decreet,— J/eld that, notwitbftanding the whole 
Inlerrttyif the mortgigor sni Intended to be icdd, 
tbe purthater took oae of the moietici lubjeet to the 
lieu of the usiatit&ed mortgagee, and that omltdoa 
or neglect oa tbe part of the Cmrt executing the decree 
to giro rpecific directum at provided by cL (i) 
of t. 29$ of the Ciril Pnxednrt Co^ did not prejndice 
tbe rights of tbe nnmtufled mortgagee or Charge 
hiaincuabraace Jairoxr BinniinB Sxy c Jobib- 
VDDtB blABonn Abb Axi Sons* Ceowdobt 

[L D. H, 10 Calo, 667 

233 ilortgaga — 

..dnooiaact of nt-of of pi>reka»e.mo»«y agatari 

aaeoaf of itartiSoxl for stare of note proeatit 
— ffriaci^e of dta/niattem — In execution of » 
decree agamit Af the plaintiff attached and ad 
rertitcd for tale certain property in mouah A. At 
t^ tune there were pending proceeding! in cxecu- 
tiOD of two other deereet obtained agamtt Af ^ the 
first and second defendants retpectirely These 
two decreet were obtained ou a bond executed by 
Afi by which an 8 annai share of mouiah A was 
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liypotbecated as collateral security; and in etc- 
cntion o£ Ibese decrees the defendants brought 
to sale, and themsclrcs purchased, not an 8 annas 
share only, but tno whole of mouzah A, and 
were allowed by the Court to set off the purchasc- 
iDoney against the amounts due to them nndcr their 
decrees. At the same time, the plaintiff's execution 
case was struck off on 30th Juno 1880. In a suit 
brought by the plaintiff under 8. 295 of the Chil 
Procedure Code for his share of the sale-proceeds of 
mouzah A, in which the defendants contended that, a 
set-off having been allowed to the defendants, the 
plaintiff was not entitled to any rateable distribution, 
and that, if any rateable distribution were allowed, 
they were entitled to have an allowance made in 
respect of a mortgage which the plaintiff held ia a 2 
annas share of mouzah A, which they had paid off 
subsequently to the transactions now in question, — 
Meld that the fact of the set-off being allowed in 
exercise of the power given in s. 294 of the Code, 
instead of actual payment into Court, did not alter 
the substantial nature of the transaction, sons to ren- 
der the purchase-money less applicable to the satis- 
faction of the debts of other attaching creditors. 
Seld farther that the defendants « cro not entitled 
to deduct the sum paid by them to clear off the plain- 
tiff’s mortgage from the amount of the purchase- 
money before the Court could determine the amount 
ratcably distributable among the parties concerned. 
Quasrs— Whether they were oven entitled to reckon 
the amount so paid as one of the claims ia respect of 
which, witli others, a rateable distribution should bo 
made. Tapokidi HoBDAiroin) Bharati v. Math- 
tea Larii Bhaqax . I. Ii.’ E., 12 Calc., 499 

234. Jteei'ee for 

money — Causes of action — Mortyaye-decree — Mart- 
payee purchasing under his own decree, Execution 
of decree hy. — The cause of action given by the last 
paragraph but one of s. 295 of the Civil Procedure Code 
docs not arise until the money has been actually paid 
over to the person who is alleged not to be entitled to 
receive the same, aud a suit brought by a person 
claiming to bo entitled to be paid n share of sale- 
proceeds under that section, and, to recover the same 
from another to whom such sale-proceeds have been ' 
ordered to be paid, if brought before they have been 
actually paid to such other person, is premature and 
should ha dismissed. Every decree, by virtue of 
which money is payable, is to that extent a •' decree 
for money ” within the meaning of that term as used 
in s. 295, e\ cn though lother relief may be granted by 
the decree ; and the bolder of such decree is entitled 
to claim rateable distributiou of sale-proceeds with 
holders of decrees for money only uuder that section. 
There is nothing in s. 293 which takes away’ 
the right from a mortgagee who has obtained a 
decree upon bis mortgage to proceed against the 
property of his mortgagor other than that subject to 
his mortgage. Tbustbo holder of a mortgage-decree 
which directs that the amount be realized from the 
mortgaged property and from the mortgagor per- 
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sonally is entitled to claim rateable distribution under 
that section, and is not in the first instance bound to 
proceed against bis mortgage security and exhaust 
that. A mortgagee who has obtabiod a decree ou his 
mortgsrge is not restricted to proceedings in the first 
instance against his mortgage security before pro- 
ceeding againt other property of his mortgagor ; but 
when ho sells any portion of the property, the subject 
of his mortgage, and pnicUases it himself, he is bound, 
before he can proceed further against the mortgagor 
or claim rateable distribution under s. 295, to prove 
that there is stilt a balance due to him, and that the 
property sold and purchased by him realized a fair 
amonnt, — the mere fact of the property having been 
sold at auction not being alone suffioieut to prove its 
value, — and this ought to be inquired into most care- 
fully by the Court to which an application is made 
to further execute the decree or to share ratcably 
under s. 295. Habt v. Taba Pbasakka Mrr- 
KHEEJi . . . J.li. B., 11 Calc., 718 

236. — i— Mortgage — 

■First and second mortgagees — Sale of mortgaged 
property in execution of decree of second mort- 
gagee — Suit by first mortgagee for r>-sale of pro- 
perty in execution of his decree. — On the 22nd 
March 1878 the first mortgagee of certain property 
obtained a decree Enforcing his mortgage. On the 26th 
March 1878 the second mortgagee obtained a decree 
enforcing bis mortgage. Both decrees were made by 
the same Court. On the 20tb June 1878 the pro- 
perty was put up for sale in execution of the second 
mortgagee’s decree. The first mortgagee subse- 
quently brought a suit for a re sale of the property 
in satisfaction of bis decree. Seld that this was the 
only course open to him, and ho could not have 
enforced satisfaction of his decree in accordance with 
the provisions of s. 295 of the Civil Procedure Code, 
inasmuch las the provisions of the first and second 
provisos to that sectiou roEcr only to sales in execu- 
tion of simple money-decrees, whereas tho property 
in question had been sold in execution of a decree 
ordering its sale, and the provisions of the third pro- 
viso relate to subsequent and not prior incumbrances. 
Jaoat Nabain Eai V. Dhtodhet Bai 

U, D, E., 6 All, Bee 

See Cxm Sakai n. Eah Diah . 7 If. 91 

236. —Mortgage-Sale 

by first mortgagee — Arrears of rent — Lien — Claim 
by puisne mortgagee on proceeds of sale. — Certain 
land was mortgaged to A with possession to secure 
the repayment of a loan of 1x2,000 and interest. It 
Was stipulated in the deed that the interest on the 
debt should bo piid out of tbo profits, and the 
balance paid to tho mortgagors. By an agreement 
subsequently made it was arranged that tho mort- 
gagors should remain in possession and pay rent to 
A. A obtained a decree for R2, 009 and arrears of rent 
and costs, aud for the sale of the land in satisfactioa 
of tbo amount decreed The land was sold for 
B2,855 in JIarcU 1881. In May 1831 S, a pnisae 
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~fosf xrt 

t*. Di~n iBcnoN or - \le rE 0 CEEi>» 

—nti nti 

Esortft « »pp «J to iix Coort for poymett to 
tua of f yO of l 1 * nm, »JW ac •»» 

crly to P-tOJa-d KtSJ fO^». \«t not 
to a'T cf tr-t r> pr^tmcr to tu »U»» M »«vid 
Ksrtf*-^ Df o-icn -f S w%$ frjortrf en lb* 

M»j tSI » d tif wkoU aooant p»vl eat to J X» 
Pfbrcon ISS* £l#d» Kill ootbo 5 M 

lltrrb 1 « ) 0 Uittd • d»f*» «pn hJ 

Oa the iSrd a»j ISSl S fsedtofwow PSUfurf 
to J ra utoatlsf itat oa tbo J"tli JI»J 1*8J Tbo 
lowrr Coni dkauotd tbo « 1 oo tt* e~ 0 ”ndt { I ) th»t 
^ mu OBti.rfd to Irrat iW »m»n of r»9t *» i_lm>t 
aad (*) tbit them. «u bj 1 a U m. BiU 

oa »ertr»d iFfnl th» B »« mtdW to mortr A* 
»amc.»iicri. t ^rzaiii4m 

[Li..n^eK4d. 67 

2S7 Tb» er«Ela» of 

u S3a c' the CtI Proeod re Code a tt*t, ob** 
»=iEDTea.te jrepo^j • laU w euoalwa o' d»«TW» 
erdtrm^ j nU {o' the £Kb.ar?e of taoasHvacoe. 
the Mue-ptotoedi »r* to U IS «-uf»rtKKi of 

loeott^Tufoe iiceoodjis to fnnif *Bi»t 
SxM r ^ma Ui L t.. lU 7 AiL, 878 

£38. — ' ■ - £rrr¥*ite *f 

tfeorer— Paf«/B *t »/ /ouwrfe ktjt/n t9**rm» 

I »• »/ oo ffortow 4*U 

»f laf* (e it t «' tatirmol co Or Pne*4tn 

C»4t to88, <1 3*1 afS.-bU>S9fb thm u to 
es^<« fvetis^ u the Code Uyia dsva tfoi • 
dcerrobeldor naf take eit ef Cenrt tke peareid* 
of aa etoratye iilt bef the oa vbxb tbc aaW 
ucai£RDtd, j(t t, SIS of (be Code ap-m that ttoa 
Bajbtdoit The ceiet. lM<rn oader (preu] ev 
osaataaeea. cay ref.je to pat o»«r to the derno. 
bo- dee tbe parebaaeaooey anU tbe aale a re- Snce£ 
bat a r-cb caae it aboold froTK.e fo dar paycect 
ef Dtemt oa tbe sooey detlued. S’flJ aader 
the fprml rirnsatasera e‘ tbj raae the dt e m . 
bolder «aa net yt lied to rroiirt mte^ tie® bia 
iadyaKat-diUor fees tbe da e of tbc tala to tbe date 
oa etirb fb" cafe vae reofnatd. Jaonm} 'tat* 
i ?tac a» r GosBS Cerrsn Assi 

[E. 1^11,13 Calc. aS3 

Brt%. cm. fro- 

— Srt tile 4ir*rAt. cm — 4ffl <af mm 

ftHlrr ereratua— Tef.er— Cara rrm-r<fer« 
2* IsS? t Ca. J aadr»b*«i«eetly B rf-taiaed 
«»», aramat X a eieeati-TBof wbwb tbe »«r~ trj 
^ <^brf, and B I*uiried aa order for raleabto 
Xertber drere* .®a .a.*S.dL -i thm 
fTvrt teatjari*fct *f otboT jeojerty aadtbeaaij 
B S^pteai^ Oa Sub Srpteaber 

attaoiaieBt aeder 
fof «te*ble djtr&a 
TbeDit^ '* Piwedare 

^ ctoCo.^ for eaeea. 

^wiaajoBrf, 

P7 "je^Vst Hat tbe Hs^ Ccert 


SALE nr EEECtmOK OP DECREE 
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eo a f aaed 

ceali e(ic.aaifer a. CSSef lbeC**e o* Cittl P'afpdare 
mue tbe order rejirtia, tbe appl^ioo aader a. 
f « eateabte dirfn'iattts. The p-opmriBedr aaaby 
aaaS.. VtyTm»l«l» r 

[I.l-.Il,9MAi,603 
210 »cd *• 276— 

rtoa to ratfaitt dttlnitl ea tader a, 3^5-SaU 
peaf.ay s.feejeaett — A rU a under a. S93 af tbe 
Cif 3 I*reeedare Cole i« not ca'oreea'-le ai an attaeb* 
mnt a^ aa vbwb an auvnsrat u mdeiTif rdd by 
tbe pR> u>«eii of a S~>b Gfja Dot ClaeAi/e 
/ Z A, “ Atlr 703 t fVraeJ Dtbsa CstKT 
ruCnowbearr Uaavonm Dll' 

fL I*. It, 15 Calc, 771 
21 L *Bd n. a&l— 

A« /tr ee'eef r/ eafeeS/e amem*t-—li and C each 
oataued • drerte a^aitol tbe aea* jedfCBeet-dckor 
aa4 app''rd f-e necr*iaB. C la cxeenlim c' hi* 
deerre a Uebed errtoia isnaoTeabu property aad 
ntb tbe pen&ucoo of tbe Cie't psrcliaeed the aaae 
•ader a Z$t of tbe C»!e of CTtS Ptomlara aad eet 
oT t a paw ba w e w y apaiaet tbe d/troe EcUswd 
that the proceede o' tbe aale to C ebooH be rateahly 
dUtrfbnM sad/t a SOS of tbe Code a 4 tbat C 
tkQld enbrr ( rrX to bare tbe property ra«l! er pay 
ntoCoin the rateable peepertioa dne t> JIA C ob* 
jevted to a t*-«te a to pay BitJ tbat C Bubt W 
coBprlud to rrfud tbe rateable a»o>itl doe u AT 
by OBfsajy tfar c in eteealwn. llinszy r 
Curran E !«• B-. 11 WaA, 8^ 

212. — — — — — uid W;.SS5. 
490— Jfplfat e* /rr rrtmf ea. Teeetrtfy »f ,• 
trJtrlotiartiad cfrtlm icatt>dfra.3:S—Atmel 
meat tt/err fodament TfftH Drrree-leWrr 
wtAmmmHtcimrttlrJerojt4fm*tl Oeaieecalj to 
mffijftrrarrtitcm aWer e 95S t'iel of ea etelf 
to eiaee *m 4 efnto/ an . — A derrre-boUer who Ei. 
atUebed beferr la dj n ea t ■ act eeb led ta tank 
ander a S3S ef Ice CirS Pmcedsre Cede (Art XIF 
ef I^SS) aa ao ap^Bnst in ezmtva and m neb to 
cbtoia i» nrrstea a ntnMe chare cf tbe ptopetty 
vlsrb be ba* attaebrd. ulecc sihcr<}aeat]* to bB 
derrret be bae appiied for ezmtwa eader a S33 
ef crj cf lb* CirO P rocrdcre 04e S. d'tO cf t'e 
CScil Prrred.re Code d a sot by tajplieatoa eoefer 
apei • dKnr.bcUpr vbo bae attorhrd brf je jniz 
meet tbe nfbt t-i eeme la uider a VSS and ib^ to 
the dato-'-a.A o' tbe |-t > t *ft c ebxrb he bae at.>ebe£ 
Tbe effect of that mtUb u laerrly to take amir the 
e»ce»»-ty f-» a r«-«Barbxrnt «-f the p'Ofcrty Tbe 
a*tBrh3Bt beforr yad.par B t eonrea a^ becoBMa aa 
BMaciiBCat la rxrc-tiea. Pizios/I ^eamrr * 
Jozaa* E Xa B, 12 Eoia, 400 

S13. "Xkreee fmr 

monrj " — ■* Seeeey •/yoeaf-aeStor XWeree/oreo* 

yeere«rW mf fiea ead eyeiart yWeaeaf delfor p er* 
eeaotfy— X^rerte-loUer eaftf/ed tc frerteJ miotnti 
f m p trtf or yrree* oe Ac ea*y (iiak JU —U brti a 
Bauj^eore a^aieaS B P aad B a eaecnliai 
ehmof bo (aaaed to t« a taebed ««-t eowJ ce^.a 
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SAI.E m EXECUTIOTT OF DECEEJ3 

— continued. 

14. DISTEIBUTION OF SALE-PKOCEEDS 
— continued. 

property Iiclonghig to JS. D hcM a decree apainst J3, 
P, JJ, and S. wliich, so far as P, B, and S n ere con- 
cerned, -was a decree for enforcement of hypotliccation 
by sale of the jndgment-debtorts property, but which 
did not direct the sale of specific property belonging 
to JS. An application by J), under s. 295 of the Ciril 
Procedure Code, for an* order enabling him to share 
rateably ru the proceeds of TPs c\ecution was rejected. 
Seld that, there being no question of fraud in the 
case, JD n as entitled to enforce his decree in the first 
instance against the property of JS ; that his decree 
against JS did not lose the character of a decree 
for money under s. 295 of the Code, because it directed 
a sale of the property of the other judgment-debtors ; 
and that the fact that there were four' judgment- 
debtors in D’s decree and only throe in !Ps would not 
deprive Z? of the right to share rateably. Shumhkoo 
Bath Poddar r. XucXy NatJt Bey, ,1. L. B., 0 
Calc., 920, referred to BehoKi Bttndait Sen ^ . 
Hart, I. L. B., 12 Calc , 294 , Jagat Baratn Pal 
V. Bhvndliey Bax, I. L. B., 5 All., 566 ; and Bart r. 
Tara Prasanna Mvkej^i, I. L. B., 11 Calc., 718, 
distinguished. Delh: akd Lovdon Bake c. Ux- 
COTEXAMED SeKVICE BaKE, BAEEIIiT 

[L L. B., 10 AU., 86 

24A. — Bateatle dis- 

irxhutton — Becree for money — Mortgage-decree . — 
The plaintiff and defendant, respretively, held 
sncccssive mortgages on the same land. The defen- 
dant obtained a decree on his mortgage against 
the land and in respect of any unrealized balance 
against the mortgagor, two months’ time for redemp- 
tion being given. The plaintiff then obtained a litc 
decree. The defendant abandoned his claim on the 
mortgage premises and attached other property of the 
mortgagor The plaintiff applied to csecute his 
decree against the mortgage premises and the other 
property, but rrith regard to the latter his application 
was rejected The defendant having brought to sale 
the property attached, the plaintiff applied, under 
the Civil Procedure Code, s 295, for rateable distri- 
bution, which was refused. The plaintiff then brought 
to sale thfr mortgage premises, which did not realize 
the amount of the debt, and ho now sued to 
recover the sum which would have been payable 
to him under s. 295. Meld that the plaintiff’s 
decree w ns a " deerco for money " w ithiu the meaning 
of s. 293, and that he was entitled to recorcr the sum 
claimed. Per curiam — The property ought not to 
hare been sold and the money paid to the defen- 
dant untU the mortgaged property had been sold 
and had been found insuQlcient to pay his debt. 
KojntAOHi Kathee r . Paki.ee 

|X Is. E., 20 Mad., 107 

245. — — — ' Baieaile dxs- 

fribvtton — Ussefs realised in execution. — A, B, and 
C held money-decrees against the same judgment- 
debtor. A attached by a prohibitory order ^dated 
in December funds of tiie judgment-debtor in the 
hands of B. In January B attached in excentionthe 


SALE nr EXECUTIOir OF DECEEE 

— continued. 

14. DISTEIBDTIOK OP SALE- PROCEEDS 

— continued, 

same funds. In Pebrnary they were paid info Court, 
and subsequently on the same day G attached them as 
money duo in the custody of the Court. Seld that 
the funds should he rateably distributed between 
A and B, and that C w as not entitled to participate 
therein. Seiktvasa ATiTAKaAE c. Seethaeamaxtas 
[L L. E., 19 Mad., 72 

246. Becree-ltolders 

Purchase hy — Satisfaction pro fanto— Mortgagee 
not trustee for mortgagor in sale-proceeds. — A 
mortgagee who has obtained a mortgage decree, and 
after obtaining permission to bid at the sale held 
in execution of such decree has become the pur- 
chaser, docs not stand in a fiduciary position towards 
his mortgagor. Sort v. Tara Prasanna Muhergi, 
I. L It . 11 Calc , 718, distinguished. A mortgagee 
in such a position, therefore, is at liberty to take out 
further execution for any balance of the amount 
decreed that may be left after deducting the price 
for which the mortgaged property was sold, and is 
not bound to credit the judgment-debtor w ith the 
real value of the property to be ascertained by the 
Court, Sheoxath Doss c Jaxki Peosad Sisoir 

[I. Is. E, 16 Calc., 132 

247. ; ; Sxecuiton — 

Becree — Baieable distribution of proceeds of decree 
— Power of Court to inquire into bond fides of the 
decree-holders while distributing such proceeds — 
Practice. — In distributing the proceeds of execution 
under s. 195 of the Civil Procedure Code (Act XIV 
of 1882), the Court has power to enquire into the 
bond fides of the sei oral decree holders that apply' 
for rateable distribution, if the same has been called 
in question, and to decide it in the same manner as 
all other questions that arise in execution The party 
aggrieved by such a decision is entitled, under the 
last clause of the section, to bring a regular suit to 
compel the succcssfiil judgment-debtor m execution 
to refund. In re Sunderdass, 1. L B., 11 Calc., 42, 
follow cd. CnnAGAXEAii v. Pazabau 

CI.L.E, 13 Bom., 154 

248. — Purchaser of 

decree against estate of a deceased person It/ the 
legal representatixe of such deceased person — Bight 
oj such purchaser to participate in proceeds realized 
in execution if decree — S K was the holder of a 
decree in suit Ro. 557 of 1869 for RC9,467 asainst 
the firm oi S B Co., and in execution thereof he 
attached a certain house belonging to the estate of 
one S B, deceased, who had been a partner in that 
firm A (the respondent) was the legal representa- 
tive of S B. On the 9th ICorcmher 1SS6 F pur- 
chased the decree from S K for HI 8 000, which sum 
she obtained tor the purpose ns a loan from C P i!^- 
Co. As a security for this loan, she gax o C P Co 
a letter, dated the 9th Em ember IS^fC, whereby she 
agreed to repay the loan ont of the proceeds of the sale 
of the house which had been attached in execution of 
the decree which she had purchased. In the mean- 
time another decree, mz , in suit J.'o, 8 of 1870, had 
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— eonttnutd 

Itraottalntdafrwnitthefina ofU B C«, tad had 

teen, pnot to tiie Oth Norembtr ISaC, pnrehMrt by 
tba appaiaut wlioUadalw 
«ab«rl8S6 applie 1 for necution On the ClhApnJ 
1857 tbo attached Louse waa sdd hy the SI mff and 
realiacd «45 00a On the 6th September IBM an 
order wae made In Chamhera that the Sheriff abonld 
dirldo rateahlv the monoji la hu Lands >a asst 
Lo. 657 of 18C9 betsreen 37 and r 11 appealeLaod 
contended that by the traniaetion between T and 
JZ K the decree in inlt ho. C57 of lbC9 had been 
ciUneuished ae ayamil the eilato of iT /> an i that 
the laid tranaartlon amounted m law and faet to a 
parehaae on hehalf of the esUte till B of the pro- 
iertici attached in the said fuit or the proeecda 
tbertof 11*11 confirming the order appealed from 
that r«M entitled to a rateable proportion of the 
moneri m question She wa< only liable under tbo 
decree bdd by tbc appellant 37 as the repreienutiee 
of i7 Z> So far at the might hare had pronerty of 
her own not denred from il 1/* estate, arall’blt foe 
the pnrehase of A E s <Lere«, she tbiod in the tame 
poMtionai athird party who might hat* purchased 
ir<^i share of the proceeds befvro they werereolttod. 
The pnrehsse of Jf X's lUsre snth her own money 
could not prejudiee 3f anv more than if an ontiro 

stranger had purchased Ins fact that she borsowed 

the money and i^e share u a eecnrlty to the 
lender did cot affect the question It the money did 
not eome from iT L'e estate, it could not matter 
whether It cane directly from I * pocket or from 
another persem at her request It cbe ooeey wu 
dcnredli^ asoarcehaTingnocoonsaiea, directly or 
indisectlyi with the estate indebted, there unodietinc* 
tun. in principle, between the lepreeentetire of tho 
indebted estate and a tlrsoeer tfmonSlipaB 
Jamaomai c Tubik I L B., 13 East. 171 

24B ^ £f*et tfrtti- 

twy order i* tiwelfeacy — A deltor egsiost whom 
serml deertee had been passed filed hii petition In 
the Insoleent Court at hfadras and the nsuil uetting 
order srai made One of the decree-holders * ‘ 
already attached property of the Insolrsnt and 
obtained an order for sale in a District Court, 
another decree-holder now applied to the lame Court 
IS execution of hii decrees far the attachment of 
other property and for rateable distnbntion of the 
proceeds of sale to be held in eseentioa of the 
attacbsient already made. The Distnet Judge held 
that the Testing order wu a bar to both these appb 
«tton» Hrldthattbe order rejecting the applirsboi 

to set it aside on reTuiui under 
e-^ot tbe CItU Proccdnib Code ItUKSOBaTa 
« raaisnasxs I, L. B., 16 Mad . S73 
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lA DISTEITIOTION OF SALE-PBOCEEOS 
— eosfianeif 

ft* auigomfl—Ttad ly eoimnt pauf ottr,l» 
Sienffiy ftfrdparfy— ff«fafic« rfaim* o/atiiyot* 
of Jtni aiaf tuittqin»lly allaeitoy iredttort— 
Atuh reafirsd hy tali or oliermti (• iitcuinn*— 
Jf(S<f«scnp/io*. s» order q^*«ac4n««/, of properly 
ottaeitd —On the Sth Jnly 1370 the plaintiff 
brought a euit (333 of 1890) against O for <12.237, 
andoo istb July obtained an attachment before Judg*- 
■sent of errtam money belonging to O in the band* 
of the B , li and C f liailway Company On the 
6tb Anguit iOOO got a decree in the enit for 
naOOS with inlerfit and costi. and on th« 13th 
August 1330 applied for eifcntion On the 2ith 
September 1890 O made an auignmrut in favour of 
^ atlomryi, hlnsrs VTadla and Qbandr, of the 
fund belonging to bin (cxpreiied to be 117318} In the 
hand* of the Itailway Company, sub^t to the 
attachment Uileden the ume by 71* aiilgn- 

ment wu intesded (o ircure reels ineorred by Uessrs. 
Vt’adia and Ohaody as attorneys for tbs defendant. 
Kolleo of this auignisent was at one* gisra to the 
Railway Company la Pibmary 1891 tbo Bankof 
Bengal attaclied the enm of &7.il9 in the band* of 
tb* Itailwsy Comjaoy. la cxeentlon of • decree 
oUatoed by the Bank agalast <7 b euU 100 of 1S90, 
aad eubewjuBitly other eredltort of (7, wbe had 
obtained judgment against b m, applisd fee exa> 
cutioa and oWained attacbmmU on the eum in 
question. On the 2Cib Eay 1891, under a coaimt 
ord» in enit 883 of 18 j 0. the Railway Company paid 
over to the Bbenfl of Bombay the sum of RA!%4-1 0, 
wUeb wa* (b« Boosat admitted by tb* Company to 
be due to O, after aaVlng all just dednetwai. It 
wae toBUsded by Mrssrs Wadia and CFhaady Uia^ 
under tbe above assignment, they were entitled to the 
fund aasignrd to them, subject only to the claim of 
tbo plaintiff who Lad, at the date of aitignmait, 
already attached the nld fund, and that subsequent 
attscbing creditors bad no claim to the said fond. 
Utld that the fund la questum must ho regarded a* 
w aucte realised by nle, or otherwise, la execntlan of 
a decree” wilbut tbs meaning of s^ 296 of the Civil 
Procedure Code. IZtlJ also that, nnder the pmvisioa 
of B 89*, the elahni of the snbieqnent execatic^ 
creditors were “claloii enforceable under the attach, 
meot of the plaintiff within the meaning of t. 276 
of tbe Civil Procedure Code,” and that tbs auigir. 
mrnt to Heetri Wadia and Qbandy was void, as 
well aninrt the daims of the creditors of O, who 
applied for excentlon before the 2Gth May 1891. aa 
agalnit those of the plaintiff to the fund lathe hands 
of tbe Bhenff of Bombay Utld further that the 
afeaenmeht was not 'I mitcd merely to aue h portion ol 
the fund as covered the amount of the decree, bnt wu 
a valid attachment in the form m which it wu made, 
namely, on tbe whole fund in the Lande of the Rail- 
way Company It was argued that the attarbment 
wu actually made only on H6,00), and that it did 
wot therefore include the whole fund, which was of 
li^er amount. II 4 IJ that tbe misdeieription in 
the order of attachment wu a mere falia dsnoo. 
afrolie, and that the entire sum in tbe hands of the 
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' — eoniintieJ. 

IlnUiviiy Company nv-s aUaclicil. '1 lie ili.'i'ripUon of 
the property innst be reasonably neenrate, niulcr the 
circnnistaiices mid such as ivilh rmsonablc certainty 
identifies the pnipcrty. If it is such, it oupht to be 
held siulicicnl. Sob.vbji Eorui Wardek r. Gotind 
Eamji . . . . E L. E., 16 Bom., 91 

261, S‘iniP Judgineitl- 

-deltor — Sale ef lands under atlaclmsnt — Disposal 
of amount realised — Jtateahle distriluHon. — X 
father and ton ha\ ing mortgaged certain \ illagcs, the 
Jiiortgngco obtaint.d ngiinst both mortgagors a decree 
for the .amount due, u hich ivus transmitted for cxecn- 
tion to^a District Court. IhO aillnces ivcro subse- 
qUOTtly, by order of the District Court, nttaehcei, and 
pUinlifr, ns receiver representiugthn niortgnsree, then 
obtained nn order that the villagis under'' attach- 
ment should bo sold free from the mortgaiie, and 
that plaintiff should have the s.amc rights against the 
proceeds of sale as he. as sneh rcccii or, had agninst 
the property to ho sold, home of the villages were 
sold accordingly and the umimiit rc.alised paid into tiiu 
District Court. The defendant, uho Lad obtained a 
separate decree against the sou alone (the father 
having meaun Idle die<l) in the s.amo District Court, 
applied for, and was granted, a ralc.ahlo distribution 
of the moneys realized by the sale of tbo villages 
attached and sold as aforesaid, towards satisfaction of 
his decree. On plaintiff bringing a suit for the 
recovery of the amount so obt.aiticd by d< fendaut from 
-the District Court, — Held (U that the judgment- 
dehtor against whom plaintiff and defendant held 
decrees was the same within the meaning of s. 203 of 
the Code of Civil Procedure, it baing immaterial that 
inplaintilPa suit there had been a co-defend, ant agninst 
whom the decree might hare been separately csccutcd ; 
nnd (2) tliat the order for sale of the villages under 
attachment was illegal and invalid in so f.ir ns it gave 
plaintiff the same rights against the projccds of sale as 
ho had by viituo of the mortgage against the pro- 
perty to be sold. GEAXT C. StJURAMAWAlI 

[L L. K., 22 Mad., 241 

252. . — — — ^ — Proceeds <fj 

sale how applicable — JPriorilg of holder of tmregU- 
iered mortgage to bolder of money-decree — Transfer 
of Property Ad flV of lSS2J, s. 97. — The plaintiff 
held a mortgage of certain land belonging to the first 
defendant- The mortgage was not registered. The 
second defendant jlf was a mortgagee of the same land 
under a mortgage which was subsequent in date, but 
was duly registered. M obtained a decree upon this 
latter moitgnge, and applied in crccculioa for sale of 
the laud. The plaintiff intervened, but his claim was 
rejected on the ground that J/’s mortgage was regis- 
tered and had priority to his mortgage, uhicli was not 
registered. The land was sold by auction to If 
(defendant ICo. 4), and the proceeds ot the sale were 
partly applied in satisfaction of ACs clvim, and ii 
further sum of Rl&l was paid to one 5 (defendant 
Ko. 3), who had obtiincd a monej -decree against the 
mortgagor (defendant STo. 1). A balanceof Bl03 S-11 
TOI,, V' 
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— concluded. 

was p.vid into Court, and subsequently returned 
to defendant Xm 1 (the mortgagor;. The plaintiff 
now sued for payment of his mortgage-debt out of 
the jiroeccds of sale or fiom the defendants. The 
lower C( urt held that S could not bo called upon to 
refund the money which had been paid to him out of 
the proceeds, and that the plaintiff had n cause of 
action only against the mortgagor (defendant No. 1) 
not merely for the balance of H103 8-11, but for the 
whole ot his claim. On appeal to the High Ciurt, — 
Held that the claim of the plaintiff in viituc of his 
mortgage, althongh unregistered, vvas prior to that of 
S nnder his money-decree. The plaintiff’s eirlier 
mortgage was postponed to that of H, because it was 
not registered, but the pi liutiff had the right of a 
second mortgagee over the balance in virtue of his 
mortgage. The proceeds of the sale, .after sat isfying 
the first incumbrancer (.D) became payable first to 
the other inciimbranccis, if any, and then to the mort- 
gagor (defendant No. I). N could only take any bal- 
ance that remained subject to the equitable right of 
the plaintiff. Padjcaa-adh BoirnsiiESTi r. Kirrinr 
Komar Naiic . . I. L. E., 18 Eom., 684 

13, WllONGPUL SALES. 

263, — ’Wrongful nttachment in _ 

oseoution— Attoc/imen/ under marrant issued by 
Court.— A party is not liable to ilamages in respect 
of an attachment made under a wairant issued by a 
Court. Baj Btootb Gore v. Issax Cutikdee Haj- 
liAH 7 W. B„ 355 

254. Wrongful attaclunent— 

Liabihfy of decfCe-holder and purvbaser to refund 
to Owner loss caused by sale of property scrongly 
seised and sold. — In execution of a decree against a 
judgment-debtor, his right, title, and interest in an 
elephant was sold. In a suit by a third party against 
the dccrcc-bolder and the purchaser for recovery of 
the elephant or its value,’ oa the ground that the ele- 
phant vvas his property, and not the property of the 
judgment-debtor, — Held that the dcci ee-holder, as 
.well as the purchaser, was liable to make good the 
loss caused by such side. Kaa’ai Prasad Bose r. 
HritACHAND ilANtr 

[6 B. L. E., Ap., 71: 14 W. E., 120 

See StTEJAN BmEE r. SABIBTtJLEA 

[3 B. L. E., A, C., 413 : 12 W. E., 329 

Bayeor V. SnsonKER Sixon . 6 N. W., 211 

255. Goods wrongly sold in 

execution — Suit by owner. — A person whose goods 
are illegally sold under an ciecution does not loso his 
right to them, although he may have claimed them 
unsuccessfully in the e-vccutioa-procecdings. He may 
follow them into the hands of the purchaser or of any 
other pcisou, and sue for them or their value without 
icfcrence lo anything which lias taken piece in tbo 
cxccutiou-procccdings, SniBOO Naraix fciNGJi e. 
JItodes Aldt. Natabar Naetdi r. Kaii Dass 
Pam . I. Ii. B., 7 Calc., 608 : 9 C. 1,. E, 8 

12 K 
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256 . Prop»rt 7 ot eo^lianr* 1 

wrongly etized ana said — ittf t* rtrutrtitM 

— WX-w oodiT cf t«I- 5 S A* aad , 

jlw *•! »crfl 12 Jt 02 ti» Fortlose? Ofafpsth* 
o' J ■ r*" 'i*7 *** ”• *® trxmf 

the tile n‘ os i« » to wrorw tifi/ ibim, xnrt u* 
<rsi t rzf 'o e^itlssls tbt g M pirt 
osrwri ct tte Uti TChu lie tws« sKored fa' 
>i-tsOLJS to ut ta-n ta^jertittca. AT'srEOO- 
vTjtk t tivasoonsK BartSAr* 

pr E, 16 « 4.322 
Ocyoz Jfisisr Erarm t Coiiicrc* «» 
UnsvircK 8 W R, 47 

S57 — Ca-tU tr 

iy — f« tf ■fiamnju'artsUaj’iitt' iirttr-iotirr 

—T^f rs tj'r-tvjo cf ■ d»«T»« «^rert ^ 

taztd eer‘ki^ rxrt* e fTf-jerte, iriufb trtt rlusied 

tadfr (. 2 tC. Ar* ^^ll <f 1 * 5 '' by E B »*i, «Q 
larn* ?»t!to Ifso t 'tj»rte»Te- ' tbejn^scny 
S'* '»ua «M Tvj e'ta »'d tb« **le took j..*** Itt 
poi<Tt tr “5 asii • w tb» pUKfctJ.rf **4 ti>» 
ymt^iLupded Uniat a aa'jftirtm of 
kj derm Tbt ao. f wUb’t.ZB d<(^>d tbat tb* 
siJ* (xwcded c* ka rvkt, t Ue t’i siwmt «( 
lu» At 4 X iud M See m e' S't, d«iz. 7 a 
s nr by E f * da*ss ei s^uai tb* defotdsst 
«i-nMnea by t*« j« cf tk* I'liieily tf be 
wi joust en«e.—Eeldtb<drf«Qus* *u vt ta&la. 
T^toznrnr kinu t ^t* 5 ^^ 5 l.l ^ns&t 

l&B.l»B.Ap« 73 eot> 11 \ 7 B .,823 

258 — Sa’* orprerpertTcfperMti 

SOtpattr to exe'TttioapfoeootSlBgs-Je.af 

d'me ttfetUI att til ttf^rkl, |iy«yerft—i)t<rrM 
•Jtitit itrt-irat % intti di‘ (e/ort ftriiliem 
—XairtUo* fa tr* <-»/ af tit tiarart a/'n-paHt^ 
fioa.— Tbe k».~_»«4 f s M*U-a7 Une^f Uno«<4 
iRcey fee pajoaM »' fb (be biadap 

aatbeUmd. cicviLef l^«d a dnar* anmit 

tbtbireiTiaa s*'' la l«2*j*i-a»o<Br»beUr 
»» 0 pTOl»rta tcce|^-> lalSffl T'roprr'y wkofbl »4 
UJeo <71 p»rts*-j3 la ibe 7««it p*.BU!ft eJare »»• 

t a 4 .eo,n«t»,orfji,edecr« 
rti*9 newu^iwartMapartyotbearam 
tmiTW^-pv rf ias»-ato»<taeA*tl.e»U» 
to atnrtiRi of tie d»-m u tanLd, tb»t the nlr^l 
»i ItskJ Jbe rU-t .2 Satltrt T Sttm. ! T P 
H U«A. » rt'e-el ta Errune Smmxiam t 
f CUI»W Errmitcti E 18 Mad, 451 
5*"*S sgalnst ia-cayaa 
"-woe sjaati art af a, 4*,,/*, 
—Itt » Old fir deobntMa tt»t 

, &Me to t« sM*A*d t, , 4 ,^ 

* 1 '^ ** jn-and lha the 

^ jatoooAAtUr „ 

6AX iaeeT^ “<» tlat « »». foe a 


**»••*• l»aa i 


BAU: ^ E XE CgTIOy OP ESCBEB 

IS trCO'VCriL 5 ALIS-^ 0 »e/.rf«f 
state of ttjEje wtro tie dAt »ia erc'nttrf s-f* 
le kohed to. andat that tiae tte kamTvi w>* «»- 
t>ettet tebsadall tte faeosteno' tte tamad. Aey 
f-hai^K'st afraofeiseot la tte fassllj coiU sclaffitt 
(bttr^PsatMTa totbe eeeditor who »« Beta f«rt e t> 

It. TtepllietsJTaprepfrtJ theirforetraelulj# cc** 

vdtatiDdisz tt» partraieu J’-tmit* e 

KBum5 SiU ElrB.«lBl£ad.,452note 


jt rvrALio 

U Xnj.nerVmtt'aoimsiTtajSiii. 

260 Effect of decrw-boldePs 

doAlhoQ VMhdltjoltslO'-Cfril PraefJtrtCaJf. 
Jb77.ee 35J. 2'4— Order eoaOaeiayeale —A jid^* 
(Beet^ltor spj’sed ttat as eterstxfi sale ef I>n>- 
poty to tun atmld he art ai.de. m the 

d<ere*-tcM<T «M dead vteB oich saJ* faxh ftaee, 
asdaofh laJe vae is vmaf^fse* UTaEd. Tt>jap> 
ptieaJMD vat dufoaed cf by the Cmrt execatisg t!^ 
dmeeia the pieae^ca tf ibe}cdgBeBMehtnrasdlte 
pSRhaarT TJ.»Cpb*< t«Ultat ihefaef «f «eia» 5 * 
hatiogtakts pWa after the derrmbeider’i dea’b vaa 
BO grosad aettaig >t atade wd dMaSeved fa>h 
•f^lleatxa asd nadt aa order eBsA’sar saeb flila. 
Bali per riitaop. J., Ikat the aKlieatiM fer 
eservtM cf the dee^ abated M Ihedv'h of iho 

4 <erre-Mder. Bet hatBg bees freoKetedby hit hgal 
npreai^tatiir asd rub Mlevaa «»d« tha cma* 
alaseea btyropw az^ iseaSA aad the cedtr m 
Crmag tt aheold be ait aaidc. Per SeartXE. J, 
that rsfh aile vae cct »iah 4 by srraaoa ef tha 
deaae-bct'irr's death t«f tr it t^Jc f aeo- The cnlfr 
eentiiEisg it. iorrrtT, vulmprper.asd ^loald be 
rrrerMd, acd the eaa* ei««iJ be trazaded to t« deal. 

vuh vo^the peTBt-ce ef ai. 3 C 5 asd SCC of Act X 
of IS^. at tk« Coozt mentzs^ the decree ahoild 
laTerrareedrd cofer thca* ■eeti'aia. Per Oictizls. 
y. a^ STaAtJBT, that the death of the d^m- 
Icddec pnor to each aaJe Cd Bit leader it raX The 
pro^u of ta. 553 aad SOJ of Art X cf 1 S 77 ttieU 
■ct Ic odapted to exentajo-proreeSaca- At neh 
atle badbeev potTWhed asd nodsetad teeitdlag by 
lav, rt lad prepaHy l«n ei*S.TBei Depaar r 
XlooaxbBca . AIL, 7 S 9 


(1) Czaia or Jrp o aprt scztob >zrcs< Saxa. 

S6E Effect of Jttdgninit'dsbtoPa 

death oa^hUdity ofaals— SWe tt mortjafaa— 
Cf»«d Preree’ar* Ctrfr tSS2,Mt.2U Tie flnS 

toortga^re* cf certao cBsnTcabie paoti e ily obtained a 
deeree far the nle cf the p e cp q tj . eaaaed the peer 
prrty to l« attached, aad thea eeWl to tsweccte 
the nmtm froeaaXo^ The arcood Kort^ane 
this oktasied a deem fcmle cf the fsr apert T, eaaied 
It lob* atta<htd,aBd pitcp isc aale a^ psrelaod 
it hi aa tif The £nt SKR^air* thee applied foe ade, 
•cd the irep tr t j f wu pvt sp tar cafe a^ pctriaied 
^ hiBd Aft .7 the erder far t 3 -n aale vaa eade, aad 
I hefora it took ptae^ the jod^oest^thter Std, asd 
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DIGEST OF CASES. 
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SAUE ISr EXECUTIOISr OF DECREE 

— eoniinned, 

1(5. INVALID SALES— couiinued. 

the sale took place without his legal represontatires 
being made parties to the cxcrafiou-prccoedings. Per 
OliDPlEl®, J., that the sale to the first mortgagee was 
not void because the judgment-debtor had died before 
it took place, and it took place without his legal 
representativ cs being made parties to the execution- 
proceedings, inasmuch as the proi isions of s. 368 of 
Chil Procedure Code were not applicable to the 
case of the death of a judgment-debtor, and there was 
nothing in s. 234, even if that section is applicable 
to a case where the judgment-debtor dies uliilc exe- 
cution is proceeding and after sale of his propeity 
has I)een ordered, to imply that the sale is absolutely 
void if no legal representative has been brought on 
the record. Pulari v lUohan Singh, I. L. J?., 
3 All , 759, and Oulahdas v Lahshman dfarhar, 
I, L. 11., 3 Bom., SSI, referred to. Per Stbaight. J., 
that there was no legal obligation on the first mort- 
gagee to resort to the procedure of s 234 of the Ci\ il 
Procedure Code, since the sale to the second mortgagee 
had passed to him the rights and interests of the 
judgment-debtor, and the legal representatives of the 
judgment-debtor had none of his property iu their 
hands j and there is no prov ision in the Code of Civil 
Ptooeduro uhioh required the first mortgagee to make 
the second mortgagee a party to the proceedings in 
execution of the former’s decree and the latter could 
not have successfully objected to the sale in execution 
of that decree, and therefore that sale was not voided 
by the death of the judgment-debtor antecedent to 
its taking place. Stowelii c. Atodhia Nath 

[I. L. E., e All., 255 

262. Death, of judgment-debtor 

after attachment, hut before sale in execu- 
tion — Subseqtienl sale without legal representative 
of judgment-debtor being made a parly — Effect of 
such omission on validity of sale — Civil Procedure 
Code, ss. 234, 311, — S. 234 of the Civil Procedure Code 
applies only to cases where, after the death of the 
judgment-debtor, the decree-holder seeks to bring to 
sale property which was of the judgment-debtor in 
his lifetime, and which was not at the time of his 
doith under attachment, at the suit of the decree- 
holder. It does not apply to cases where the judg- 
ment-debtor dies after attachment, but before sale. 
An attachment would not abate on the death of the 
judgment-debtor, and his death would not render it 
necessary for the decree holder to take any steps to 
\ keep in force an attachment of property made in the 
judgment-debtor’s lifetime. Property under attach- 
ment must bo considered ns in the custody of the law. 
There is no provision in the Civ il Procedure Code 
requiring notice to be given personally to a judg- 
ment-debtor or his legal representative of a s.alo of 
property under attachment. If the legal representa- 
tive is damnified by the sale, his remedy is by appli- 
• cation under s. 311 of the Code. Solield by the Full 
Bench (MAmioon, J., dissenting). Where, subse- 
quently to the attachment of immov cable property 
in execution of a simple money-decree, the judgment 
debtor died, and the property was then sold without 
making the legal representatives of the judgment- 
TOl. T 


SALE IN EXECDTION OF DECREE 

— continued, 

16. INVALID SALES — continued, 
debtor parties to the sale-proceedings, — Held by the 
Full Bench (MAiiltOOD, J,, dissenting) that the sale 
was regular and valid notwithstanding such omission. 
Bamasami Ayyangar v. Bhagirathiammal, I. L. J?., 
3 Mad; ISO, dissented from, — Meld by MAHsroOD, 
J; that on the principle of audi alteram partem, 
and because the rules provided by the Civil Proce- 
dure Code for suits should, under s. 647, be applied 
to execution-proceedings (those proceedings including 
and terminating in the sale), the omission to make the 
legal representatives of the judgment-debtor parties 
to the sale-proceedings was an irregularity ; but that 
such irregularity would not invalidate the sale with- 
out proof of substantial injury within the meaning 
of s, 311 ; and that, as in the present case no such 
substantial injury was either a’leged or. proved,' the 
sale was valid. Sheo Pbasad v. HnsA Lai 

(T. L. R, 12 AU., 440 

203. Sale without legal repre- 

Bcntative of judgment-debtor being made a 
party — Effect of »uc7i omission on validity of sale 
—Ciril Procedure Code (1SS2), ss. 311 and 316— 
Bight of redemption — Absence of substantial 
injury. — T obtained a decree acainst one S, and in 
execution attached certain land which S had previ- 
ously mortgaged to E. On the 11th June 1877 n 
warrant for sale was issued followed by the usual 
proclamation. 8 died ou the 27th September 1877, 
and a few days afterwards, viz., on tbo 3rd October 
1877, the sale took place without auy notice being 
given to D, who was the heir and legal representa- 
tive of S, who, however, come to know of it shortly 
after. T, the decree-holder, purchased the land at the 
sale, and in 1883 sold it ioiA, who redeemed the 
mortgage from E and took possession. In 1889 J), 
as heir and legal reiwesentative of S, brought this 
suit claiming to redeem the mortgage. She made E 
(original mortgagee) and A (the purchaser) parties 
to the suit. She contended that the sale in execution 
was bad, having taken place after the death of the 
judgment-debtor and without bis legal representative 
having been placed on the record. Seld that the 
plaintiff .was not entitled to redeem. Per Jaedinb, 
J , — As no " substantial injury ” was alleged to have 
resulted by reason of the plaintiff not hav log been 
brought on tbo record of the execution-proceedings 
immediately on tbo death of the judgment-debtor 
and before tbo sale took place, the purchaser acquired 
a valid title under s. 3J6 of the Code of Civil 
Prccedure. jPer KAKAde, J. — The omission to join 
the name of the represeutative of the deceased judg- 
ment-debtor as a party to the lecord was a material 
irregularity and a serious defect in the title of the anc- 
tion-pnrcbnscr. But this irregularity did not vitiate 
the sale under the special circumstances of tbo 
present case, viz., that the plaintiff bad taken no 
stop to set aside the sale, although she came to know of 
the sale within a few days after it took place; that 
there was no fraud or mata jides on tbo part of tbo 
judgment-creditor ; that the sale had not resulted in 
onv Eubstautial injury to thg plaintiff ; and that the 
auction-purchaser and his assignee bad been in 
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Diorst OF CASES 


( S2S0 ) 


ttAr.T. IS ESECCTIOS OP DECREE 
)r I’-T^LID s^LES— rsMuwa 

•dTerw jyjfj'w <n f r rao^ thin tw«t»e jcart. ABi 
*rr Khisui r I'novoc Bai 

(1. X. H., IB Bom>, 276 

264. Omissloa to briB? in repro 

eentatiTes of deceased indgment-Cebtor — 
(~ir rrocttiarA Codt a 3H — « 

AuKxn cj a ff%ard)aa " a3 {■/<<«' Jvr aitaar — 
AdtU jtigmft dt’tcr drtrrtifi at »ta«t - In a 
aK«f»5C->l«Tfe M *»« «ne ef Ih* jiiJttnnit-dfWots 
anj tb« ^udiH aJ liirm ef Ive el tie other 
jtiflj;iBniW>Wor« pti. J h.*T mUor d*B httr »nd A 
snottfT p«w% wroa^Jr dfafnW a»a inmer Aftrr 
the dctw tn»d« ah*olnl» prorertingt arcre Uhrn 
ta eaealKTi ha' vpsa pijapst of ■ of llio 
dfmtit am-ront tb* til* »»a ttsjtd Jf thm ditd 
sad, altboapb b(7 hcin were aos* ef Ih* offa*r jot}- 
intnl dtbtir*. to oa« «»» fcrm ht on th* r*co*d sa 
hrr refviteeUtJre and no on* ap;«inl«d (^ardiao 
«<f f frm ntbtr tor J cr A Upon* fmhKpplmCtoo 
f» ail* IS vhich ih* p rl)*a v*rt diarnbrd aktisiba 
d'oti th* «le wM h>U 4n appli*»»iao Bfidrr 
i.Silof thaCi if rrewdor* <or}* (ifSJj wu tb*» 
tnidt ee hthilf of J tRd A ts »*t sstdt the al* 
J7t/J tbit Ih* 09 M)«e tobnr^ utb*r*pr»arBtatiTa* 
ef the deetitad plnocnt^ehtrr did sot ntuU Iha 
«1* 'iao ftetii T Hire tel. I t, J» 
All 440 Aie T Di^tdaSti I L. 13 Bern, 
P’S icfrmdto. Ancltajp o T rsMtae Jte^em 

J i Bets Bid aj$ B « (qH ved. Btmetietre 
';»»» T JJerga Van CAat/riyee ? C Z, B S» 
d^iaiBiihad B 1-1 tlio thtt B«uh«* lh« ihaoDM 
of * piardun ^ i fi eai fo< J bo* th« 4«*npt9B of 
JEM a ntsotaSc* *d th* rtlid ta of the toovetdian. 
Taje J*»r OtaidaUa I t, P , 8f Caf*, 
rtlarredto. \R LlU “ieQO r 8rx 

[L 1- H.. 23 Call. 636 

265 Deatbof jBletaeQt.debtor 

an*r precJasatioB ard beforo s«{e-A*o 
r (*j»/ npreuMla r*« Affhe, i.« f* 

tff at de tt e C ri} Pr Cf-da fl&2} 

it JM 311 An rdt fj l.\«al« of a d«ht of 
P-OOOD attarh d A ^ ^ 

tothe jal,-™rtit-3«h!ar w»i jcBdf nremt^utso 

for 20>h idcta »M ttraad o, »b U,. tho 

JLb V 

^ ‘ ^ idjooniacot c| tju 

aod rte 

isd B !a ttjj /i, J •?rt- »Ub n 

arMtl Th. Adm rutri ar r 

^ B, ,1,. »« X> the 


SAXE nr ESEctrriorr or deceeb 

— eoa/Mtaf 

lA INVALID SALES— esafissai 
tbewrtnl, andabnoW’be ttt aasdatn fteapFlioation 
of ttie Ado nittritor-Ofnrnl co tepint* aaitbnag 
for flio pnrp'ae. Siea J'nttJ r Jlirt 
La! I L B.,S2AtU4l3 iSi»«it<d ffoia QtOTzt 
t AevmiTBAtOB Oe»EiutCf3f*i>aif 

p, la IL, 22 Mad., 119 

£66 Deitb ot jadgeoeot-debtor 

Bft*r deerM.bixt before execatloa—Xapat rr* 
frntetaUret act maiifarlutla 
>aa>**«f>sa tcifiesr •ofi'** fo bool refrtitefalixti 
•rndtr a 24% ef Ctttl Preeeiere te<f*--Sflf*« 
^•(ra te tero’f penaei — Zi{!t ef ptreiattr— 
Bigll ef rt1eeipttee—I imifalite—Ciril Treee- 
dmrt Cede n%77f t, 2M. 249. aai 3U —On the 
iSth ilutbl877 V DortfBnd mtwartoperlj tothe 
dafeodant Oa the A/lh Jena 1S77 oneSMtained 
a a>oB*j.d*cr*e e^lrt Vi hot he'ore It roaU he 
eitentrd. V dud lesTbig all hu jwpetiy to hia 
daegfiters, the fUatiffa On the S*n<] NotcoNt 
tS'a S appbtd i r exreittnn a^iaat Jt, d*«eaa*dj 
bf hUhttr and srj-heir A S api>earfd and eta'ed 
tl^t b* met sot the b<ir hat that (be helntcf X 
were hia daophtm, the pMetiSa Th* pluetiSa 
boirfter. wn« sol nade partin to the esfevlien 
litet a e db gi nor mere entieta teroed on th*B3 ssder 
a F« ot the Cltfl IWdore 03e (A rt \ of JSTT). 
The neratJe>pniretdiBn were toBiuiBeil, end the 
•ntfised jTOportf i>m rid en the C h Jbb* 1880 
tad tree htosht bp the drrrodant (the einrt'n^} 
aohjeet (e hit sorteaze. The eale vu etnCnsed, 
and a rertifeate ef tale vw dolp iaaoed to the ^en 
dant vhe let fo-mal pctaetocB on the 11th Orteher 
ISS6 be hnnir abndf in pi>aeaa«a aa arntga'^ee. 
In XSS3tbe pUuitdfi nod the defmdasttn ndteia 
th* oorl^i;* It aru imtendfil that the defra^at, 
haam^ p>tnta**d at a C*B2t*uI* vif eotiOed to ihe 
p*^>t*ty free from (he riaiaef th* platctidTa The 
cveSrat eaoie tefjte Faxstr CJ and pAitosf 
4A.vb<7 difmdla opisloni. FiMuy C.r„hoJi2Eg 
that the tale procndiogs were cot ahedstelj cnll 
and eo^l bpmaos ef tb» aast of B t ee ef rxeevtisa 
to lb* rtpntnUt *«•*. tat they rera tsM asUKt 
and* t>7 a Rutheoa^ht fv that ftuToee wb;eb (iit 
had »*tr*h«*ti tao^ht, and that the planttiS* had 
tbfTeferrloettheamcbttored^o) tndPJisogf J., 
heng of Opinion tlat tb* tale wai naD and *oil.and. 
tbrrKor* that the pliinWf* were r*litjed lo sseceed, 
Tb* eaM was then refemd to there other Jodje* of 
the Cwrt. Btid ij CAXtir and JABcm jj, 

I tbit era aiiamoj that the elfeohoi»-p"oe»«din7e 
and lale had conrrjrtd an ah«c!nte title to th* 
porthaaer, the pnient aart, »lieh wa»broo?ht witiin 
twdrejfar* of th* tale Cd jneff-rt ehilUc^e the 
•ale, and that the plaistJfi were thertfore coti led 
to redeem, Btld bp RasAtiz, J., that in r*sp«et 
ef the pUictifff who were co' panua the a^e> 
laOiddnitr* w*rt isralid and imll and witljont Jnn»- 
dktan; that tbeanrl>9tf{innhaaerae<{niT(d BOii^hte 
nndfr bw certiCeate of tale ai ainlnst tb»* legal 
erpmentatiiea, and (lau at afraina* them he e-nid 
eliisj title hr adrerae poesemnn not falling 
*lon of tirelre jean. Aa th* proent amt iraj 
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SALE IN' ES:ECUTI03>T OP DECREE 

— coni in tied. 

IG IXYALID SALES— confiniierf. 
aflinittcdly brons^lit witliiu that perioJ, it was anin- 
tainable. Ekava «. Sibhamaupa Pasabe 

[1. L. E., 21 Bom., 424 

JTeld by the Privy Council on appeal (r. \crsmg 
the decision of the High Court). — An execution-sale 
cannot bo trc.atcd «s a millitj if the Court nhich sells 
has jurisdiction to do so ; and it cannot be set aside 
as irroguUr uitbout an issue raised for that purpose, 
and irncstigation made uith the judgment-creditor 
as a party thereto, nor under s. 311 of the Code of 
Ciiil Procedure and art. 12 (o) of the Limitation 
Act, l'>77, .after one j car from the date thereof. An 
cxccutiie Court does not lose jurisdiction to sell 
hetanse it scries notice on a person u ho docs not 
represent the deceased judgment- debtor, and after- 
-ivards erronecusly decides that vrho docs. Such decision 
is aalid unless set aside in due course of law 
Maikabjxjk bik Shidkajiapba Pasark c. Nabhaei 
BIK SniDAPPA . . . L, E., 27 I. A., 310 

(c) Pbaitd. „ 

287. Application of es. 256, 

257, Civil Procedure Code, 1859 (1882, 
ES. 311, 312}— Appltcitiion to set aude sate . — 
Ss. 250 and 257, Act YIII of 1859, did not apply 
to a suit in which fraud is imputed litiutlng the 
sale in ioto Uscbika Catnix CHnoKEEBtrnr v. 
DWABKAHiTH Ghose . . 8 W. R., 506 

Tibsik&appa bik Baseikgappa 'r. Sauashi- 
TAPPA APPA GOBKUAlfDI 7 BoEO., A. C., 74 

288. Application to set aside 

sale — Irrepulariip — I'atlitre to prove fraud — 
Civil Procedure Code, 1859, s. 256 — lYhero the 
facts connected uith an execution-satc fell far short 
of cctabli-hing fraud, and merely amounted to irre- 
gularity resulting in detriment to tbe judgment- 
debtor, bis remedy uas beld to lie in an appUmtion 
under s. 25n of Act YIII of 1859 to set aside the 
sale. Gobind Sikgh r. Mckko Bait Do=s 

[19 W. R., 414 

269. = CictJ Procedure 

Code,lS59,ss. 2,56, 257— Suit to set aside sale after 
failure of application. — A plaintiff u as not debarred 
by reason of tbo failure of an application under 
SB. 256 and 267, Act VIII of 1859, from suing to 
set aside a sale on the allegation of fraud in connec- 
tion with the irregularities first complained of, such 
fraud forming a distinct cause of action. Kckd 
Labe Doss r. Debawbs Am . 11 W. R., 244 

Contra, Gobutd Simjh r. MmnfO Ram Doss 

[19 la., 414 

270. Suit to set aside Bale— 

Sujpciency of proof—lrregularitj. Proof of leant 
of. - In a suit to set a-ide an eveention sale on the 
ground of fraud, it is not snUicicnt for a Court to 
find that the mode of making the attaiiment and 
proclamation was according to law, hut it is neces- 
sary to consider the surrounding circumstances. 
Cnoo.sEE Sahoo v. Mxtm-oo Labb 

[14 W. E., 325 


SALE nST EXECDTIOISr OP DECREE 

— continued. 

16. IjSTYALID sales — continued. 

271. ^ Ciril Procedure 

Code (1882), s. 311 — Ground for setting aside sale 
or othei toi>e — Efect of fraud to irhtch auction- 
purchaser IS no party — A judgment-debtor cannot 
Imc a Co irt-salo sit aside on the around of frand in 
the absence of proof that the auction purchaser was 
a party to the fraud, and that tbe fraud, cimetothe 
judgment-debtor’s knowlcdgo^subscijiient to the con- 
firmation of tbe sale. ABBtfB tKEB S aheb v. jMouiDlK 
Saheb . . . L L. E., 20 Mad., 10 

272. Eights of hand 

Jlde auction-purchasers. — lYben no fraud has been 
alleged, a sale in cxi cution cannot bo set aside as 
regards the onctinn-piircbaser, whether the order of 
Court under uhich it took place uas legal or not. 
El on if the decree in execution of which the sale 
took place were a collusive one. the rights of the 
anctiun- purchaser would not be affected if he uas no 
party to the fraud and there uonld be no giound for 
setting aside the sale. Mahomed KtizriiBAsa 
Khak t. Mahomed Shau . . 12 W. R., 48 

273. Sutifor money 

secured by the mortgage of immoveable property 
situate partly in the family domains of the 2Xaha- 
riijah of Benares— Fraidulent representation by 
decre—holiier — Sale of decree enforcing hypotheca- 
tion of immoveable proprrfy. — A suit uas instituted '' 
in the Court of the Subordi ate Jndgeof Benares for 
money secured by the mortgage of imm >\ cable pro- 
perty Bitniite witbiu the limits of the district of 
Benares, and of immni cable propertj situate uitUm 
the limits of the family dom iins of the Maharajah of 
Benares The Snboi-dinatc .1 ndge had not jurisdic- 
tion to proceed with this suit in so far ns it i elated to 
the latter property, and he was authorized to proceed 
with it, under the proiisions of s. I3 of Act YIII of 
1859, by tbe High Court in concurrence with the 
Board of Bcicnno. Ho accordingly proceeded with 
the suit, and on the i8th Aovember 1871- giie the 
plaintiffs a decree for tbe recoieiy of the money 
claimed by the sale of the mortgaged property. With 

a view to bring the mortgaged property situate uitliin 
the limits of the famili domains of the Maharajah of 
Benares to sale, this decree was s nt for execution to 
the Subordinate Judge nt Kondh, uitbin ubose juris- 
dictioa such property uns situate; and such property 
was sold iu the execution of this decree ou the 29th 
August and the 4th September 1877. Subsequently 
the defendants in tbe present suit who held decrees 
for money against JI, one of the plaintiffs in the suit 
aboic mentioned, applied to the Subordinate Judge 
of Benares for the attachment and sale of ff’s interest 
in the decree aboie irentioned, falsely representing 
that the salts in execution of that decree of the 
2lith August and 4th September 1877 had been set 
aside. Snch interest was nccordinglj put up for sale 
on tbe 29th May 1878 at Benares b\ tbe Subor- 
dinate .Judge of Benares, and uas pnrclmsed by tbe 
plaintiffs in tbe present suit, ubo were induced to 
purchase by such false representation. The plaintiffs 
in the present suit claimed tbe aioidancc of tbe sale 
of the 29tb May 1878 and the refund of the 
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DIORST Oy CASKS. 


{ essi ) 


BAI-E IN EXECUTION OE DECREE 

—tot'xtvfd 

10 IhlALID SALFS— Miiri»ii«i 
purchaso tnoncy o it1ic-(rTM\nd(h»t they were lndo«M 
to pAirelitKP t>y aurb felsp repmentetion, and on tb< 

(rr nnd that llie aalt of t le inlcrtat of If bt tb® 
dierpp o ^bt th Novnnbef 1874. brlnff of Ibe 
natnri f imnotrable property iituate within th# 
Jiuitj of the farrnlr doni'in* of the llahaMjah ti I 
J? ns' 4, e III I not legnlly be toU at Bcn«rea by the 
Prnar a i o -t ZT'frf that auch falio tPi rcienlntioa I 
must lieid to eonstitote In Uw tnth frand a# [ 
1 i i d th aaU of the ■'Olh Slay J878 Alio that 
the Renaret Coart noted «lfr<a tiret in nellinsr at I 
1 enarei n riterett In loimoveahle property ntnate 
within the family domaioi of the Maharajah of I 
Tlimsrn RaaEic Katii Does r RAtlAn Maz> 

p.D.B-.SAU.f'Ca 


sai;e ht execution or decree 

—eeattutifJ 

1& INVALID SALES— eon/iiaeif. 
damngea. The plft hy A in 18*6 wu made to hit 
wife at well at to the pUintilfi (bia fona . and it 
pare (hem the propirty aa tonanlun cemtnon. The 
platotiffa were therefore only ownera of their reapec 
tire aharea, and were net entitled to hare (he aale ect 
aaideiatoto Thi* liowerrr waa whsttheyan^fi'T 
in thflf pt^nt. A’$ wife roaW not cow loin fn 
eoaomduz the lale aa ihe mnit hare Lnown in 18TD 
of the freod her haihni d harm; Samediatily after 
the aaje ende«ronrrd to aet ai'ds the aale on that 
fronnd. A tnnaartioo cannot (rmfrally be reieiriled 
nnleaa the partr aeehln; it tl eble to rncind it 
•» tou, eaeept whrr* the fraBiaeticn la aererab’ft 
HonrriAt r Cowien E D. R, 13 Bom., 297 


274 

Tud paretei 


— CeaimanirafiOB 
eadtay maefyeyea I 


lenf-dillar ly i 

to prtrfnt An _ ... 

Where in an application to a'tiiide thaaale it waa | 
all ge-l that the anctioj pnrehaatr who held a Dart- 
ga-»a np a wine of the preporty • id told the jndj 
neat d ht r that it *ai not oeeeiiary for him to iro 
to the place where the aale wai held becanee be the 
auction pirehat r aould rcleaie the propirty fniot 
th iaort,B.o.li<n — Uild that the facta eren If 
pn eii aoali lot conatitnte (raod enutliog |be 
j id^m ut d btor le hare the eale act and*, Itoaosi 
KA-rt Baaein e Oosstnr Uppia Aimo 

14 C W N, 638 

a76 aa/raod ! 

efcrftilori S’aSee^eeaf <a tjiy fnd.ton teezrre ' 
(isa «J tu'ii’t-nitur o/ei/f— /»ff4a»e at ezecw' i 
flee lefe for laidfjM'e jnea fy neeai af fraad t 
Salt by Joint t •tIauitnoU/orfraad-Uiieituaa I 
trjna yroeferf -In Jnne 1875 A. hnns in pe<^our» ! 
diiEcnUica rawoted a dredof gittof all Lit property I 
in faionr of h» wife and minor ao-ia the plamttffa i 
B, one of h» th m exiitmg credit ri, fnbacqnenUy , 
obtaniM a decree igainit him and in execution *M ' 
part <A the laid properly At (be lale the flrat ■ 
drfentfant by meani of falie rejireaentation became | 

the pnrehaacr at an inadequate price IaJaljl879 | 

A applied to bare the aaie act aiide on Ihe Brooad of ' 
the fraod of the ftr.1 dvfenda t bnt bu applicatwn 
wa, rejcctol In ISSl the pl.mliff, by the r next 
frtend DC I to let uide the aale, coatmdina that at the 
propertr wai iheira by tirtae 
the deedof pft of Jan. laTS .ndfurtherthatlba 
rr.ij «lcf«idanli fraud, 

'I" 

aa a^« ^ allowed to aet np their deed of rift 

»h* “'“dcr which 

■'‘U hdlienltiM • 

waa therefore roi 1 ^ -d'* Property ft 

diton. "“‘’"F*" 

-.dy. M 


(d) Eitcrrrow.ysoceeDiToa strcce ott. 


- Effeet on wAlIdUy of gale— 


278,- 

Jlenj r. , 

ItegulatiooW of 1705 dirtcted that.* . . 
of dill jndicatore abonlilhave orcaiiotf to icit landj 
in ciecntwi of a deerre. It iloutd Iranimitatopy 
Ibeerof to tha Board < f Itevenne, which wai with all 
ptactwable deapatch to nnje the Itndi to be dnpoaed 
of at tb« preaid'Bey. or in the dutriet in which (be 
laodaaiefeaituated ea tbei BiiU d cm isoit tdrao* 
Uzeoaa tolho proprietor tnlSAlatepyef adeerre 
«aa IranaoittM for rxecu'ion in the Hard of 
I’tmne m ecDpiunco with the reemlalwii bot 
M ate waa (beB (ffcetnl AfUrwaidi two other 
fotile ettcDpti to aelt tha lamia niiicr the decree 
wrre msd. ami tbim the decree bol Icr aeld the landa 
to a Ilird jarty Bf«n wh'ae ippliealwn the decree 
wia executed by the lali of the landa of the jBdz* 
mentilcbtof Bnd^r it by order of the Coiirt. and 
witbont any farther reroarte to Ihe IteTenua ft-ard, 
Kreiwraatoancb t>Ir, ihcproccedirpa had beio taken 
elf (be file and (he namber of TillaBea, owtnz to 
name ioacruraeyi waa differently etatrd D (ho Utcr 
order, and the total aam waa Der_wnl by adding the 
■utcreat which had acemed daa between the two 
orden. Jltla that the purchaaer at the nie aeqaired 
a pool title j for it wonld be contrary to ptneral 
pnncipica and a aeniclcaa addition lo all the Tcza> 
tioni of delar la the eourae of ptocednre to bold that 
when for any rraf>wi, mtiifactrry or not, the eiecn* 
t onof afinal dtcrec in a isit failtor la act aaidc and 
Ihe pToceedinBi ai reparda that rifcntiou are taken 
off , the file, ilie whole lUit b diacontinned thereby, 
and the further proceedingi for the aame purpose 
were to be conallcred M taken ina new amt I«0r 
waa it tru. in any material acnae that either the pro 
jwrbro to bo aoM rr the anms to be recorcred were 
differmti and the principal object of the irpnUlSon 
hahngYne wenrity of pritflic rerennea, fbat eOjertM^ 
been fully anawered by the commiralcalioa to the 
Consiiinimer in 1843. and the prrcecdinga which 
wew takm by him upon it. JloniSB NasaiS 
SnoH c KtsBwArrmi Miasnt 

(Sfarah., 592 2rDd Jar,,0 S,1 
9 Aloore'a I. A', S24 
6W.R..P.a,7 
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SALE IN' ElCECDTIOKr OE DECREE 

— continued, 

16. INVALID SALBS-coiKiniferf. 

(e) DEOBEns AErnR'vs'A'RDS reteksed. 

277. Title of pur- 

chaser.— 1£ ft sale takes place in etccntion of a decree 
ia force and valid at the time of sale, the pro- 
perty in the thing sold passes to the purchaser. Per 
Norman, J'.— If the decree or judgment be after- 
wards reversed, the reversal does not affect the 
validity of the sale or the title of the purchaser. 
CnoNDER Kant Sormah r. BissEsnn Sdrmah 
C ntTOKERBETir . . . .7 W. R., 312 

PXAZOOODEEN BHOOTA-c. ShCMSONNISSA BeE- 
33EI! ..... 12 W. E., 608 

Behabee Lais r, Bajah Bam 

[6 IT. W., 291 

278. Iterersal of por- 

tion oj decree relating to costs — Sale in execution 
for costs. — A sale in cveention of a decree for costs is 
not cancelled when that part of the decree which 
made the plaintiff answerable for the costs is set 
aside. Pearee Monee Dossee o Collecioh op 
Bberehoom .... 8 "W. E,, 300 

279. Sale made after 

order for postponement. — Held that an anction-salo 
which was made bona fide under the authority of an 
order which at the time of the s,alo was not in force, 
but had been sviperscdod by a subsequent order post- 
poning the sale, was made without jurisdiction, and 
was null and void. Focjdab Kuan r. Bainee 
Doobet 3 Agra, 398 

280. ■: Sale pending 

appeal — Decree reversed on appeal — Right cfgndg- 
ment-dehtor. — S, having obtained a decree against 
M and another, brought to sale and purchased his 
property ptnding appeal The decree h i> iug been 
reversed, — Seld that M was entitled to the icstora- 
tlon of his property, and not merely to the proceeds 
-of the sale Sadasiv attar c. SIuttu SABAP-ATni 
CiiETTi . . . L L. E., 5 Mad., 108 

See Lati Kooeb r. Sobadba Kooee 

[L L. R, 3 Onlc., 720 : 3 C. L. R., 76 

Naqindas DevciiAnd r. Natua Pitambab 

[10 Bom., 297 

28L Reiersal of de- 

cree on appeal before confirmation of sale — P«r- 
xhaser. Right of. — Plaintiff's title to certain land in 
dispute vas derived from the purchaser at a Court’s 
silc, under a decree which was reversed on appeal 
subsequently to the sale before it had been confirmed. 
Held that the Court which had made the decree 
ceased, from the moment of the reversal, to have 
jnrisdiclion to take any further steps to eveente tlic 
decree. Thouuh the Court, when it confirmed the 
sale, was probably not informed that its decree had 
been reversed, and the purchaser was probabU ignor- 
ant of it, j et the act of the Court in completing the 
sale was none the less without jurisdiction, and, being 
without juris liction, could confer no title. If a 
decree be reversed after a sale under it has become 
mb-o!uto, and a certificate has been gnnted to the 


SALE nr EXECUTIOir OF DECEJEE 

— continued. 

16. INVALID SALES— eonfumsd. 
puicliaser, the title of the purchaser is not affected 
by the reversal of the decree. A purchaser is bound 
to satisfy himself as to the jurisdictiou of a Court to 
order a sale, and this obligation continues until the 
sale is completed. Before he applies to the Court to 
confirm the sale and grant him a certificvtc, the pur- 
chaser ought to ascertain that the decree under 
which the sale was ordered is still in existence. 
Basatpa V. Deseata . I. L. E., 2 Bom., 640 

282. Sale in execu- 

tion pending appeal from decree — Application for 
confirmation of sale after reiersal of decree — Court 
not competent to grant confirmation — Civil Proce- 
dure Code, s. 312 — IVhere a sale in cxccutiou of 
a decree has taken place pending an appeal, and the 
decree has subsequently been reversed, the Court 
executing the decree cannot, after such rovers il, 
grant confirmation of the sale. Basappa bin Ma- 
lappa Aki v. Duniatja bin ShivUngaga, I. h. R., 
2 Bom., oiO, refened to. Mm Chand n. SIckta 
Prasad .... I. L. E , 10 AD., 83 

283. Remedg of 

parties aggrieied— SuRforreversal of sale. — IVhen 
a property is sold in execution of a decree which had 
been in force at the time of sale, hut which was 
^ntnallj set aside on appeal, the remedy of the 
^tj aggrieved is by i suit for the rev ersal 6f the 
■sale, and not by a snit for the recov cry of damages 
for the loss sustained. Anndndo CiirXDEB Dxneh- 
JEE V. SuDBnn Chendba Dbbea , 2 Hay, 634 

284. Right to re- 

coier land. — A sale in cxccutiou of a decree, made 
while that decree is under rei iew, cannot stand if the 
decree is subsequently rc\ ersed. The party dispos- 
sessed under the decree is entitled to rccov cr the land 
with mesne profits Baooiioo e. Bawnarain 
Mookerjee .... "W. E., 1834, 129 

285. Suit to recover 

possession— Return of purchase-moneg — . Iliad aned 
R and others for possession of two niourahs with 
mesne profits and obtained a joint dicrce against 
them in the absence of ll In cxccutioa A was about 
to put up the riebts and interest of R in inonzab G 
when R applied for a re trial under Act VJII 
of 18.^9. s. 119. The petition was rejected and the 
property sold, the dccrcc-bohltTs beeoming purchasers. 

R appuilcd, and the High Coart rcmaudtd the case 
to the Judge, wbe, after investigation, set .aside the 
cjc-por/f decree and revived the suit, bolding, after 
re-tri.al, that R bad lu iiitcrfal in the mouAaba in 
suit, and w.as not liable to the claim of A. The 
latter appealed, and the High Court decided that 
R had been in possession of mourevh .1, and was 
liable for the mesne profits. R then brought a suit 
for possession of ashiro of the monnh which had 
been sold in execution. Held that the pla nfiff covld 
not in justice scik to recover this properly from the 
defcnilants with-mt offiri"g to pay them the debt 
which he owcil them, and which fonned pirt of 
the considcrat on money. Gowtree lioigo Nath 
Pebshad r. Jodka Sisait. . 19 JV. B., 410 
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SALE IN ESECCTIOir OP DECREE 

— ee*l ••ti 

1C. 1^TAL1D '^ALEs— fs.' ntri 

. esQ ^ — Sixl/irr^ttt 

ult I - 

lo e» entm tt • il-tTce ff rtain pTcpfrty wm K^d la 
pmanaacc of an order nndrr a 2-H of tbo C»ril Dr 
eednre Code »sd rnrrbufd by » ixTMn TAX a party 
to Ibe «ni vlo •ob»<'()nnitlT •bUiood fosiraraa 
cf tie rroperty Ti»t order raj mWcqne-Gy » t 
u.de In a rail br tie jadment-deito' t*' reeoiet 

of the theacetma f^ffhaaer 

by fittinrawde the tale — f/eMibat the TdeTd>*«rt* 
■ns the Bale had the fo*ee of a d eree and that the 
fUintif oat net ectiGed to the r<l ef eUintd Jas 
AU r Jam ffi Ciairrfley t B t A C Sd 
10 IT B^loi foTfcred. llrsant mxsb , PiTtO 
Sis..n E L. R., U Calc- S83 


behalf of h » in or brother lo eaaetl aa earrc'it** 
tale held i<t exfot^a of aa n far!t d'rree toeaaeel 
the taU derrre and taro bondt entered lato by isriBbrra 
of Ibnr fanile darrap the plaiBt ffamr-^y and to 
woTfT jt>raa>aa.09 ef a l’ are in the anrrat'n] p*operty 
which had been kU i* w«i fennd that tbeadra eet 
c* roafT for which tie b«di were nernted were 
Md witbant fr<.x<r inejnlrv-t at to the neertuty 
the leas and thittheminertwero eat prepMy » 
praent d la the mt in which the er-ycefa ^rtt« 
wtic^Uised. i/efd that the mnetpace-boodtnndn 
nrh BivniBttawtt were tsta-al tpuett the plan 
l.frt>asdt}iatit«enU be earrji:; pmnaptioa toe 
far to tay that a deem e o'-tused anti be taken to 
be Talid aaaparitthi STDora ffrlV that tW an*- 
faon pcrdiatcrt conld co* pm.<ct theokliea by 
Rlyuig on the decree asl exewatlenttle after ka< 
melted dlAisct cot ce that the isother of the rlaia 
tsft (bill -need the ttliditT efthewheJe tnceeda-ca i 

Jnecui,au.r ^sav Lau Uo,EB * 

(SOW E..120 
IVWe no rath cU e* bat been prra. tie talc 
wtPOJi eaitinne taTd. Saw /awrn Ltu. t «Haw 

l.iu.l3t.3ZB SOW B- 123 

; rjTert o/«rer. 

atfc/rfrtm.ro.et/e »,-o,,e U to,# 

ptreiem at« . perfy n, 

• rnrehawt iso a fa-lT ti lb. Jri-,L — 


■«nt4tW* to ^ .i,»“‘,*«^Atbyajna. 

el ■» of hi. popnt, « 1 
do* of the ***« ' 

e«nll6*„„^,/*’''’^^ « “tdi'rd. aa tlw 

“ ‘ eo»n, .S2 Crnisca. tut. 

‘he •»ti.4cd wrtk 

"edlctitioM^^*^ “^ug taicB p.ae» B» 
“Ira. Uicj 41,0 tcldm*^!’v”°7 

of lb* decree Is «»-M j 


SAXJS ZN I3XCVT1037 OF DECREE 

— eon'iaW 

lA IM tUI) SALR'-reof.atei. 
whirb the talet twk pltee and tI.Me who were l-omJ 
Ji e. pnrehakry at 0 brr tal '* under the 10010 dnrre 
who were no parti ■ to i.- HtH that, at a-ah-if 
the Utter pnrrbaMV. wto« Joafioo wat difftrcrt 
fnoi that of the dccTte-holdinf pnithat'^ the nit 
mat* be diimWrd, Zit»ti-Asrl» Koir e 
Mcaaxwas Assnaa Ati Knar 

[I, la R, 10 All, 163 

la B., IAEA., 12 

269 Ciri/ Prtre 

doe* ti 30? Sit ami 31/-SeV it 

erewfieo ef oa tt-farl* Jerrtf tti ptrtlmtt ly 
n* it r*f%alitr — Ctt?fr*a'iet »J He etfe — Ui- 
.ey.ea/ee"><roe it eJlXttt farit iit^t*~Apf3y 

oea/iee iff rtf fa tei attif fit aalf at ila gratti 
riot rie ft fafitirtrttiai tt*t let tiiJt — CctUia 
Iszotfttte prrper'i'w wnr told b exceetan ef an 
*0 parft di-rree acd wire pnrehated by the d«Teo- 
holtirbimitie After the mSrau'xn ef the aOe. 
the drrrce wet tcA atule sndcr a. 1C3 ef the Cinl 
rnsrrdsre Code at the ini&asec ef tome ef the tl^co* 
daalt la Iheen-intl n t. On an spplsntiea wsdtf 
a 5»t «f l^e Ctiil Pnr-ednre (UJe boHos tem fcade 
by a pn T pnrrU'er c f the raid pr-pntj^ b rtfen 
lien <.f anothrt dr«T<e le act atiJe the tt1« he’d 
b eteentoQ of the r^yarfe dome tba di'aee was 
that the apbCeiaua eenU net n»t nsdr si Sit 
o'fhe Oul Dwiftre Cede otd that the ealo raaU 
B t heart aside at it bid loro reoSrmed. .ReUtbat 
the cate rat tee nsdrr k 5 «4 of the Clril Pneedsre 
Code and that the rr-yore* drrre* bttvg been trt 
ttxtr tbe sale enuldco* f*anALaattneh 11 the Arm* 
UUrrluceeltvaathtrnrThster Doeow.ti Aiti 
T Soeor Cl.kfer Dtm-Wdir f JhA-WCe/e, 

m Ae*.Drr»odr*fr,» AolliAoi 4C IT 
Dtfft Claaaa Utmitl t AaG PrsiotM ftrioe. 

, / A. r- Cofe- 7r AeOMl Ztiatf«W>a 
< AAear Ualamw,J Atjitr A •. L. it , IS i A^ 
12 I Z E~,lOAtt^m aaddfiM Xoaoei Alter 
T *.y.t C.r* 9 ., £,Ut, / i. C. 10 Cole, 22f> 
referred la 5rr Cxmwi e «»'wara Ecr 

[1 l-B, 27 Cade.. 810 
4 C W. N, 693 

(/) Cicntt roTsts to uari sire txTUras. 

290 JVrrUn. It 

oa«e/oereFafj«fy»e.MeUeTr— ror/Aevt ealt.y 
—Where a deem wit parchated by one c' the jndg- 
•n*''d>h‘«a and afterward, ezeested and property 
of therther jndgnirct-d.tlor »old 10 ezeeatuJnc* the 
drem.and i wa.tTtetnallr held br a Foil Bench 
it» the rate that the pstihaic of th* decree by cue ef 
the d b*cn Wai a caUiftctws of the decree -R»Id. 
10 a ra t apaiest tie eaecntwa pnRhawr bi Uee the 
"*< declirrd IniaJti tUt the *iJe mart be art atSJa 
Dioawamt Btzu r Penas CHrmia Mis 

ns W B.,a73- 

; Oritr/arttU 

**f f*” '• erecfiea eider m deeere rrertcwrlo 
oHitfti—Am txift for rale asd a ale under rack 
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10. INVALID SALES — coniinued. 
order are tdfro ciVes and nnllilics if the decree wlucL 
is ordered to be executed Iws been satisfied by pay* 
Hicnt into Court of tbo decretal money before the 
order is made. CnuKKi v. Lai.a EAxt 

[L L. R., 16 All., 5 

S82. — — Sale in exetu- 

iion of decree already snlisjieii — Sand fide pur- 
chaser at such sale ~Sig!i{ of suck purchaser . — 
Wliere a person, a stranper to the proceedings, pur- 
chases prvperty hand fide at an auction-sale 'licld in 
execution of a dccroo, the s-ale to him cannot be set 
aside on the ground that the decree Lad already been 
satisfied out of the Court at tbo time tbe sale rvas 
held. Setca MaMon v. Sam Kishen, I. L. S., 14 
Calc., JS : Jj. 11., 13 I. A,, 136, and Afo<?»iira 
Sloiun Gltose v. Alchoy Kumar Sldfer, I. L. S , 15 
Calc., 557, follon-cd. YtLl,Ari>A r. EAMCnAMUiA 

[I.L.R., 31 Bom., 463 

298. — — — — Zlartyaye de- 

cree, Sale in execution of— Purchase by a third 
party rchile the decree and the order for sale are 
valid — Sffect on sale of re\ersal of ex-parte decree 
^ — Siyhi of redemption of morlyagor. — A mortgagor 
is not entitled to redeem the property nhich was 
purchased by a third party at a sale held in execution 
of on ex-parte mortgage-decree and confirmed whilst 
the ex-parte decree was still in force, though the 
said decree was set aside and snhBcqneutl.v rc-aflirmed 
after trial, AIfkiioha jDassi r. GoPAi CniijfnEn 
DtrriA . . , . I. L. B., 26 Calc., 734 

AltTKnODA DASI r. HESI CHTTADEH DHATIACnAU* 

JEB 3 0. "W. N., 766 

See ZATNTJIABIim KhAK r. ilCHAKlfAD ASHGAE 
Ail KltAN 

pc. L. B„ 10 AIL, lee ; L. E.. 16 L A., 13 

294. — — — Civil jP ro- 

cedure Code, 1S77, pdB — SxecuHvn of cross- 
decreeS — Poicer of Court executing decree — Sond 
fide purchaser ~ Presumption oj validity of aider 
for sate. — If a Court ordering a sale in execution of 
» decree has jurisdiciiou, a purchaser of the pro- 
perty sold is not bound to inquire info the coircctness 
of the order for execution any more than into the 
correctness of the judgment upon which the exe- 
cution issues. Notwithstanding anything in s.*2I6 
of the Codeof Ci'il froccdure, he is not Lonnd to 
inquire whether the judgment-debtor holds a cioss- 
docroc of higher amount against the decree holder any 
more than he is to inquire, in an ordinary case, 
whether the decree, under uhich execution has 
issued, has been satisfied or not. These arc questions 
to be detfnuiucd b;) the Court issuing e,\ecution. 
Where property, sold in execution of a valid decree, 
under the ovdci- of a competent C( urt, was purchased 
bond fide and for fair e alne, - Seld that the mere 
existence of a cross-decree for a higher amount in 
favour of the judgmci t-dchtor, without any question 
of fraud, would not support a suit by the latter 


SALE IN EXECUTION OE DEOBBE 

— continued. 

16. INVALID SALES — continued, 

against the purchaser to set aside the sale. Kewa 
AIajitos V . Bam Kishek SiJton 

tl. L. E-. 14 Cale., 18 
L. B., 13 I. A., 106 
_ 205. — — Title of auc- 

tion-purchaser — Purchaser whether bound to en- 
quire into the '■alidify of the order under which the 
sale takes place. — hVhete under a decree upon a 
morfg.asre the sale of certain property is ordered, and 
such property is sold at auction iu pursuauce of such 
order, and the sale is confirmed, the auction-purchaser 
takes a good title, even though the dccroo was one 
which the Court ought not to ha\ e made. The pur- 
chaser at a sale under a decree ig under no obligation 
to look behind the decree to see whether the decree 
has been rightly made. JUatadin Karodhan v. 
Kasim Jhtsain, 1. L. if., 13 All , 431, distinguished. 
Sewtt Mahton v. Sam Kishen Singh, I. L. S., 14 
Calc., 18, aud Mvkhoda Sassi v. Qopal Chunder 
Vutla, 1. Ij. S., 26 Calc., 734, referred to. Kavs- 
smi.A t>. Ckandar Sek . I. L. B., 28 AIL, 377 

206. Suit to se^ 

aside sale — fraud — Auction-purchaser acting bend 
fide - Fraudulent execution of a decree after adjust- 
ment— Erecution of decree adjusted, but of which 
satisfaction has not been entered, Eff'ect of, on 
rights of innocent purchaser — Adjusfmenl of decree 
without certifying, — In 1881 if obtained a decree 
against M for possession of certain pwperty jvitU 
costs. Subscgnenfly a compromise of tbe questions 
at issue in tlio suit was come to between S and ill, 
one of the terms of which was that It gave np his 
claim to costs. Satisfaction of the decree was not 
cDtcrcd up iu Court. In I8St K, purporting to 
be acting on behalf of if, but without his kuo'vledffe 
or sanction, uppiicd for execution of the dccivo for 
costs, and ill the cxcciition-pioccedings which fullowed 
a shai'C of .1/ in a tank was sold and purchased by A. 
M tberenpon hi ought a suit against A, It, K, and 
Olliers to set aside the sale, alleging that the whole of 
the execution-proceedings had been taken without 
notice to him, and had been fraudulently taken by 
the defendants in collusion with one another in order 
to dcpiivc him of his share iu the tank. It was 
found that A's pui chase iras an innocent one and 
untainted with fraud. Held, upon the authority of 
Sena Mahton v. Sam Kishen Singh, i. if., 13 I- 
A., 106 .- 1. L. if., 14 Calc., IS, that the sale could 
not be set aside. Siicli a sale could only bo set asido 
if it were shown that the Court bad no jurisdiction 
to execute the decree ; but as the decree rero.ained an 
unsatisfied decree so far as the Court was concerned, 
and capable of being executed, tbo coinproaiise not 
having been certified to the Court, tlie Court had 
jurisdiction to execute it. Pat Va,si r. ,3harup 
Chand Malo, I.L.S, 14 Calc., 376, commented on. 
iie/rf further that the execution-proceedings could not 
be held to be i oid, as, although instituted by a person 
who had no authority to institute them, they were 
instituted in the name of the decree-holder, and 
ueithcr the Court nor the auction-purchaser was- 
hound to see that the application was made bond fide 
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(j) Dtcszis wBoxo TtiMSt. 

Eijil to e 
rta n >y pro. 




Cifd iritH'd to tbe i«n»l r5 fen^nt, y Oi 
tu r! Uh Lis sridoT T h s fc^if as * f*) ft 
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— coafiaasd 

j 1C. INVALID SALE?ws««a»ed^ 

I («) Dunen ajcisbeb attt* Encrnw 

203 Ciail Trf 

rtiur* Col- (Jet Xll’ e/d'52j. $. lavl—Atuo-l- 
*eo< of At rtt aptr tatethmt —In a iiJS for toc’ey 
a a flit tbr kartiaran and tv9 anasdraran of a 
MalaW (araaJ tbr isLnnp-t dirr-ted a ‘■d’crw 
for tbe ptai'tiff at pra;«d,” batUir derree eeJe»tJ 

I>aTinmt *7 cne anaBdrataa onir leind bekrttiaj 
to the ttrwaJ was atUrbnl aad sold la neecton, aa 
oSjetti m by tie «ber ainnbr^ • { tbe tsTad batfc; 
l»«i ererraled Aflfr th* tale the dtmt rai 
aiDrad.nl aad l•^■^D.ht lato roafonci'y trih tbi 
fadnnent la a salt bronjtt by oth*t tucsbet cf 
the tarwad a'-ainst lbs fcaraarao, the doette-hcAJa 
and tbr nn:ntion.yiirclia*^i (t vat fonad that tbr 
jndjtcridnlcU hail b«a roatiarlod for 
t»t*ad inr|esrs.and that the land-bad been to dfor 
>ia proper ealar Hrf/ that thr sale »« linl’off’ 
theplaictiSa rmEtr CaiTMirfiT 

[LI., a, 14 11*4, ISO 

SreCSATIIirtiX r Prurt ' 

[LI* a, IB Mid, 403 

(y> 'Vijt OT Siitmt Irrrtirr 
■, „B OO Clrll ProeedoPoCod*, 

1877, B tiM iaoe »y 

at ••/fftte —A pmoti »bo t«ttbai(a latBOTS' 
able mprrty at a aale la rieent^ri o' a dc«*e, 
powhtj that the Jnd;»#j>t*Lb(i>r hat no aalaaUa 
utemt Uimla la cot entitled to tha b«e«t of th* 
p-OfltKoa of a. 31J of Aet X of 1877. trhfch rrn 
Oirgntii for the p^'teef loa of pern7ai who laa'«*“f 
and ^ eraotly panbiied talaileta p'oprrty lliu* 
BiaPiaaBanr DonuyDei 

[La a. 3 AIL 537 

oAV Cl»a Prooodape Cod^ 

1882. «. 313-Se/t ay •!■./# safe— ■* So/fjilt f 

ferf«f Tbe fact that propciey add la eieestioa ef 

adeeiresambyrct toam:irtnge gpoa which a deem 

ha* brai obtained. wUcb fa t u not ffitelsi'l JW 
to the procUiBat oa ot ale, it uni antejcst la ecaiU 
i ao anrti'a.irarehaaer to aet aaids the isle 03 the 
1 mond that tha Jn 'gicmt-ikhtor bad "no aI»S* 
laterral" m the property within the manmf of 
3I» Of the CirU rro..«laTe Cole. Xflorpal 
I J/rrwwn » Soi-f J/,, S C X- E , dnS, distJ- 
gouhed. Fsoiay Chtspbb CHrcE**»viTr 
r PjJtOTT 

[Laa,9 Gala 608 • 13 a L a, 483 

002 -. AfpluttUoo U 

•el «».* *olt—-BoU*iU toferefl’—A misrep™- 
araUtion or ctneeatment fa Ih' ale cot Seawa 
■otA indaeti a pantus-r to bay a propaf* for 
nwh B9arr thaa it ii really worth (•hhoagh that 
Pjj'eperaenUtioa or roaeralnseat may be frond*- 
tent • is Co yroand t r srtline aside a **lr onder 
•.SISof IheCSnl Proredare Code The ineaau!? of 
>.313 n Uut wh-n a pirebaaer Bader an rrfeotioa 
•ae bnya a property which tanu oat t) hare to 
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16. INVALID SALES— conDniierf. 
existence at atl» or to be of no saleable value vflmt- 
ever, tbo Court may tben set aside the sale under 
S.S13. Dtoga Sundaki Devi r. Gotiat)A CncKDEA 
Adi)t . . . I. L. R., 10 Calc., 388 

SOS. — Decree against 

insahent—Offici Asstgnee—Purc/iaser a1 cxccti- 
iion-sale -Sctiif’g aside tale.—V^ here, in execution 
of a decree passed against a person wbo had pre- 
liously been adjudicated auinsoLcnt, portions of 
his property (then vested in the^Oflieial Assignee! 
are attached and sold, the purchaser is entitled to 
have the sale set aside under s. S13 of the Code 
of Civil Prccedurc, notwithstanding that the Official 
Assignee acquicsce-i in the sale, and is content to 
receive the sale-proceeds. DiNOnrsDnoo Pae o. 
SnosiiEE lIoBTTK Pae . L L. E,, 9 Calc., 217 

S. C. DEBoBUA'Dnoo Pae r. Snrsui Sloiro- Pae 
CH onmnnx . . . . 12 C. L. R,, 60 

• S. C. ll-Air SooKDtm Dee r. Snosni JIohpk Pai 
C noTTMinv . . . . 11 C. Ii. R, 389 

804. — —Drapertg catered 

tv mortgage— Saleallc interest . — In execution of 
a.\cnl-dccree, dated 22nd Jlay 1879, cerha'n imtnove- 
able property u’as sold in execution and purchased by 
the appellant on the 21st February ISSO, no mention 
having been made of any incnnibranccs. Ou the 
•9th May 1879 n decree was obtained upon a mort- 
gage executed by the original judgment-debtor, and 
in execution of that decree the property which had 
already been sold was attached, and on the llth 
Morel) again sold in execution of the second decree, 
it heing' alleged that the property was covered by 
the mortgaae which was prior in date to the former 
decree. The appellant thereupon applied that the 
sale of the 21st Jfarch should be set aside uu4er 
B. 313 of the CLil Procedure Cede, and h's pwr- 
chase-moncy directed to be returned to him. Seld 
that if, as a fact, the property sold was covered by 
the mortcage, there was, under the circumstances, no 
such saleable interest in the judgment-debtor at the 
time of the sale on the 2l6t February 1880 as would 
prevent the operation of s. 313 of the Civil Pro- 
cedure Code, inasmuch as under that sale the pur- 
chaser would be tillable to get the particular property 
purfhased by him, and that the sale most be set aside. 
RAnAEitcE MAE'WAKr c. Sadot Aei 

[8 C. L. E-, 468 

306. - — — — Sate under at- 

fachment during subsistence of prior attachment — 
Saleable interest. — In execution of a decree obtained 
ou the I5tb August 1876, the property of tbc judg- 
ment-debtor waa attiicbed on the 37tb August 1877. 
The sale of tbe attacbed property was p-stponed, 
pending a suit instituted under the direction of the 
Court by a claimant to the attached piopcrty. This 
suit having been dismissed on tbe 13th September 
1878, tbe ''dccrec-bolder on tbc tSfh September ap- 
plied for a sale of tbc properU, and tbc 16tb Decem- 
ber was fixed for tbe sale. McanuLiie, on the 13th 
December 1^77, a decree had been obtained by 
another parly against the judgment-debtor, and in 


BALE LW EXECtrTIOJN' OR DECREE 

— continued. 

16. INVALID SALES — continued. 
c-veention of this decree the same property was 
attached on the 13th September 1878, and under 
this attachment a sale tooh place on the ISth Novem- 
ber following. On the 16th December, as fixed, 
the property was again sold under the first attach- 
ment. The anction-purchasers at that sale, on the 
6th .Tanuary 1879, applied under s. S13 of the Ciril 
Procedure Code to set aside the sale, on the ground 
that the judgment-debtor had no saleable interest. 
Deld (reversing the decision of the lower Court) 
on tiie authority of the folloivini; cases : Gogaram 
v, Kartich Cliunder Sinah, B. L. B„ Sup. Pol., 
1023: fl.JT. B., 514; LailaJoogul Loll v. Bhuhha 
Choredhrg, 9 H’. B., 244; and Kortiek Chunder 
Singh V. Gogaram, 2 77'. i?„ Mis., 4$, which the 
Court felt bound to follow, while it doubted theu- 
correctness,— that the sale must be set aside. Chetka 
Paeda V. GoETTKcnoxE Dass . 6 C. L. B., 85 

306. Debtor haring 

no saleable interest in portion of property. S. 313 
of the Civil Procedure Code only applies to cases in 
which the judgment-debtor has no saleable interest 
in the property sold. It docs not apply to cases 
where tbe judgment-debtor has no saleable interest 
in a portion only of tbc property. In the stirTEB 
OF THE TETITION OE EaW COOUAB DEV. BAXT 
CoosTAB Dee r. SnrsnsE Bjjoosjjb.v Ghose 

[I. L. R., 9 Calc., 028 

307. Jvdgmeni-deitor 

— Bepreseniatire — Sale of immoreabte p^opertg — 
Setting aside sale.— In the event of tbo death of 
the judgment-debtor, notice must issue to his 
representative before tbc sale of immoveable pro- 
perty-can bo set aside under s. 313 of the Code of 
Civil Procedure, albeit that the section makes no 
express pro) ision for tbe appearance of tbe represent- 
ative. BAEA KADAE v. GUEAXt MOHtDtN 

[L L. R., 7 Bom., 424 

308. Cirif Procedure 

Code, ss. 213, 220 — Transfer of execution of decree 
to Collectoi — Jurisdiction of Cinil Courts to enter- 
tain application under s. 313 — Buies prescribed by 
Local Ooeernmrnf under s. 320 — Notification 
Ko. 671 of j 8S0, dated the 30th August, — -Meld 
that an application under s. 313 of the Ci)5I Pro- 
cedure Code by the pnrclmsei- at a e.ale in cxecn- 
tionof a decree which had been transferred for execu- 
tion to the Collector in accordance -svitb the rules 
prescribed by tbe Local Government u.as entertain- 
ablo by the Civil Courts, and the Collector had no 
jnrisdiction under the Code or under Notification 
No. 671 of JSSO to entertain it. Madhtt Prasad v. 
Sansa Kuar, I. L. B., 5 All , 314, referred to. 
Nathtj Mae r. LAomn Nabain 

(T. L. R, 9 All., 43 

See Keshabdeo c. Ba'DHE Pdasab 

[L L. R., 11 AU., 94 

309. — — Ciril Procedure 

Code, s, 313 Seltine aside sale in execution of decree 
— Incumbrance.— Ihc fact that property sold in 
execution of a decree is incumbered, even when the 
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pejs3T3 Lg^i property ia »old li&dii tntfmt 

thcmn il3of vheCml IroffdnrcCoJeroitmi 

plitM tbit ithcr tbc jadgmnit dtbtor lisdno intmst 
»t »]1 or thnt tbe «»• not <n» >*« 

If]] isd tbe f^et tb»t the pirperty »»» fftrii lilUe 
or nctljiig if wld do« not alTirt tli» garjlion 
emfl \ A.o.f Al‘ 8 C 1, J?. dC** *>» 
tingoislifd Preiaf Omet-rlft'tt » 

Fauiiyle I L S.SCole 6Cfi rofmrd to Nl'tt 
Lii r Ei«« Das L L. It. 0 AIL, 167 


810 - 


(i) SiLS eOTTBlST 10 LlV 
Sail M«rj 

cj Ihi protiiian of tit Trof/tr of Fro 
ftrlg Art (If efl'i''2j i S3 Salt iy nurtgoget 
11 enet'ioa of ileern — FropoRy taljcrt toft m rt 
gag« tikiisg b«m nI4 by tU> irertg»g« holdor ot 
ft decree ScSlnit the moitpft^ori, ft |rp*ritc tort 
sTftft broG..bt by tbe soRgAgun to let titd* tbe ule 
*s being in nstraveoU ii of v 99 of tbe Trsi tfer of 
Fropcrti rt. ifWd tb*t • tbou^b Ibe ule etteon 
tr»r} to tbe pram ori of i 99 < f (1 e Tnnifer of Piv- 
pfT*y Act tlftt I ct 00 be Og for tbe benefit lole of • 
pftTtiniUr lUii of cerioni aamel*. tb'oo eoneerned 
etilh ft riaU to redeem mort^ftgTd propi-rty eoeb ft 
u’a vftt not TO d. bot vrldable Makf t'ftTBCn r 
Fftitrfii]i L E. It, 83 U«<I> 347 


311.- 


- Salter 


proriiiott of Trattfer of Froftrtg An (II of 
JSSSJ.i S3 ilorlgogto/ontmilg-aaltofaHofM 
froftrlg at ««»ra«ee of n rIgagre—SfjU »f tom 
mot parg to tmil to rediem hn iiari—J{>gttt of 
mwimaiXtoi ’,,00 ofur mltoiiarnt ami ei/e-lo 
1S48 ftn scoQity Ud been eittled ca pluotJTe 
ftoeetfor tnd bii hciri in ronetderation cf bienitb 
driwftl from » enit f r ptrtition tlicn pesdiog 
In 18/8 pUinliiTft fatber and oil ere tben royoywg 
tbe ft nnity exeeoted ft bo-id for mooey dae by tbem. 
tDCTtgftgiog tbeir r<,bti nnder the leid ftiraoity 
Inetilmeiiti doe noder the b nd ^risg faU D ulo 
am-aia, a $nit irai brought tn 1‘83 In reepeet of 
them and • decree obtained which eonta.ned • 
Traniioa that the nght to tbe annnity ehouU be 
^le to be pToceedfd nsainet for the amount fi dor 
*« m V?* ^ 1 81 1“ '^'■S “ aPPlicfttK*. 

wM Bartc for the ia»ne ,f a pn clamatiai ef aale Md 

Ja ?v’“ 'I** l®»«>t ff tarmg 

rt deek^.L*?.* ft* dc tbe Bud Mle oe to h.T, 
•ftid arnmte »ff ‘ft In right nnder the 

«»•. on •• the deeitr 

the eaae mii^^ 'M'»trn'(wn, cot a decree for rale, 
«oi atlaebcS properly being told at 


HAT.T! IK EXECUTTOK OP DECREE 

16. INVALID SALE3-eeef<»»ei 
tbeiaiUnceof the roertgsgef io exceutt n ef • money 
^cree and n *ith.n the prohibition of ft Od of the 
TntnftftT of Property Act The etmdubjni under 
«bIcS ft ftftle of jnirlgajfd property H pcrtnuaDl# 
nodar that aectio I tre not »sti fied nolen there lift 
decree for eale j'and b the ftbeence of »ucn decree, 
the ftftle i( prohibitrdj that ftiaongh s ftalebcon- 
Irftrentton of the »eeti n U not ftbiolnUly tend for 
ftlL pnrpoMe. It U »t le*it void »c»in»t all pettOT* 
who were cot parti ■» to the mil in which the 
decree for money »•** obtained | that the right* 
of ft liindn debtor** loa may be coneblrd by • 
proper iDortgfti.e droree »nd »a1e thereunder, or, it 
tbm M DO a oetga~e by • decree for money and ftile 
of the ftttftehed property, hot they are rot »lf cted by 
ftftftlebrongl t about in defiftoernf i. 99, Ihxt themit 
wfto not l«TTfd by ft. Sit of the Cede of CieilPro- 
rednre and that plaiutiff «ai entitled to a decree for 
the ndimpUM of bu ihare llrrsniaui' Cnsrn 
0 EriarraftiHi Eli. B-, 23 Mad., 313 


fl) hVasT OF Jraupimoy 

fl ifl — . EfTecl on Ttihdtty of aa}»— 

Froptrfg of/aeXoJ .••reeftfto»e/deer<f» of llmmitj 
•»d DM/r>ef JmJgt~-Sj t of proper! i «e hr order 
of ifornttf—Ctnl rrortitn Codi, i8''A I 3SJ — 
Where certain iDsovcable property, which had hwn 
ftltacbed in execntion of t*e drcrci*. me made by * 
Montif and Ibe other by tbe DA’rirt Court to which 
•neb Uvnaif «a< mbordmtte wat told tiliJcr the 
order of theEopaif — J/e/d, follow ugli itt Fraiai 
r borvft Aft/, J L £ , i Allw, SaS, that tbe ml* 
wftft bad, by riwioa ct the Miioairi went of jttrudie* 
tnxi (o order iL Acnosi Naia v SiutcA hmiu 
CEE.il, 5 AIL. 615 

313 — Cirtf RroM 

dtrrCode li77,iSS5 Jtfarlneaf erpreperfy tie 
tteemttom ef derrtt of fro Comrlt~Peitpom*oieiil of 
tolo Ij Coort of higitr grmdt—SoU of properlf 
mtdrr order of Co»ff of lortr grade — DTn6 eernal 
drerteftof different Cintli are cut ftgninit ajudument* 
debtor, and hu immorrahle property haa been attached 
■n portnaoec of them the Couit of tbe h ighext grade 
where aorh ConrU are of djfereat grad/a ta tbs 
Court which firat ifftctnated ibr* attachment where 
I ftneh Courts are of tbe tame grade, U nnder %. 2'6 
of the Citd Pr/cedure Ode tbe Conrt which hai tbe 
power of deciding object oni to the ftttachtnnil of 
delrnnuiing duo i made to the croj rrty, of mdenog 
the eale thmof and ncniing the saloprocerd* and 
of pro«iJingforthtifdi*tribntioutmlerft.29S Reli 
th^feirc where the immoeeable property ofa jndg 
mentdebtor waa attached in race tion of eeeeral 
decrrcft crata JInnsil’i decree and the rert a Snbordi 
nato dndcC’ft decreet, and the SnVordmate lodge 
pertpened the »ilc tf each property, but the Mnnnf 
nfnacdto do to> and meh property was a Id iii execn 
tm ef the UootiF* decree, that tbr **)r was toiJ a* 
hanog been made in pnrtnance of tbe order ef 
o Coait which had do jurudiclum to direct Ih Is 



( 8207 ) 


DIGEST OP OASES. 


( 8298 ) 


SALE IN- EXECUTION- OF DECREE 

— eontimicd. 

36. INVALID SALES— co«/inKe<7. 

THE JUTTEI! OF THF FETITION OF BaOBI PnASAD, 

Badbi Pbasab r. Saban Lab 

[I. li. B., 4 All., 859 

314. Civil Frocedura 

Code flSSSJ, s. 2S3 — Attac’tment of (he sane pro- 
perlp Ip (iso Courlsof differenf prades . — Tho opera- 
tion of B. 2S5 of tli3 Codo of Civil Procedure is not 
affected by tbo fact that prior to tlie attachinent 
made by the Court of liigUer grade, proceedings 
subsequent to attacbment may have taken pi ice 
in tbo Court of loner grade in execution of the 
-decree of that Court 3adri Prasad v. Saran 
Pah !• 1 j- P-i 4 All., 339 ; Afhore Path v. Shama 
Snndari, I. L. It., SAIL, CIS s and Muilakarappan 
Chetli V. hlalhvramalinpn Che/fi, I. L. R ,7 Slad., 
47, referred to. IjABBisnEN r. Nabain Das 

[L Ii. R., 18 All., 348 

- 815. — - Civil Frocedvre 

Code f Art RIF of 18SSJ, ss. 283 and 293 — Decree, 
Transfer of — Raleahle dislrilution,~S. 295 of tlie 
Civil Procedure Code docs not require tbc transfer of 
a decree to tbo Court where the I'rocrss of realization 
takes place as a condition precedent to an application 
under s. 285. Hab Bhaoat Das JIabwabi r. 
Abamiiabasi Mabwabi . 2 C. W, N., 128 

816. — Civil PrCeedttre 

Code, 3877 (1882, s, 2S3J — Attachment and sale in 
execution of decrees of several Courts. — CoTteAxi 
immovcahlo property was attached iu csccation of a 
decree made by a Subordinate Judge and also in cxc- 
-cution of a decree made by a Alunsif. These decrees 
were held by the same person, and the judgment- 
debtor was the same person. Such property was sold 
in execution of both decrees. On tho applic.atioa of 
tho jndgmcnt-dchtor, who bronght into Court the 
amount due on the dccroe mi do by tho Subordinate 
Judge, and with tho consent of the dccrcc-lioldcr and 
"the auction-purchaser, tho Subordinate Judge made 
an illegal order setting aside sneb sale. Subsequently 
on the application of the decree-holder and the auction- 
purchaser, the Mnnsif made an order confirming such 
sale. Per Spaxeie, J . — Thatthc Subordinate Judge 
had not any jurisdiction under g. 285 of tho Civil 
Pioceduro Code to deal with such sale as regards the 
decree made by the Mnnsif, and tho Mnnsif was not 
precluded by that section from confirming such gale os 
regards the decree made by him, by reason that the 
Subordinate .1 udge, a _ Court of a higher grade, had 
made an order setting it aside. Per Oidfiebd, J. — 
That ha\ iug regard to the provisions of that gcction, 
it was doubtful whether the Alunsif was competent to 
confirm such sale ; but, ina<miueb as the Subordinate 
.Tndge only intended to set it aside as regards the 
decree made by him, and bis order was illegal, and the 
Munsif s erder hid done substantial justice, tlicic was 
no reason to iutci fere. Cuijnni Lab v. Debi PitASAn 

[I. L. E., 3 AU., 358 

817. ^ — Ciiil Frace lure 

Code, 1882, s. 283 — Jtnmovahle properly -Allarh- 
ment by superior Court — Sale by inferior Court — 
Title of purchaser.— 'Ihe provisions of s. 2S5 of the 


i SALE IN- EXECUTION- OF DECEEE 

— continued, 

10. INVALID SALES-coin:i(i„erf. 

Code of Cii il Procedure, I'-Sd, apply to imilioreable 
property. -Where a liouse, while under an attachment 
issued by a Subordinate Judge’s Conrt in execution 
of ft decree, «.as sihl in cxccation of another decree 
against tbc same jndgraeiit-debtor by tbo District 
Alunsif’s Conrt, and was then sold by tiio Subordinate 
Judge’s Court,— JTeW tint the sale by the District 
Muiisif’s Court was inialid by reason of tboproiisions 
of s. 285 of the Code of Civil t’rncedure, 1882. 
AlnTTUKA-'inTrAN CnErri e. MuTTUKAJiAHiNaA 
CiiETTi . . . L L. E., 7 ISIad., 47 

318. - Jurisdiction of 

Munsif — Bengal Civil Courts Act (yj 1S71J, s.lS 
— Attachment-Civil P-ocednre Code (Act X of 
1877 J, s. 253 — A, who bad obtained a decree in the 
Court of the Second Munsif of B, in September 1877 
attacbed certain property within the jurisdiction 
wbicb hid been assigned to the Mnnsif by the District 
Judge under g.l? of Act VI of 18?1. In the previous 
montii, C, who had obt vined a decree in the Court of 
the Additional Munsif of B (to whom jurisdiction bad 
similarly been assigned), had attached the same 
property. Tho sale in cvcciitioii of Xe decree took 
place first, and A became the purchasei-. A then 
objected in t^e Court of tho Additional Mnnsif that 
the propert.v could rot again be sold ;but his objection 
was ov erniled, and two days subsequently the property 
was again put up for sale in execution of C’s decree, 
and ho became the purchaser. A bronght various 
suits against tho tenants for arrears of rent in which 
C intervened. Held that the jurisdictions of the 
Munsifs were confined to the particular limits assigned 
to them, and that, as the property was situate within 
tho limits assigned to the Scennd Munsif, tlie Addi- 
tional Munsif had no jurisdiction to attach or sell it, 
and that the nttachmout by C was made improperly 
and without juiisdiction. Quiere — Whether s. 285 of 
the Civil Procedure Code applies to immoveable 
property. Obbox Ciitjes Coosdoo r. Golajt All 
alias Kocounx JlE.an 

[X. L. B., 7 Gale., 410 : 9 C. L. E., 381 

319. — Civil Procedure 

Code, 1882, ss. 295, 293— Jurisdiction— Sale by 
inferior Court pending an unknotrn ottachmentby a 
superior Court. — At an execution sale held by an 
inferior Court, at the instance of the decree-holder 
(tho Court itself, the dccrec-hnldor, and the auction- 
purchaser being unaware of any objection to the 
exorcise of a jurisdictiou wliich the Couit would 
ordinarily be competent to exercise), A purchased 
certain property, and this sale was conflrmed. It ap- 
peared subsequently that this same property had two 
J ears prev iously to the sale been attached by .i superior 
Court On a sale of this pr.iperty being advertised 
by the superior Court, A objected o i tho ground that 
he had alri-ady parch ised it ; this objection was over- 
ralcd, and sale was held by the superior Court, at 
whicb A again becvme the purchaser A then 
brought a suit against tho decree-hjider and the 
judgmlnt-debtor in tho ii.firiov Court to recover ns 
dumagts the sum paid by him at tho Sale. Tbo suit 
was dismissed. Held that, although the superior 
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SALE IN EXEODTION OP DECEEE 

16. IWALID 'ALliS— 

Coort had Vccn wroog iQ iDUituig oa lie tcwnd »»le 
mil in cot rnjuinDg the mmouat rectited ^ tbe 
lafrr or to rt to bo depoaitod in the taperiof Court 
end tbcn ratrsbU diitri.,nted WDongik tbt CKdiionoI 
the gvdgnent d btor«, yet the eile hy the infenor i 
Court wu n t^od and ridid mle , and A « init tm 
therefore ri5.htly dUmisicd. Oitog Cimr* Cooaioe 
T oolam Al I L. 7 Celt ilO ado;>ted. 
ErkiST NiTH SitiHi r BAiMD*o>*aAEf Bel 

[I Ik XL, 12 calc ,333 

320 Sale ■■derive 

dffertnt defrtt$ ttf dt^ereat Coirrft #/ d>/ere*f 
0«rfe»— Cit.l Prceemr* Code, 1S92 e SSo ~ The 
hrst tnettfngee of eerts a uniEOTenble property 
oiteised a decree f t the lale of the property caoMd 
the property to be etteched and then cea«d to pro* 
seente the execniun proceedinga The lecond mort 
gngee then ooUined a decree for the lale of the 
propertr ean&ed it to be attached and pnt op foreale 
and pnrehawd It huniell The fint mortgagee then 
ipph dfo thnjleef tbeproper'y and the property 
*a$ pat np for aaU and wu parchaaed by bun. 
Alter the oner for tlu ule eat made and before it 
tool place, thejadement-debtor died and tbe eiletooA 
place Titboat b4 legal repieteatatirre beiog made 
rartiei to tbe eientiM proceediaga Tbe Coarte 
trhicb exccated tboie dcoeet were of two different 
endta the Coart wbicbcxecntedtbeSntmortgacee'a 
dmee brisg of tbe lows grade In a mt by tbe 
fint toortgem egaintt tbe aecond mortgagee toe 
pocantion of the property —If rid that the auetetbe 
art morigigee wie oet inealid with reference to tbe 
pTOtuuna of a. S8o of tbe Cird Procedure Cede. 
becanK it had not been Ordered and held by tbe Conrt 
of Ihehigher grade inatmnch aa, when each i^e wm 
ordeiedby theConrt oftbel wsgrade tbe property 
wif not nnds attachment in eaecntion of the decree 
of the Coart cf the bi^hs grade that decree baVD- 
been rarented by the tele of the property and Ibcr^ 
fort the pronsiona of that aertwn were not appU 
eable Bade. Vntti » Sj,j, J,a\, 1 L * 
.dff, S39 duluigniehed. Per OlOTIitD J th«l 

^bngmthe proruxniot a. 2SooT2*'oof 

iv eODtcDtjon 

that tbe firrt m^gagee aft« Jlowmg the property 
to be aold waa dibimd from enforemg execntKm of 
iv •e?**’* aod waa o ly ent Ued to hok to 

tbe aatcU reahxed at tbe eale for the aatutarUa et 
hiadeeree CTOWziir Ajcuati'NiTB 

[L L. Ih. e AIL, 256 

_ 32 L- 


frfT/Js-'AiTifr&r/iS',; 

Coneta „f 

- „ 

WbeeaatuJ^hJ'^^ 


fiAT.Tl IN EXECUT ION OP DECREE 
— r«a/i«aei/ 

18 l^rALID SALES— eeaf.eaei 
by a Qnl Court but waa ffxit brought to mIs by the 
f^rtof Perenne, {t wae AelJ that tbe purchnaer at 
tbe eate held in execution of the d 'tree of the Conrt 
of Bertnne took a good title as agninil the pnrehaeer 
at tbe eale held m cxeci^tion of the drrree of the 
CiTiIConrt. OalerSieebr OteySreyi.i X .S., 
fS^f/,d98..dK'iixS>&ir AUJafar.I L S 21 
MU 405, and JfadAo PralaiA Sia^A r Earle 
ilamahtr.t L.E^5 AIL,406 nttmiiQ RiaBtr 
siB DATas r Bisri Lax. I. la. E., 22 AU^ 1S3 
322. Attaelme*f ef 

tnmotea\lt froferfj la eAecafie* of deertet o/lero 
Coer/a f game grads — Sat* hg oa* Coart praStng 
prtof aUaeimtal Ig o/Arr Coerl— Valtdilg of sat* 
— Tula of parciitrrr — Ciail Trottdari CoJt (Att 
XiroflS,82J, t SSj - Jon theSrd Xotemaer 1S9A 
obtained a decree in the Court of the Second Mnnaif 
of Bagirhat agaiort A and on tbe fth Angnit 1SS7 
loU xneb dtfTtt to the plaintiff who on the bth 
Aotnit IS'7 applied la that Court fercxeeetion and 
on tbe Sth ‘’eptrmbcT 1SS7 attarhtd thr ibare of A 
u a rcTtaio jnmna. The aharewaa anbaequenUy lold 
in cxmtion of the plaistiiTa decree m the 20th 
October 18s7 tod pnnhaaed by Ibe pUintiff htmtelf. 
I > baciog obtained asotber drtree againitA is the 
Courtoftbe ITiit En&iifof lUgir^t on tbo 6th Eay 
187$, eold hia drerta in the Booth of January or 
February 1887tethrdefeodast.who on the 10th Feb* 
nary 1837 eoDBCoctd esentioa prcceedinga in the 
FirttEnsaiPa Court agaifiet A, and on ibelCtfa July 
applied fee aitachacnt of A a abare in thr jamma. 
A filed an obiectwe wEch wu diaallowM and 
tbeehare waa attached at tbe defendant! laitance qd 
tbe£SthJolyl8S7 and ibc attachment waa confirmed 

ooappeal ootheSeth hornabcrlSS? The plaintiff. 
«a the atrength of hia pnrchaie of the SOth October 
1837 put in a claim in tbe month of April 1633 
m thedefendant'a caccritam proceedinga in the Conrt 
oftbeFinl Ennaif wluch waa, hoween diaalloweA 
He then filed a arut to act aude the order dieallowing 
hia claish and for a declaraboD that the right, 
and uterral of A p«ascd to bun nnehr tbe ^e of tbe 
SOth October 1397. ffcM that, though the property 
had been firat attached in the Court of tbe Firat 
Ennaif tfaatConrt waa not a Coart of ahigher grade 
tbaothat of the Second Uonaif within the meaning of 
a. SSoof (heCbdeof Cfiril Pneednje andthattbeaale 
to the plamtiff waa ralid, and that he waa entitled to 
thederrre he prayed for Bglaal Aa(A Skaha r 
P»A*»ifro Aeraia P«i. I J, 13 MU S39. 
UVontd , Ba4n Trasad y Saraa lat, I L. lU 4 
AIU S59iAgkon batA T SAena Seatfaey, / X. 
S^6MU€i5 diaiented from land Afirf/aiarappsa 
Cie«i T 2Imllaramal,mga CkelU. J L S, 7 Mad^ 
47. rrfsTed to. Dwasea hlra Dl»» c Baeko 
BmuuBosi . . L Ik E., 19 Calc.. 651 

9S3, — . - , Cieil Froeedart 

CadafiSSS^.ee 2S5aad 293~Coacmrrmt dnrftt— 
JheteaTaCicB of asttls aatoag ssreral itertt-ioldtri 

—Sale IB artealtoa ig taftnor Coart of proftrl g 

- leJwediyraper 
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SALE IN EXECUTION OP DEOBEE 

— contintied^ 

1C. INVALID SALES-ron/,Kttfrf. 
against 1} in tlio Court of the First Class Sul ordinate 
Jndge of Surat, On the 13th October 1691 <? also 
obtained a decree against A in the Court of the 
Second Class Subordinate .Tudgo at Surat and immc' 
diateli, rir., on the 10th October 1891, applied for 
execution. JB’s property ^vas conscquenllv attached 
on the iSth October 1891. On the 7th July 1892 an 
order for sale was made and the proclamation of sale 
■Was issued on the 19tli .Tuly 1892. The 17th August 
■was fixed as the date of tlie auction-sale. On the 
23rd J uly 1892, d applied to the First Class Subordi- 
nate Judge for execution of his dccxce of the 9th 
October 1891, and A's property (with respect to 
■which the prociauiation of sale had been already issued 
by the Second Class Subordinate Jndgcl was attached 
oa thcl-lth Augnst 1692. Three days later, howc» cr, 
rir., on the 17th Augrist 1892, the property was sold 
rnidcr the decree of the Second Class Subordinate 
Jadffa iitftt srp'pJAaf Accumf CliKe 

nate^Jndge to set aside the saloon the ground that it ' 
was^nralid under s. 285 of the Ci\U Procedure Code 
(Act XlV'of 1882), having been made while the attach- 
ment levied by the First Class SubordUintc Judge was 
pending, and on the Second Class Subordinate Judge's 
refusal to do so, A applied to the High Court under its 
extraordinary jurisdiction. Held that the sale was 
good. Kaeanoi SlonAEJi v. Haridas Nataibam 
j;i.I..E„ 18 Bom., 458 

324. ; Citdl Procedure 

Code (J8S2), t. 285 — Honey attached in exceulion 
in iteo Courts — “ Court of highest grade" — Hun- 
sii’s Court — Small Cause Courf.~ In the North- 
TVestem Provinces the Court of a Muusif must, for 
the purposes of s. t'S5 of the Code of Civil Procedure, 
he regarded as of a higher grade than a Court of 
Small Causes, So held by Edge, CJ., Tiebeij;, 
BtmKiTX, and AnatAlf, JJ. (Keos, J., dissen- 
tiente'). PerKEOx, J. — Therespectivefuuctioiisofa 
MunsiPs Court and of a Cmirt of Small Causes in the 
Korlh-Wfstem Provinces are such that the Courts do 
not admit of the comparison implied by the term 
" grade " being instituted between them for the pur- 
poses of B, 285 of the Code of Civil Procedure- 

' BAixtr Bam u.EAGmnJAn Diad 

(I. li. E., 16 AIL, 11 

325, — — — Ait achment 

and jiroclainalion of sale in execution of decree oj 
Small Cause Court — Suhseguent application for 
execution of decree of first class Sulordinaie Judge — 
Ciril Procedure Code ( 1882 J, s. 285— Sale hg in- 
ferior Court of properly tchile under attachment 
issued hy superior Court. — G obtained a decree 
against jf in the Small Cause Court of Surat, and in 
execution he attached a debt due to ill and a procla- 
mation of said was duly issued. Before the sale took 
)ilace, however, one AT applied to the First Class 
Subordinate Judge for excention of a decree which ho 
had obtained against M in that Judge’s Court, and 
ihe same debt was then attached. The proceedings, 
howcvcv under the Small Cause Court decree were 
'Continued, and the debt was sold in execution and was 


sale in EXECUTION OP DEOBBE 

-^continued, 

16. INVALID SALES' — continued. 

P^ifchnsed by tlic applicant. Held, following 
d^aranji Mrraryi v. Harldas Naralram, I. L. It., 
dS Pom., 458, (bat the sale by the Small Cause Court 
was not rendered invalid by thesubsequen’ proceeding 
in the First Class Subonlinate Judge’s Court. Ihe 
terra “ grade " in s. 285 of the Civil Procedure Code 
{•^ct XIV of 1882) has the same meaning as it had hi 
s. & of the Code (Act VIII of 1859) — that is, it 
depends upon “the pecuniary or other limitations” 
of the jurisdiction of the particular Court, aud there- 
fore, ns 6. 2S5 is applicjible to Small Cause Courts, 
the Small Cause Court is inferior in grade to the 
Court of the First Class Subordinate Judge. Tite- 
AHJlcrAi HABKJSASHAI r. IvAlrAEDAS KmjSHAl, 

[L L. E., 19 Bom., 127 

326. — Peerees of 

^'fferent Courts ayatns, sums Judgment-debtor — 
-P-ej>rs‘ ff/rfv hp Cc-r/rSs )i> Ac 

rassg amount by private sale — Civil Procedure Code 
CdSt}2j^ J, 305 — Conjlrmation of such sale by one 
Court — Subsegtieni application for confirmation 
to other Court. — P obtained a decree against Pin the 
Court of tlio second class Subordinate Judge at 
Saupdatti. He applied (darkhast of 1893) for execu- 
tion, but V on the 19th April 1893 obtained permis- 
sion, under s. 305 of the Civil Procedure Code (Act 
XIV of 1882), to r.iiso the amount of the decree by 
pri' nfc sale on or before the 6th June 18w3, the day 
fixed for the sale. She obtained a certificate of leave 
under s. 305. Another decree was obtained against 
Hill the Court of the lirst Class Subordinate Judge 
at liclgnuui by one A, and he attached in execution 
(dar-kbast 351 of 1892) the same lands whicli were 
already attached hy the Sanndatti Court. From the 
Bcl^um Court, however, P also obtained a certificate 
■under s. 805 of the Civil Procedure Code, on 22ud 
•April 1893, authorizing a private sale. Belying on 
these two certificates, P sold the lands under attach- 
ment to the applicant A for R2,000 by dei d dated 
25tli May 1893 On the 2Sih June 1893 A 
nppliod to the First Class Subordinate Judge in 
Bclgaum, under s. 305 of the Civil Procedure Code, 
for confirmation of the sale, and that the purcliase- 
money paid by him should be distributed as follows, 
V’v, B51S-14-2 in satisfaction of the decree rf the 
Bclgaum Court, B128-7-10 in satisfaction of the 
dcci'ce of the Sanndatti Court, and the balance, 
Bl.S52.10-0, to be paid to P. The Court of 
Bclgaum granted the application, and directed tliiit 
the above sum of fH28-7-10 should be paid into 
the Court of Sanndatti. On the I7ih July 18(3 
A tippiicd to the Court at Sanndatti to confirm the 
sale already confirmed by the Bclgaum Court, and 
he brought into Court the said sum of B128-7-10, 
On tlio 19tb June 1893, while the above pro- 
coodings were going on, a third decree-holder (the 
opponent) had applied to the Second Class ^^l•ordi- 
nath Judge at raimdatti for execution of liis decree. 
He objected to the confirmation of the saleappliid for 
by the applicant. The Subordinate Judge allowed 
the objection and refused confirmation of the 8.ale. 
Th(i applicant then applied to the High Court under 
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16. IMALID siLE:>— 

I txtnoiiiaar ursJjcxT D/IJ tliit (b* JaJ,:e 


<if tlf P 1 


cniTtfit jontiKrtim l« 

I 11 a^'d rt> Prr. •<•■41 n l»itbstin6iag; tbe «xw 
tloi »i A tfU h» t\i« *iaaJ»Ul Ctrart. Ike 

ajli^»>“ t- lleNiaudjttiCoortby Jw»»tk*Te{OTr 

o ad oaght to kiT« Wen rtJ'fteJ. Ina* 
TDKi a* til aaU had already been evifnaed b» 
am p. i Conrt (rii the Coart of Delgaum) and 
Bcri. a, further remaintd to W done la regard to «t. 
ASDAiira r BaiinioA'»J'l« 

tED-B^lSBom, 63ff 

327 — Jllat\nft »f 

loiae froptHj if ^ ff rf*f Cmrft—Sali Ij lotjk 
T>«« »/«« re.pft. t perel<Je» at tatK 
Peoeerf./e lodt fjti XIV t,/ fiSij. 
, sLi —A aa I A 0 tamed drereet a^iatt C A a 
decree vat e tamed in ike Cjnrt of thf OaboiduuU 
Jadi.e al betaf £ a deeree «ai e.<tatBtd to the 
Small Caste Co irt al ^arat. In rirrnUoa of tbeir 
rrrlKCtlre deereeaVlk J acd J9 o^taioetl ordera 
attaebunit or the aase da; of a certtis debt doe 
to C V tbe Maaieif>tlit; of ®oral 'o ic# of tbe 
atUe T rt vaj girea I; be esbordbiate iod.e 
to the ‘‘jull CasM Court oad<r a 3$S oftlie Giil 
Treedat* Codt <Art \IV iif 1^42 On tbe It^ 
'lOTtiDbiT lt'>3 tbe hsboedmate Jad„e itaaed an 
trder for tale of tbe attached debt tad on tW IStb 
Denisbcr the ®iaa]1 Caste Cosrt ursed a 
erdcr Both Cearti told tb* debt <n tbe Ctk laanar; 

tke haiU Caste Cosrt kIUo; frit u poat 
42 tune At tke tale b; the SsVrdinaU dad e 
tbe tlaiatiS tosgbt tke de*^t ard tbe defen^nt vat 
tke psrcbiter at tbe nle b; the Small Caste Cbart 
Tbe defendant after kit ptiftbaie tned Ibe Uaoi 
cipalit; for tke d tt maaisg the pUmSiPa part; 
dafradast. and be cVtained a deerte a auut tbe 
jlanieipilily Tbe y^ntilf aleo esed tbe Mom 
rnaking tbe de'eodmt apart; and W •!»> 
firmed b; tW Di»*rjct 


obtained a deem vhjck v M 


BADE m ESECtmOIT OP DECREE 

— eosfiae^d 

16.IMAMD SALEk^oa'.eved. 

{ aneTeiion of a Cojrt cvjdo* deI>cod ofoa lU kuo*- 
rdgeoffaete If an a’t-'ebmeut in a hi bertosit 
drpnecs a Court of lover pradeof jonedirtioafo »cll, 
tbe tale meet be 1 apprehen I, isialid, vbetbrr the 
Court of lover grade knovi of it or not If the wla 
la Letd to W in eucb catee onl; irngnter, tke 
iratrkaarr artll lake an laiUrfaaibla or dcfeaaihle 
title aeeotd og ti vbetbir be knowt or dvcs sot k >ov 
of the irregsUnty If be bn;i toad jUi and vt'W 
ost roliae, Ine title wonld be perfect, and be will ce^ 
be affceled by tke IrregsUn y of tke pmecediogs in 
Iheeale. £iTa llaHmr £an Ktt^tn, L t n 13 
I A, ]lt U be pnrckaaa «ilb cos ec, be nna 
tbe ruk of bli puickaae bring set ande. ABCrb 
Eahix » TBOXOaBAi TaisnosAS Das 

fi.l*.R.,22BonL,S3 

323 Ctrl! PfonJtrr 

Cede fjel Sir fj KS2J, tf 15, 2S5~SaU •« 
eeemrieo If igfm^ Ctarl cj froprrtf aIrtaJf 
•adeeea •ll.ir&Meki la otaperterCovrf— Varied >a> 

Uaaef Jfaei/— Pee/eree/iaf riylf tf /■rriexre 
•aeeeev'to* tali—Cioturrial deerref. Ajerf/ioa tf, 
— f cltamcd a derrre aoainrt J3 la tke Court of tie 
Uoosfof dtast, and 10 (Xeratam tbmef atUdial 
£*« prof^I trt tke ICtk Uareb 1S91 , tke property 
vataoUou the tOlb April IgGI and porriiaaedb; C, 
cbo estsiaed pvaraMm of it oe Ike $rd cf Aegnat 
Ign) and thee to'd tie inlrmt to the pUuitiff 
At tbe same time tbe defredeot £ kid a deene 
for eseta igaiait S aed ID bon in tbe Cosrt of 
lb* Ssk^iaatr JeSgr «! Eeogbyr. and la eaten* 
tWQ tbrrtof atcaebed tbe aame property on tbe 4tb 
lebnor; 1891, and told it «a the St.b Asgsjt 
D'O! tA,, about fear monlbe after tke ule of the 
property by tbe llsnul. TW plaintJf tsed for 
jn««!iiie~i os the groasd that, baTui^ pvttbated 
tbe property cf B Wfort the aecond nle by tke 
*■ ■ ' *' Jsdgr, ikt vae entitled to tke property 


-.-..M L.J .uc „u riri TW defeodast reotesdcil that tbe nle by the Jlnasf 

Cesrt Agalort tin ditree tke defniiiant appraled ' *** rr®prrty uodir attaekaait by a Gonrl of 

totWHightOTrt. ife/d that tke pUistiS bad the I a bcher gride wa» abnl tely toiJ, and tke Slscaif 


--le plaintiff kid the 
i.i.r The defeodas bad bought at tbe nle 
htldbt tke 'maTtasK Cosrt TW aale by that 
Cemrt after it Ladtretired Lmicecftke attacbmeDt 
rroeeed up »n IW Cosrt of the Sn‘oi'bnste Jod.e 
v-- ui direct evlraTretio'i of tkep-n »i na cf a 


bad no jsriaicf ion to aeU tke property under a 
of tbe Oiil rrocedare Code y/e/cf that tbe aale by 
tbe MoOnf vaa not v-i*bost jsnidielioa, and that it 
e-roTcyed to tke plainUff a valid title I > tke pio pe i t; 

Cak: la mmJy a 


:35 ol tke Cull Froeednr 


dmgt m the kutordinale Ind^e^i Cooit and tberv 
BO reawu to enppoie that the defea/aot bsmaelf 
The d-Teadant dU not 
W vaa a pnrebaaer 

e^er''»Jxai5,-c'hr.=The tale (v 
Can.* Court vat as aet den* in Ibe jrr- 
a ,»dtnittyd Junsdiclion. Bat vbrn 

e al hesgb 


^tyS.aturWd~rmoreto.rt,tban 

W dUtjs..tlet^'^« 

^a tS;.). llh/a^ bgbra* eradt 

ittaefca^tt 


. a *'6*“*‘ P*** 

^ i.ak» of UV cr in vcwaiira of 

Ccrirt oi « 


prepert; by d-ffereot Couta Btla’I StH 
T Ba/tadra AamtSa,, I UB^13 Ca!e,333. 
D^rit hatiBat t Batlm Bthvt Bttt I L- £„ 
J9 Cafe.. fSf , and BaM llortrj, v. Uart- 

dat Batalraa, I ~l, g Bi, v., djS, rcferrtd to. 
Eair > Axaa ■“rxoH r Ifcra Korar 

(LIeB.,25Calc, 43 

328 C,r,lFrtfiamft 

Caat(X5hS) I Z^SSltaclwutt tf tJttu fraptrif 
byd^eraiU Covrte— Sale ly io/k CovWe-e i/(eiV 






. , tVhere pr petty t... 

tbe enitolr of any Court ka» been aiuebiil in 

exeestim of deereei of Bioee Conrtatha 1 o>e a. 2 Sj 
tX tbe Cole of Cltil Procednre doea not take avay 
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— conitimcd 

le. tN'VALlD SALT.^—ccnttnuei. 

the jnrhclicUon of ttio inferior Court, and any p_ro- 
C(’cd!a.:s by sncli ioferim Coart in contTa\ ention 
of t’uat section nil! be vitiated oalj where there 
ha<; ho. n notice of the proccedines in the superior 
Cotrt, Kwiutan 0 . iTHrKCrri 

[I.I..E.,22M;aa.,295 ’ 

330. — — — Moriffaffc-deerce 

far tnle of yroperttes in differeni litsiricis and 
jOH'jri'icfto-K — Cirs/ PrOMatirt Code f'jfcfATPo/' 
1SS2J. jr. 19, 233 (oj, sch. If, forri I5S. — A decree 
o' tained in a suit, brought under the providons of 
s, 19 of the Code of Ci\il Piocednre, in the Court of 
the SubO’dimt^ Judge of Rajdiahye on a mortgage 
of certain psopertica situated in the districts and 
jari'dietions of Rajshahye and Xyadnmka, directed 
that the properties mentioned in tiio mortgnge 
should be sold, and the proceeds applied in pay- 
nisat of the incrlgaaT-debt,aDd the proper! hs were sold 
by the Court of Rajshahye. Held tlmt the .authority 
given by s. 19 of the Code included an .authority 
to mahe the order for the sale of the properties, 
and that the Baishahyo Court was Trithiu its inrisdic- 
tion in-directing and carrying out the sale. Qutvre — 
Whether, where a sale takes place under a money- 
decree of property partly svlthin the local limits 
of the Court whose decree is being exccutedl and 
partly withont that Court's jurisdiction, the sale 
of the property ssitheut the jur'isdictiou would be 
Vislid and binding in consequence of the prosisions 
of ES, 19 and 223 of the Code of Civil Procednre. 
Masetk t. Steel A Co. I, L. R., 14 Calc., 861 

83L — • Property out- 

Hide jexiidiction of Covrt execuitna decree — Code 
of Civil Procedure f Act SIT" of 1S92J, ss, IG, 233, 
C49. — A Court has no junsdiclion, in ciecution of 
a decree, to sell property over which it has no terri- 
torial juri’dictioa at the time it passed the order 
of sale. The decree-holder at a sale nnder n roort- 
gase-decrce purchased the mortgaged property with 
leaic of the Court. Reforo the order of sale was 
jns-ed, the mnrtgaeed property had been transferred 
by an order of Government to the jurisdiction of 
another Court Meld by the Pull Bench that tho 
sale must be set aside ns being without jurisdiction. 
Paniui So07ldar{ Cho^edhrani v. Kali Prosonno 
Chose, L. P., 12 T. A.. 315 ■ X. L. R., 12 Calc., 223, 
t followed. Pneat Chaitd Drr t. Mokhoda Dedi 

[I. L.R., 17 Calc., 699 

See Daichina CnuJts Ciuttopadiita r. Bieash 
C mrxDEB Rov . . I. L. E., 18 Calc., 526 

332.— -Bengal, If.-TT. 

P., and Assam Civil Courts Act (XII of 1S87J, 

r. lSfCl. S-— Civil Procedure Code (1SS2J, s, 23 — 
Transfer of civil case. — A suit on a mortgage-bond, 
praying for the dcerco for sale, was transferred under 

s. 20 of the Civil Procedure Code from the Court of 
tho Second Subordinate Jndee to that of the Third 

“ Subordinate Jndgo in the district for trial in that 
Court. The suit was decreed, and an order for 
sale was passed by the Third Subordinate Judge. 
After the sale, an application was made to set it 

VOL. T 


SALE ns- EXECUTIOir OE DECREE 

— continued. 

16. mVALlD SALES— eontini/eif. 
aside on the ground, inter aliS, that tho Court of 
the Third Subordinate Judge had no jurisdiction to 
sell the property, it being within the local juris- 
diction of the Second Subordinate Judge’s Court. 
The jurisdiction of the Third Subordinate Judge to 
try the suit was not questioned Held tliat s. 13, 
cl. 3, of the Bengal, K. -IV. P., and Assam Civil Courts 
Act (XII of 18S71 dealt with matters of this descrip- 
tion, and the Court which passed the decree and the 
order for sale had jurisdiction to hold the sale. Prem 
C/tand Day v. ilokhoda Dehi, J. L. R., 17 Calc., 
699, distinguished. Copi Jlohan Roy i. Doyhali 
Kutidun Sen, 1. L, 11., 19 Calc., 3, and Ttneomrie 
Deiya v. Shib Chandra Pal Chotcdhvry, I. Jj. R., 
21 Calc., 639, referred to. JAJEHKATn SuiAi v. 
Dip Ral-i Koer . . L L. R., 22 Calc., 871 

Trscotmi Debta e Sum Chasdba Pal Cnoav- 
dktrj: . . . r.L. R., 21CaIc.,6S9 

333. Decree set aside 

as made Kithout junsdiclion . — When, on a rc-hcar- 
ing, a Deputy Collector set aside his former judgment 
as passed without jnrisdictio’i, it was held that his 
liroceediiigs nnder tliat judgment were of them- 
selves mill and loid, and that it did not require any 
order in words to set aside the sale which they 
invohed. Oinrsoo Mookitjeee Dossia c. Puscha- 
KAJfBosE 12 ■W.R,, 72 

334. Decree after- 

trards set aside as having been passed icithout Juris- 
diction-Invalidity of sale. — Under a decree passed 
by a Court which had no jurisdietiou to try the suit, 
the right, title, and interest of tho judgment-debtor, 

A, in a certain property ivas sold, and purchased by 

B. The decree was, after the sale, set aside as 
hairing been passed without jurisdiction. In a suit by 
A against B for confirmation of possession, on the 
ground tliat B was about to take possession of the 
property under the purchase,— jETeW that the sale in 
execution was a nullity, as tho decree had been 
passed without jnrisdiction. Jan Ah v. Jan AH 
Choicdhry, 1 B. L. R., A. C., 36 . 10 W. S., 134, and 
Peareemonee Dossee v. Collector of Bcerblioom, 
S If. R., 300, distinguished. Jadit IsAth KtiJvDtr 
Chovcdby r. Bbaia Kath KiranTT 

[6 B. L. R., Ap., 80 

336. — — Sale by Sheriff 

ultra vires — Ttiyht o/piircioser.— Where the Sheriff 
sells nuder ufi. fa. property which could not legally 
be sold, — e.y., on equity of redemption, — Held the 
sale was null and void, and the purchaser took 
nothing by his purchase. When therefore the pur- 
chaser was also a mortgagee who was in right of his 
pnrehase put into possession, — Held that, notwith- 
standing his possession, the right of redemption still 
existed, and he must be taken to have been in posses- 
sion as mortgagee only. Hueeo Prbshad Ghosal 
V. Hitero ilosiB Debee . . 8 W. B., 210 

388. ^ Sale of ances- 

' iral land by order of the Court — Act X of 1877 

12 L 
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8AIJ3 IN EXECUTION OF DECREE 

cual ••iJ 

IfS. IWALID SALEs-fM ««.#■# 
fC 1 1 Profr-ltrt f'edfj n Sit ZiO—t%Ut frf 
tcT^fdlt ImoI Oiirr mM mndtr t 3S0—/mTtt 
d if of loir A ''u >0 d •air JaJr,r toadr aa orOrr 
for Ih ‘aU n » ratioa cf ft drrrr* ef «rt» a 
imaai » 1 } r p rty wh fa »«» ftticr»tr»l " « lb a 
thr ttwa ai of ihr n I flcstam by tb» Loral Oorrro 
mrat, "No G 1 dat^ tfae *0*h Aa^ft ISSO aalft 
wfa cfa J ru oa of iiefa <i«rce iboald bar* brta 
tra cfrmd to ihe Col cctor ftsd facfa property "a* 
(0 J ftrrordiagly I/«/Jlfaftt tic rJrrlor t*» rair of 
ftueb prcprrty havto brm made mtfaonl jon»>l t oa 
tfart^rwMT d aad ifaoaMle wt ftft Jr rcDSZO 

Ell r ‘‘sto OartAV D D D-, 4 AIL, 932 


937 F,n fa <•> 

jrr.< of AJrr T Joo td li on f I •annneb m 
iisrc t jr ritafal thtaa ( of thr I) I < enrt. or ai a I 
rmta iisrc IS o a wr-t of litr fa «> roalJ not ran 
brjood ih Hvfa loort » orvi. a] janfcl rt n • ail 
In ttfroltai f ft mr b> l» sjcfaul Inert of 
perpaly B th« mofnr 1 » U ;»»• a -O'*! t llr to tbr 
puebair notv b> a e, bat a tb I me fnrb 
»alf til famS wt n fottraaioo f tt» rTO*vr*r 
nsd r ft nrit o ifrr a • irtir-i reranfo o ly to i 
Iko. V an t •<! < fr On odor C\ooi r ’ 
Okoif M n C SS ertrd. Qtiis CHCFPtS I ift I 
r Bv)3 Jrts Eo<z 8 C L. R. 4 


at le 01 r ttea yif id loo T I r ofoorrkjnr 
C<rf;(<« f e/iafr In ISC- a 4 b i mat Clalo^ ebr 
Sqn ty ^ Je of rtir Sup-rtr* Co n for part m of tbe 
proprrtT of ft llindn fa&iW an 1 an ujnaot M vaa 

aread trtfaa in-a I * part* totb# amt, fr«m j .41. 

Inpr mtb tb» pfoptrtj In 18 J a .W<r »aa 
pajarJ for ti« adit jstnlion cf tl r inoptrty cod t 
tfa»af<rtiOB oflfae n fa Coort aaJ ibr nje-^tun 
aear-rt T waa rest «.d and no Julj • k IS<S, part 
of the rropeny a tewar a Cfa n 1 pat, «at aold by 
tb« martoT acd on fat by th fl, ntuTa prr. roraa^ 
U T- « . . -.1 V A iffl, 




J party t< 


.«S Ibr 


dart) 

Linar a CL c 1 put to tlir firat '^la. 
raoamrJ a pcan-stua f-oai tluc da r JJtlJ in a 
fnil bren ht on July G 1 lb “ to r ra « tfa pro. 
ptrtr that aa the Ui_h Coart h»d no imaJ-ttw., 
before tie Lrtten Pa rnt of I**, n as ta for tcinoae. 

'^,cr fa nae at Cbi-rlennt 


M aeTn^Do t e tb reky ‘'ai>a<»M Edotj*! 
D*!£ia 'Strattia* r Jiitrsa Bbxi Amui. 

[LlaB,, 6 LIftd,, B4 
r.. »« mftemarda rererard na ryaiew ao 

Sd M *’ * rroff fa> IV^ 

betaeJ^^a*" earmte aldeeree In a part tion amt 
^ABA bltltaS' 


ElaIt,71UA,6 


P'ofrrtj ,t,ji ,, 


Aatift* 

«• '-‘nlFroetdorrCodr JSSP.o 25T,— 


BALE IN EXECUTION OP DECREE 

lA INVALID PALFS-oaaf ooed 
AiBlttarworffprofnily allf^d to bay* bem aold 
o rttoiticn by s Conrt »k tfa fead DojnnaJictr™ wna 
tH>>UrTolby Art MU cf 1853 i 2o" KASiUtt 

'•uw* c OouAoHrft Bam 21 W IL,291 

340 . of pTw 

f,rti for r*rfOf ef r il oj CemrI/tto arroae- 
oottf mpfoJtil la ia doe 1 Ooreroetf/—[/ rt 
c ret— II a*l rfjtrttd 1 a* —An order fw aa e and 
ft ««t« ooAr aucli onirr ftt« mllri r era ftod. nnlT tea 
•aLco In fart tfaere wu do Jinad etain la tfaa (.tr-rt 
to mair the cr*er Bern Lot JJostra r Boms 
tandora Vsi o I L. S tl Cafe. 3'V ref rrrtl to. 
BtLiTAST Cifa McvAtncio IlrttO’ 

[LI4.IL,1C AIL. 324 


m) Dtrntca aaftkzi} nr LtwtTATrox 
34L — - Bait to recoTer ptircbuod 

proi>«tt]r Bylloftol A as ( to mvrrr po«ea> 
a on <•* ftod to ca-ft )uh the rptt to. fro^rty par 
cLaard artm on of a deerredKlariniftfttTtliecBl 
to be a U and roid at Itui; lorm} by a. 

tie I a of rtmiion. aUl cot ti« pAkAPm Ltfat 
eCrTTfAMys 6N-W,S4S 

bee Z»zu -iOlXr AUZCVMSPB** <TIPAS 

[23 -VF R,257 

342. Objection to validity of 

•alo— Caraf /Voee-'ar* ( of# a SSO—He m Frr^ 
eot #• »J eOtr Irelra leara— Af e* ft*ft-ee'U.idin 
eiecotwo ef • dreree and lefort tti toefireift m. the 
ndrnenl.^lrltrt’ ranao. obyert to the rtl d ty of lL« 
ole on the prtriod that th* ezrentoa cf tfao deerrr la 
(nreed hf the proaumni of «. 230 ef th« CAe of 
Cial Pxoeadore 18 y Ci*cathika PA^smiii 
r Si-ntAftAt AiniiA I.Z4.R,eAIa<L.237 

313. “ BubiUtlng decree * 

Meanlngof— Vofeeerl dea/e Eft t of— A I J/I 

nyiSS? at S44 3fS — Ceefi— The aroiU “in yutjur 
deeTre'’ia the proTue toft. 31 of the Cod* of (.Irtt 
Proeedarr refer to s decree arb fa 2* careTcraed wid 

lofnllfiiree aoJ oc* aerrle to ftdeeree the eieenjosi 
of vKoh >t not hftrred by loa tnU m. PTfarre a deeree 
bsJt lah cb ft iftl* taken pUee rtButas nnreemrd. 
and the aale Doder it baa bm r>r'*rse.) a ante eertl 
Cm e « H operate ft* aTtlid trasiferof the prt>peity 
aoU 0*11 .^.a<><.ia,. that the ftilebaa ftrtna )y tahen 
pdeeat ft tins* ftfain neeat cn of the decree u barred 
be 1 BiiJdtai. 8i»0DA Cnraa Carcizs-rrrr e 
IfftBOtRoItrrHftAs L E B., U Cale., 376 

344. Effect on validity of snlo 

— treenf*«ft of <fe<-r»# Lorrti of I m* cf tote— 
rmrcliol* o' i^enkildtr —Q A obuiaeda decree 
•gainai il Afurnarda X V who Lad o’- ta sed a 
decree fteaisit G A, ftttacLeil the decree vh>eh Le 
(O d) Lad e tained aen il and epen aile Is 
execntieo Leenrse faimMlf the pnnfaaaer of tfaa. 
decite. It afterirarda appeared that the d<4^ree held 
hj L y ftgftiDit O A wa* barred by limtatioa. Btld 
tfaat the exKsbai of X Va decree t^alBit C .f beias 
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SALE xer EXECUTION 

— tonthiotd. 

IG IXYADID SALE3-co«/.H«£rf. 

W b., lap.,.! «... at a, lly »1. 

w-ahd. L^B.; 68 : 13 w. E., 273 

345 . — Separate suitjor^oclara 


tion fbat decree sxied for 

at time to ho ollcgc^^^ 

possession of rsrh»n . wussccutnainah 

o„tUlodaB ii-usseo (cxecutor)^«Ob^ during the 

(will), nud j ,;3 brother, caused to he put 

ininonty of hmisolf ^ execution of which was 

up for sale wder a ^ become the pur- 

harred ^ that a suit would not lie 

chaser at ^ • . jt determined that the cxc- 

dcr^ 

cution . 3 cs.;EEnooi.An CiiowDimv 

Cboatobt r. XOHA E., 42 : 20 -W. E., 6 

„ -Q . Suit to recover property 

cnid Sale set aside, exeei’fion of decree Letng 

decree against ws oeoio, ^ppUcation was un- 

an order for 'tb iud^ment-debtor on the 

successfiiUy oppo^ by limitation, 

ground that cxccu judgnieut-dehtot were 

. Certain F«>P'^bi :n execution of this decree, the 
■ attached aii^d sold becoming the purchaser, 

judamient-cre^toi 1 confirmed, and a certmeate 

In duecourse the q.ibseaucutlv to this, the 

'°itCecurion came hof'ere the High 

ortlci J-nin u tliafc Court dccitlod tliat cxccu 

court on append, ftat^Cou 

tiou was barreu. A F regular suit against the 
ment-debtor then ^rooerties sold in execution, 

purchaser to recoiY t^ 4 P™f^'“t^°„ 3 ^ 1 e set aside 
EeWthathewas^tiaedtoto^e^ 
by regular suit. Jan A distinguished. 

i J5. X. TaO^^T SaTTAJ^I UlBEE 

:MmA Khjiam Bibee r. 10 Calc., 230 

- , Eiglit to deposit by 

wtr,,. iri execution-proceedings after 
mont-debtor m execution 

on nlTonh ” « ^^rds claim to have such deposit 

dehtor d to him, uotwithslandmg that 

refunded or rw nmitted to draw it out of Court 

the ‘lecro-Wd^has^^ttod^to 

for more than tlir y proceedings have been 

years have ®ioie decree and that the decree 

taben in pile "f 

for that reason is °yopcrty is depodted in 

men money or ®7“bore! the Court, upon con- 

X’Ol. T 


<;at.-f. in execution of DECBEE 

— continued. 

16 . IXVALID SALES— coHtiniierf. 

trust for the decree-holder, and is . at liberty to 
rialize it and pay the proceeds over to him to the , 

St” if U.' "““iT S“4 i 

liAnCT HossEI-v . ■ I. L. E,., 4 oaic., e 

S. C. SUED Guobau Sahv r. 203 

048 Order setting aside sale 

nft^conflrmation- 1 ertificate and confirmotton 
^rsale-£xecut,ont,arred at Ume ofsa e-Fosy . 
Uon oJ aucuon-purchaser-ciril Procedure Code 

rAct XoflS77,,s. 316- Act XU oj lb79-LimU- 

^ationAct (XV of li‘77J, scU. tt, art. iOo.— A person 
purchased certain property at a sale m execution o 
r dcc«e in November 1S7S; his purclmse was con- 
firn-cd and he obtained a certificate of sale on the 
Sd^V 1S79, from which date ho remained in po=- 
scsSiou ^Thc judsment-debtor applied to have the 
Xset aside for ^regularity, but his application was 
dismissed both at the hearing and on appeal. H 
had applied, before the sale took place, to stay the 
sale, oii\he grouud that the right to apply for 
tion was barred. This applicatioli was ‘dismissed, hut 
was allowed oa appeal. It did not appear tlmt th 
rucriou-purchascr was a party to the proceedings, or 
?barhc n“s cognizant of the application. T«o yca« 
from thraate of the sale, and one and a half years 
fr^m its confirmation, the judgment-debtor, on a 
mary application, obtained an order setting aside 
Thr^le^aiid putting the auction-purchaser out of 
uosscssiou. II eld that the order was cn-oneons, the 
rubwdiuate Judge having no power, after the sale 
had been confirmed, to set aside the sale by a sum- 
mar v order. The word. " subsisting decree/ in 
s 's\6 of Act X of 1877, as amended by Act \II of 
1870 mean a decree unreversed am. xn fuU force, 
and not merely one upon whieu execution cannot be 
issued Is IM MATTER OP THE PEIITIOK OP llAEO- 
heb HossEI^-.^Ko^ ^ g 53 


(n) Sale pesdisg Appeai. 

.549 — — Sale of property released 

from ' attaoliment pending 

decree declaring property bable — 61 Pro- 
Code, 1S77, ss. HbO, 2S3, and o4o.-S. 2S3 
of the Sde of CiiU Procedure. 1877, does not con- 
Se an exception to the procedure laid doau by 
Wlieu property has been released from 
:ttiamenrurLr'^? 2 S 0 and suhseguptly deehired 

“V ■"■sK'?,.''.? o%sys‘Sb':“.s 

the provisions of s. -S3. 1 a^^ ^ ^ gg 

o-f, Decree setting aside sale— 

40U. -.oTidine appeal to wbicb decree- 

bolder not made party— Confr.aatio» of first 
^alTin appeal-parc^asers of the same property 
in execution of decree, Priority heticeen-Loches of 
appelant in not oUaininy stay of execuUen.- 
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BALE IN EXECUTION OE DECREE 

— eemliK^ffl 

16 INVALID SALFS— 

A <0 ««-nS on of* CM!rtp»po-di‘rr»f w»»»rt 

and tlif anrton rnr<ba«<T atrsalwl lo tbt Hiifh 
Court tntl ont tnakine tb* drerfo-bnldor a l>aTty to 
ftp apr^*' d^rroo-loWtr applirA f««r a 
nle and it a ic-ond nir bald ponding lh« appoal 
purfbai-^ the prororty andoHawirJ pOsansoB. Ob 
• pppil to the Ili'h Ccnrt th« frit aal* aaa aphrU 
and an order t«*ied eonfinrin- thi* »aU In a aoit 
by Ih dfOTet-hoIdor rnrTtiaor at the arrond aalo — 
ITflii that the tfffrt of plam'tff ■ no' bcnj made a 

S nr to the appeal u praetirallr the latne ai if be 
d not Vcn a partr to t> e aott NeM aim that the 
plaiBtifl waa not a Tarty to the niliveinenl proceed 
iBpi and cobW not he«h1 to tare bid at tbe»iJe»i!)» 
the effect of tbrae|refeedir(.i htaein- oierlnt head 
Joa Jh a Jan Al> Citordtry IB I I^AC 56 
10 U J?- 154 referred to IftlJ that the defen 
dant toold bare appliel to the ITi^b Court for a atay 
of exeention and if the ezrcntion bad horn rtieed. the 
prfjent rili?at»B irtnld not hare tnKt OOBasn 
Pksbjuj r Fatri, Vvitr Knia 

fl E E, 23 CaJc, «57 


1 * SETTING ASIDE StLF 
to) Citvznu. Caita 


351 lUebt of jadgmeat<debtOT 

Mlde Bal« «a depoett of tb* emotintof 
dibt-C«nlJ»W.eeC«*<ies2j tSOiA{»}— 
Pnado/eiaoaef—Coete — A}iid?n^t-d«L'9r vboar 
landbadbna Kldinrseeatoo it enttUedtoharet^ 
aaleietanda xtoder the CienProcedve Code t.3iOA 
(ol, i{ be dejioi ti 6 per eent of tht pnrthaKe-fnoaiy, 
laetodiss that deducted by the Court for yaiondi^e, 
andfolfilt the reqoireinrntt of cl (i), eeeothco.b 
aemethinc more on acroont cf (be pnnndare waa 
Ttcorerable ftmn him ondrr the head of totto. 
Rrrsc Atzi« e Datutitii SieyauL 

n I*,R„20Mad„JS8 


352. Setting aside aele by 

deposit oftbe debt doe to the decree bolder 
at whose Inetaace the property ia aofd— 
CoaeafC\r,lFror,dntt(4ftXlrc/l6'=‘3J u 

ilOA—dppliMhen /or raiiaVe dutrAtinttu— 
When property baa teen eold u »mb/m rf a 
drcTW and there are other decree-belden arto rrmr 
totheiale haveappbed under a 2^5 Citarroeedorc 
Code fcT rateable d ftnbnt on tie perwo view 
properly baa been lotd ti eonpetent to hare the aale 
art adds ondir a aip\by depcaitnigoalr tbeamonot 
tf the decree, for the aatufaetion of wlieh tbo aale 
yma’annii and leoV place. Uau Srspau 

Dim T Seiibi Biu Diira 1 C W K.,l®5 

. Iin^v 1?” "? *® ■ depeait toade nnda 

a.aiOAt>jlhejna^n,j^fttor Srsiir Lap Pan 
a. Goru, Du. Saij 1 C ‘W’ lf.,e85 

LfL,i - cS ':/'srr».'T?sg; 


SALE IN EXECUTION OP DECREE 

17 SFTTI^G ASIDP SALE— eoa/.atei 
a» tJOJ ajI,««dSJ?— P/erfo/aaleeoffeiie^ref 
seirfa e./ler aai/ee a SlOel er SJi of l\i Coii —A 
ccrtais propertT ana aoldontbe 16th AnsBitt isj5 
in eaceotirn of ■ nicTt?«pc deene, dated the Otb 
Dreember IS- 2 and waa pnrehased by In the 
ine»B me an eishtniBna ibare of the mid property 
«M ioM in nrontion of a cweiey-decrec and •waa 
pnrehiued by P on the ffSnd Slay 1*31 On Ih" 
10th September 1SD5 the jndftnent-drttor applied 
to a<t a«id« the (oortpnge rale Tinder a. 311 of the 
Code of CieH Precfdare. aod on the 14th SeptemNer 
13^8 a aiinilar applieatioti irai made by if On the 
2fith March If*^ both thraeappl rationt rameoa fo* 
hearrai; oefore the Satedieate Jnfee wbopaier-dno 
order, and cn thaasne date It preaented a petitioa 
atVin; the Coert to art aa de the ante held Is eaecs- 
tooef Ibr mortsa^e-decree upon payuient hy him 
fthe mortgafremonei' erilh mterea* aod rcs'Asnd 
alao todcelare that he cr bt he enti'lid to redeem 
tbepropmy On tie *0ih March ISrotha Sobordi 
rate Jndft allowed the petition aod ordered the 
aale to be act aaide epcrt the tlortuXA (enuA JJtld 
that, inaamorh aa under a 312 e{ the Code of CleQ 
rraecdoH A waa entitled to tars an toder rondriBUig 
the tale e' the I6th Aenit 1895, enlHi the aale 
were aitaaidc oeder a 8 OA e* a 311 of tie Code of 
Cieii Pivedsre asd aa the atle wsaeof art srede 
oadcF either «{ thewae^iooa, thaCooH heiov had e« 
ynradirloetotrt asde the aale spon nymcnt by the 
applira-t ofthameirtta-^tBoner witi wterart asd 
eoeta J/slas TAetae r L«M ifalA CJoa* 
d»»v i i /•- SO CaU , 8. reffTTsd to. Ksbrnra 
Nitb litwas r Fiiynmni Au 

CLXi.R,SACalei>e 82 

354 Awotmt payBbla lacojr 

rsctly calcolafed by aa ofSoer ef tbs 
Court— Ceil I’ewfrf.e* Co* (Aft SlToflV^}, 
a J/OA—Ciril l’r«e*re Cede ^Readseel ,le» 
(T~ ISSdi,— The Jnd'Tnent-dehto* witbis thirty 

dayafriiolhe date ol aale deponted >a Coort,onder 
a 310A of the Code of Crfl Preeednrn, the aowant 
eaJenlated is the effiee cf the Man^ aa payable 
Under the lertmn The Mana t act a«!de the ole 
On appeal to the High Coart by the anctioa-mirehaeer 
wi the gTDond that the amount drpcaiUd by the 
Isigire&tHlehtor was oot la enmpliaoce with a 31 QA, 
and that before the aale could he art aat* It waa 
orrmary few the jadraent-debtor to pay, in addition 
' to what be dejroted aaanj filial loSyereent. of 

the parohaae-moneyc— fffU that when Iheaironat 
parable by the jadcTDest-dehtcr and r «, 310A cf 
the Code of Oril Proeedoxe haa been ealenlated by 
ao clEeer of the Conrt asd haa been dfpw'ed, aa 
wder setting aside the ««to emit be naide by the 
Comt aa a matter of n'-bt s the Munaif therefore waa 
jodifed la srttmff aside the sale X^>Il w 

Sadha TtnUd fiay*, I L. S, 4S Cale^ 255 
eeferred to. Jinsooi kBitro Cbowikst » 
B*w* SiBui Cbowi>s»t 1. 1. B., 515 Calc, 609 
See Aancein T.ittt Mnowagt r JiBnm CaaFuaa 
Mrrn* . EE. E.,Sl5 Cale.,2ie 
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SALE m EXECna?!©®- OF DECREE 

— continued. 

17. SETTIKG ASIDE SALE— continued. 

355. Cicii Procedure 

^ode flSSSJ, s. 3X0 A — Ciril Procedure Code 
Amendment Act fV of 189iJ — Power of a Court 
to set aside a sale if the deposit proiided for in 
s. 3iOA he not paid within thirty days, — Seld 
(by tlie Eull Bench). — Where the judgment- debtor 
has not within thirty days from the date of sale 
deposited in Court a sum cqnal to 5 per cent, of the 
pnich.ase-moncy .and the .amount specified in the 
proclam.ation of sale as that for the recovery of 
which the sale was oidered, less any amount which 
may, since the date of such pioclamation of sale, have 
been received by the decree-holder, but has deposited 
■in Court within the prescribed period a sum calculated 
by some officer of the Conrl ns the sum to be 
deposited in respect of such 5 per cent, and of the 
sum specified in such proclamation of sale, and there 
is nothing to show that there uas any mistake of the 
-Court by nhich the Judgment-debtor was induced to 
depofit an insufficient amount, the S'lle ought not to 
he set aside. Mabhool Ahmed Chotedhry v. Bade 
Sabhan Ckoiedhry, I. L. R., So Calc., 609, distin- 
piislied. CncKDi Ceaevk iMASDAi. r. Baxke 
Behaei* Lal Mandae . I. L. B., 26 Calc., 449 

[3 C. W. N., 283 

856. Application to set aside sale 

.of mortgaged property— Cicil Procedure Code 
(lS82),s. 3tOA — Execution of decrees — Prtnsfer 
of Property Act (IP of 1SS2), s. Sc. — S 310A of 
the Code of Civil Procedure applies where UAsle of 
immoveable property has taken place under a 
mortgaga-decree, so as to enable the owner of such 
property who duly complies with its provisions to 
have such sale set aside. Where the owner of im- 
moveable property applies under that section to have 
a sale of property set aside, he is under a liability to 
deposit a sum equal to 5 per cent, on the purchase- 
money, Lor pajmont to the purchaser, even where the 
land has been purchased by the decree-holder. 
ImTOiAn Rao r, Dabtaghiei Mixah 

[I. L. E,, 22 Mad., 286 

357. Actual receipt of sale- 

’prooeeds Ly deoree-liolder necessary to set 
aside a sale — Cieil Procedure Code (1SS2J, 
s. StOA, as amended by Act V of 189X. — i'he words 
in cl. (i) of B. 310A of the Code of Civil Procedure 
as amended by Act V of 1S94 — “ less any amount 
which may, since the date of such proclamation of 
sale, have been received by the decree-holder ” — con- 
template an actual receipt of the amount by the 
decree-holder. A mere payment of the sale-pro- 
ceeds into Court does not s.itisfy the requirements 
of the section. A proclamation of sale ordered that 
for the recovery of RS43-9-9 certain immoveable 
property belonging to the Judgment-debtor should 
be sold in two lots, A and B. Lot A was sold for 
11420, and on the next day lot B was sold for H684. 
The judgment-debtor afterwards paid into Court 
E462-1S.O, and applied to have the s.ale of lot B set 
aside, alleging that he had purchased lot A through 
a third party, and that the sale-proceeds had been 
paid into Court. Held that the mere payment of 


SALE IN' EXECUTION OP DECEEE 

— continued. 

17. SEfXIXG ASIDE SALE—coKi/wf/eff. 
the sale-proceeds into Court u'as not a sufficient 
compliance n ith the requirements of s. 3i0A of the 
Code of Civil Procedure, and as it had not been shoiva 
that the sale-proceeds had been received hy the 
decree-holder, the sale could not be set aside. 'fEnr- 
BAK Xaeavax i . RAltOHA^^)nA Kabsikgeac 

[I. L. E , 23 Bom., 723 

358. Property sold in. lots — Citil 

Procedure Code (Act XI P of 1SS2J, s. SlOA 
— Deposit — Deposit su^cient to cause sale of one 
lot. — When at a sale in execution of a decree the pro- 
perties attached were sold separately in nine lots, and 
the, Judgment-debtor prayed to haa c the s.ale of one of 
the properties set aside under s. 31uA, Cia il Pxoccdni e 
Code, by tendering the balance (together with the 
percentage required under the law) due under the 
decree, after deducting the amounts bid by thedeciee- 
holder for some of the properties and the amounts 
deposited by the other purchasers, — Held that s. SlOA 
did not .apply to this case, and that there u as no 
deposit within the terms of that section. KElfA 
Xatu Pab r. Rah Lakshjii Dasva 

pL C. W. M,, 703 

359. Application to set aside a 

sale on the ground of fraud and material ir- 
regularity in conducting sale-proceedings— 
Code of Ciril Procedure (Act XI P of X8S2J, ss. 2i4, 
311, 312, 5SS~Zur-i-peshyi lease— Thtca riyht 
and zur-i-peshgi money, AltaaJiment of — Benyal 
Penance Act (PHI of IbSoJ, ss. 162, 163 — Sale 
of the defauliiny tenure — Sale of the znr-t-peshyt 
claim whether valid.— A ad\.aneed some money to B 
upon a Aur-i-peshgi of certain property and sub-let the 
s.\me property to B, on a cert lin rent reserved; subse- 
quently A brought a suit for the i cut so reserved, and 
a decree upon a compromise entered into between the 
parties was awarded in favour of A for realization of 
a sum of money ; A applied for execution and attached 
and proclaimed for sale not only the thica right held 
by B under him (A), but also the zui-i-peshgi cLiim 
which B had against him, and the property was sold 
and purchased by A, the decree-holder himself ; an 
application for settinc aside the sale was made fay 
the judgment-debtor B to the Conit which sold the 
property, upon the ground that the sale proceedings 
were vitiated hy fraud on the part of the decree- 
holder in the conduct of the sale. The Subordinate 
Judge found that there w. is fraud, and set aside the 
sale as bad in law. On appeal this order avas con- 
firmed by the District Judge, who, howeicr, expressed 
no opinion on the question of fraud. On second 
appeal it was contended that the sale could not be 
set aside under s. 312 unless it was found that there 
was fraud- Held that, if the application of the 
judgment-debtor he regarded as one under s. 311 of 
the Code of Civil Procedure, it would he necessary to 
come to some conchision or other upon the question 
of fraud, and unless it is found that the fraud came to 
the knowledge of the judgment-debtor within thirty 
days before the date of his application, the sale could 
not ho setnsrdeunder s. 312 of the Code. That having 
regard to the prolusions of ss. 162 and 163 of the 
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SAIiE IN EXECOTION OF DECREE 

~-eo»l •»«({ 

1" SETTING A«1DF «AIiE— eaifiiiwi/ 

Bfnpd TtBSDcy Aft noth ng bnt tkf tmnrf m 
dffault foald hflTf befn told, and tbat tbr nla of tbc 
d» m wh fb the judfrofoWellor had api nrt Ibe 
dccTW-bolicr ra« altosetbet bad. LrcnurPlT r 
UiNCiL Eoeb D C W N f 333 

360 OrcTind for eettiag s«Ide 

sale-c.e I Procfd, e Codt lSo9 ii 2a« 25" 

Sv t tf* eanfft crdfr Hll ng os dt sots AH XslU 
o/i‘56 J « /J — AModuI hiTingfinrfllfdananrt no 
aaU of landed pToprrty on tbe lole obgffl t>a of th* 
jn Igment debtor that tbe prepertr ml »»d a W 
pnce.andthe J&dpebariBg^~Ri lacd tbe anrtMn pQr> 
ebaser’a appeal from the aa d order on thf ptoand that 
the Mmed had so authority to eanrel the tat enader the 
tmoi of ■ S5" of Aei h III of ISoS vrtl>oa» rme 
Irrepnlanty In eondoct ng or pnhl sh ng the tale hting 
prared and (hat the aa d order XDOit ibrrrforo ho 
tab n to hare been patwd nn Irr a. 11 Art XXIII of 
1 S 61 which adm ti of no appeal by the a rtwa 
pnrel awr who wat so party to the ezecatno 

E oceediD;^ —Jlsid that aneb order pasted by the 
aneif was net a pneftdmg noihT a II of Act 
XXIII of hut an order patted B/tra rtoea 
oaderi " of Act Till of 1^59 aod that aaot 
woaldlie for ita eaneelaeot— the dnti ty of aoCTiter 
onder la iJi and So" of Act ^ III of l‘S3 depend 
iQo a itt eompl anre w th tbeterma of tboae aeet ona. 
«cxui C DiiTii £. L. B., 1 AIU 374 

361. ■' ■ Cif i Pfoerdoft 

Cods ISS** SI $tt S13 SIS 64i AH XII of 
I8~'> teH rr ftfn 140 - UH It sit 01 ds aafe — 
Doder ctXttoflS 9 faro l<9ef irh IT of tbe 
Cede of C rC Praeedan erarided that ntty dtyi 
ihonU eltpte between a itle in eierst on of a decree 
and t« OTfinnal on A tale btnne been conEnoed 
before the eapiry of raty day* — IfeM Ibtt the atU 
Wat not rendered loopent re and that ita effert waa 
not portpined by reiiOD of the pron on In form 
ho 1*9 Hxn r Atbjsaxav MctiA « Arata 
*»«*» El-.E.,7Mad.,B12 


862. - 


- Ordtr 


salt ajUr i.T3ir ttU oj \t _ 

entwQ of a d rree waa aet aude by a n^offit 
dc«rreof9thifarrhlS6l but wai a fterwaida allowed 
to ftand by aa ordcref "th Ifay 1862 At no n t 
wai hnra|ht to tet aa de the latter order Is wta held 
to be a final judicial proceedinp and the aale declared 
tobegendand talid. Mmoo Lau r Csoonc 

Smm TW H.,U 8 

- Oiyert me f„ 
w oHf 


8ATeE IN EXECUTION OP DECREE 

17 SETTING A«IDE SALE— eoaliaaef 
the bonae —Hetd that tbe order of the Jndge mutt 
t>« act aa de u lllrg^L aod the onnnal order confirm 
Ingtheeale allowed to itand. Kosrti r Na&ataV 
DunirrA 3 Bom , A. C., 110 


by the jndgmentdebtoe to 

.>~rm to act aude the talc hr 

auction eil a bmiae In eiecntion of a decree on llw 
BWmnda of matenal irregnlantiet in pniliahoz 
aa^e from wh eh the applicant 


tw^rabalantul tojnry the objectiona were in. 
On petitam'to 'the 


864 




t)ir of lirto{\eSeeoii‘I sffoeincnf and solo 
Iffori sennit g tn—Attaeimnf mthaut sale 
Xatsd to of — The pla stiff ai manarcr of the eaUte 
of her bnaUtnd, a lanat c obta ned a decree and 
attached andbccaice the pnrthaacr of the landa of the 
dcfeeidaot la czrcntion el the decree The dud^e re* 
<)aucd her to g Tc fccniity for the procceda of the 
ante before he woold allow actnal pceiruiaa ta he 
pirco to her The laJe aru confirmed hnt aerrral 
montha tlap^ before ahe found accarlty and mean 
wh3e the aame Ian la were attaebrd and pnrebaaedby 
other crcditora ondcT aooChrrdvfec agirartthe (aid 
debtor and pcairxioo waa giren io thna. Slid 
(recenicg th‘ lUnroo of the Ci-li Court) the t tie 
of tbe pb eti9 mnat pitrail The eecnnty waa 
ordered for the praterlion rf the Innate agaisat 
o aappropnatvxi by h a maaager {twaaBotapreeeed 
mg aAceting the jRdgmrsMebtor The leroad 
ail* eo'bt not to hare been ordered er e«D6nne><. 
Lodrr Ih* Code of Cril rroeedore prnpert* isay ho 
attached w thoet rirw to Ismed ale wale SAIOBA 
PaooACB hicuics r IrrrBBtirrr ‘no Dooan 
JIO a Ze. &, S14 
17 XT a, 283 14 2^re • I A..629 


865 • 


— — Aeeeadeafete 


/era eea/motioa— ^epoeote n (— ^jfeet a/ aala 
ts/eft eeojtrasot an —Tbe pla ntifl and the drfen* 
A.nfa C ood D were the eo-nwsera of a pcrtioa of a 
ah fan tainhh in tbe 10 annas ahare of a tamindan 
beloagingtolhedefea^nt A. A faarmo anecee^ in 
eabaneing the rent of the tennre, obtained a decree 
for armii rf rent at the enhanced rate wh ch be 
proceeded to necote la 1*80 la 1881 ahe obtained 
another d'crc* for armrt of rent of a tnbiejnenl 
p e im d m eaecntlos of which the tenure waa pnt tip 
to anction and sold for Ill^OOQ on SOtb doJy ISfl 
A herself hnne the pnnhaacr Before tb a sale was 
tonSnned the tennre was, on SOlb Srptemher 18S1, 
agm a pot op for aate in exeentun of tbe first deercc 
and was parehaaed by A for BIO The plaiatdf and 
C and H applied to hare both aalct aet aside OQ the 
grooad of urecolanty The app! catnni aa regarded 
tbe aaleof SOth ^epttmbcrlhsi was rejected on 30th 
December 183L and this order wis confirmed by the 
n ch Court on 14tb Aogost 1SS3 and (on rericw) 
Zlat Uareh 13S3 Ifeaswh'la tbe sale of the SO'h 
Joly 1631 was act aside tbe order of tha ‘^abordi 
nate JadgrenlOth Jnnel*8S. In a an t acamst A 
B (the agent of A) C and jP broogbt oo the 20th 
Ifarth last In wh eh the plaint S prayed that the 
aale of 10 h September 1*81 “be declared loeffectnal 
and be art at^e and that the plaintiff do recoeer 
imaaesaton of the property " — Jlsld that the anft 
bemg not one to let aside the sale on the ground of 
fiand or anything connected with the aale itarlf bat 
m accoont of tha aettmg aside of the first sale, which. 
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SALE nsr EXECtTTIOISr OP DECEEE 

— continued. 

17. SETXISTG ASIDE continued. 

took place Ion" after tlic second sale had been con*, 
finned, and when no execution-proceedings were pend- 
ing in which it was possible for the plaintiff to raise 
the question, the suit would lie, c-aroda Chum 
Chuchr) hi'itp V. jtlahomed lettf JUeah, I. L. Jt., 11 
Calc., 3~6, distinguished. Seld also that tho first 
sale, not ha-eing been set aside at the time of the sale. 
Whs at that time, although it had not been confirmed, 
a good and effectual sale to pass the property as 
against the plaintiff and C and D, so that there was 
nothing left to pass under the second sale. In the 
inters al between the sale and the confirmation of sale 
there is not merely a contract for sale, but an inchoate 
transfer of title which only requires confirmation to 
protect it; a sale actually takes place nhich, if not 
made absolute, must be set aside. Sharoda Prosad 
Mu'lick V. Luchmeepnt Sin^h Doognr, 14 ilfoore’s 
I. A., 520: 10 B. L. J?.. 214, cited. Peakgour 
hlAzooiOJAR 1. HixiaxtaKgjiaei Uehwa 

[I. L.B., 12 Calc,, 697 

S66. — Civil Proce- 

dure Code, ss. 311, 312 — Oljection to sale — Legal 
disaliltfg — Limitation Act CPiV oflS77J,s.7 — 
Order confirming sale before time for filing objec- 
tions has expired — Appeal from order . — AJthongh 
s, 812 of the Civil Procedure Code contemplates that 
objections to a sale under s. 311 shall ho filed before 
an order for confirmation is passed, if tho precipitate 
action of the Court has led to tho confirmation of a 
gale before the time allowed for filing objections to 
the sale has expired, whether or not that Court could 
entcitain such objections after confirming the sale, 
the High Court on nppcalis hound to interfere and to 
see that objections which by law the appellant is 
empowered to make are heaid and determined before 
a saleof his property is confirmed or becomes absolute. 
An application under s. till of the Civil Procedure 
Code, on behalf of a judgment-debtor, who was a 
minor, was rejected on the ground that the applicant 
did not legally represent the minor, and the Court 
thereupon confirmed the sale. A second application to 
tho same effect was then filed on behalf of the minor 
by his guardian, nud was rejected on the ground that 
the Court had already confirmed the Kile, and was 
precluded from entertaining objections after such 
conhrmatinn, prior to which no proper application of 
objection had been filed. Prom this order the judg- 
ment-debtor appealed. Seld_ that tho appeal must 
bo considered to be one from an order under the first 
parauraph of s. 812 of the Civil Procedure Code, 
confirming the sale after disallowing the appellant’s 
objection, and that it would therefore lie. Seld 
, that, assuming the first application on the mhior''B be- 
half to have been rightly rejected, the sec.md was 
made by a duly authorized guardian, and with regard 
to 8. 7 of the Limitation Act (XV of 1677) was not 
barred by limitation ; the judgment-debtor had there- 
fore a right to make it, and the Court should bare 
entertained and dealt with it before proceeding to , 
confirm the sale or grant a sale certificate. Tlie order 
disallowing the application and tho order confirming 
tho sale were set aside, and tho case remanded for dis- 
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17. SETTING ASIDE SALE— confirmed, 
posal of the appellant’s objections. FhooJlas Roon- 
wur V. Jogeshur Sahog, I L. R., 1 Calc., 225, 
referred to. Baidbo Sikgh r. K ishak Laii 

‘[I.L. B., 9 AH., 411 

(i) lEEEGtniAEITr. 

367. Objections to sale for irre- 

gularity — Duig of Court— Procedure. — TVhere a 
judgment-debtor objects to the s.alc of attached pro- 
perty, it is the duty of the Court executing the decree 
to toy the validity of the objections. Gtoesh 
LaUi Tewabee u. Bikdoo Basbejee 

[24 W, E.. 85 

868. Application to set aside 

sale — Civil Procedure Code, 1859, s. 256 — Proce- 
dure. — ^Tbe issue wbich arises when a petition is 
preferred under Act Vni of 1869, s. 253, is a 
judicial proceeding and ought to be carried ont with 
regnlarity, the Court fixing a day for the hearin" of 
the matter of tho petition and giving reasonable 
notice to all parties, — f .e., snch as wonld afford to each 
party fair and reasonable opportunity of bringing the 
necessary evidence on or before that day. IN’ the 
JIAITEB or THE PETITION OP BeOJO JIOntlN THA- 
KOOB. BbOJO ilOBBN ThAEOOS t. AsiEENOonPEEN 

[20'W.E., 424 

869. Discretion of 

Judge— Presentation of application. — A Judge has 
discretion to receive an application to sot aside a sale 
in execution of a decree when made to him after the 
lapse of thirty days, but before the confirmation of ' 
the sale. Pobesok r. DtJNN . 18 "W. E., 11 

Ik the matter op Umiexo Laee Bose 

[18 "W. E., 11 note 
Contra, Baj Coomae SinGH alias Nanhoo Laeb 
V. Lalmee Sahoo . . .18 W. 383 

where the Court, however, held that the applicant 
was bound to show some valid excuse for not making 
the application in proper time. 

As to what the term “applicant” included, there 
were under Act Till of 1839 diverse rulings, some 
holding that it was not confined to the parties to the 
suit, but included any person who had sustained sub- 
stantial injury by reason of any material irregularity 
in publishing or conducting the sale. Kbishnabat 
Venkatesh c. VABinjET Anakt . 11 Bom., 15 

and others that judgment-debtors and not third 
parties were meant. Lbohmeepot Singh Dooghe 
v. Mooktakashee Dbbxa . . 9 W. B., 388 

S, C. upheld on review. Mooktareshee Debia c. 
LrCHMEEBTJT SlNGH DOOGFE . 10 W. E., 137 
•Toge Eabain Singh r. Bhogbako 

[2 W. E, ms., 13 

PCTBSHOTTAM VlTHAIi r. Pheshotta’m Iswae 

[L L, B., 8 Bom., 532 
LircHMEEPtrx Singh t. Abotto Citobn 3Ioe- 
Kck 24 W. E,, 462 
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HlSiPBO'!! SHiMrXTO r OOlCCK CKCltSZR 

SiuxrxTo 25 W n,78 

Mika KoEB r LrcHSicv BHrcoct 

[IC li.2L.260 

ilAr Kcas r Tara ‘■ikoh 

[LEE.,? AIL, 683 

370 - 


- By wbom application may 
be made — oijtftuin lo tali iy third pertim — 
Cinl Proctduri Cedt, ISS2, t 311 —Stld tb»t 
petJODj other than the deerre-iolden or the pmont 
whose property w«i sold la exeeatan of decree were 
BOt competeat to apply to the Coqrt under i 3II of 
the CiTsl Frjcednre Code to set aaide the tale Mstr 
KvA* t Taea SKOII L li. E., 7 AH, 683 

3^ — — Cod* of Ctnl 

Froeed.re fAel X of 1S77J * 311 -The words 
“any penon whose miinOTeshle properly I.ai bren 
wld in t 311 of the Code of tied Pioceslore 
do Eol inclnde a person who has pnrehased the same 
property at a prior eaecut on sale aoch prior aaU not 
hcea ronfinoed, the hatieb or tn* 
rpmo't or Bmaisni CarEz DncrtACOABJii 
CBOwcrax BsACABrn Cscbs Ercttacbabjee 
C aoWUHBT r BJIHEsHVCaB «E3 

[L Is R, 8 Calc, 987 
* C Bbaoabati (.tuEAir BnrmcBAMts e 
Kilt Enus CsrriAR 10 C Is E., 441 


372 


yr^rfy hai Iton 4oli“ loltrproUiioo of—Tbe ' 
worda any person whose iBitooreahle rropertr has 
hcen sold, in a. 811 are enaeientlj wide to isclaik 

tortheanctwoporehasrr.bntwbo 

'h* praporty sold in eieratioo u hia 
ABnn. Rrq Mozoowiii r MoHisi Monn Saana 
fK li. R , 14 Calc, 340 
til rnredurr 


I SALE IN EXECUTION OF DECREE 

17. SETTILQ ASIDE SALE-eoafiasod 
I urtynUritj nnst be one who has snitalned inhstaa- 
tial iji 3 ory antfa^ tfaerefrom, as laid down in Jooe 
Aarai» Aiayt r Shoybano. 2 W R, J/.e, J3 
aDdrxpIainedbyErwilaoriir rViUafesl r Veiitdte 
Amnt, 11 Rea , If C„ 15. appjtjvrd, AJStrrr- 
wisaa BEoru r Ashbcti Au 

p. E K, 16 Calc., 488 

I 378 — Ferten etaiamy 

I ty <i//a paronoanf te, or •a^eyradeiif/* ef.jodj. 

anMtitor — Cieif Froeediir* Cede e SIL—Ueld 
I byMaauooii ,7, tbit a person rlalmtng by title pa> 
1 tminonntlo,orindepeBdetitof, the jndgment^etto* is 
withm the nraiuns; of s 311 of thoCixIe ^r««taa 
, «>no Bejoa v AthrmffAU 1 L E . 15 Cate . dSS. 
duscuted from. Atdul Buj I/’oroonifor i J/eli» 
Mohma / i !•» Cole, S40, fcEowed 

, SD«oPBAiAj>r Riba Lit LD R,12A1L,440 

376 C.r.; Froet ’ore 

Code. M 311 — Application to eet aeide teeco t a 
safe — Smeiy of o»e eta ming adreriele to the 
Jodymemt debtor ~A penoti alleging hunjelf to le 
the noditided brother and aa snch, the In,al 
representalireof a deeeaaed jndgmenWebtw appLed 
to bare aet aside a sale of eertaio property tlleprd by 
him to be joint family property, wbieb had talaa 
pWa IB exeention of the deeri« ffeld that the 
I pioper naedy of the appUrast was a rreniar in t, 
I aad net a pncecduit nnder ClrH Piocednre Code, 
a. 311 SPEEAUTAPc r Prppi SrEUSiEir 

[I.laR,18arad,479 


877 • 


— Cirit feortdire 


oe«fs ealt — " Deertt-holderi 


iiltlled leappiy to oet I 


esrtain ^d, and another decree holder a'wst the 
same debtor had entitled hunislf to rmt«.kl^ j - x 

apply, nnder i 311 of the Co,^ to set LS JwU! 

inu,. Cm , r.™ v.„.„ 

21 llkd, 81 

Cede, * afTZmTZTT^I T"! Froeedin 

de»tor_A 

a j«aguient.drbtor r-ior to m 

P«prrty. iwld /r- 

hlohonSioho.iz ^ -"o*— 

Buie that a -.1 Cole., 240, orerruied. 


Code, ee 311 395— “ Deeree»lofder 

•derree-hoider’ la a Sll of the Ctde of Cinl 
FtoceOnr* Is tol Imiited to the denee toUer who 
■utitoted the exwntion ftoceediags bnt may wrlnde 
a decree-holder who is entitled to eomt in aad share 

In the procreda under 1 of the Code Lolehmt 

^ AottooMi, I L. R If) Bad, 5T, approred- 

Ajtpbu Pbasab X Lass Lax Skss 

p UR, 15 AIL, 318 

®78 1 Cteil Fr«V(f«r» 

Code, ( 311— Application to eel at de tale in eee- 
eufioa— ^cree-lofder— I’arfiet - — The decree-lalder 
IS a oeeessaty party to an appUcation under i Sll of 
the Code of CitU Prcccdnre- Renee whereayudg 
mrnt-debtor applied under the ahore-mcntioned 
soctioQ to hare a sale in eieention of a decree agaiuit 
bun set aside and made no attempt to implead the- 
decrre-bolder until long after limitation had erpired# 
— Held that the appbcatwn must be disuissed 
iarooiaf Elanr JlirlAli Ahaed, TTeeHy ^ctet 
fAlfJ lS91,p ZFf, referred to. AuOacsabEeak 
» Basazsbab ED E , 15 AIL, 407 

37B - 


Code (Act Xir of 1SS3), *t 311, 3r. 

*23 — Applieaiiem ly axction porehaier 
aeid* ealt ea yrooad of hit haeiny letn d 
at fo fxlenl of iitate told — Eeaedy of a 
pnrehottr — SupennUndenee of Jligi Coori, — A 


puicbaser al 


i Court sale alleging that he bad been 
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misled by a misrepresentation ns to the extent of the 
estate wliicb be bad believed to be put up for sale, 
obtained, on his petition before confirmation, a sum- 
mary order setting aside the sale. Seld that the 
High Court had rightly cancelled this order, exer- 
cising its authority under s. 622 of tlie Code of Civil 
Procedure ; that the purchaser, though he would 
have his remedy, on his taking the appropriate one, 
if he had been induced by fraud to pay a larger price 
than he otherwise would have ofEcred, had no right 
to apply under either s. 311 or 313 of the Code of 
Civil Procedure (as they provided only for the 
particular cases to which they referred) j and that 
s. 312, in the absence of cases falling within those 
sections, required that the sale should be confirmed. 
BiEj- MontfK ThakPe v. Bai Uma Hath Chow- 
DUBT . . . . 1. L. R, 20 Calc., 8 

[L. B., 19 I. A., 154 

380. - Cici? Procedure 

Coefe, 3. 311 — Objection to sale by person 
claiming io he ike real oior.er — JBenamidar, Decree 
against. — Per PsxnEBAU, C.J., and Ghose, P. 
(BevebIiEX, J., dissenting), where immoveable 
property has been sold in execution of a decree 
against the ostensible owner as his property, a person 
claiming to be the beneficial owner is entitled to coxae 
in under s. 311 of the Code of Civil Procedure and 
■object to the sale. Asmtilunnis'sa Begum v. Ashruff' 
Ali, I. Z. Ji., 13 Calc., 488, followed. Abdui, 
Gani f. Donne . I. L. E., 20 Calc., 418 

381. — - Cioil Procedure 

Code, ss. 295, 311 — Pateable disfri but i on 
of sale-proceeds — “ Decree-holder." — A person who 
is not entitled to come in under s. 295 of the Civil 
Procedure Code and share in the distribution of the 
sale-proceeds is not included within the term “ decree- 
holder ” in B. 311, nor is he entitled to apply under 
that section to set aside the sale. Deboki yttr.don 
Sen V. Dart, I. L. jS., 12 Calc., 294, and Zakshmi 
V. Euttunni, I. L. P., 10 Mad., 57, referred to. 
CjIATTBABAT SINGH c. Jahohoa Pbosad Mokeejee 

p. L. B., 20 Calc., 673 

382. — Civil Procedure 

Code (1882), s. 311 — Application io set aside a 
sale of a tenure by a purchaser from the judgment- 
debtor prior to attachment. — A person who claims 
to be a purchaser of a tenure prior to attachment 
from a judgment-debtor whose interest in the tenure 
has been sold in execution of a decree for its own 
arrears of • rent is entifled to apply, under s. 311 
of the Code of Civil Procedure, to set aside the sale. 
Asmutunnissa Pegum v. Ashruff" Ali, I. L, P., 15 
Calc., 4S3, distinguished. Ahbhota DaseI v. 
Pfbjio Lochijn Moxnoi. 

p. L. B, 22 Calc., 802 

383. . Civil Procedure 

Code, s. 311 — “ Decree-holder ’’ — Attacking credit 
of application io set aside sale.— An attaching 
creditor is not a "person whose immoveable property 
is sold ” within the meaning of s. 311, nor does he 
come within the words “the decree-holder” which 


SALE nr EXECUTION OE DECREE 

—■continued. 

17. SETTING ASIDE SALE— eonfintted. 
appear at the commencement of that section. The 
term "decree-holder” in s. 311 means the decree- 
holder who brings the property to sale and not any 
decree-holder. Asmutunnissa Begum v. Ashruff 
Ali, I. Z. P; IS Calc., 4SS, referred to. Zakshmi 
V. Kutiunni, I. Z. P., 10 Mad., 37 ; Ajudhia Prasad 
V. A'and Lai Singh, I. L. P., 13 All., SIS ; and 
Sorabji Pdalji v. Gobind Panji, Z L. P., 16 Bom., 
91, dissented from. Chatrapat Singh v. Jadukul 
PrO<^ad MuJeerjee, Z Z. R., 20 Calc., 673 ; Clark v. 
Alexander, 1. L. P., 21 Calc., 200 ; and Sar Bhojal 
Das Marwari v. Ananda Pam Martcari, 2 C. TP. AT, 
126, elistineuishcd. SlArirNQlKI Dassx r. 
MoNSiOTHANAxn BosE . 4 C. "W, N.,' 542 

384. Civil Procedure 

Code (1882, as amended bg Act V of 1894), 
s. SlOA — Judgment-debtor under decree on mort- 
gage passed under Transfer of Property Act, s. SS 
— Effect of former application by other judgment- 
debtor under s. 311 of the Civil Procedure Code . — 
The judgment- debtor in a mortgage-decree passed 
under s. 88 of the Transfer of Property Act (IV 
of 1882) may apply to set aside a sale under the pro- 
visions of s. 310A of the Cie-il Procedure Code (.\IF 
of 1882, ns .amended by Act V of 1894). After the 
rejection by the lower Court of an application under 
s, SlOA, judgment-debtors other than the applicant 
made an application under s. 311 of the Code. 
Seld that the present application under s. SlOA 
was not barred by reason of the proviso to tlwt 
section. Asheff Air CnowDnEr o. Nex Lai 
Saiixt . . . I. L. B., 23 Calc., 682 

385. Code of Civil 

Procedure (1SS2), ss. SlOA and 311 — Meaning of 
the words, "he shall not be entitled to make an 
application under (his section’’ in the proviso of 
s. SlOA— Civil Procedure Code Amendment Act 
(V of 1894). — The words “he shall not be entitled 
to make an application under this section” in the 
proviso of s. 310A do not mean merely "be shall not 
be able to present an application” under the section, 
but the word "make” means’ “carry on” or "pro- 
secute." In a case where, after an application under 
s. 31 OA of the Code of Civil Procedure, another 
application was made under s. 311 of the Code, 
the applicant >ras not entitled to have the benefit of 
the former section. Eajendea N.VTn Haedae o. 
KiiiiAXAN Miiteb . L L. B., 23 Calc., 958 

386. — Civil Procedure' 

Code (Act XI r of 1882), s. 310 A— Right of a 
mortgagee to the benefit of s. SlOA. — A mortgagee, 
being a party to a suit, objected that the mortgage 
premises had been attacbeel and sold in execution 
of the decree, and applied to have the sale set aside 
on payment being made by him under Civil Pro- 
oeednro Code, s. 310A. The purchaser was the 
decree-holder. The application ha^ ing been refused 
by the Courts of first instance and first appeal, 
the applicant appealed to the High Court. Deld _ 
that the appeal was maintainable, and the appellant. 
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1* ^ETTI^O A^IIIE SAEE-re«/i««i 
mtitIrO lo tkr nlicf vtiglit. 8kiaiTA«A 
Axt^i>ab r ArTATHoRtI rilXAl 

[L L. IL, 31 Kftd,. 416 

S87. Ctrl! FraetJun 

Co<lt i’ift Ml of ISSSJ.t SIOA—SaUm trtn, 
Uo* of moTlgti 3 t-Jfont~Afr^ifl\»* ky miiH‘ 

gagor tndfr • 3IOA, Cttil rn-rt-lnr* Corf*— 
Trgg./ir of FroVftts Att (IV of IMJJ, , m, 
Roltt fTgmti%%dtT—C\rAFroeo4oH Coi* AmtoA- 
nnl Jfl f ref 1^34 J —lltl I hj tb< Pall lierrli 
S 3I0A of tbe CImI I'rocfilaM (eJ« (Art XiV 
ct 1662, ax amnnitJ bj Aft 3 et D**!) dofl not 
arpljf to tx1f< o( nort^tcl rrepfrljt an kr Iba 
Ttaiulfr ol Pr^rortj Art (JV ei l^Si) TLf ralf* 
fnmfil t; tl « llub Coart (CircaUr order Xc. 13 
dated 27th April 1692) uadir tli* prom on> of *. 101 
of the 1 ranifrr of I’roprrly Aft do not inoho * xIOA 
xp;lKoh1e to lurb mIcx AtinfAli < ic^dtro t 
2sef lol Ifgio, r L Jl.SSCalr €63 orrrmM. 
ifajx Ja.1 Si.ftyi V Ul, I L Jt 1$ <«_ 

203, dAKutfd fiom. Qiorc — Ithrthrr • mlo hy 
tli« High to rt under « 104 of t!r Tmnxfrr of 
Property Art makius i. 810A of Iho Ortl Prt>-fdor« 
Codi ipilirtUr to ulrt of racirtgtord Itaprttr sodrr 
the uil Art •'OjH not h« ■{(ro tini Kipab Nitn 
itirT r Kilt Csct6 r.iK 

tl L. lU. S9 CaIc, 703 
3C W N„043 
‘ Si* Disiani Mooe> I.or t nttcxirt t>iM 
(4C.-W N„474 
irhero thll «n<o U (ipltiiwd and whfrr It wu 
held tint 1 . 104 ctTnaifrt of Tn rt-rty Art It oe 
onihliBg ifrtion aad the mlf* oivli by the lILh 
Coart (Ciitalir order No. H, d*l«l 27th April 
1S03) andrr the protUi.^ et e. ICrt do aot limit 
the opplicahllity of the Code of Cirll Piwdar* •« 
regorde nlrx held in eXKuUon of mortpege demot. 

•Cieil Proeetore 

SlOA -/f,,tl lo 

'Ao kgiionlroolod 
eootnrteit 


Cod, fJcl Sir of 18W;, , 
opy/y oeierllf eertioo— yvrtea 

lo foreioit load — A.pmuri ir| _ 

to ^rclwe Und. nr .n iatetrel la Und. bV 

nfhfOotrMt bffonietbeownerioeqnitT of xurh bod 

^ p-^prrty Art, 

IV of 183.) Ife bu o prrmnal rUbt nnuirt bb 

^wlthobttcrbynroitfar eprciae perfonnonee to 
hi. wotr^ . ^ he Lm no dirert ngM oxer 
tb» Und. Jlild meforduigly thit ■ bK. 

tfrUlR bod^n^h «m 
. abj«^ niortg.ge *nd wu nid In exfxnlnm by 

■Sr£%a.;j2~ 

iiss^-ssa 
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pp.r«/« farrKoitr of frafrilj eofJ «• exrfo/oe.— 

A pmon mle iix. p-jrrb.vl iireperty whlfb le after* 
wanie ec* 1 In e irfutlon of a i)ffr»e o' ul/j«! an^®** 
toe TCTiibH' U not ntitled anlrr a. 3I0A of the 
Citil t'rafertare Cole t > Lax* tbe exfeutlon i«)« art 
aelle, JliMciiiaPki Drospo t ItavnM.iai 

(LL.R,.23 IJamB460 
aOO. ~ - C.rif rroeidtei 

Code. iSS2. t 3f0A-//.ylf e/ieoemofer l» agflg 
I* *•! aii/e lilt brnaiabUr of a peraon nboM 
imtnotea!]* property (• aoCl hti a right to apjly ti 
hate Ue nbart Mib onbre 3101 'f the Cole of 
LItil rrorrdsrt. lUet PiKistB c. > IK KBttasi 
PoiipaB . . IC.W.K.,135 


SOL — ■■ ■ - C<fi/ Tewidere 

CoiifAel Xir of ( s:0 
to *»l oe./e /We If morrioifr from 
dotlor nflir aartisa iili. A pnrrhawx .1 a priraie 
aat. from Ibr judgmnit-dettor after ult Is etexetka 
La* BO Itfmi efrafi lo male an apptleaboa aoder 
a 3IO\ of the Cirll l^rdare Code lUttBt 1U« 
xtiiBiitiv . . iaw.rr.27© 

302. I I Q,t, I iVoeeirai>e 

C«rt» e 3lt—ifpIitot>t* If ftnom •*! 

^refx !• io'rot — LtD.1 narleg Uien ail j la exe«a< 
two of dMtte, orit ebin ing that It bad bnrt h*M by 
tbe jo Iframt dibtor brnaai for bta appl rd that 
the eab be tanrelled aejrr a Bll He iru Mt 
B party to tbe drerre. and oa that ervued In* 
prtitr n *ae diimlewal UAt tb.t tbe fact of tbe 
petiluner being a ttrangrr to tbe decree did not 
pretlode him ti«m o' talnuig tbe rrlif t longbt under 
e 3lt TiMxaRA Harra r hltBanau Unma 

ILL.Xt.,10M«it.ieT 


303 — Cir./i*ewreif«e/ 

C*do(li>63),i 3/f— rt/pfiro(i»n fe et( ande eofe 
IB exeeatiea— /tea fa yariediefisa of Cs«r| lo 
Ofll-CtrA Frocodoro Cm# e. 430 -llrU that in 
aaappixillon nniter ■ Sll of tbe C»b of LltU Fro* 
rolore to ret aiide a tale In rirfnliua et a decree. 
It I* set rooiprtrnt to the applicant toraiee, tur 
to tbe Coart to enlertalo, asy pita to tbe janaficUDa 
of tbe Coart cxirattns tbe dreree, at. for euaiple, a 
plea that tbe proprty fold, or part of It, xrat 
anfcrttal blU on^bt lo bare been i^l in affordance 
ailb tbe ptoxUkrjaof i.83d of the Orb tfniaiB 
Itiaav r. Asaa Axi Kbib 

[L L. IL. 18 AU. 141 
3P1. - - I .ip/}.ca<ioa /• 

erf aoido en/e— <rrenJ« iriirA alto* maf 4e falea. 
—A Court towblcbaaapt^lieatida aodcr a 911 of tbe 
Code ofClVirrrecedare, to let axide a aal'e held la 
cxertitiaQ of a decree, U made. It limited to tbe 
fTOundi Mt forth In that aectioo. I f the Court fail* 
lo Sad both a matenal irTrguUnty la publublng 
or coodoeting the eale bgtthrr with centeinml la* 
lo the ipplicant, it b boond to d imiei the ap* 
ilKation and confirm tbe aale It cannot (ec aelda 
the aUe upon Other gronndi not pleaded by tba 
appbcMt. rattnda* Stool XAea T Aimeed 
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misnin, I. L. M.. 21 Cato.. GO • £ R.,20 I. A., 
176, nnd Shinn Tlegami. Aohn Ali Khan, I. L. K, 
ISAIL, 141, referred to. Harbaks Lab r. KT^^^>A^' 
Lab . . . .1. I..E,aiAU.,MO 

895. Ctrl/ Procedure 

Code, * 311 — Person irhose prop^rt;/ has leen sold 
— Mortgagee — Transfer of Properly Act (IT of 

. 1SS2J, ss. SS 87 — The mortgagees of a certain tenure 
'Obtained, ou lltU Septemher I8S1, under's. 8^ of 
tuc Trausfer of Propertj Act, a decree for foreclosure, 
vclileU declared tliat, oa failure to P'ly the amount 
found'' due, the mortgagor’s riclit of redemption 
should be barred oa llth Stircli 1SS5 ; this time was 
subsequently e\tcndcd on the application of the 
mortg'rgor to 30tli April I’SSo. On the Gth April 
28S,a, in exccutiou ot a decree for arrears of rent 
obtained by the superior holder of the tenure against 
the mortgagor, the tenure u as sold free from iiicnm- 
brances. The mortgagees applied under s. 311 of the 
Ci\il Procedure Code to liatc the sale set aside 
for material irregularity. Held that, under s So of 
the Transfer of Property Act, the mortgagees liad 
such an interest in the properti as brought them 
Tvithin the words of s. 311, “person nho-e property 
has been sold,” and entitled them to mahe the 
application, Rakral Cnti>T)EB Bose t>. Dwabka 
Kath SIisser . . L Ij, B., 18 Calo., 846 

896. Bight to have sale set 

aside as against bona fide purchaser— Quer- 
iion of right hotc to ie determined — It cannot he 
laid down as a general proposition of law that under 
no circumstances can a s.ale in execution of a decree 
ho set aside as against a hand fide purchaser for valu- 
ahle consideration and without notice In a suit 
brought to set aside such a sale, it is for the Court to 
determine whether it nil! bo in accordance with the 
principles of justice, equity, and good conscience 
that the sate ought to be set aside or not Abditi. 
HrE r. Naatab Baj . B. L. E., Sup. Vol., 911 

S. C. Abdfii Hte r. Kawab Raj 9 "W. E., 186 

S97. Evidence of irregularity 

— Otfeciions to sale-proceedings. — Where •objee* 
tions to sale proceedings are presented by judgment- 
debtors, the Court ouglit to malvc a careful inicsti- 
gation into the circumstances attending such sale, 
and not rely on the mere report of a nazir. Sookh 
Raj Sikoh r. Tuffazzoob Hobseik 

[2 ISr, W., 142 

398. Binding as to irregularity 

— Cii it Procedure Code, 1839, s 236 — Maftnal 
injury. — On an application to set aside a sale of 
immoveable property in exccutiou of a decree uuder 
8 256, Act VIII of 1839, before ascertaining whether 
any substantial injury has accrued to the debtor, 
it was held that the Court must come to a distinct 
finding that there has been an irrcgnlarity in pub- 
lishing or conducting the sale. Pasbbttt v. 
Gibdaeke Lab . . 6 "W. E., Mis,, 125 

399. Ohjeetions to sale being 

made absolute — Ciril Procedure Code, J859, 


SALE Iisr EXECUTIOlSr OP DECREE- 

— continued. 

17. SETTIA'G ASIDE SALE— confinucrf. 

ss. 230, 237 . — Objections by the judgment-debtor to 
sale in execution of decree being made ab'olnte could 
be raised and disposed of only under ss. 256 and 257 
of the Code of Civil Procedure, under which a sale 
could be set aside on the ground of material 
irregularity in publishing or conducting it. Kib 
KoMUB CntJCKBRBTJTTT r. SHAWA SOOBT)tnir.F. 

[6 W. E., Mis., 46 

VnisiNGAPPA BK Baslisgappa c. Sadashitapea 
Appa Gobkiiabtji . . 7 Bom., A. C., 74 

400. Ground for setting aside 

sale — dUegaiton of having no interest to sell — Sale 
hy representative of debtor. — An allcsation by a 
representatixo that ho took nothing from the judg- 
ment-dehtor, and that therefore the sale coni eyed 
nothing, is an objection whicli mnst be raised before 
the sale in cveention, and is not a ground for setting 
aside the sale for irregularity. CnownnBr Wahpd 
ABI r. JnsTATE . . 6 W, E., Mis., U6 

401. Civil Proce- 

dure Code (1SS2J, ss. 3tl and 224 — Omission to 
transmit certifcaie to Court esecutiog decree . — 
The omission to transmit to the Court executing the 
decree the certificate required by s 224, Civil Proce- 
dure Code, is a mere irrcgnlarity which would not 
vitiate the sale. Aebitbakeb Saheb r. JIghedes- 
Saheb . . . . L L. E., 20 Mad., 10 

402. Insanity of 

judgm'-nt.dehior intervening before sale — Kecessitg 
to prove subslnn'ial injury — Civil Procedure Code, 
s. 311. — A suit was brought b> V to have it declared 
that the sale of his piopcrty in execution of a decree 
■was acid owing to the fact that subsequent to decree 
nnd prior to sale ho had been declared insane under 
Act XXXV of 1858. Tlie second defendant was the 
nnction-purchascr. Held by Best, J., that objection 
could be Liken under s. 311, Civil Procedure Code, on 
the above ground before th-- sale had been confirmed 
nnd certificate granted. Held by SCBBAstABTA. 
ArxAE, J., tliat these facts only amounted to a 
material irregularity unthin 8. 311, Cii il Procedure 
Code, and that the plaintiff mnst proi e substantial 
injury. EaBATAKA KoTHAS r. KABIA>-ASirBT>ABAir 
PIXBAI . . LL. E.. 19Mad..219 

403. Omission to 

male attachment. — It was doubted at one time 
whether a sale could be set aside by reason of an omis- 
sion to attach the property. Jowhpeooz ZtnntA 
Khan v, Bakee Maohab Nebdek 11 W. E., 226 

404. Ctril Procedure 

Code, 1859, s. 201 — Sale saithout attachment — 
Irregularity. — Eo sale in execution of a decree can 
take place, eithcrofmoicahleorimmoicableproperty, 
under the proiisioas of Act VIJI of 1859, without 
previous attechment, and a sale without prior attach- 
ment is ilUgal. The words “attachment and sale ” in 
8. 201 mnst bo taken togethej, and not distribntii ely. 
Leohmeepet r. Lekbaj Roe . 8 -W. E., 416- 

405. — — Sate of properly 

■urifhout attachment — 2>ecrsefor money — Invalidity 
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BAT.-R nr EXECUTION OP EECBEE 

^antiiited 

ir. SETTING ASIDE SALE— <oii''"W 

ef ,tte — CieiJ Prondnrt Cnit, CA XXX a%d 
, 2sf — A regulsrJj perfeetrf BtUehmral !■ ui 
cttentifll prthnunary to (alei in extcntion ol WBple 
decreti for money and where there tn been no tneh 
attachment aav aiU that may hare taken place 
It not i mply loidable, hot defaeto Told. klaEaCZO 

Drsrt r Buoi.4 Niin Dtcarr 

[L E B , 6 AIL. 86 

400 oa talt 

vienfonprmei c/tXialiiaetoJallaeintKt — After 
a lale baa been confirmed and a aalc-eertideatefTaBtod 
to the porchaiT the tile u not to be conaidered aa 
a nullity merely by reiaon of the abatace of any attach 
ment Siaroda ATovec JStriaoaee T IPootta ifofet 
Baraonre HIT E 9, followed. ilaiadioX>aifya 
SXeiaXalk ZheXil, I L B^S All Ad, duaenled 
from Kishost SIOBrr Rot c MxflAJtm Mcaar 
TAB HOSSEW 1. J* a, 18 Cftle, 188 

407 — Omttttamlo 

altatX froftrly teroad <ia«— £af< trilieai altaeX 
neaf— Fropoti already under attachment at the 
nu of the erediter to enforce (art of a debt 
acene^ dne la a sort a.* tnnnction at an earlcr 
period wai told in aitiifaeiioa of bit decree for la 
lUlmecti tn'axinmUy Int by the lame deotor A 
tceond aHachmc.t would bavebicn a mere formality, 
and wti no. material to the ralidity of (he tale 
Dnnaie InTainai lacnTasnat 

ei. !>. IL. 16 Bom.. 222 
I..B..18L A,23 

408 — — A<(<iebm«a( 

U/Ur* Jadjmtat—Ttrviitaliait «/ atlaeXmemI— 
Salt latxrewfica— J/«/<riaf irreye/artfy •■paJJw* 
lay arcea/ac/ity tale teitXeal altathmeat— If atrtr 
—Ctrtl Prortdtn Cedi tt Sll iS3 — Theplaialiff 
infbtnted a init agauut defendanti far rccovrry of 
money and preriani to jad.mcnt that U, on the 
8th of JiUMarr iSSi applied for, ond on the lllb 
obtained an ord-r 'or attachment of feerrallionacf 
and premia?! btlouciny to defendant, and aneh attach 
meet wai made The inii wu dirmlxc^but e<en 
tnally on appeal rt wai decreed but the atUchment 
wa» never withdrawn Plaintia then applied for 
eiecntmn of b » decirr and bu application wna 
prioted by an order directing that th* property of the 
jnilgmentHlebtor ehould be no ified for tale oo the 
111 February 1897, aud aeeoidmgly o» the 21al 
December IS'O a tile cotifcatam waa wned The 
indsmtnt.aebtOT twice applied for port (Kjoement 
of aJc but h a applieatiOM were refnied. and the 
j '*** 6ied. The indiraieDt 

dthtor t^a objected to thecoc&isatinnof Ihetale, 

the property aoU wai sevcT attached o 
exe^wo of tie decree and the attachment prevwia 
to lodtrment waa iotrnctuoaa, beeanae afterwtrdi 

by tieCooTt d fiiat in. 

V aeveral other imwnlanties 

SiSmv 'JS “•'■'W lb. »!.. iid nu 

^ rS^i 1 ir^lanll,., proper'y had been add 

oremilml the objectioo^Ss 
tmedlheule. On.ppcibyth.fuiement-d^to* 


HAT.Ti IN EXECUTION OP DECREE 

17 SEITINO ASIDE SALE— eoafiaard 
Seld LAdOwtng Xfakad eehutet t^i'la ^aiXXBcXi/t 
1 L.E ,S All .sS, that a regnlarly iieTfectcJ attach 
mcotiianeucBlialprelunJiary to tale! in exrcutjmof 
deerecf for mouey , and where there hai been no neb 
attachment, any lale that may hare taken place iicot 
•imply voidable, bntife/or/oToid and may heaetaude 
wohont any in{n ry ai to ruhttantial Injury iKing 
•lutaiacd by the ]odgm*n**debtor ftr nant of a 
valid attachment, and that as a*Uchment before 
Judgment like a l«cpo*ary injiinctl ii bccomea 
fmaelai i£'eto, aa non aa the amt term natia. 1 nr* 
Iher, that the phran a ma'ciial irr pulan'y m 
pabbthmgor eimdurtiog" In the fin' piragrophof 
a 311 «{ the Code ef Civil Proeeilnte ihoald be Jiber 
aUy fOQilmed and tha^ abtt'see of atUchm<ut cf 
(TopcTty at the t me of talc thcrei.f U “a material 
trrepilanty.’ attachment Ixiog the firrt i.£p which 
a l<.ntt in exccntis; a timple fncDey.decree haa to 
uLeto auTTt ita anthnnty to tnng p- prtty to e»m 
pnlwry tale 1 av Chaxs e I’niu S!a£ 

{L E IL, 10 AIL, SOe 


409 — Onreeiaa fo 

allaeX preperfy —ZlerTee e» mtrfyeye —It! oau* 

f/on to caste an attachment to be made inesevnton 
of a decree for the real laiion ef a aertgan-deh* doei 
not affect lie vilid.t v of a atlv of the mrrtga«ed pro 
pmy in tterafi n of rseb drrree Tneorsi Dibxa 
e SouCoATOuTiLCBOwrDrsr 

[I.1a 31„81 Calc, 689 
McAum halt e Stsbamaxia Attax 

[l.L,R,18 aiAiL, 437 

410 _ Salt la ittee 

txen keli •• frinaeta e/naaffseineaf made wader 
o irtaj uelte* ef Cieil Xfjetdarr CKf**"Cir»l 
Frettdart Cedt tt 2o2 aai 274— /ereyilanry >• 
at a Aateaf — Reid that a aale of the mortgaBeda 
rttb*! under a mo-tgage duly held and confirm ''d wax 

I eSevtaaS topaeetbe luortga.ce't rijiti to tbs auetioa* 

I pnrchawr, even though the attachment aubtCTaent 
I to which vueb aale was held might have been made 
I andcrawronf; section of the Cois of Civil rrucedure. 
ffoanelau V J/aesno 2>tt, / L Z.SAlUiH 
L R^9l A^m.UaXadnDal^gT iltofwAaa 
IhcXtUI L £.5 All, S$, Baa Cixsd v 
Mai. Z L S.IO AH^ BHS . aud Kant, ae-axta t 
P iaJ riaad. XL E IS A 1 , 131. referred to 
Sbto Coabax Lax v Snzo Szwas Lax 

[LI,.H.,ia AlL,4e9 

41X Sale wxlieat 

franeaialtaeXaxeal — Matenal xrresalanlf — Stld 
that the absence of an attachment prior to the tale of 
inmioTeable property in execution of a decree amountj 
to DO mewe than a material irregularity hot u not 
wnScient, nnlest auistantial injury la canted thaeby, 
tontiate the sale Bam Ciatd v JPilam Mai, 
X L* £., 10 All., 006 , Gaaga Bratad v, faa BaJ 
Bax,Z. L B..llAU.S33,narlaaiLalv Eatlaa 
M, Weekly SeUt, All, lS98,312f and rwrtarfai 
£a>sl Ekaa T Almad Maiaxa. I t.B SI Cah., 
fid. referred to, Makadeo Haley v BkolaaaUx 
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SAM ra SSBO-DTIOK OJ? DBOKBB 

17. SECTIKO ASIDE SAUi-«.I...«i- 

r. i. ■».. « f‘- AU , lii 

DHyATTf.BHOXANATH . . A. . 

- JrreguiQT o,*' 

# Cfei7 Procedure Code, IS59, 
iachment— f :~movcaMe property by a Court 

Tlie attachment of immo y decree, before the 

other than that M-hmh passed the ^ the 

decree had been sent to tor exe 

sale snbsequenGy made rf prescribed 

made in strict obs . gHimPTOOtt.^ 

^®^’GooUcHin5D\y. 8W.E..310 
MERBUA V. GoOE KttvtcK ylONRE 

MoOKTA KESHEE DeBEE r. E ^ 

Debee • • ‘ DBCHMEEPirr 

See Mooe-eaeesbee Debia ^ I 37 

SieghDooQtJE . Siegh «• 

Upholding on review E., 388 

AIOOKTAKASHEE Debia • _ 

^ Process tssiiea 

413. ■ ^ 
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SALE IN' EXECUTION OE DECKEE 

— continued. 

17 SETTING ASIDE SAEE-conitn«e«- 

Srtat Jn "der rSJe^of 

it .JnVtffi f ice^ S? 

debtor that no debt cvists. the Comyu 

should abstain from proceeding to sal ^^3 

ABHE3ING MEKB . I- L. ^ 


jrrOCL'Ad 

sifmlianeously and ""^cts^trattach’mcut and sale 
moveable or simnltauconsly ; but in 

mav be issued sue rironerty, process of 
regard to >®moveabk propw^J.^P^^^^^.^^^ ^ 

ment and sale attachment has ocen 

issued proclamation issued as 

made hand fde, “-t^rval of thirty days 

required by such Regularity is not a 

between it J^l.'-rtting aside the sale, as no 

sufllcicnt ground for sett ^g debtor thereby. 

material injury Bnoeo Gobied Shaba 

Hheo SooirDTOEE Debia 1.3 jaiB., 13 

Irrefiidarity >n 

414. - — ~~^.~7~'j^cdure Code, iS'oO, ss. 2.95, 

aHaclnnent-Csid .j^tion made to a Piincipal 

io9, 358— On mi PP y ^ decree against a 

Sudder i°t'tate in a different dis- 

iudgmcnt.debtor s estate .1 -oVibitory order 

trict, that 1^59 to be issued thfough 

imd<;r s. 235 . Af VIII of Without 

the Judge of the othei dis^^ the sections 

further ^lier attachment, the propeity was 

follouing, or It’^ther no certificate under s. -o9 

put for sale and P"tcha«t ' ^ ^Ijc sale was 


— Irregularity in 

• ^^^'i^omcaiion^sale and ailac 7 iment—Z£is- 

issue of notpieauoi j ig confirmed, 

conduct of decree-lt • j | of the sale 

U“‘iLxrt'" 

'°;i£ h1”.-zS i» S ""'i- 

SIt,,™,!,,' sots His., 9 


415. 


amclv\ent—Att^n^^”^ 2|7_Proc7a»naffon of 
Code. 1S77, prohibitory order issued 

sale.- A Civil I roccdure Code, attached 

under =-268 of debtor. The person 

a debt due f?, „ „,5gr applied, under s. -<8, to 
saved with the otde JiH ;geld that the apph- 

bavo the attachment 3, 2^8 


Irregularity in 

ss. 236 and Courts —In weeution 

f RcSIho iStiSsed a ^ecro^^^ 

1 “ R’ardinci him B925 to be attached, and, 

r* M'; rbl™. a S JS,r 4 

order had not been serv^ nceordanco 

prohibitory h“ yjjp of 1859, was 

u-iththcpiOMsionsof s. .36, AXct Yr 

’^irtRTfiantf irfe^P^^^ to ^ave sohl 
the plaintiff’s decree, should havaun^f^ ^decree! 
appointed n manager to P allowed to tjid 

a decree-holder onght not 1^ 

and pnrehase at ? • .ly obtained npon 

ivithout an order of Court PJ®”® p ^ g of Endisli 
notice to 

, Courts reaardnig sale in ovemim 
Irregularity in cussed. Baedhh Eo ^gg 

■Citil Procedure | [3 B. L. B., B. va., ^ ^ ^ 


Irregularity in 


o^r- , obtaineu a ujouc>;vav^y- 

^855,.. Court of the Principal Sudder 

1 m”S. sSa ® C..AI 11, Jaato-. a«,.. 
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SALE IN EXECUTION OP DECNEE 

-eo>,l nvrd 

17 ''irriMj A'-ior ‘-all— 
onfl ordfrril t new tnii! On the 6th ^I»y JSCd the 
Diitrirt Judjjcsffnn-O the decree of the Conrt <tt 
fir»t imtencc On the SrJ Dccfinbcr ISCC the ll>gn 
Co irt efsiii lit a»ide the Tudac’i decree end order d 
n Dcw trial O i tl e llth Jinnary 18' 7 the District 
Jndi-e icaii »H mied the ditrce of the Court of fint 
instfticp end i o »ppc»l Umg rrefmed Ih* dcerec 
bccemc final Ihc drcrce h Ideas had in the mean 
titn* taVen proriedin-’t to execute the deette dated 
the tth Mar 1^60 and fmm time to time and finally 
on t' e 7tfa hoeimhcr lh7u they rerc«id thtae pro- 
ceedin-t in each Initsnce itfenir g to the decree 
dated the Sth SlaylSCC even after it »aa art aade. 
and tl e drcrct dated the Itth January I'C? pasird. 
On the lait appl esti n a tale of eertain imm veahle 
propertr htl nijing to K waa or 1 red an I took place 
on the loth lihnarv 1 71 A o' jecled to tb» con 
firmation of the eal o th inont 1 of the irrepulanty 
m Iheapjlicatinn hut h e o jeetiui • were di'aU wej 
and the aale *01 eonfrmed lie hroiglit a anil to I 
recover pel a wu of the pr prty from the auctwn 
purcbaier n th ctom 1 tl tl tin. inlc a null Ij 
JT»ld pfr '•Tvis.i CJ ard PFAKaut iiicita.and 
STitll* JJ that tl c taleou 1 1 rot to K att ante 
80 th n g Ur ty n appl i g for execution of the 
decree dated the otl May leG' erao an irregnUnty 
which d d I et prejndici the ]ul^tnent«Ultof Itr 
Olpviup J That aith reference to e 26? Act 
MIloflBo the suit waiootmoinlitnable Ooaxi 
r li^eii Uacaa I L. lU. t All, 218 

410 IrrijuUntp la 

aKnriattl C njfmofien <// cafe— C'>^<rtioi> liat 
j^pirtif xt an( ( allt t» allaehmtit—C t,t iVore 
dfpe Cotit 1S52 tl S'A Sll !IZ~fl,l<t that an 
o1 jeetioa made bv oieahoie pitpirty waa attacUd 
and sold in cjccut on of a decree for the payment of 
Tuot ey for the )<erfort)itnce of nhirh he had become 
a surety that hewae no j-arty to the ditne and bu 
property nai lot liable V be attacked and soil and 
therefore the sale wai inialid was Did an Election 
cntcrtaiuahlc ondir • 311 of the Civil rroevdora 
Coilc and nn comcqniutly to ground for Ktl ng 
at le the eale under (bat iwsiou eipeeiatly asu waa 
I refrrreil for the firrt time on appeal and aureoteT 
m gU hare l«tn taken under a 278 at the time of 
attaclm^t when the ojpetor woull have ladbia 
remedy as therein provided Hca Lit. r Kavnu 
I 1* It, 7 AIL, 385 


420 _ 

elJer Maa t*a{ ifp. 
bidder u not precluded from t' 
meutHlebloi'a proporty in 
n crily becaojie he hiii a 1 
W A tale ibircfoVe u 


thecaUdUthebODi 

42L 

perfy o/«l,r<t 
cedar* Cod, jsyp ^ 

i-ecre* tranilm to the 


illawa. 


Sale oj pro 

oMecafed —A decree 
iking 

m pirlicular propn 
. 1 able to br act ae d 
I other than that hyp 
Sarrr Iloann 
(4N -w,* 
— Sale ej pr 

hi of,„t~C,rxl 1, 
"A aale m eseentma' 
notbiiTg snva ib. 


SALE IN EXECUTION OP DECREE 

— Ma/iaaed 

17 SlTTUiO 4*110? fcALF— eoafiaaeif 
the rghta and intercite of the )udgment.dchtor at 
the time of attachment andaairsand a. 232 of Act 
\ III cf 1S..3 dill n't prohibit an eoilolry Into 
the extent of that* nghti or declare the oauer 
of the property attarheil in execution of a'drcrce 
paiaed againit a third party, locompetcnt ta ataert 
hla italm by rut The nle of moicuhlc property, 
bthioging to a third party in execution oC a decree, 
vcaa not a mere irregularity withm themenniogcf 
■ 262 and the enmer of the iruperty ao told waa 
cntitl d to aue for its reitoralion, or for damage* 
batM 'icsBXB Dill c ItiiixEU DrKiu 

[6 N "W.. 883 

MoBiHrwn IfoLBia r Aviii. hlzaatcAB 

[OW Il„U8 

422 SoUoryor/iOa 

ej Irnere eoder dti-reijor net - ' lit of olhtr per 
ftoa aader norlaapt iStetit decrccf for 

arrfara of rest hnJ been o‘ tainoil by fractional ahare* 
bnldera In a tciure and in executiOTi thertof a is lety 
of the tenure Md hern aolJ, ll appeared tliat the 
ethiT moicty hml been told at th tacne tint* in «ie> 
cutios { a Dll rtgs^eslrrree against nme of the in lg> 
mert dihtor* in the rent eiiits on an el jertion being 
tahiu to the ronfirination of such sale on the ground 
that the viheJe tei are should here liern eeU In ei*n> 
tion of the rrut'drrr'ea i/e/fthst all thst tlie dv 
crce>hcld<re rrcre enti led to hare sold was the right 
title andmteriit of their yodgu luM blora.aniI that 
thev «(TC in (he |caiti B of ordinarr credito't litiu.g 
BO Iiea 00 the tiirare tsd that co laronrutly the 
mortgagee being entitled to raferre kii lie» atainit 
the mo cty eorerrd by bii mortgage the aale of (he 
rrmainiog mouty id ulisfacton of tkerr&t*leerfre 
waaagooiaal end nuld not b« act asid llmtra 
»po toovan Drrr r llxta* Mcmtnx Coo'owo 

I tfuasKs'K-ait liiisE « Oortb Das DtTT 

[l.l,.E.7C«lc., 783 

423 Su'e a/ rU t 

flale xchrre a portion would «ajfie* — A Suoor'finate’ 
Jodge on the application of a ludgmentHrrtditor, 
ordered the altaphiiient and laL of an in Iigo eoncera 
eons ituigof several faclonti and fixed the' thifawk 
for the talc fcbortlj before the dale oi fixed, he usiied 
adirerlran to the Dirtnct Judge a oax.r that the sale 
ahouldbr tSccted in pTrtio >a to be so d iu successi a, 
Lpon thia the District Judge removed the exrcaUen 
prorredinira to hit own Cuart, and Iiined a r -obokan 
di^lanng the 8uhordiaalo Judge’s order null and void, 
aD«.<vdenng the property to he told on the day fiaed 
inonekt Thu waaacordiogly done. Jfe/dtiiatit 
wae eatirtir wl hin tlie Snbordmate Judge’s disere- 
tno to dinxC that the property should be soli In 
^iKtiona cr.en. IJinfoth. <!. iiak. *u»v>. si.tanhfjh o* ya- 
cUinedat an entirely .B«/dthat,aiitUdamag«toa 
perero to hare bu whole property told against his will 
to Bvtufy the claims of a creditor when tbe aale of a 
portsoo would euAce, the irregularity Committed by 
(he Dutnet Judge caused material Isynry to the 
judgment debtors Aanoon Ute r Uscaax 

{83 W B, 1 
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m EXUCUTIOir OP DECREE 

— conHntied. 

17. SETTING ASIDE SALE— coii<niuttf. 

Confirmed on reriew, Mobgan e. AnBOOr, Hte 

[83 W, E., 393 

484. — ilaterial irre- 

gtilarity in puhlishing or conducting sale in execu 
iton — Objection that property sold teas not legally 
saleable— Cwl Procedure^ Code, 1832, ss, Sii, dll, 
312. — An objection by a judgment-debtor to a sale 
in execution of a decree on the ground that the pro- 
perty which was the 6 ub 3 cct of sale was not legally 
saleable, is not a matter which can be entcitained 
by the Court under s. 3 11 of the Civil Proccduie Code, 
so as to afford a ground for setting aside the sale on 
■account of matciial irregularity in publishing or 
conducting it. Pam G'-pal v. IChtali Ram, I. L R , 

G Alt., 44S, and Janti Singh v. Ablahh Singh, 

I, L. R; G AIL, 3S3, distinguished. Per Maumoob, 

J, — The espresEion “ conducting the sale,’’ as used in 
s. 311 of the Ci\il Procednio Code, does not include 
anv proceediuga uncounected with the actual carrying 
ont of the sale, but refers to the action of the j 
oflicer who makes the sale, and not to anything done 
antecedent to the order of sale, Olpberts v. Maha- j 
hr Pershad, L. R., 10 P. A., 2d, rcfcried to, ! 
JiAHonnAiDAE ilisE t. Bechc Bhagat 

[1. L. R , 7 All., 641 I 

425. — — ^ Bee) ee Jor sale 

of mortgaged property and for costs— Attachment 
and sale of other property for r/to/e amount of 
decree — Suit to set aside eeecufton sale — Cictl 
fProLedure Code, 1882, ss. 311, 312 — Finality of 
order in execution proceedings. — In cvccutioa of a 
decree op a mortgage-bond, for the sale of the mort- 
gaged property and for the costs of the suit, amount- 
ing to HI, 001, certain houses were attached on the 
SOtli September 1S8I, winch were not part of the 
mortgaged property. On an obyection raised by the 
judgment debtors that the decree was by its terms 
Ciecntahlc only against the mortgaged propel ty, the 
High Court on appeal decided, on the 6tU September 
1882, that the houses were not liable to attachment 
and sale under the decree. In the meantime, on the 
loth June lSb2, the houses had been put up for sale 
and purchased for HsOO, and the sale had been eon- 
trniied on the IGth August lSb2. Ihe judgment- 
debtors brought a suit against the purchase! to set 
aside the sale, on the ground that the houses were not 
saleable under the decree. Held that the decree, in 
regard to costs, was a decree made personal against 
the judgment-debtor, and tonferred a right upon the 
deciec-holdei to take out execution for the rcco\ ery 
of those costs, not only against the property mortgaged 
in the bond, but also against the person and other 
property of the judgment debtor. Per OliDTiEl,n, J. 
(llAnuooD, J, doubting), that the attachment and 
silo in execution of the decree were i .ihd, inasmuch 
as tiny were made in respect of the costs as well of 
.the principal and interest decreed. Per Mahiiood, 
J., that the suit was malutainablc, and was not bar- 
red by' any pica in limine Abdul Mye v. Faicab 
Rag, B. L. R., Sup. Fol., Oil, referred to Also per 
JjAmiooD, J., that inasmuch as the adjudication of 
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the 6th September 1882 was one between the judg- 
ment-debtors on the one hand and the decree-holder on 
the other, and subsequent not only to the sale, but to 
the confirmation of the sale, and inasmuch as the 
Court was not then called upon to decide anything in 
relation to the nature of the decree as to costs, the 
order then passed could not be used against the pur- 
chaser. Also per Mahmood, J., that it w as doubt- 
ful whether, the attachment haling been made for 
the whole amount of the decree and not foi costs, and 
no separate proceedings having taken place in respect 
of the personal decree anainst the judgment-debtor, 
the attachment, the notification of sale, and the sale 
itself were i alid j but that ei erythiug that was said 
against these proceedings constituted matters falling 
under s. 312 of the Civil Procedure Code, which 
enables paities to object lo confirmation of sale, and 
that therefore, oven assuming that the sale nud con- 
firmation of sale were subject to the objection of 
" material irregularity hi publishing or conducting ” 
the sale, within the meaning of s. 311, a suit like the 
piesent, upon th.it ground alone, was prohibited by 
the last pirt of s. 312. Eaghdeie Diae r. Ilsbi 
Boxsh . . . . I. L. R , 7 AIL, 450 

426. ^ — Omission to giie 

due notice of sale — Material injury. — M'here, in 
an execution sale, there had been some irregularity 
which left it doubtful whether the jndgment-dchtor 
had been duly apprized of the sale of his dwelling- 
honse , — Held that the irregularity had caused mate- 

I rial injury to the judgmcnt-dcbtoi, and that the sale 
must bo set aside. JoXITAEAlir GlEt i. Goeuck 
CnrKBEB Mstee . . . 25 'W. R., 183 

427. Omission to yire 

notice of execution — Civil Procedure Code, 1377, 
s. 248. — An omission lo give notice to the party 
against wliom excenfion is piocccdmg, as pioiided by 
s. 21S of tlio Civil Procedure Code, invalidates a 
sale in execution of the decree. In the mattke of 
TEE EFTlTIOK OF BAVllSSTnil DASsEE. ItAitESSCEI 

Dassee r Dooegapas Ceatteejif 

[L L. R., 6 Cnlc., 103: 7 C. L. R, 85 

Contra, JlTTFASA r. AIAHOxied AkbAE Gazvs 

[2 'W. R, 74 

42S,— — -Omission to giro 

notice of application fop execution . — The omissiou 
to give the notice required by s "IS tf Act X of 
1877 to the judgment-debtor, on application for 
execution of the decree, afficts the regularity of the 
sale which subscijncntlv takes place in cxeciitioa of 
the decree indthe validity of the entire execution 
proceeding,. Rameisuri Danee x. Hoorgadass Chat- 
tel jee, I.L R , G Calc., 103, followed. Held there- 
foic where execution of a decree was applied for 
against the Ifgil reprosentativ o of a deceased jndg- 
inent-dcbtir, and iho notice required by s. 2JS of 
Act X of 1877 vvas not given to such legal repre- 
sentative, and certain immoveable property bdoigiiig 
to the deceased jniigmcnt-debtor was sold, that such 
sale had been ptopcrly set aside hv the Court excent- 
ing the decree by reason of such omission. Qutere — 
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iTifficifnt »n tailljfv lie rnjDircromt* i f joil rr 0«>* 


440 rrrfjtlteiljf t* 

jmlUtati6Pcftali—Btn3 Sec M 

-^Brlnj — A luit VM kronirl*^ lol8t2toirt>*U»tD 
a^ucicn mIp In 1841 on th* pronnd ot Srrr 
iTOJintj in not onnplyiog iritli tli» prOTKiOR* of 
Benpnl nepnUlion \LV. i. IS ol 1633, for tfco [ 
dot. patalicstion of th< inlc A tsmaiar/ rsit nndrr | 
Bro^ Br^ilotioiL Ml of 18 & i 6i li&A boon r 
lirccgW oir'rtJy »ft<T the dote of the ^e by the 
jnlgmeBt-debtor. to ort U MiJe on the t^nad of I 
inai^aocy of the {iarehi«e*SMmey, vhlrh »it vt* I 
dutsuvil There wea bo >!!ep(tKX> ib thnl eoit at | 
&ny imgnUnt; in the pohUciticn of nie It ep , 
peircd fnni the eTidenee in the init of 1S52 Ihatthe I 
notice of sole iru tflijed at the dwelUac hootci ttbr 
jud^rnWehtor, the pU e vhere be mt* «ct« | 
paid, but Khich was not part of the rsute told It 
WM not ] leaded in the BU)t of 18S2 that there was a 
loim or ahere the notifiration conld be 6itd 

aa re-pired ij a 12 Bcogal CetmUtion XIA of 
1793 The ''udder Court held that there had been an 
uriculanty in the pnbhcstian of the notice of aale. 
as tt «ai not aade within the tohit of the eatato 
soldi and Kt the aale aaide on that grossA On op 
peal ,— Beli by the i udieial Contout tee rei mug eoch 
deem, fret, (bat at it did nnt appear that there teat 
any town ot eOUgs withm the pergnnnah at «hieb 
the Mtificatien r^uirtd by the protisiont ot Cencal 
Begnlaticn XLT ot 1793. a 12, eonid ^ aCxed. 
there bad ben ae imsulanty In poatu). tbe Mticc 
at theboau of the ludgumt-dcbter, pj as to ritiate 
the sale , and iieondly, that eren it there bad been I 
an Informalitr in that r'lpeet it ongbt to bate b(«n ' 
objected to u thr suniinary suit brongbt m 1641 and 
cOBldnotfceoixued eleven years afterwards Liwa ' 
s. Buoi Kiinn Data 8 Moore's I. A , 427 

^47 • Zrrrae/artte ta 

paMieatira af eate-BzeeMlion-e^l, of }mp, of 
feefertg aider one ieerte-Urtgoioryls on-t don 
ajt. Heir oeeeetart relahoo CoJe of C.nl Pro 
eedare Mel Xir of ISSSJ, ei SJJ ati 911 — 
The words "on tbe spot wbrre tbe prrperty is 
attaebfd”mi 2‘9 of the CitB Procedure Code ^er 
to each property at taehtd.ind not to a ffroup ot sewv 
ate pnpertitf attached under one proee duiw or order 
ta one eieculMm case, and therefore when dutinrt 

propertieiarepreelaUBcdforaaleinoneesecntioo tba 

ouueion to afhx a copy of the rtoclaniation i i raeb 
’ ^ •" IrresnUnty m tbe 

puUicatiOT of the sale if«W alo that, where there 
u CO evideD« to conneet the two Oraente of bremi. 

UnlyMdBijarynndOTaSll,itn,ii»t#i>p,ar before 

“* “ eaeention-iale that the 

^UJT ecttrl^Bcd cf II (he rroarrabie and eatonl 
and atinbotoUe to it 

alone. Tsttrai Sesnaxi e Drxoa C»m Pai 
AAa __ [l.IaE,llCal«:,74 


SALE IN EXECUTION OP DECREE 

— coalieeed. 

U S^r^TI^a aside SAI.E-co«/isaed. 
TreteAort Code (AH X cf 1S77), et 7?«, m. Sit- 
—iadet si t89 snd 274 of (be Civil Procniure Gxle. 
it is nicratary (hat a ropy et tbe islr'proclanutSoa 
sbosld tie aSixed to irine conspieoons pisre on tbe 
property attached, and the omlriun to do so is 
a matd^ Irrepn'arity within the tnnimiig cf s. Sll 
of the Code of Civil Proeedare Kiittiiu Crow. 
VBtuw r Raw Coovas Goorra 

(I. L. E,, 7 Cnlc., 400 ; 9 C. E. It, 114 

449 

... .•dare Cede (AetXcf litt'j.ee. 2S7. 239.- 
Dpoo an application to set aaldc a a&Ie in cxecntioa 
ot o deerre, on tbe gronnd cf inatmal bresnlaritirs 
tB poUiahug and eoidactug it, it appeared iiiat (bo 
■ale-notifcaticn had not been died np in tbe Cbl' 
tector'e oClce aa requrrd by i £83 of Act X of 1877 1 
that no aSdavit ae to searob hanrg betn made 
In tbe Rrriitry oflire with regard to iccninhnscea 
aa reoniren by a. £87 of the Art bad been filed j 
and uat tbe sale took place m, and act after, tbe 
tbirtirtb day from tba pntUcatlca ot tbe notjrtt 
bot it alto appesaed that thr appbeant bad himself 
been present at tbe nle and bed psrtbtsed the 
property, acd It was net shown that any sahitastul 
tojnry bad mulled from tbs IrregnlaritlM. Seli 
that Ihrrt was no froend fer srliuf aside tbs ale, 
Dm>T Au f blipirrp Cnnesn ^lO 

• [l.l..E..8C&le„932 

460 - — - — ■■ ■— - i'roefamafien 

o/so/e-C.nf Profeder* Cede (Art XIV cf I$8QJ, 
ee SSOiSlt^Swieiotital •A^scf,— Aaaie of reymine* 
I«yug land Is net tficfaela void by msoo of n copy 
of lie atle.prorlaniatKH) not having bdm fixed ep 
in tbe Collectoi's o£re aa required by a. fiS9 of 
tbe Code of t itU Procedure. An omutloa oi to fix 
on such nctire i> an irregulanty, tba remedy for 
which esn paly be by an applicatum nndet a SIX, 
Aana Kcttis r.oz r. CoLiu Camzx Der 

[1 la B., 18 Calc., 422 
4BL IrrrpnUnltee 

IS pn8{iee(iew qysafs— Eridroc* efeocit irr<7«far. 
tItee—Afiftec yv-orfatnafiea qy eoft — Aorif's re* 
yorf-Cmf JPnetiore Code (AH X of 
ee 974 290,291, and SSy—Asfsioraftr/y/iufywmi' 

ereditor who Ass BoCartocIed.— The proclamation of 

aale required by a £7* of the CItH Proecdure Code, 
to be snade at some place adjacent to the property 
to be aold, and tbe spot a copy of tbe ocd9 
in 0 coDipicuoui part of tbe properly, axe acts 
which must precede ibe posting of the noUcee m tbe 
Court h use aa riquired by a S90. Three nujutahs 
were altaehed In execution ot decree* obtained by 

^andJI Prior tothe sate, Ctwhohadalsoo^tained 

a dtme sgsanat the owsrr of the land applied 
for leave to execute Lu decree, in order that he 
might participate in tbe sale-proceeds under a. 22$ 
cf tbe CirU I’pievihire Code. Upon the day fixed 
tor the sale, the Dvputy CcxniDissu.nvr waa unable, 
tfanugh lUneas, to attend | and be postponed tbe 
I sale tor three dare Two of the mouaaba were add. 
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17. SETTING ASIDE SALB—continued. 

and realized more tlian cnongb to satisfy the decrees 
of A and JB. Tlie third a as then sold in satisfaction 
of C’s decree. Upon an application by the judg- 
ment-debtor to set aside the sale on the ground of 
irregularity, it appeared that notice of the sale had 
been posted in the Court-house more than thirty dajs 
before the date fixed fer the sale, hut had only been 
published on the properties to be sold five days before 
that date ; that notice of the existence of a mortgage 
on the properties, hut no further particulars, was 
given, and the mortgagee was allowed to purchase; 
and that the Deputy Commissioner had accepted the 
reports of the Nazir and Court-pcou as to the pro- 
clamation of sale, and had refused to allow the judg- 
ment-debtor to give evidence of its insufficiency. 
JTeld that the proclamation of sale on the property 
having taken place only five days prior to the date of 
sale, and the particulars of the mortgage not haxing 
been given, there had been such material irregular- 
ities in the publication as to entitle the judgment- 
debtor to give evidence of them and the other allega- 
tions made by -him, in order to show that ho had 
snffered material injury by reason of such irregular- 
ities. Seld also that the Deputy Commissioner was 
not entitled to proceed upon the reports of the Nazir 
and Court-peon, hut was hound to hear the evidence 
tendered by the judgment-debtor, though he was 
justified, -under s. 291, in postponing the sale as 
he had done. Held further that the third judg- 
ment-creditor, who had not attached the property, 
was still entitled to have the sale proceeded with and 
his decree satisfied under the prowsions of s. 295. 
STegh Daxl Pooeee r. SntB Pebshad JlAur 

[L L. E-, 7 Calc., 84 

S, C. MEUH LAIi POOBEE t>. MOHAilSIED DUTT Jha 

[8 C. L. E., 308 

452. Irregutarity 

puhlicaiion of sale— Cicil Procedure Code, ss. 27i 
and 289— Omission io leaf drum — iTaterial irre- 
gularity /. — Omission to have a drum beaten as 
required by ss. 289 and 274 of the Civil Proce- 
dure Code "(Act XIV of 1882) Ae?(ftohe a material 
irregularity so ns to render a eale held in execution 
of a decree liable to be set aside. TBUtBAK Eatji 
c. Naita . . . I. D. E., 10 Bom., 604 

458. Irregularity in 

ptthUshing and conducting a sale — Waiver of 
irregularity iff the judgment-debtor . — Previous to 
the date fixed for the sale of certain property in execu- 
tion of a decree, the judgment-debtors presented a 
petition, pra,\ ing for a mouth’s further time to be 
allowed them in order that they might complete the 
arrangcmi nts they were making for the purpose of 
paying ofi the debt, and stating that tbe decree- 
holders had attached and adx ertised the property for 
sale. That petition being -refused, tbe sale took 
place; and subsequently the judgment-debtors came 
in and objected to the sale, and asked to have it set 
aside, on the ground that there had been material 
irregularity in tbe publication of the attachment and 
sale-ptoclomation, and that consequently they had 

TOluT 
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17. SETTING ASIDE SALB-coniinued. 
suffered substantial injury. The Subordinate Judge 
refnsed to hear exidence on this point, holding that 
the petition was an admission that the proceedings 
w'ttc in order. Seld that the petition presented 
prior to the sale did not amount to an admission by 
the judgment-debtors that the publication and pro- 
clamation of the sale had been duly made; and that 
consequently the Court was bound to hear the eri- 
defice tendered by the judgment-debtors on that 
point, and to find whether there had been such 
irregularities in publishing and conducting the saleas 
to occasion substantial injnry to tbe judgment-debtors. 
Giridiari Singh v. Surdeo Naratn Singh, L.P., 3 
1. A., 230, distinguished. Thakooe SIahatab Deo 
c. Leeiaxekb Srson 

[1. L. E., 7 Calc , 613 : 9 C. L. E,, 388 

_45_4, — Irregular pub- 

lication of proclamation of sale — Sale held too soon 
after proclamation. — It is a material irregularity for 
the preclamation to be published less than thirty 
days prior to a sale in execution of a decree, and 
where damage has resulted, the sale may be set aside. 
Megh Lai Pooree v. Mohammed Putt Jha, 8 C. Xi. 
P , SB9 .- 1. Z, S., 7 Calc., 34, followed. ABura 
Kossia r. DooiaiiDoss . . D C. L. E, 303 

Centra, BAiicHAKEAB Bahapbe r. Kajita Pea- 
sab . . . . . L L. E., 4 All,, 300 

455. ; Sale held too 

soon after proclamation— Sale of immoveable pro- 
perty tn execution before thirty days from date of 
fixing up proclamation — Material irregularity in 
publishing or conducting sale — Civil Procedure 
Code, 18S2, ss. 290, 311.— An infringement of the 
rule contained in s. 290 of the Civil Procedure Code 
is an irregularity vitiating a sale in execution of 
decree, and is something more than a material irregu- 
larity in publishing a sale to which s. 311 refers. 
Baehshi Nakb Kishoee r. jUaiak Chakd 

[I. L. E., 7 AIL, 289 

456. — Ciril Procedure 

Code, s. 305 — Delay in maZing deposit— Adjourn- 
ment of sale — Absence of substantial injury. — The 
commencement of a Court-sale prior to the expiry of 
the thirtieth day, or any delay in making the deposit 
required by s. SOD, or the adjournment of the sale 
from time to time without sufficient ground, is not 
more than a mere irregularity and does not vitiate 
the sale. Veneaia r. Savia 

[L L. E., 14 Mad, 227 

457. — Cittl Procedure 

Code, 1882, ss. 290, 311— Material irregularity — 
Proof of substantial injury. — The non-compliance 
with Ore requirement of s.i90 of the Civil Procedure 
Code that before salf s of immov eables in execution of 
decree thirty days should intervene between pro- 
clamation and sale, is a mateml irregnlarity within 
the meaning of s. 311. But its tffcct is not to make 
the sale a nullity without proof of substantial injury 
thereby to the Judgment-debtor. As to this, the 

12 1 £ 2 
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— tonlittei- I 

17 SETIDsG ASIDE SALE— j 
3»ttfr»fcli0D rf^nirpi t/Srointire «»iden« TAaiZ>> j 
uri Biscx Khas c Ievad UrBAis I 

[I. L.R, 21 Calc, 08 
L.IL.20LAL,l?e 

468 C.r»l Frc- 1 

etiure CoiJt s ^11 — iJaiinat xrrrgtilarttg tm /mi I 
/uA ««7 or condtieltig lale — Smlitantial *"Jan - 1 
ItBit/cahoftmtillnig to ilatt pUfi cf iali—ial* ' 
irfd a 'hr dalt ttdnrhtti — C*riJ Frondurt Ctdr, 
n 2S7 2^0— pr«cl»initi«i ef n3e of Im i 
iso<inble propnt; in (xtralion o( a deorroomituA i 
to itAtc tbo place of nie. aad itbcre tbo ute t4ik I 
place on a date otbor iban that noitficd ut the ptocia* 
nabcai, and before the expiralioo of the thirtp daja 
rrqniredbyaSO of IheCinlProcedareCoJr - ReM 
that the iMXi emopliaoce with the prOTui oaofta.SS7 | 
asd SOOel theCude msiore lhaa mere imppUntf, 
that It Dinat hare eanird nhatantial lojory, and that 
the order coafinning the aale tnntt be act amde 
fohitcAi Asad A'lrtore T ilalat Chaiid, J L B, 
7vlH^2S9 rcferrrdto. rer llajniOOo, j— Qa«re 
aihethcT snatenal urrpnUntica neb aa the aboee 
were not to themielTea nSelest, aithm the tneai uifp 
of the ILrit r*n?rtpb of a 3U of thiCode.tojoatif/ ' 
a Conrt is aettioi; aede a aale, without tooninsp I 

wbcthrmchuTe^Tuantiea had renlted IS RbnaMuu I 

isjnry within the meaning of the inr^d paranapb ' 
JiioBA c Ratstu Das L L. 8 AIL, 811 I 

450. C*t\l Pra 

ttimr* Cede, fSSS, r 290- Ore«ad/»r ee'fiaeoeide 
eote— The iofmaement of the pronetoneofa JSO 
of the Cmt FroeedareCode la not a moetrrenlantr 

Jlfefat Claad. I I F^7 All. SAUBeainas 
SntoK f PaTcireto Laj. L L b, 14 Calc, 1 

480 Ce*«f Pro 

ttdort Cod’. !, 290, aH-SoU of tmmort<d,U pro- 
f,rl 3 e« txeeoUco of drerro—SaU Ko'i lifgrt 
oxptraUoo of Ihtrif dajofrom <te protlon<iui»~ 
Application Ig J*'‘S'*c**-dtlSor U ootaoid, gatr — 

ytu^uir- JfwW .rrrgnlaru, --Proof 
cfnlitonhal lajarj w^l'e mtetitarj — tVhere a 

aale cf immorable ^pertyweieentanof* decree 

took place befqee the eipiratioa of the tlnrte d.<. 
re,|n.rcd bya290 ofthebril Pneednt. ^ 
■nthonttteeonaeotof the J>idBidenWeUor,-ip;W|,, 
Em*, CJ (BaoCHTBlT duacntiai, th.t it 

holding of the aale under th«; ew^rt^'; ‘“iTi. 

*“hin the mran.og id . IS 
of the Code, but waa an flleej te. th.. 1 1“ 
open to the jndgmeot-dtbfor ti oht^. to t4e ulr a-ld 

«ithlnthetacanmBefa.Sli f f J"»piUnly " 
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byreaaonoffoehlrrepnlirity. Olf\triir lla^aUr 
ItrxkoA Siogk L. 10 1 A. 25. Iftgk Loll 
Poofoo X. Siib JVrjlad Jdadt, I. A* Ba7 Cofc— 
Si, SaJflora Cicnodimin e. Roiaeoewar Oaopta, 

I L.B„7 CaU„ 4CS j Tnpnra SxaJan r. Datgs 
Clara Pal, / /, S„ It Cale„ 74/ Ponomalx 
3tota»dar x. ff'oomiti Clnndtr Bandopadija, 

J P. S„ 7 Calf„ T30/ Jtnndy Ati x Jladimb 
ClaoJrr .\aa, I L. ll„ 8 Calf, 0S2j .Tofl.r. 
Uortimj, U teklo Kolei, All , tS^S, p 304 , Jatoia 
X lialkara Pat, I L. if, 9 All„ 611 1 and Bakkikx 
Band KxtkiXt x llaUl dand. J L £„ 7 All, 
299,nteTTrHit. GAS9A F&i*Ai> e. Jao Lal Bat 
[LL.R,11AU,S33 

46L - Proeloontioa of 

talt—Sale Irfert leer fixed— Cxvxl Pevetdott 
Code fAet Xir ef ISS2J. e SS7- Sale tel aetJ* 
ai letog no aale — A propotr, adentiaed for nlo 
oodcr a 2£7 of the Code ef Clrn Prtcedva, waa 
told on (be day fixed, but at as earlier hjcr than 
that atali’d In the preelamati'tn Held (ha. there 
had been no aate wilbia the meaiun;; ef thr Code. 
|woeItiaat>ea of the time and place of Mlaasdtbr 
mIAos of the ule at neb lime and pUee betas • 
eooAtiona precedent to the aale bein; a aale este tba 
Code BusivrrmA e Uma Cnr»T Drrt 

tLL.R,ie C&lo, 794 

482. ; Peoperto ttli 

lefor* adrertued litu—Sal* laretid ~A tile by 
pobltf asetioei In e xeextieo of a decree, wbielt It eon* 
dsded at a tune and pUoa ether thaa thoce properly 
BotArd. u sot a aale at all within the iseanms of 
tbe GcU rmcedore Code The time to be twtified 
for a sale by poblie anetioo la exention of a deem 
moat b« tbe time ef tbe commeneemeDt of the aale, 

ID order that all intodisg: pexehaaert may be enabled 
to be pment donng tbe wbola of the proceedin?*, 
and that all who are intercrtcd in the property told 
stay tee that there u a fair competition and a go^ 
tale Where property which waa adrertiaed for tale 
by pnblic aartm isezecBticnof a ieereeat 11 , «f 
waa told at 7 A.X,— ifeU that th> mlatake wut more 
Ihta a mere bcrgalantj In cocdaitisg the tale, and 
that the whole of the proetedisgi were iaralid. 
CBSi>ASiLAi.t AinxDza L L.R.,7 AIL, 676 

488 Propetdg xoli 

Itforo adtarixiod txme, — Where the fact of an cieen' 
tion^astc harfag taken place about two honn earl er 
than thehosr annrunced waaaDrged to be a mate* 
rial irregalanty imoaily prejnAcul to the intrreeU 
of the jadzmpDbdebtor, it waa held to be the toandes 
doty of the Court to take endenee aod determine 
wbnher biddeit had been prerented from atleodiiig, 
and whether an irregularity of a matertal lind bad 
occnired. Ehoot/a Bibxx r. Caw Jiabait Das 

[ISTT-.R., 6U 

464 - _ - Properig not 

sofd at adertued /me— ,f ffent/ios ea sale order — 
Where property ii adreitiird to be add la rzwutMn, 
a change in the apeeified order of ule or other aadden 
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SATJE m EXECUTION OF DECEEE 

— continued. 

17. SETTING ASIDE SALE— 

alteration of. programme, without notice to , in- 
tending bidders, or the express consent of the judg- 
ment-debtor, Tvns an irregularity under s. 266, Code 
of Civil Procedure, 1859, vitiating the sale. 
POKHEAJ SiKGH V, GoSSADt UtlKBAJ POOEEE 

[12 W. R„ 281 

465, Property nof* 

sold at advertised time — Purchase hy decree-holder 
at inadequate price. — IVhcre a judgment-debtor’s 
property has been sold without further notice on a 
.date subsequent to that originally fixed, and espcciall 3 ’ 
when the execution-creditor is the purchaser for a 
very inadequate value, there is an irregularity which 
may cause material injury to the debtor, Kishen 
Peosshi.'no AIojomdae r. Xtoduma Dossee 

' [17 "W. E„ 339 

466, Alteration in 

particulars of property after advertisiny for sale — 
Material irregularity. — The property of a judgment- 
debtor was proclaimed and advertised for sale in exe- 
cution of a decree on a certain day. The proclama- 
tion set out particulars of the property, but subse- 
quent to such proclamation a portion of the property 
was released to a third party. Notwithstanding this 
fact, no fresh proclamation was made, and the s.ale 
tcok place on the day originally fixed. Held that the 
omission to issue a fresh proclamation was a material 
irregularity, inasmuch as the judgment-debtor was 
entitled to, have a proclamation issued accurately 
describing the property to be sold, and that such 
proclamation should be published thirty days before 
the sale. Sna Pbokash Siugh v. Sabdae Dotai, 
SiKGH , I, L. B., 8 Calc., 644 : 2 C. L. R., 260 

467, Civil Procedure 

Code, ss. 247 and 2S9 — ProcZamafion — Property 
ifol-en up into lots — Separate proclamations . — 
Where property intended to bo sold in execution of a 
decree is ivided into a number of small lots, as a 

^mcans of obtaining a better aggregate price, the law 
does not require that a separate proclamation of sale 
should bo made on each lot into which the property is 
so divided. A mere breaking up of a property into 
lots docs not necessarily make it several properties for 
the purposes of iv proclamation of attachment or sale. 
Where estates, though embraced in the same process, 
are really at such a distance that there is no moral 
ccrt.ainty of communication to persons on or interested 
in the one of what is publicly done on the other, 
there should, no doubt, be a separate proclamation on 
each, in order that fnll intimation may bo given of 
- what is to be done. De Pesha r. JAEBnor 
AbdesdieSet . . 1. Ii. E., 12 Bom., 308 

468, — Adjournment of 

sale—Kotice — Jliscreiion of person selling. — An 
auctioneer who sells under a decree lias power to ad- 
journ the sale from time to time (upon giving proper 
notice), hnt whether he docs so or not is a matter in 
his own discretion. Goteo) Haei Vaeekitae r. 
Bank op iNurA. B.urK or India r. lUcmo 
Naeatan . . . - 4 Bom., A. C., 104 


SALE IN EXECUTION OF DECREE 
— continued. 

17. SETTING ASIDE SALE-confinned. 

469, — Adjournment of 

sale—Hoiice. — An execution-sale properly notified 
may be adjourned with the consent of the parties, 
Gobind Chdndee Aooch V. BAATtm Doss Mookbe- 
see ... . . , 22W.E.,481 

470. Postponement of 

sate — Postponement without valid reason. — Held 
that the judgment-debtor could not complain of the 
order of the Subordinate Judge postponing a sale in 
execution of decree from the 25th to the 2Gth, unless 
ho could show that he had suffered substantially by 
the postponement. But the attention of the Court 
was called to the importance of abiding by the date 
fixed in the proclamations of sale as far as possible, 
and not postponing sales without good reason. AS- 
siirrooNNissA Bebee v. Khedemoonnissa Bibee 

[17 W. R-, 278 

47L Postponement of 

sale — Civil Procedure Code, 1839, s. 343. — When 
property has been put np for sale at auction in execu- 
tion of a decree, and bids have been hand Jide 
made for it, the Court is not competent to posipone 
the sale, or to decline to conclndo it, and order an- 
other auction, merely on the representation of the 
jndgment-debtor th.at he can obtain a higher price by 
private transfer, there being shown no ground to 
believe that the amount of the judgment-debt would 
have been thus realized. LtrcEirEE Naeain r. 
Bhteoo Pebsead . . 1 Agra, Mis., 11 

472. ^ Sale, postpone- 

ment of, for lenejit of rfeJZor.— Certain properties 
were to be sold in execution of decree. As to some, 
the sale took place as far as possible on the day 
fixed, but was publicly put off to the next day, when, 
no higher price being obtainable, it was concluded 
at the price bid on the first day. Held that there 
was no irregularity in the conduct of the sale which 
could prejudice the judgment-debtor. Neddea 
Kiseoee Doss c. Bonqseee Moeen Doss 

[17W.R.,210 

473. — Postponement of 

sale — Civil Procedure Code, 1839, s. 249 — Ground 
for postponing sale. — A Judge cannot order a Sub- 
ordinate Judge to postpone a sale in a c.asc pending 
before the Court of the latter officer. An applica- 
tion by a Collector under s. 249 of the CivU Pro- 
cedure Code for the postponement of a sale in the 
execution of a decree of land paying revenue to Gov- 
ernment, should not bo granted where it is not 
alleged' that satisfaction of tlic decree might be made 
within a reasonable period by a temi>orary alienation 
of Use lanffi Jaiseee Bam v. Bwai Kooke . 

[6 N. W., 177 

474., — Eqaitah! t 

grounds for setting aside sale — Sale contrary to 
order for post penement — Misiahe. — Wherca sale in 
execution took place under an order obtained not- 
1 withstanding n consent on the part of the dfcrcc- 
I holder’s pleader to a petition by the jndgmenl4cbtor 
I for a postponement, the petition so consented to 
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HAT.V. ESECUTIOIT OP DE CREE 

17 SEirrCG ASIDE SADE-fo»«.««i 
laTiog Irffn by mitt»k» «fUnr»rfs prfwnted to tod 
£lfd b* tbt jndfTiiEtiUdfbtor la tbe wioag Cont. 
— 'Etli that the jnSgment^ebtOT trtt entitled to m 
defiee in i lait brought to hare the tile Mt uide, 
M tiJe htriaj patted thereby OiyOA PlSStUO 
Elsr r Go?tL Snres 

[L L. E, U Calc, 133 UIL.UI. A,234 

475 Parifone^ent 

ef lalt — ^0^* tfitr order petffottto talt trlere 
order amree too late (a efay es/e — IVhen a Coort 
eiNsting a decree piatee an order pottpaeing a tale, 
acd the (ale tahei place BottnthiUndirtg, m ecoae. 
qneoee cf the (rder amnag too lue> the Coort le 
jrctified la eetting ande the ale on the grensd of 
jTTegnlanty, and iti order doing ao It not appealable 
IfaUKl 8[S6 h r JeovLlil .. 617 W., 354 


feaeaieat mod* Irforr lul omrtay at Co/irefer'e 
e^ee aflir, lalt —The Sigh Crart paited aa order 
poetioniDg a aale beaerntioncf adeerec irb.th order 
amred at the Cellroter’t HFce the day after the aale. 
ilefd that the pnUieaj "a o! the aale «a» tmgoUr, ‘ 
ae the order of {wtrooeoeBt oralidated hbeeoeti | 
ntioD of aJa Kojsib ^lyca c Sosx7 Soon 

t4 N W, 135 I 
A77 — Order/eryoef I 

•oaeaieii ameiaj) a/'er eefe iod tree letd— Cmf 
Pnetdvt Cede iS77 $$ $11. 3lZ~Oa the day 
£tcd f« the eale ef emais laaxeeable property la ' 
the ncntioa ef a decree the Cout oau an emr | 
natpr^g the otle bnt the eale had been effected | 
ufcea each order reached the cAeer roadneting lU ' 
The Oenit, on apphcatioa harog been made to ait 
aaidc the aalc, pac^ ao order ecnftnciai It. Eabae 
ToeaGy, an application hy the di«Tre>ho<der a 
ttiie* of thii order hating berti granted, the Court 
yaiad aa order eethng the aale ande ai (DegaL Btld 
that the aanctiOQ to the aale ortgiaally gireo harmg 
been aithdra»a, the aale cooU not tecany be held. 
^ that the eale .hich «ai effected, the order of 
pcatpaneiirtiit Hotwahrtaading, trae BnUrrfcJ and 
“AiareTjealaeiUErtordfranduifcttiBg 
wde the eale ai degal, tV Conn «a*etiting Ibe dectre 
had not acted wlira nr>e and tie artm vae aot 
<*her»i«e Uegal. Jm, > ««aB 

\[I.Ii.R,2 Au.e8e 
\ ^dolelefdo/ler 


H«T.T1 nr EXECTJTIOIT OP DECREE 

17 SEITIXO ASIDE SALE— eoafiaaed. 
of a. 811 ef the (Sril Proeedare Cbdej that cooae 
qcectly »t »aa not oeceasary to ahow that the defect 
bad raneed nUtaotua los* to the jndsment-debtor j 
and that the Conrt could not confinn the iU<^ eale, 
bot tnnir hold it to he rcA Saltdea Sax t Sleo 
OiaJam I Z, S.,4 MU333 1 Sam Dial v JloMai 

Stmai, I L. S. 3 AlU 701 . and Gaa^a Praaad r 
3aa toil Sat. t L. S~. II All., 333. referred to. 
SiST Lit> r DxBio-rr mu 

[LD.R.,12 AlL,e6 

479. - Coda of CtfO 

Proeedare fAH XIT of 1SS2J. a W5— Orrfer 
paitad If Afftllate CooH/of atay o/ereea/roa— 
Salt $tU la/ora eommantcatieo of toA atoriar — 
Ao order of an Appellate Cosrt under a. 54S, Cnl 
Pinrednre Code, to i!ay execntion of a deeree agauijt 
which as app^ u pendiaz, U in the catsre of a 
prohibitory ^er, and ae eneb would only take effect 
wbcQ eonmnnuatod. If a prepay u eoll before 
■neh an o^rr u eonangnieated to the Coatt holding 
tlw eale. nth eale ta not roid and cannot be treated 
' aa a n^ty Peajdar Eloa t Dotaet DooVj, 8 
Am, 999, iJa^ia Stajl r. Jio/f La}, 3 
> ir..dM,aDai/>a>JasT ATaa A»yl,r.Z.ff.r3 
I Alt, 336, diAagnbheA Boiuwab CsomST* 
I hifi r nrxio Sm>aK MomcKAS 

[lC.W.jr.,228 


460 • 


■ Ppefjeaenteaf ^ 


relr— C.fh Pnetdar 




Bald 

neatoflheeSeiJVi^* P'^r^’o*- 

an bmty to aS legal 

.fcethieBaWlaea^,7lv . **•<* 

’tod the d^ort U ’ ^«‘*^ .«'»*tx*o«t>nalt 

aodnotttenlrS . *» »» Uli¥»lily 

“ “"ntorfi, ,«hia the 


»f a»U^frotlamst\a% o/odyearaed csl<.>-A pro 
ctamatioii of thirty danu neraary when the «?»• 
pnty ie drrt adr^ued for nle, not when the aale b 
|ic«ti<]eed for the ronrenieie* of the debtor S SS3 
of the drD Prmdnre Cod% ISS}, nlated to a r*> 
eale, and sot to a lostpoaed aels. Bmut ftara 
Same Cznmn SEzmEaB S^H 

[1W.E„1IU,3 


a u fcoeih a freih B^iee and pmclasatwa 
ongbt to lane. Ssdser lIooKsn Pravonra r 
Dwaxuaant Suwai . fl 17. R, -hn«, «a 

463. - ■ Poatpoatoxaot of 

ealr— yWiee— A'eeeeerfyyor/rerl proclewofiaa — 

Art YTTIaf fS59, e 2i9 — What a ale faencntioa 
of a deereo u poetp-ned, whether mde&nitely or to a 
died date, it UDNeetary, IntbeabaeDceef aaexprea 
arrasgeOeDt between ^1 the partiee, that a fnah 
piTcluatioa ehonld be Bade ginng notice of the 
dajtowhKhtheealehaebecnpof'pcaed. ItjBaybo 
preeaard. when the notice b wantian, that there haa 
been aa abaence of bidden, fro* whicb alone tabftaB' 
ttal rajory cnoii probably bare anaen to tbejadgnoit 
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SAI^ US’ EXECUTION OE EECBEE 

' — continued, 

17. SETTING ASIDE SALE— confjnuei. 

483. Postponement 

of sale — Sufficient notice of sale — Necessity for 
fresh notification, — Where a sale was notified to take 
place on the Sth, and on that day the order for the 
postponement of the sale to the Sth was made in open 
Court, — Held that that nas a sufficient notification 
of tho sale being held on the Sth, and that a fresh 
notice was not necessary. Gowbeb Nath Sahot v. 
Fukeeb Chand , ... IS "W. E., 847 

484. * — Postponement 

of sale — Necessity for fresh proclamation. — Where 
a sale nas fited for the Slst November, but delayed 
until the 22nd, without any order of postponement, 
or any fresh proclamation of the day of sale, there is 
a primd facie case of injury to the party whoso pro- 
perty was sold. Such a postponement was in contra- 
vention of the provisions of s. 249 of Act VIII of 
1859, as, when a sale is postponed, there mast he 
frCsh proclamation of the sale and date when it is to 
take place. Saswitii Sikgh e. hrAKnuN Pakdex 

[2 N, W„ 143 

485. Omission to 

issue fresh praclamation—Material injury , — A 
decree having been obtained against A and P upon a 
mortgage, the latter appealed to tho High Court, and 
subsequently, on the mortgaged properties being 
attached and advertised for sale, while the appeal was 
pending, applied for and obtained an order for stay of 
the sale as far ns she was concerned. The sale, how- 
ever, tcok place on the day originally fixed, but no 
fresh proclamation was issued, altbough it was 
announced previous to tho sale that only A’s rights 
and interests would he sold. Seld that the sale was 
irregular, as a fresh proclamation ought to have been 
issued, and an inquiry ‘instituted' as to A's share in 
the property; and it having appeared that A was 
materially injured by such irregularity, tho sale was 
set aside. Monnrr Momm Dabs Chowdebt v . 
Bhootjun Jot Shaha , . 6C. I,. E„S37 

488. Indefinite post- 

ponement — Fresh notice, Omission of — Material in- 
jury. — 'Where a sale in execution does not take place 
on the date fixed in the original notice, an indefinite 
postponement cannot bo regarded as an adjournment 
from day to day, and a fresh notice should fix 
another date for the sale ; and where, in consequence 
of an indefinite postponement, an estate has been 
purchased for an inadequate price, and especially by 
the judgment credifor, the irregularity is one that has 
occasioned substantial injury and justifies a setting 
aside of the sale. jHooMxros: CnowrDHBX c. Eabha 
Peeshab Singh . . .25 W. Et., 828 

487. Citil Procedure \ 

Code, 1S77, s. S:90 — “Consent" — Lapse of time 
leiiceen proclamation and actual sale — Postpone- 
ment of sale. — An application made on the dav of 
sale by the judgment-debtor that a part only of his 
property may be sold instead of the entirety, cannot 
bo considered such n “consent” as, by virtue of 
s. 290 of Act X of 1877, would do away with tho 
necessity of a proclamation for sale being issued 


SAUEl IN EXECUTION OE DECREE 

— continued. 

17. SETTING ASIDE SAL^— continued. 

thirty days before the day fixed for sale. Where 
successive postponements of the day of sale have 
been made, but the last of these is made by the 
Court on its own motion without any application for 
postponement of sale being made on tho part of the 
judgment-debtor (although such postponement might 
be for his benefit), a strict compliance with the rule 
that thirty days must elapse between the proclama- 
tion and the actual day of sale is requisite. Httb- 
btjas Sahai V. Bhaibo Pebbhad Singh 

[L L. E„ 6 Calc., 259 

S. C. HtTEBOKS Sahai v. Bhaibso Peeshad 

[4 C. L. B., 23 

See also Bheebaj Kooeei r. Gendh Labe 
Tewabi . . . I, L. B„ 5 Calc., 878 

I 48s. Civil Procedure 

Code (Act XIV of 18S2J,s,291 — Omission by con- 
sent to issue fresh production of sale after adjourn- 
ment. — Where a sale in execution of decree was 
adjourned on tho application of one of two judgment- 
debtors, who vvaived the issue of a fresh proclamation 
of sale, and the interests of both were sold, — Seld, 
on the application of the other judgment-debtor to 
set aside the sale, that tho omission to issue a fresh 
proclamation of sale under s. 2.''1 of the Civil Proce- 
dure Code amounted only to an irregularity, and did 
not vitiate the sale. Rameshur Sinyh v. Sheodtn 
Sinyh, I. L. R., 12 AIL, 510, and Saiish Chunder 
Rat Chotedhuri v. Thomas, I. L. R., 11 Calc., 60 S, 
followed in principle. Bagab Chtndeb Mookeb jee 
V. Raheshcb Mendhb . L L. E., 18 Calc., 496 

489. Ayreement as to 

proclamation on postponement of sale — Civil Pro- 
cedure Code, 1859, s, 249. — An exeention-sale, which 
bad been fixed for a certain date, was put off to the 
corresponding date in the following month on the 
application of tho judgment-debtor, who consented 
that he would not object to any irregularities affect- 
ing the sale if it took place on any date in the follow- 
ing month. An istahar was also issued, and it was 
proclaimed only in a public place. After the sale took 
place as agreed upon, the judgment-debtor contended 
that ho was entitled, under Act VIII of 1859, s. 249, 
to have a fresh proclamation issued on the spot where 
the properties were situated. Seld that, as at the 
time of his application for postponement he did not 
contemplate any such proclamation, he could not now 
object to it not having been issued. Het Naeain 
Singh •». Gossain Lechhee Kabain Pooeee 

[23 W. E., 256 

480. Sale on a holi- 

day tohen Court is closed. — A sale iu execution of a 
decree is' illegal if made on a holiday, whether it is a 
fixed holiday or only a day which the Courts are 
closed by order of the High Court. HaEO J ehahae 
V, Jaded Chusdee Hobdae . 3 W, B., IVIis., 24 

491. Sale an close 

holiday — Irregularity in publication or conduct of 
sale,— -The sale of immoveable property by an Amecn 
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sAix ttr EXEcrmoN of decbee 

—null atri 

17 SnTD«0 A'SIDE SALE— 
rsBclose Wi'ayiinot nor U it »a jm^n* 

luxity ID j'Dtlis'hi*‘g or condDcUnj ttl# RlfHH 

lliBTOt «• ®iBia-r'« ^ssx L 3 AIL, 333 

492. ^«I« vaier Ire 

iiparatt dtcruf—^tperttli *alM— WlifretheCimrt 
ncntisg two dcrrm moJe trfuat« ordm duertiBg 
the oa (h« disc iait of ccrtiio imiaamUf 

I-tip<Tty m eiefDtian of ratli dpcmi Ibe ofScCT «« 
doctisg tb« nte< wu cot toasd to mU nob projxriy 
enn for ftll in rarcntics of lotb itettta, nnd bu mII 
mg nci propfrtj loyontol; wii Ihorrfort nrt ma 
irregnlonty in tbe oondect ^ tbe elei. CcrST OF 
ITisDS r Oata I^isu) L lo 2 AIL. 107 


reXalt 


493 

iirree heUtr ri/iert jvrmi/Jioe e/Coi 
*t wLicb tb« drom-boIdfT bisifolf or kbc otlwr 
pmon forbnUi witLoct tk* pmnxica of tke Court 
Cnt okiuntd ItroEft tk< pmkucr, u col 
fitlarcij it IS a goc4 nlr cnlmaadcDtAltrtudo 
ky tke Coert nsder t be prontioBi of « 59 i of tie Ci«3 
PlOfedQK Code JATBRtU r HAtlBBll 

[LZ,.B.,S£oni..&7& 
Is TK* KATT** «i VcRirAK C a r ni 

l8EL.B,Ap,a7 14W B,405 


49A F*eeA«*e(; 

itent-Mitr willetf yeraiietiea c/ Cerrl—Ctttl 
JVoerdcP* Cwfe fAil Xire/iiSy $$ 9W J/1— 
Falefanf el —Coder (be terBi et •. SM et 
ike Gnl Fiondw* Code, it ii dieoertieoAry witk tke 
Bi^k Coort to ert Mide aa eiecatioa «ade at wkiclt 
Ikedeene'koIdErkaekidaBdyarcbaeed «itb«ot£nt 
ebtaiiusg yenniACKia frets tke Co>irt as to dot and m 
dealing ar«k nek a cate tie Coart allhoul no 
tldensg tie natter ae an bregnlari'y la the eoo^et 
cf tke tale WiS cot interfere witk tbt tale enJeai it 
ran be akown that the jndgisrnt^iktor ^ tofered 
IOB:enb9tint>tlts3DTy arumg fnramrb irrcgnlanty 
UATKTUDAle \AIKtrSI Lm. JIakta 

lI.Ii.B.,UCaI<% 731 


495. Ciia Proeerftre 

Code IS*2 e 2W— FeW./^ or «»errt<« «/ „U 
—In a init In wkieh it wai erstended tba* a tot- 
ekaaer at a «le in eiecnbcn of a deem bad. amder 
a 291 of the CSril Froeedan Code taken eo^c^ 
tte purebaie bceanae be wai tke holder of the deem 
in ezeentxn of wkieh the yropCTty wai adld, it wma 
Md f Hawing'. Jatierla, T Uanlaa, I L. B , S 
foa., 675 that the purchase wai set ToJ ei •e.i,*. 
^oJy Tcidakle Wtai tfc» mppUeatios of the jndg 
^t^btor or other person Intemted m the talt** 
CBmixt.TnAT e 1 r ^.sM 

tLl,.B.,llBoia.,88S 


iOTlIld f< 


SALE IN EXECUTION OP EECREE 

— eoa'i »«e4 

17 SCTTIIiO ASIDE SALE— eaefitted 
If tie law under Art XTV cf ISS5, but eneh 
a porekaie may be trt ande bo the Court oa applica- 
tion nnder a 591 as beisz irregnUr PxuxASrrA 
e StitBwi . I, la B., 14 Mad., 49S 

497 FareAoeeiy 

jr4jmnf<rt4itor tntioei Itert tf Cerri-^ Serudj 
e/ jwBjmnf-deller—CtTtl J raetden Cede ^JSSSJ 
e ?Sd — Where a jadginm'-dtbtor wi bent bare of 
the Court bnyt the -property of bujndsinent.de'‘t» 
at a Cdnit-aale, the remedy of the Utter u by appLca 
tun asder a 591 of tke Cirii Froeedsre Code (Act 
\IF cf JSas) and not by leparate tail. GtST e 
Saebabak I. lo B.. 22 Bom., 271 

468 — — — Ctrtl Tnctitn 

CcdtfJflTire/lSS9},u S9J Sil-Jfpl.-aUcm 
le trt and* te Zi<f— .ire yore af drerrt 

araier crol otiiyanetf. — VMirre the anctioivpQr^ 
ekaser a. a aale In nmtviD if a decree had b^cre 
the tale merely entered mte an agreement sritb the 
de cite -holdcT to imrehtse the decree its a cistam 
ram of mcnee which, bowreer, was net paid till after 
the tale and no instrnmest of atsismBent of the 
decree bad been eieented.— Brfd tbt the auction*, 
paechaserwarsota decree-boldewwithis themeaeisr 
of a. 591. Cm) FncednTe Code As Mlgsro of a 
decree asder as era) aisigsmot has no locwe ef eedi at 
aQtoapply for the neent en of a dteree and it >* 
B«t secraaary fi7 neh as ait.gBe« to obtain leare to 
' hid at the eale held la exeenlxa e( a decree. 
Daeiscta Mosak BhT e BArrxATi Dot 

t4C.W.N,474 

499 FwpcAaeeAy 

rfecree-Aedier-E^/ieoIo/epylieefiea Ajrjei^saear 
I eerdi/ee fe Ae prrwif/ed re ltd et n/«— daeoltdarjr 
^#*/«-CiftI Frieederf CedefAHXir,/15S3j, 
t 59/ —A mortgasee, banng obUmed a decree dc 
cUnog bis Les rn certain property pat ap for tale 
to eaeeatioo of this decree the toorfgaced propertT 
The decree-holder aaked for. hat sraa refnsed, leare ts 
hid at t^ rale, hat. srtwithitaadiog inch refosal 
parehaied theproperty in tbesameof a thud person, 
riiiiniirn nad^the rale was oppoted. and the decree* 
bolder as pnrehaso' hnaght a lait tv poraeisioD of 
theproperty The defendaots contend^ that, lais. 
moch at the pUmtiff (decree-hedder) had been re- 
fased IraTt to bid at the sale hii pnrehase coatd ee* 
he cnforceiL 2lild that tke p amtiif had been gauty 
of as abase of the p i ooe i s of the Conrt in biddmg a 
the sale and baying the property benami, and that tbs 
rale therefae oaght net to be enforced. AIabobeb 
Oazu CBDWnaxT r Baai Lux Sib 

{L L. B, 10 Cade, 7S7 

BOO — ■ ■ ' Tmrriatt If 

decree ioldtr—SIrtmet tfreyelsri/y— Dw/eadisy 
pnrcAaser frem Atddisr— CinT Proerdatt Cad* 
(AH X o/ 1S-7J. t Stt—Zerr* la Aid— Decree- 
Aeldcr retdfed la ataargtr af d<A*deer— When 
liberty isgicen toa d£eree.kDldf to bid at the nUof 
the jsdgnicnt-d^tor's property, be is brand to eta> 
else the most senpalow tainiess in pnrchaAingtbat 
property, and if he cr hii ^ent disraadn other* 



{ 8S63 ) 


DIGEST OF CASES. 


( 8354 ) 


SAIiE nsr BXECUTIOK- Ol? DECBEE 

— continued. 

17, SETIIKG ASIDE SkhVl— continued. 

from porchasing at tlio sale, th it of itself is a saffi- 
cient ground uby tlic purdnso sliould be set aside. 
"Where a decree-holder rms joint in family with the 
manager of an infant defendant, and the defendant’s 
property rras to bo sold in creention of the decree, — 
Seld that the decree-holder ought not to be granted 
leave to purchase at the sale, because any purchase 
made by him vrorrld he for the benefit of the family 
of which the manager of the infant defendant was one 
of the members ; and it would in fact bo a purchase 
by an agent of the property of his principal. Woo- 
PEKDEO ICATH SiECAE O BEOJEKEEOJrATH MTTSDPli 

[1. L. E., 7 Calc., 346 : 9 C. L. E., 268 

50L P ureha se dy 

decreedi older — ‘ Material irregularity” — Liberty 
to ltd — Conduct calculated to deter bidders — Civil 
Procedure Code fAci X of 1S77), ss, 294,311 . — 
The bolder of a decree, in execution d£ which property 
is sold, is absolutely bound, under s. 294 of Act X of 
1877, to have express permission from the Court 
before he cart purchase the property j and n hether 
this objection is taken and pressed or otherwise, a 
sale to him is inr alid unless he has got explicit per- 
mission, The use at a sale of language by an in- 
tending bidder in disparagement of the property for 
the purpose of influencing by standers, and deterring 
them from bidding for the property, is a "material 
irregularity” suflicient to render the sale imalid 
under s. 311 of the same Act. EukhiiiEE BramniH 
r. Beojoaath Siecae . I. L. E., 5 Calc., 308 

503, Disparaging 

remarks by bystanders or purchasers other than the 
decree-holder — Notice of sale — Practice regarding 
sales in execution of decrees — Adjournment of sale 
— Civil Procedure Code (Act XIV of 1682), 
ss. 311, 291, — Disparaging remarks made by 
bystanders or by purchasers at an execution- sale other 
than the decree-holder do not constitute such on 
irregularity as is contemplated by s. 311 of the Code of 
Civil Procedure. Gunga Naratn Gupta v. Annunda 
Moyee Purroanee, 12 C. L. M , 404, followed. 
TVoopendro Daili Sircar y.Brojendro Nath Muudle, 
I. L. P., 7 Calc., 346 • 9 C. L. P., 263, and 
Pukhtnee Piillubh v. Projonath Sircar, I. L R., 5 
Calc., SOS, distingnishcd. It is the practice of the 
Conrts under the Enlcs of the High Conrt, which 
have the force of law, to place all properties intended 
for sale in execution of decrees on a list, and to 
proceed with the sales from day to day, commencing 
on on appointed day. As each property is taken np 
in its turn, an adjournment of the sale of a particular 
property, which is the consequence of such procedure, 
is not an adjournment avithiu the meaning of s. 291 
of the Civil Procedure Code ; and it cannot be said in 
such a c.asc that there was an irregularity in the sale 
not haling been held on the appointed day, Lai 
Mohun CnowMiUEi V. NuNti MoHAorEn Taxukhab 
|; i.I..B.,17Cale., 152 

603. — Civil Procedure 

Code (1882), s. 311 — Position of decree-holder icho 
has obtained leave to lid — Dissuading persons 


SALE IE- EXECUTIOE OF DECREE 

— continued. 

17. SETTING ASIDE Skmi-continued. 

from bidding — Non-disclosure amounting to fraud. 
— A creditor had obtained a decree on the footing of 
a mortgage, and in execution brought the property of 
his judgment-debtor to sale. At the time of sale the 
decree-holder, who had obtained leai e to bid, entered 
into an agreement with P to the effect that, if P 
would dissuade other persons from bidding, he (the 
decree-holder) would purchase the whole property for 
SS3,000 and conrey it on certain terms to P P 
thereupon exerted his influence and succeeded in 
persuading wonld-he puichasers from bidding, and in 
consequence the property was sold on the 11th April 
1891 for KS3,000, which was a little more than half 
its actual value. The sale was confirmed on the 
29th June 1891, and the judgment-debtor, who at the 
time of the sale was a minor under the Court of 
Wards, attained his majority on the 21st April 1894, 
and filed this petition praying to set aside the sale on 
the 15th May 1894. Neld that the omission on the 
part of the decree-holder to disclose the agreement to 
the Court amounted to a fraud upon the Court 
entitling the jndgment-debtor to say that in point of 
law no leave to bid was granted, and that the with- 
holding of information is no less a ground for 
cancelling a sale than actual misrepresentation on the 
part of the applicant who becomes the purchaser, and 
that therefore the sale must be set aside. Jatini- 
lAEDES KATtTTTAir r. ViJIA RAeuSADHA ATTAEAEPA 
Kaieak Gopaiab , I. L. R., 19 Mad., 815 

Held on appeal to the Privy Council. — A decree- 
holder who has obtained leave to bid ol a judicial sale 
is, in regard to restrictions upon him, iu the same 
position as any other purchaser. A charge against a 
bidder that he and those who have acted in concert 
with him ha\e acted in such a manner as to preient 
the best price from being obtained does not of itself 
amount to a cbaigo of fraud, nor will proof of such 
concert inialidatc the sale to him. The judgment of 
the High Court in TVoopendro Nath Sircar v. 
Projendronath Mundul (1881), I. L. P., 7 Calc., 
346, though a correct decision on the case, was too 
broadly expressed in comprehending any dissuasion 
by a bidder at a judicial sale of other persons from 
bidding, as a ground for setting aside the sale. The 
Judicial Committee affirmed the decision of the High 
Court that, on a petition for the setting aside of the 
judicial sale under s. 311 of the Code of Ciiil Pro- 
cedure, neither the fact of the above agreement nor 
the dissuasion of bidders afforded suflicient ground 
for making tho order. Bnt the High Court had 
decided, in favour of the petifioner, another point — 
that there had been material irregularity, within that 
section, in an omission on the part of the decree- 
holding purchaser when he had applied for leave to 
bid. This bad been that he had withheld information 
of the agreement from the Court, which had granted 
the leave to bid not having been made aware of thi 
arrangement. The omission to disclose this fact 
had, in the opinion of tho High Court, amounted to a 
frand upon the Court executing the decree, and 
entitled the petitioner to have the 'ale set aside on 
the ground that in point of law no leave to bid had 
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n^T.v. IN EXECUTION OP DECEBB 

—ecnlinted 

17 SETT1^G ASIDE SALE— 
b»oi psutcd Jlrld by the Jodieial Committee 
that this grcnnd hid not been eitibliihedby evidence 
on in iaane between the pirtlci having been taken 
lortbefint time m the Court of Appeal witbaehange 
of the matter in controreriy i ind tl at the fraud on 
which ilcFue the High Ccarfa order eonldb* initamed 
had neither been alleged nor proved ManoMlD 
MfTiA RaTutnia c SavTASt VuiTi IliontrwADBi 
Gopaun I X B., 23 Mad , 237 

ru It , 27 I A . 17 
4C W N,227 


604 lkiK*«a Iff 

ton o/dieret holder — Codi<ifCtoil FroetinrafAet 
X of 1S77J I S94 — A pnrcbaie by the (on of o 
decree holder undivided In lotereit from Ua father 
la a puTchaae by the decree holder within tbo meaning 
of 1 294 of Act X of 1877 ai it atood preebroaly 
to iti amendment by Act XII of 1879 and u abao- 
letely void if the pnrcbaae were made with fon^ 
which were joint property of the father and ion 
Lanavaa DseBPavsi c Axaii OianpaKBi 

tl X R , 6 Rom . 130 
Since the amendment of the Civil Procedure Code 
be Act XIT of 18*9 the eale would not ba treated at 
•baolutely mid but m liable to be eet aeide by the 
Cenrt on application by the ] udgme&t-dcbtor or ether 
party lotereated lu the laU 


605 ■ Sifeefion of 

tiighiet lid^Aloritti tall oantid hy not of Judy 
meaf iMor—TItjhtit itJder deolared not tho fur 
ehaitr-“TaUdtfy of tale —Three attempt! to tell 
land taken in eseeatun under a decree had been ren 
dered abortive by the acta of the jodgment •debtor ^ 
adelayofaevni yeari occaiioBed daring which by hia 
condnet be defeated the execution of tbo decree 
^’hen tbo property waa pnt np for tale for the fooi^ 
time the Collector rejected the two fa ^hcet bid* on 
tbe gcuand that se tluT of the blddete couid prodoco 
a mookteamamah from tbe peraont for whom re> 
ipeetWely they proteiicd to act at agenta, nor piu- 
dnee the reqni/ed depoi t and he declared tbo third 
hifheit bidder tbe purebater of tbe land. Held that 
under the circumetancea the cmdnct of the Collertar 
waa jatllfinblc and the lalevalid Uontln KaRAiH 
SwoH r tunxiKinro Mieaxu Msrofa 682 
[2 lad. Jur, 08,1 6WIL,P. C,7 
8 Mooto a 1 a , 324 

any lot h 

11“ pnrehaaer ahonld tbA and then bo 

P*^®t **'*‘“S "■’“'1* Icf^mild at ouco 
”5 M the nak of tb7 firat purehnrr 
^ “ knocked doi^ him. 
preahnbed depoait m 
“? PW«b*»w Cnpisoo Jan 

■W'. E., 1884, Mis , 30 


SAXE IN EXECUTION OP DECREE 
—oonltnued 

17 BETTING ASIDE SALE-oos/faued 
rteetflt/or anouni ioe to liia —Where the decree- 
holder it hlmeelf the pnrebaMr at a oalo in execatioa, 
there la no renaon why he ahonld cot, Inatead of pay- 
ing the price in catlC give receipt! for the amount 
doe to him under hi! decreet loppoiing theD value 
if tofTcieut to eover the smoant for which the pro- 
perty I! oold The fact that he d let to la not a valid 
bbiectlon to the oalo Knnxir CncntpiB Guou 
« UlOVB CUPWIB FaVC CnOWDBT 

Cie'W.E..48 


608 Payment of fur' 

ehottmentf—Ctril Froeiiare Codt 1S30 tt 254 
256,251— Default <• nakiao drpoeit—Directioni 
so to the payment of tho purehaac-money at lalet in 
errculion of decree ariamg on ter «. SS-t, Act VlII 
of IfitO were to be dealt with at provided by that 
aeetion, and did not fall under aa 25d and 257 A 
default under a 25t waa not an ' fm^Isrity in 
eondoeGngtbe tale” nndcr ! 25S. DstwA Dsobb 
D oasBt r Goest ScoBBrui Dosstx 

[6 W.E.,M19,B2 
B09 ■ taymeut of fur • 

than money— Ctrtl Proeedare Coia 1871, *,284 
and tt S06 SIS— Aet ejf of pnrehat* fiooey-- 
Omiuton to mote depoeiC— Tbe re<iulreineati of 
aSOOef the Cinl Preredure Code appiytoE to sH 
etaetof laleef immoveable property ood^CJuXIE, 
a decree-holler buying with periBitiioo pvs under 
0 S9t and dnmng to art o9 bit pnrehaae money 
againet the amount of tbe decree i* not exempt from 
the eeemity of making it tbe time of ule a defoilt 
of 2$ per cent en tbe amount of aoch pniThaac-meney I 
and sufb deptslt mnat be made In caiA The option 
eo to act off tbe purchaie money cannot be exereued 
by the purebater until the confirmation and payment 
of rxpcnoca of the tale Where however all parGct 
intemted in tbe amount to be depooited bare waived 
their right to have that amount depoxited in caah. 
the tale ought not to be act atido on tho ground that 
• caoh dcpeolt hae not been made Goexi. SivGnr « 
Box DmwABiB Lain Sanoo 6 O X. B., 181 


610 




ntof 


1 — CwlFrooedaro Code 1877, t SOS 
—Failure (apsy dvpeaif offnrehate money rtjnirad 
tf Hat reetioa — The pmon declared to bo the pur- 
chaoer of property pnt np for taU in eiwntlon of » 
decree did not, at required by a S03of the Civil Fnr 
rodare Code pay a dcpoait of 2j per cent, on the 
•nmunt of hit purchaie Immediately after inch de 
clantioo, bnt on a date vubicqueut to the date on 
which the property waa put np for wie, JTvJd that. 
th»e waa no tala at all of the property IsrnaaH 
AxiKuav a Nanarr Scaos XX^6A1L,S18 

611. Failure Ig fur- 

ehaeerto mate tie depoetl rejmired byt 306 of the 
Cieil .^ocerfur# Code — ITurenal trreyularUe <» 
ceadwefiey eale— Cieil Froeedure Code (Aef XIV 
qriS93;.er 214 S06,803,8tt and SI2— TaUnre 
on the part of the pertou declared to be the purchaser 
at a wle in ezecutira of a decree to mak^ and on the 
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SAIOI! m ESLECUTIOISr OF DECREE 

— confiniie/f- 

IT. SETTING ASIDE SALE— cofif.'nwfrf. 
part of the ofliccr condneting the sale to receive, the 
deprsit of 25 percent, on. the nmoiuitof the piirchn'c- 
moapy in the manner required by s. 306 of the Code 
of Ciul Procedure, constitutes o material irregularity 
in conducting the sale, which must be inquired into 
upon an application under s. 811, and consequently a 
separate suit to set aside a sale on such a ground will 
not lie. Jnlitam Ah' Khan x. Narain Stng, J. L, 
J?., 0 All., SJS, dissented from. Bnut SiKO r. 
SAiswAif Srs-BH . .ED. R., 16 Calc,, 83 

B12. InahiUig ef 

j>vrchastr io mole deposit — Jie-scle — Sulstnniial 
iiy'nrv — Citil Trocedvre Code (Ati X of li!77J, 
g. 393. — At a sale in execution of a decree the pro- 
perty u as knocked down to a bidder at 1?2C0. The 
bidder was unable to make a deposit, and the pro- 
perty was immediately put up for sale and re-sold 
for H60. held that the indgmeut-debtor had sus- 
tained such substantial injnry ns uould .instify tho 
Court in setting aside tlic s.alc, notirithstnnding 
that the judgment-debtor might, under s. 293 of the 
Civil Procedure Code, have recovered tho difference 
between tho origiD<al bid and the price at uliicli the 
property was sold. Beewk CntTTOEit Shioedab v. 
PuKBEsinfATn Biswas . L E. B., 9 Calc., 88 

S. C. Bepik Cnu>DEE SnicKDAn r Jlonnoo 
Stnitm Cnowxnmti . . 12 C. L. R., 816 

613. — Omission to 

male deposit — Vefault of purchaser after sale of 
portion of jroperty sufficient to satisfy decree . — 
where a portion of the property of a judgment-debtor 
has been sold in’ciccntion for a sum suflicient fo 
satisfy the decree, the Court is not justified, on 
default being made by the purchaser, in directing 
the sale of any further portion of tho debtor’s pro- 
perty, it being open cither to the judgment-creditor 
or tho judgment-debtor to apply that the balance due 
upon the decree, after rc-snlo of the portion alrriidy 
sold, should, he realized from the defaulter. JoT 
CnuKUES B iswas u. Kak Kishobe Bex Ssrcab 

[8C.L. E.,41 

514. p'ailisre to malee 

d.eposit — Tie-sale without notice — Irreytilar proce- 
dure. — At a Court-sale in execution of a decree, 2' 
hid B 8,550 for tho judgment-debtoris land on the 
24th Sfarch 1S82, but the Amecu re-sold the pro- 
perty the next day for R2,600 on the ground that tho 
deposit was not duly made. T objected on the 
28th March and a fresh_ sale was ordered by the 
Court without giving notice to tho judgment-debtor, 
and tho land was sold for E2,T00 on the ISth June. 
Oil the 13th July the judgment-debtor applied to 
have this sale set aside and the sale to T confirmed. 
Seld that tho judgment-debtor was entitled to have 
the sale of the 18th June and the order which led to 
it set aside, and that the Court was bound to decide 
•whether tho deposit had been duly made by T, or, if 
not, whether T was liable for any deficiency in the 
price which might he realized on a re-sale. KtrrPAT- 
VAjf C. Kakab AHI ArTAK . E L. E,, 6 M a<3., 187 


SALE m EXECUTION OF DECREE 

— continued. 

17. SETTIKG ASIDE SALE— coatinKed.’ 

615. Failure to pay 

purchase-money — Fe-sale. — ^At a sale in execution 
of decree, certain property was knocked down to a 
bidder, who made default in payment of the pur- 
chase-money. Subsequently tho Judge again put 
the property np for sale, and re sold it at a lower 
price. The decree not being satisfied, tho Judge put 
up other property which had been advertised for sale 
with tho property above mentioned, without getting 
from the defaulter the difference between the price ob- 
tained at the second sale and that obtaiued.at the first. 
On an application by the judgment debtor to have tho 
sale of the second property set aside, — Feld that no 
sufficient canso was shown for setting aside the sale. 
Joy Chtinder Fiswas X. Kali Ktshore Fey Sircar, 
8 C.L. It., 41, distinguished. Khiroda Mayi Fassi 
V. Gdlam Abardari, 13 B. L. R, 114, followed. 
Goto CnrauEE Biswas r- Chttkiier Coojiab Bor 

[E E, E., 8 Calc., 291: 10 C. L, H„ 238 

616, Failure fo pay 

deposit — Tie-sale on default in deposit — Ciul Pro- 
cedure Code, 1859, s. 353. — In a re-sale for default 
under s. 253, Act VIIl of 1859, the officer conducting 
the .sale was not bound to commence from the next 
highest bid below that made by the defaulter, instead 
of commencing the sale de novo. Goto Mookh 
S iKon V. LaiiLa Goto Stoeto 

[1 -W. R, Mis., 11 

517. Inadequacy of 

price. — Smallness of price is not a sufficient ground 
for setting arido a sale, unless it be tho effect of an 
irregularity in the' sale-proceedings. Beet Bhuotto 
S tKGH r. Mepxtojeet Sikgh . 6 "W. E., Mis., 31 

Ktodea KisnoEE Doss r. Bungshek Mohto 
Doss 17 W. E., 210 

Hubbeedoi, Doss r. Atoekdeb. Htobeeooia. 
Hossbi.x t. Eaad Mobigaoe Bane 

114 W. E., 44 

AiiMooDBr CnowBUEr V. Cetodeb Nath Sen 

[24 W. E., 227 

618. Inadequacy of 

price — Inadequate price produced by mistake — 
Misstatement in notification, — Where an irregular- 
ity in an execution-sale (e.y., misstatement in the 
notification) produces a mistake, and the property is 
consequently sold at an inadequate price, the judg- 
ment-debtor is entitled to have the sale reversed. 
KhODEJA BiBEE f. JOHAU Boueen 

[14-W.E.,S20 

519. — Civil Procedure 

Code (1SS3J, S.2S7— Misrepresentation of value in 
the proclamation of intended judicial sale — Sub- 
stantial injury within the meaning of s 811. — The 
value of properly of which tho sale has been ordered 
in execution of a decree, when stated in tbe proclama- 
tion of the intended sale, is a material fact within 
sub-s. (e) of E 287 of the Code of Civil Proce- 
dure. An undcr-sVatement of the value of the pro- 
perty having been made in such a proclamation. 
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RAT.V. IK EXECtmOIf OF DECBEE , 

17 MmTNG A5^IDE SALE— 
wt-ti m to ciaJ»»d laA to jre* 

tat tieia tm o5«r^ {TifH. or IniS 

U(S<&ic (t ill. laJ th« lair taric-c rrral M la • iHe* 
»lti>f«tte loiAr^ito —HfWtliltierh cmB*»to=»tt 
vu • u f^u Untj in o» eoo4*<*- 

jBg tb« sL.e. illWaiSi thr^ euebt be so rntr rt 1 ®«r- 
iss palLei'joo cf tie rilae in tiaJ preeUaut rail 
nai tilt £:« i;'mil rraotdi poridrj m «. Sll 

«« faipiT^ nni-ri. Sit 

91TKA7S Kru t Pn. Kri.* 

p. I*. B, 20 AIL. 413 
Ii R, SS L 140 
3 C TF H, &50 
BSO Oa 1 «:« tf 

prg pt rtT ra <f i d««m tie nice 

13 tie tilr forUeaitim .i a CMml fart witiin 
•nb^(«) of 1 . 2J7 cf ibe Code of C;»3 Proednr*. 
Csder eiliitxai f ritb fxf»tit a a satmal ure- 
pnlar jib paibiii.s or eoadartiee tie *il& Sit* 
siKtNurtDr Rtixiiixi'^ucti* 

[t 1.. a, 31 lIjiL, 608 
62L — Itiirj—fj »/ 

fnn—Jte mal itryeVn/j— Ct»/e*i*/,e*^'e«’e 
— C<Se cf C ti fe^rfor- fSrt SIT ♦/ fSSSy, 
«>.1D3 31I.«af31f.— TieeaUofnBaoTetiUn^Te^T 
to tie i^ieit lUdrr 'tr s pio* «iieb R^K^tctlj 
kfT«*n to be toe b-v u » eatenal m^Urtj a 
j^theVrB; or eoAnetiss tie oIa 1 demo-Waler <r 
oJnArast^riier abzA tfple to att utden aIooo 
1tor*MBdef tbofm mliiM l<r^to> lev Codrt 
hSlteltbeCoIeef CrQPrQe«3»,l5iS,ti« Ge3 
Cout enuet. ntoa or vnteet tT^Eoa^n, refnae to 
eci^m 0 oale cb tie mKcadtlM tie pnr* \i4b too 

tern- lAS'sn Ci KiaxsasKiT 

X*> a, 8 Bom , 4S4 

622. — — Tm^iejs^tf »f 

fnet —Tie e:m=em:» lS»t r- 7 >»rtj ■»* *oU la 
exeentxo e*» dem* Uto* it* jecfer inJne osdtiat 
w tUtaiti tie lole, u tot aoZrwzt to 

__ j «cr6K * Toentr 

6II W,19 

/oiOffojey •/ 

te.a o-f./eetM*— C.r,7 Fn^tr* Cuir, 
M, So. -At a a^ Uu ^ u,, 5 ,^ ^ep. 


Tiliato tie »lr Brcsoc 
Ssres 


S23 


tneleT IS^ D eimtiog of a d<eTre, 
jnrciiMd an eitot* fee FLktto Tie ict^ratm 
0 eole ha4 ftated tio Gorr— Bent teretne to fco 
F«« ^ rf ESI^ r« 

W^AB-nBlS*i TbeaaWinartttpnied «b 

«« tie me cf a tececd m an aexLoa. 

toij t^ jefctteEt^ter fa foehVot. 

- tie attadased and tie BstiSeitXB a 
^bro^ -y^UiBed." OatiefaOrt^iejiSTtrtB 
a. 255 of Art "Vin 

rf lE^o tie laS* « tie sremd cf Batuttl erine B 

trtiSafaoo a repaid to tie 
e«m. aM tits Ataaed fraa tie Jadjt an etin 


SAIJ: IK EXECtmOK OF DECREE 
— esofieaeJ. 

17. SETTI50 ASIDE SALE-efo'rtarf 
porpjrtjiytohaTe keen tea.!eoa imewnaler fc3”5, 
Ht unboct settee to tie mpadrcLa-ttisj aefde li.* 
*alc ra tie proond cf i:^rqnaee of prM and tie 
a*OTrBRtxio«<i rsilmal error Snioepoeotly lie 
JaSet ftraied to ctc£m tie ale asd to lane a 
entifka'e to tie rtepaadeEi Tie liwi CrxrL cn 
appSeatioe ij tie w pcadint nde* 2 lASSViet.a 
e lot, 1 , IS, held tint tie ebteeti'^ tnadewcR 
QtaCtiett, lai djerted tie Indz* to eceSm 
tlu Bale iTtU be tie Pnry Coasen tint, al‘!m:b 
tie aSeped laadrrjnarj cf jrtee irai *0 jToned ix 
re'maj fe, ecnSm tie »Ie, jrt tint ti* aWe c*or 
ta ej»nf jiap aawnnt ef (rjreaaeot reefone era* 

an irees'nlanty (eee «. *t3) for whjei, «a prorf of 

aeiftariUal ojtfy tolie foisraentoWlortimf'B*. 

tie <a<( B>*it isee bees *<t aixlei bet tint tie 
alcne pet 'icB for portpenesnt a»cnnted to an ad- 
i3*n»fcjtie]B<!psiestwJ«'tortiat the ootidentsai 
vaa eonert, cr tint tiere va* no ssei irregnlarf' j ai 
*cntd be Liite t» naSeaL ftim s tni SiSdB r> 
Qnsio Viiais 

(la R, 31. A., £30 29tV.IL,44 
A£rsiaz tie droiios ef tie Biei Coert fa nrs* 
pt« Sisoo e. GaggiACT trfQw 

[10Tr.B«227 

634 .,....-■ Zudt^’g •/ 

/ en e e Fme to oifire r/ ttU—ilm iaM*<p*<J 
of (TV* U net a tnSrwst psesd for ertto; wefa • 
ale B mrctoA if to estoUsLal bjnj AM fact 
(anted to laJ^wstdeitoe bj asj Bate^ im?T^ 
t*j to i^iLiisp and robdnftto^ ti* m!*) wm lie 
tom'MB ef tbtg»Beef av'oop pnpmui fa titneV* 
«f ale u net eoci as brernlan'e. vies ti« cebe* 
, La*t«es*(rreds tie rfitmooi^asdtiecTtatelM 
been xtittifai S’coriA Bot<XEr r BucCooXAt 
Sign . S5Vr.R,3S9 

833. /aodejsoep ef 

jTn<»— /errjslenfjia taifuliajereeadorfieyei’e 
— If it u pniTeil tiol teepnee obtafaed f-f f i g[»ity 
eeU at a& nemton lale u p-tailT cadejnate. and 
if d be afa> i t o re d tiat tine bu ben a caler&l 
Icemlintj to pKiabn-jccr eeadncti^ tie *a]e, ^ 
, Coart anil preease tlat tia jrrepnlantJ w»» tie 
eaaa ef tie tsadeqnaej of peace, orta p-OT u gite 
to tie mOxy Cepe«aati IkirT r Stf Zactoto- 
i Ft* 6'*yL Z Z.. i, 2 Cefc, 542, apprerei KiSI* 
I Ta»* CBcwn**»r» r Baxccoxas Goopu 

Cl. li. R. 7 Csle, 4ee . 9 a I*.3L. 114 

‘ 528 _ Ifefeetel 

» ,r»Tj*;*n/,-Codf »/ OnT Prtocf.re fTSS?^ 


, •* «»< 511— Safe «r taeZcpiaer* pei« eoi*/ 

i fo Icse ♦/ nit act Uraj jbeZ—tVbir* a iiiter’i 
ssdtr attaeiroat bad b«ra onfand to be 
told at a Sard date, after lie fitpcml cd a entaia 
clasa tierrto Bade andcr a 278 cf tie Cbd* ef nefl 
. Fneednre, bs* no beer had bees £xed fer eale aa 
J re^Siied bj a 2SL asdtie peopotj va* ardd at a re; 
1 faadeqnatcpnce bj rtaaea of tie pancte olbvilm. 

'—Mtid, a£i^nj tie decsiCQ of tie 'SaisCoate 
I Zadge, tb^ tSsete bad been tBatenal irrepalar^J 
I caostog entotaxtul fajsT to tie debtee { and tfat It 
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DIGEST OF CASES. 


SAM3 US’ EXECUTIOIT OP DECREE 

— coniinxicd. ^ 

17. SETTDsG ASIDE SALE — continued. 
is sufficient under s. 311 of the Code, if the e\ idcncc, 
thoush not “direct evidence,” shous that the injury 
uas a necessary result of the irregnlai-ity complained 
of. Tetsadvh Jiattti K^an Ahmed Husain, I. 
Jj. i?., 21 Calc., 66 ! Ii. 11., 20 1. A , 176, explained. 
StTKKO MOXEK DEBI r. DAKIKA EAyjAS Sastai 

[L D. E., 24 Calc., 291 

527. — ■— Cirtl Procedure 

Code (1SS2J, sf. 291 and 311 — Material irregular- 
itu — Sulstantial loss — Inadegiiacg of price . — 
Where a matorial irregularity is proved to have 
cccniTCd in the conduct of a Court-sale, and it is 
shown that the price rcalired is much below the true 
value, it may ordinarily bo inferred that the low 
price was a consequence of the irrcgnlaritj-, even 
though the manner in which the irrcgnlarity pro- 
duced the low price be not definitely made out, 
llTien a sale is adjonmed under s. 291, the provisions 
of that section must be followed with exactitude. 
VErrEAXA Stobabata Citetti r. ZAitrsiiAii oe Kab- 
TETiyAOAB . . . I. li. E., 20 Mad., 169 

528. — : ■ Sale at an in' 

adequate price, through irregularity in sale-proceed- 
ings. — Where six tenures with separate recorded 
jnmmns were lamped together and sold in execution 
of decree as one lot, whereby the plaiutill and his 
co-sharers were prednded from buying up any one 
or more of the six tenures, and no descripHon of the 
properties to he sold was given either in the sale 
proclamation or Intbundi, in consequence of which 
the defendant was apparently the only bidder, and 
he purchased six tenures at an inadequate price, the 
sale was reversed as frandnlcnt and illegal. Surs- 
XVXT Doss C. EiUJEEBUK Eoe . 18 W. K., 342 

529. — — — — — Inadequacy of 

price — Irregularities indicating suspicions of 
jraud. — lYhere immoveable prepay of considerable 
value had been sold for Ell in a sale in execution 
of a decree for Hlf-ll-O, and purchased bonami by 
the execution-creditor in the name of a relative, 
anl it was found that the judgment-debtor had not 
h(Cn inftrmed of the sale, — Held that all these eir- i 
cunrstances tahen together justified a suspicion of j 
frandnlcnt dealing, and that the judgment-debtor i 
was entitled to recover his property on payment of j 
the original due. Gobetd CnWATVEE Mookerjee u. i 
Eaac Komwi. CHAiiBBjEE . . 25 W. E., 364 j 

530. — Inadequacy of ’ 

price of property. — The market value of a property > 
is not the valno wWeb ought to ho taken as the ! 
standard at an auction-sale in execution of a decree i 
where the purchaser ordinarily gets neither a title 
nor the title-deeds as in a private sale, but only the 
right, title, and interest of the judgment-debtor at 
the time of sale. Mkah Kiiax r. Eaeadc Chitsxiee 
C nowDEEvr . . • .18 W. E., 197 

53L I'^dequacy of 

price— Sulstantial injury— Civil Procedure Code 
(Act XIT of 1SS2), s. oil . — fhe relative cause and 
effect between a proved matorial irregularity and . 
inadequacy of price may cither be established by j 
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SALE m EXECDTIOE- OP DECHEB 
— continued. 

17. SETTING ASIDE SALE— con/, ntiear, 
direct evidence or bo inferred, where such inference 
is reasonable, from the nature of the irregularity 
and the extent of the inadequacy of price. liTierc, 
upon an application to set aside a sale in execution of a 
decree, the material irregularity in the publication 
and conduct of the sale complained of was the notify- 
ing of an incnmhrancc which did not really exist, and 
which must, in the ordinary course of things, lower 
the Value of the property, — Meld that it might 
fairly ho inferred that the irrtgnlaritj' in the con- 
duct of the sale was the causa of the inadequacy of 
the price. Macnaghten v. Mahalir Pershad Singh, 
I. ii. It., 9 Calc., 636, and Pala Molarutr Pal 
V. Secretary of State for India, I. L. P , 11 Calc., 
200, referred to. Gnn Bdksh Laxb r. Jawahib 
S ixoir . . . . L L, E., 20 Calc., 509 

(e) SUBSTANTIAB IXJtTBX. 

532. Proof of suh- 

siantial injury — Civil Procedure Code, 1S59, 
s. 256. — Even where material irregularity had 
occurred, as from non-issne of proclamation of sale, the 
party appl.ving to set aside the sale on that ground 
was bound, under s. 25G, Act Till of 1S59, tcT prove 
that he had sustained substantial injury thereby. 
Joy IaeaDossee v. JlAnoiiEi) Hossees 

[2 W. E„ Mis., 2 

NmiiOEEE Sjiaha v. Easi Cnxmx Deb 

[6 W. R., Mis,, 45 

Abooe Maboued V. SmB Doozjlbee Tewakee 

[U W. R,, U4 

Lake Eam r, Mohesh Doss . 12 W, E., 488 

Ncjsiooddeen Ahmed v, Abdoob Azeez 

[15 W. R„ 95 

Chtotdee Sekhue Deb r. Jadcb Chuedee Sett 

[I9'W.E.,78 

Saswue Sisoh r. Maehhn Paedet 

[2 37. W., 143 

SHEO PbOKASH lIlSSBK 0 llHEDAI NaeAIK ‘ 

[22 W. E., 560 

This non forms an express enactment in the Code. 

583. Presumption as 

to irregularity and injury — Civil Procedure Code 
(Act XIV of 1852), s. 3II.— MTioro an applieption 
is mad<> to set aside a sale in exeention of a decree 
on the ground of irregularity, it is not to be presumed 
from the proved existence of imgnlarity and injury 
that the latter occurred by reason of the former, iii 
the absence of evidence to show that the injury is the 
result of the irregularity Macnaghten v, Mahahir 
Pershad Swyti, 1. L. P., 9 Calc., 656, and Pula 
Molaruk Pal v. Secretary of State for India 
in Council, I. P P., H Calc., 200, disens-ed. 
Satish Chhedbe Eai Chov^dheei r. Thomas 

[X L, E,. 11 Calc., eS8 
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SA1J3 IN EXEcOTION OF DECnEE 


17 Sf-TTINO A“iuy SU h 

&3A. 


Wi r and I >>7 f <• i Frerfdiir* 

Ik—J i Sll II »w«M *»» 
p ()n tu •] pi mbin Hculfr * 311 fit 
11 lure C4>lf (Act X ot 1677) lo trl 
t Ibtt thfrv bA<l Ik Ik ft I 

uUr t; iu pQjllklibig tb* UkU I but fto I 

e»nM tQptftT«tb»t •«'h*anlt»\tejn»j | 


natn) tbcrfij U al*# »pjK«f»«l ibkt 

in ciUrn <iaT* »!l(r tb< »r]Il» t lad ftfll fd f r 
prwUmttUpa t b* iwucl to lla wllnciiK* La W|<^ 


aUrd tbi r qou ta fna and that 
waa adlayolaacark daji In tba od ra In Uaalbft aacb 
jpiticUinatvina alLcL w ra oUlmatkly (am | nly 
tima daya irlor to the day flxd for tba l>« toy 
On the apjlcant alUalr* tl*» In rona^Oflira ot 
aotb delay be Lad net alloa 1 ■ (aif p|«r 
tanlty t prolnca bU wltnaaaaa — Jlitd tlat tba 
Conn caaoot i>rrauiBa tlat ailatantal lo]i)rT baa 
bran ranaad fruia tba mara fact of tlaaa bating baan 
ft natanal imgsUnty a fi bluhis,. • aala bat 
atban t«tb ft oatarlal nr’oUnty and (abrftftt al 
tojaay b*»a 1 pn »«! tba Conrt evay raftaniftbl* 
prnoma tlat t) a a« ilaRtlal Injary (• doa (« aoab 
irracnlanty J/ d ilao Itftt tla applcftet baalo: 
bun m ty ( laabaa Lla.a<l( amid eel be fttlnaad 
to a I ap tba d Uy n tba eiHaa oi » ^ooed for tba 
Mn pro<lsctiai of bU •(imaii Gapaa Sa(A i*». 


SAIaE Hf EXECUTION OF DFCnEE 
17 gETTPsO AflJDB 

of ntaUntiftt lojory tlrrrby to tba jod^nawlKlaU ir 
A* to Ik a tba Uttar aartlo'i ra^airaa ftSmtUfi 
aallatirr TlitObCC QtaCb Cri* r AnviB 
HtfMS . I. Ift n, at CalCi, 60 

[L. IU BO I A , ITS 
C37 C.f/fiWar/«« 

CoU(tW) I au~ ffyfiaaf soiautoiUfto’iio 
memi VO Froof tf n lUottol loJorf^U U cot 
rnf alaqt foe on ftppleart ftodiT i. S|t of tbr Cbdaef 
Citll rroradara (a a^pv tbat tiara Ua Iran tne^rkl 
iirtiTBUrKy b laitl illn. or ren lartb; • ftela ftsd 
that ft pHaa lam tba oiaibai afttsalu lean naltadj 
bit la tBUt «o M to (o'nar* tba roa ftlth tba Otbrr 
lift ia lha lota iri b tla I’TryBUrily ftft rffart end 
a*#ar by Ru-uia ot dlfrat rrWauaa reared** 
Aaaftilipiftr Jlitod d/uetft. / I K 31 Cott^ 
tS nfrmd to. Alois Ntm a )UCTn> 

P-Un^IS AIL, 37 

43a, -.CtrilTrffiJir* 

CWaflWi; a tli—Aff>t'ot>eoti m »ivi 4 nU 


-..m 


Hosottitt Uotncoix a IVoovtai 
CxTSSti BestPoriDtiTi 

(1. Ik. fi 7 C*l«., 780 0 C Ift tt, 941 
986. Ctatf fVaaadaaa 

Coil 4 Sil'^AlIifod <rray«lanAy atUodofiott 


•tirti 00 — Fa taro ta paota a«i><ait>o/ 
rttillfs A jud^rnutablor U,i g ftilowrd the 

‘ ~ Mia of tiuTDOtiftblaa tubaat-siDlatolsitbovt 


naret on Mia of tiutDotiftllaa tubaat-siDlatolsitbovt 
ob](<t B on tba groaud ftftmrftnla ilbnead I y bta> 

« f Inanfilf ana of d-a f pti o wftlb tba raqalrr. 
ismliot 1. Z87 le bftt g iani IhroagUxit ftvftrrof 
wilt tbad.'aenptKKi via tba »ala ia Mt bralul an 
till pTOond ftlona wHlont Biorr >o atblcsarhaala 
baea firan la tla topjrt airtmt og tla daataa ot 
lubatinlul iojary bar og raaultol by r»»aon •( ooch 
IrrcmiUnlj tie »llf|{ad mlida>crij>L,an —UaH 
thftt,ftUl<ragbtba AFpillfttaCuertUlow hftdftatftmad 
tbit tba pn party bad ba » aojd foa lata th«n It ooebt 
lo Lira fetrbad meb tn.eUBtul bjory ta hada- 
qoftcy of pnea iboeld bare kero prorad to baat 
occarrad In ordar to broR tba naa » tbb ■. SIL 
ilaaaaaklen t i/aAat r I iriiad S ori J I 
Cale^ess Ttf(TTcdloftndfo1.o««d AsTSicmitix 
a AiMiCHZiim I lA.lL,12M*d,10 

3 X,~ 7 oJ $IJ-Va 7 fJa'rt^ 

lonIX-Ffoo/ of .aUlaol al i.y.ra-tba^T 
orapl Mce «ill tba rrpjnlmnnit of a Tk) of lb* 
QtiIP oradnrefodelb»tlKfo«ail.aoflB*„,„^l„ 

btwrm blanafto 

patwren proalinittun and a la a a inaWial itr. 
^ty withb tu Biraoin* cf i. Sll pm iU^Krt 
U not to mak. the ,J, a null ty wUboftt ^ 


.. ... Fto«/ a/ 4 o>ilsotut 
ibftt lo an app Iratlm ea.frr » Aft of tba Code 
of l a I IVoar'lere to aH ftrida • »il* ta rtaralkn of 
ft d **00 It U harrMary for Ux ftpfflaftiit to alo* tt* 
«ely tlat Ibrra lii barn • mtlariil IrranUaHy 
lo pn !i>> ng iv m loatUc tba Mir bol alio tlw 
ntoUnt il Isjory ImI bora aoitalsnl {s nnaa<]ftioao 
•f asrb Mita'iol tirrinWity ^nafteia/en r 
AraoartafUaa, J JU Uv 13 Jfed« H ftllJ fenA 
imi Sftitf ATlea a J**ad lloia t 1 Jv X*at 
CoU $9 rafn-adta. Saiita LtOAit r iOBl AU 

Esis E X. lU 18 Aa. 141 

Are ftlae SCkSOKOIlS DUI a Dinsi UlSIAST 
Rtyria LXa.2L.SA Cole ,S91 

•cd ^tatiTi SiseiftiTA Cami a Ftwipoi* 
ortUiormiois LL IL.SO Uft(L.lS9 


(d) ExpssKi or but 


930 Liability for «xp«*i«o« ol 

•ftlft— Sftfaaat vakla fer trrtf*lanlj—-Wht*eoa 
aarantloaeftla wai 40 % siuU on tike (ripoad of Irrrgn 
Urity on tba part rf tba Amm and otbrr oSIrliU.— 
Zfrld Ibftt lb* ]nd ■nirntetrStor via not abary wiMo 


.b lha npaniaa of neb m e 


Dis« 


Untie Lreatmr 
1 Aer*. Alli ■ 1 


(ft) CokrisiiifoR 

640 XUcbttocoiapaatftUonfor 


Imprornnenti on e aclmont— Act Xlo/lSSi 
a * —A porrhaaer it ft ftLarUTa aala iraa ootnt tied 
to rOmpcsMtl. n under Aet XI of 18^5 3 far 

impto amnila to tie land during bki orcnpalKm If bo 
bad r 1 rdtol iyon theblUof lale ItaoSmtltB 
EainiT a Doxiicimstft Lina 

[Bonrke, O C., 168 
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SALE IE EXECUTIOE OE DECREE 

— continued. 

18. SETTING ASIDE SALE-EIGHTS OP 
PURCHASERS -continued. 

541. Sond fide pur- 

chaser — Inquiry as to title — Act HI of ISoS. — A 
person did not become o bond fide purchaser within 
the meaning of Act XI of 1855, unless he had made 
all reasonable enquiries as to the title. Enquiries 
from neighbours vrere not snfBcicnt. When therefore 
a purchaser who had bought property on no further 
information than he could obtain from neighbours 
was ejected bj one who shon cd a better tiUe, — Held 
that he was not entitled to compensation under Act 
XI of 1855. Goue Goeae Durr r. BIsso^■ATH 
Ghose Cor., 41 

(i) EECOTEEX or PI;EOHASE-3IO^E^. 

542. Right to refund of pur- 

chase-money — Mode of recoiery — Cizil Froce- 
dure Code, 1859, s. 25S. — Under s 258, Act VTII of 
1859, when a sale of immoveable property is set aside, 
the purchaser is entitled to lecover back his pur- 
chase-money. If the Court, reiersing the sale, 
omit to make such order, the purchaser can sue to 
rccoscr the money from the person, who has received 
it. Gbeesh ChtodeePoitae e. Lookhooda Moxee 
Dabee 1 "W. R,, 55 

Doolhik Hue Nath Koo>'weeee c Baijoo 

OojHA 2 Agra, 60 

648. Citil Froce- 

dure Code, 1S50, s. 255.— When a sale of immoveable 
property in eiecntion of a decree was set aside by a 
competent Court, the right of the purchaser to 
recover back his purchase-money, under s. 25S, Act 
Till of 1859, uas absolute, even though he himself 
caused the property to be put up for sale, provided he 
was not guilty of any fraud or misrepresentation, or 
did not guarantee the validity of the sale under the 
decree. Bbojesdtje Bor Chowdhbx r. Jusue- 
BATH Box 6 W. R., 147 

644. Subsequent re- 

versal of decree on appeal, — The plaintiff purchased 
certain property at a under an execution upon a 
decree and paid the purchase-money. The purchase- 
money was applied partly in satisfying the decree- 
holder and partly hi satis^ ing other persons admitted 
by the decree to participate. The decree was after- 
wards reversed upon appeal, and the execution-debtor 
“reinstated in his rights. Held that the plaintiff was 
not entitled to rccoi er the purchase-money from the 
execution debtor. Ceooeus Siboh r. Box Moinrx- 
T,>T,T. MiTTEE .... Marsh., 183 

S. C. Box Moetjh Labe Mittee v. Chooetes' 
Singh 1 Hay, 438 

545. — ' — Ctrtl Frocedtire 

Cade (Act HIT oflSSS), ss.SlOA, 313— Applica- 
tion ly a purchaser for refund of purchase-money 
— Madras City CirtI Court, lurisaiclion cf — A 
house was attached and sold ns the property* of 
one against whom a decree of the Small Cause Court, 
Madras, had been passed. The property was brought 


SALE IK EXECUTION OP DECREE 

— continued. 

18. SETTING ASIDE SALE— EIGHTS OP 
PUECHASEBS — continued. 
to sale, and the purchase-money was paid info the 
Madras City Ciiil Court. The sale was set aside 
under Civil Procednre Code, s. 310A Part of the 
purchase money was attached in execution of subse- 
quent decree parsed against the s.ame defendant by 
the Small Cause Court, and was remitted to that 
Court under the attachment. On an application by 
the purchaser for the refund of the purchase-money 
by the various persons who had received portions 
thereof , — Held that the City Civil Court had juris- 
diction to entertain the application. TieaSaiii 
Chetti ti. Leladhaba Vxass 

[I. L. R., 21 Mad., 398 

548. Sale set aside 

for leant of interest of debtor in the property , — 
When a sale is set aside by reason of the execution- 
debtor having no interest in the property sold, the 
pnrebaser of such property is entitled to receive hack 
his purchase-money as on a consideration that has 
failed. Bane: op Hevditstan, China, and Japan 
t>, Pbesichand Eaichand. Ahiiedbuai Habib hai 
t. Pbemchand Baiohasd . 5 Bom., O. C., 88 

Contra, Kekhkapa xabad Sakth r. Pakohapa 
TABAD Geehpadapa . . 6 Bom., A. C., 268 

Kabtj bet Txsaji c. Damodhab Gobind 

[9 Bom., 82 

Mahomed BAsrEuxBA r. Abdhbba 

[4 B. L. R., Ap., 35 : 15 W. R., 188 note 

647. Froportionafe 

share of purchase-money on portion of sale leiny set 
aside . — '\ here the plaintiff pnrcliased at an auction, 
sale under a decree the rights and interestsof a person 
and his minor brother in certain property, and the 
decree was subsequently set aside as far as it con- 
cerned the minor brother’s share, — HeW that the 
purchaser was entitled to a refead of a proportionate 
shore of the pnichasc-money, and that a decree for 
the same against the wi-ong-doers, the decree bolder 
and the jndgment-debtor jointly, was a propcrdecrce. 
Neeb Kxrsin Sahee v. Asmhn Matho 

[3 K. W., 67 

Doobhin Hue Nath Koonweeee r. Baijoo 


OOJHA 



• 

. 2 Agra, 50 

548. 




— Want of i nierest 


of debfoi — Fiffht. title, and interest.— S. 25S, 
Act VllI of 1859, only applied to cases where a 
sale of immoveable property had been sot aside under 
circumstances which would, under .let VIII of 1859, 
nwthorire such a proceeding. 1 he fact that the party 
whose right, title, and interest were sold had no in- 
terest at all or less than was suppoacd, was no ^ 
ground for setting aside the sale or refunding the 
purchase-money. Eajib Loohdn r. BncABAMOxr 
Dasi . . . . 2 B. L. R,, A. C , 82 

S. C. Bajeeb LocHirs Savtobt r. Mohesstteeb 
Dossee 10 W. B., 386 
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18. SErri>Q ASIDE SALE-BIGHTS OP 
PUBClIAfcEES eontinutd 
recover tsclt hi» purebtsfrmoney wheo h« findi tiat 
the jndjnntot debtor li»t no iiilcebJo lotcreetat clA 
The wplied nirranty of title In mpect o! enlet hy 
pnvntc eoitract cinnot be eitended to Conrt tain 
«ccpt *0 far u well extension li jnitiflej by the 
procnsnal law la India we , by • i>15 of the Ceil 
1‘roecdareCode Doroi AlfyiAaaV Aldvd Atm 
L 1 A 116 followiii. SoKDiBt Ooeaia^ 

t V8ire*Ti ViSiBi AtiiKSia , 

H. 1l E., 17 Mad, 228 


60L— 


•.Vy 


laey wbea jmfyoiett deitor /ota. 
na eajealle tntereet la proyirJy tcli—Pn^tiurt 
for f«d \»3 tU fart 0/ »«e dtfwty «a •ttlmtC— 
IlofiM to y»dy»ea< rreditoe— roe/iee— Cant Pro- 
etiur> Code e* SjS 3t5 aad 6S2— S«yer.a/<«loal 
ofHis^ Ca«W One TobUined • deem tfainttJ 
•ad (o exerot an cold rertaia land wbicb wet par- 
ctaseJbv F vrhopot teeitigrateofiile asdobta oed 
poueuiin Subinjnentlj the land wii rlained by 
one B who wed A the jadgment debtor and E 
tba aaetion purr^ecr to act atule the tale tod 
crtabl lb b> title to the bnd He loeceeded m 
bu fuit and >n execution got maeiiion of tb» Und. 
Thereupon T (the ttiet on purebtter) »ppl ed. nnder 
a Sift of the Civil Fcoecdur*Code<Xl7 of 18S3) fora 
retoad of bit pnrebate moneyi aad the Saboniiaatt 
Jadge made an order difretioR T the decre«.b<dler 
to repay It V contended that he outbt a t to have 
been ordered to refond the taoney w tbeut baviagaa 
oppertnnity of piovisg <b«t tbe property bad beeo 
properly Mil la cxerutioa of hie decree agMoet 
A and that ai be bad not been made a party to ft • 
fnit,bebad bad ao opportanity of doing tmx. On 
appi cat on (olbe IfighOnirt,— ffrfd that tbe orderof 
tbe Subordinate Judge for the nititntion of tbe 
pnrcbaie.money aaa wrong S SIS proiideatbattbe 
purchaie-money paid at an nerut on nle It to bo 
retarseil wheo It u found that tbe Jod^meoMebtor 
baa ao laleable interest In tbe property lold. Jt doea 
not preicnbe how tbe feet is to be aiccrUined, but 
the ccaclos on frem a. 313 as will as froio general 
principles is that it must be a Siidisg on eoore 
proceedings to whieb the iodgmnit>creditor was 
a party, or at any rate of abich he bad notice In 
the present case there was no finding on wbicb 
tbe bubordinate Judge could base bis order for 
tbe Tcstitntioi of the pnrchase.Biousy Ttrsona r 

LL.B.,18Bom.604 


B68. 8 <,U 

—Son »y ovclioa fnrrXattr to recorrr 
neaev— CtetiProredare Cedes (Aft Till of rssoi 
It 256,257,250 ( X,pf ISTJ. ft 912.313-^: 
roaty-Cas'ot swpfpr — Certa n Ininioveable no. 
perty wss attached ai^d procUiined for wle In i1i« 
execotioo of a decree ep tie tpplical on of the 

B objected to the atlachment and sal* of aneb 

H.I objections were disJ^a, and L 


fiAliE IM EXECUTION OP DECHEE 

18 SETTIBn ASIDE SAI F-BIOHTS OP 
PUr.CllASEBS-coa/iaaci 
nnt op for rale on tbe 20tb July 1S75 under the 
prarf^sof Art > III of I8S3 asd wupurebuedby 
A ^ wbaequcBtly aneil A to ratablish hit claim to 
tl e property and (o have th* sale aet aside, andon the 
istb Anguit 1878 ol tslned a decree eetting it asidr 
Tberenpoo A"* led /J to rrecrer tbe purchise-money, 
•lleguig a failure of ecniideration JItItl that tbe 
tale not basing been act aside in favonr of tbe ^ndg> 
iDcnt debtor on the ground of want of jur fTction or 
other illegal ty or IrrepnUrlty affecting the tale, but 
basing b^ a t aside In farour rt a third party who 
bad rstohifihcd hii title to (he property and there 
being no quest on of frand or misrvprcsenUtion on 
Ibr part of the deerre hnidcr, tbe mt was ncB 
maintainable BuyiS Xociear Diwafafflont D/i*>> 
ajt L E..A C.,82| and Aswdawiei CAesnffruia 
V i-f\t\*aEtt\or PoUar^d D L F., 1 B 11 
fcdlossed. 2/uI.«di X^f V Kamonla, J 1 .. B., 1 
All, 36 > Bnlt' 9 nHSa\t» r Ait»*m ilatfto 3 AT 
W 67 , and DooMie //>r BoiX Koooicmt v 
Ba too OojXa, 3 Aftit, 60 dutingniabcd. XZelif 
also tbit tbe anrtion purefaaserconldnothaseapplied 
under a. SIS of Act \ of 1877 for tbcntumef tbe 
purcbete-tronry, as the prevuloos of that Miction. 
eonU not have rrtnnpeflive rffret, and srould uet 
apply to a nie whieb bad taVen place before that 
Aeicatne into oprr«t on /• iXtmalitr of Meprti- 
InaoflUte I t Jt ,3 411.. 323, diaented frua. 
Ptr SruaiOBT, J —That bad the pnvui ns of that 
eection been appi rable tnstrad of lostitutlng a mt, 
tbe auctoa pBrehasrr should have applied for tbe 
rvtum of her purcbase>money in tbe excntion of tbe 
decree ntBiLaLr RiBiy ttc Bita 

tI.l..lL,2AU..780 

663 ■“ ■ — ' ' Sato if Sfen/T 

snirfer imf of ftrt Jortet— Aale salteyoearfo rfe- 
e/aerd sacoltd— Va t to recover prrcfoee'inoeey-.* 
Xsalili'v of exrciittea creditor— Cirit ProttJart 
Code fS59, It 201 , 242 —Tbe plaint m a amt by A 
•gainst B stated that, in a amt in which B had re- 
covered Jndgment against C, a sint of f fa vraa, 
00 18tb Jnne 1860, iianed on the appheaton of B, 
dirsetiog the Shrriir of Calcutta to levy the judg- 
ment-debt by ariturc, and, if neectnry by lale, of 
tbe property of C in Bengal, Debar, and Orissa, or 
in any other d stnets which were then annexed or 
made subject to tho rretidcncy cf Fort D illiam la 
Bengal, that the wnt di3 not autbonza tbe rxecn- 
too thereof against immoscahle properly in Ondb , 
that under tie wnt tbe Sheriff, acting usd T lOttrne- 
ticas from B, arucsl and FuLup for aale tbengbt, 
title, and interest of C in a tsiubb in Ondb, srhieb 
was purchased by D, to sthom the Sheriff exeeufed 
aUllot talr and on receipt of the pnrebase-money 
paid a portion t'^mof to B and the balance to C, and 
put D Jiito poasession of the property, and he remained 
to some t me in poesrssion and in reeeipt of therenta 
and piofita that ercntnally in proceedings la Ondh 
mattuled by D tor partition of tbe property pnr- 
ebased by tom, the sale was pronounced to be null and 
Twd and was set aside, and D wax rernSved from 
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SAIGO ESr EXECUTIOIT OP DECEEE 

— continued. 

18. SETTUsG ASIDE SALE— RIGHTS OP 

PURCHASERS— con/inuerf. 
possession ; and that tbo plaintiff sned as tlic executor 
of D to reco'cr the wliolc of the jiurchase-njoaey from 
23. Stld on appeal, affirming the decision of 
PiiEAB, J.. that the plaint disclosed no cause of action, 
lirsf, hccajise a purchaser uho, after the execution of 
the convejance, is c\icted by a title to which tho 
coaenauts in the conveyance do not extend, cannot 
recover the pnrehasc-moacy from his vendors ; second, 
because the Sheriff was not tho agent of jS for the 
sale of the property, and therefore no pii\ity of con- 
tract existed between J} and D; third, because J> 
1ia\ ing been for some time in possession of tho property 
and in receipt of the proSts thereof, there had not 
been a total failure of cousidoration, and the plaintiff 
accordingly could not maintain the action in its 
present shape, nr., for money had and received. 
The judgment of the Higli Court in Missessur Loll 
Sahoo v. Hamluhul Stngh, 11 S. L. R., 131, 
explained by PiiEAH, J., and ss. 201 and 212 of Act 
Till of 185'9 observed upon. Donjvn AtnYKnis c. 
Moheeooddeen 

[L I.. K., 1 Calc., 65 ; 24 VT. E., 372 

In tbc same case on appeal to the Privy Council it 
was held ns follows : A writ of fieri facias issued 
to tbc Sheriff aathorizes him to seize the property of 
the execution-debtor which lies within his territorial 
jnrisdiclion, and to pass the debtor’s title to it with- 
out warrauling that title to bo good. But if the 
Sheriff acts uUratires, — e.g., if he seizes and sells pro- 
perty not within his jurisdiction, — ho cannot invoke 
tho protection which the law gives him when acting 
within his jurisdiction, and ho stands in tho same 
position as an ordinary person who has sold that 
wliich he had no title to sell. Since there is not in 
India tbc difference between real and personal estate 
which obtains in England, and moveable and immove- 
able property there are alike capable of being seized 
and sold under a writ of fieri facias, the responsi- 
bilitj of the Sheriff in respect of sale in that country 
is governed by the law relating to chattels, rather 
than by that relating to the sale of real estate. A 
Sheriff, who in bis official capacity seizes and sells 
property, undertakes by his conduct that ho has legal 
authority to do so. When, from his having acted 
beyond the territorial jurisdiction of tho Court whose 
officer he is, the sale becomes inoperativ e and ineffec- 
tual, the purchaser may have a case for relief as 
against the judgment-creditor Who has received the 
purchase-money, if it should appear that the Sheriff 
has acted under his authority and by his express 
directions. Doeab Au.y Khas c. Executors op 
Mohebooddeeh , . 1. Ij. E., 3 Calc., 808 j 

S. C. Doeab Amy Khan r. Abbooi, Azeez 

[E. E., 5 I. A., lie : 2 C. L. E., 529 ■ 

584. — Ragments of 

purchase-money on an agreement as to possession 

beticeen purchaser and execution creditoi Sale 

suhse^uenily set aside — Suit for purchase-money — 
Accord and satisfaction. — On the 8th of October 1866 
the Sheriff of Calcutta executed a bill of sale to A of 


SAI.E IN EXECUTIOIT OP DECEEB 

— continued. 

18. SETTIKG ASIDE SALE— RIGHTS OP 
PUR CHASERS — cant in tied. 
a certain talukh situated in Oudh, of which A. after- 
wards obtained possession. In coascqnoiice of an 
impression that the sale was illegal, A directed the 
Sheriff nut to pay the money to B, tho execution- 
creditor, and the monc.v remained in the hands of the 
Sheriff until -the 24th of October 1807, when A 
directed the p-ayment of the money to B in conse- 
quence of an arrangement then come to between A 
and B to the effect that, if A should be ousted 
from the possession of the property within a ^ear, JS 
should take measures to reinstate him at his (B’s) 
expense. A died without heirs in July 1868, and the 
Government of Oudh, not being aware that A had 
left a will, toik possession of tho talukh partly as 
on an escheat and partly bccanse there were arrears 
of revenue due on tho property. On the 2nd of 
October 1868 an order was passed b_\ the Collector 
of the district in which the talukh was situate 
declaring tho sale by the Sheriff illegal and directing 
the return of the talnkli to its former owners, which 
was done in April 1SG9. In a suit brought by A’a 
executors against R in September 1872 to recover 
the purchase-money ns money had and recciv ed, as 
ui)on a total failure of considemtion,— BTc/rf that the 
agreement of tho 2-lth of October 1567 operated as 
an accord and satisfaction of all rights which A 
might have had to a return of the pnrehasc-money 
or to damages, and that the only remedy which A 
had was an action on the agreement. Reid also 
that no breach of the agreement of 24th of Octo ler 
1807 had in fact occurred, and that, even if the 
agreement had boon broken, tho suit was barred by 
limitation. Doeab Amy Khan r. Abdoob Azeez. 
Abdoob Aze^z r, Doeab Amy Khan 

pc. Xi* E,, 8 OhIc., 358 

665. Rurchase of 

surplus proceeds of reienue sale afterwards set aside 
— Suit to recover purchase-money — Voluntary pay- 
ment. — An estate of which R was one of the regis- 
tered sharoboldcrs was sold for arrears of revenue, 
and the amount realized, after deducting tho arrears 
and the expenses of the sale, remained in deposit 
with the Collector. the holder of a decree against 
R, notwithstanding objections made by R, caused 
the interest of B in the surplus proceeds in the 
bands of tho Collector to be attached and sold in 
execution of his decree. At tho execution-sale B’s 
interest was bought by B nnd from the money 
paid by him the judgment-debt of S and the debts 
of other judgment-creditors of R were satisGed. In 
the meanwhile R brought a suit to set aside the 
revenue sale of the estate, and obtained a decree 
in his favour in the High Court. B then applied to 
the Collector for fi’s share of the surplus proceeds, 
but his application was refused. In a suit by B 
against R to recover the price he had paid at the 
execution sale, — Held, reversing the judgment of the 
High Court, ttat such a suit could not be maintained. 
Rayc Tuhub Sinse V. Biseswae Lam Sahoo 

[15 B, L. E., 208; 23 W, E., 805 
31 E., 21. A., 131 
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BAIJ! IN EXECUTION OP DECKEB 

18 SimiiVfi A'IDE SAtE-RIOntS or 
1>1 RCn \'EBS~-t a/iatn; 
the y J^r ntt of iLe 11)^7) Cottft m 

niBsi«sus L»u. 'iDCH) r Rill TmiTl. ‘■mit 

[11 B L. E., 121 ; 18 VT Jl.,351 




5mi( f» rtf 
9i,Jt-3ln 


akle prej’i’rtj' Eeloi'^ltg to a minor Tli* taiMf . 
hroufU » inrt for » tk»t »nfU «1» «»• j 

'uTsli'l •"‘I ro»»*“ o« of 'li‘ projKttjOom | 

tto oortum-rorchiifr /l»«iiclion jmreiaur lofj 
the iltcrco WdtT to retoier bn jmrcbHiciDonej atHl 1 

the roitt inrarrrd bv I im di defcndiRt; Ibe rait 
brought bj tie Biu or JTr/d per PbiMOx TTb***, ( 
SPiKEiB and OLi>nHJ> JJ it bemp found ibal 
the anelion pnrtbare* »a» not a r»tfj " erimi 
lant of the frand on tUt part f the diweedolder 
that nellbet the owre fstt that the aoctioo pnrtbaaee . 
knerr that he »n i>iirehi»ing thi rrop*-rt> el a ' 
minor tor thi mm {art that he dd lot aeerrUin 
trhtther irLot tb< ink na* juotiCed hj the tense 
o! the draee dim tit!* t I ini to rtroerr the pse i 
ctaefDoirjfroi thi d(a«r Loldrr i/eM aim that I 
hoin;: Inixcint of fra id asd hoMfip psrrbatrd m the ' 
land drfr brlicf tint the pieprrt} <.( the mmor etaa I 
•aleahle be *eai esiitled to reeorrr the pniebatc. 
Booty Ar/J»T dfl ti Dot SA ir,j5«.t)l»tio. 
piiihed M>li alio tl at be eontd not tmnrt tbe 
emte loeorn d h; 1 ioi in drfrndiog tbe rut Lroopht 
by the tninor niR^ * *ti't he ospht not to hare 
defended fir Srrast C.J —That the aortien 
potehaiCT hiiog ptiQte < ( frand «ai cot estiUed 
to reeotrr the pnrrbaee money and.aansiingtfaatbe 
eras Innorest of fraud liat baeiog pnrrbeerd «itb 
ttc krowledu'e that the frejurty »a» the jrojH-ity of 
,a minor and without ismtaioing that tbe lalc was 
juitiSed by the tenne nt the decree be could eot 
Tteotet the pnrehaae money Sliirwtii Lui. r 
Kitmait* I ii. II., 1 AU, eee 

667 — Berree yarni 

wi/Aost yariedietioa— ‘•aii to rin'tr foiiexiea ./ 
landttold *0 e«r*<i<ia —The plaintiff aord toeetaV 
iiih hie Tieht f* and lo rreorer rertabj bodf to, 
tbe poteesiion of wbirb be bad been oba^eted by 
tbs defendant Tbe plaintiff porebased tbe lands at 
a sale LeM tn rxcentlim of a decree ohtalord atsiiiet 
the firtt andietond defendant* in tbeCoart of the 
f>iitTUtllQatifotTnpa!«crr Tbe tale was dineted 
by the DUtrict Mnoiif of Tiipaerre Brtweea the 
«le ol tbe deeree and the Bale the eilUce m wbleb 
the budi weTB utnated Irae {ranifrrted fttm the 
® slrlrt,>llanuf of TnpaBoro to 
toe DuWrt Jln^itcf Conjertraa Xfeto that tbo 

!7 “"IGty and ronfcirrd no bOe sno tbe 

f il’ ^*3*' ^ was mtiUed to ncorer 

“4 ««rd A-fendant. the amount 


SALE IN EXECUTION OF DECBEE 

—coeefadaif 

IS SFITIKS ASIfJB MLB-RJflllTS OP 
runClIASEBS— eeseledrrf 
attde for trreflanIjr—DtjjU tf reeorrr foottr tx- 
ttodtd for e/u<fi09 faetbro — M boi a aale 

u act aside Dofrr Act \ ill of >6o9 f SSf,, ubere 
lie pnrctaeir Ltd, before the aaie was eonffrnied, 
lalen poaieaaion. laid out tronej, and rectiicrl rents 
or p^ts and he u turned out tome time afterby 
reawnef enebrereratlof sak, be iboiild get back the 
iroaev la d nnt by liiB for the tnie£t cf the eiUte in 
additMR to bit porcbatc'im Boy aad iaterrai tbrnm, 
and abonld aerount to tbe jnd;tDeDt>drltor for tbe 
preftt rreiisid by him At the ume time it would 
depend npem t! i cirromitancei under which the 
purthascr fork powntion, and tbe nature ofbv oat- 
lay. wbitlirr be cBjtlit In iijuity to be allowed to 
elauD reimhnraimrut of tbe mooey expended by him. 
Mherea purrbaiCT hooi fdt took ^'*sc»um of 
ibe propertr. and from time to tiBse Uid out trontf 
therroo, bteaute be tlonrbt that nlbenrue from id 
peculiar cature it aoild become rno worts than 
raloeiitt (e g- makin,, adranee* in an indigo eonetra 
lot tbe optortnnitv of tbe aeason should pas* away), 
It waa brid that be wu etililled to hart it Dade 
a rendition of tcttiei; aiide (be axle that be ha rtpaul 
sODutb of lie 001 lay as he eisid show «tt hn(licli\ 
(0 (beralate , hi tecouolirg tot tbe rrrfi atd proSU 
rculiaed by hitu. blcsoik t AbbOOii lin 

[23W.B., S93 

CcaffMDlng (*dtr irtims aiide nlr Annect llts 

e Mimt . a3W.31„l 

W8. — “ • — .*kif Ij ptr- 

t>otlr hr toUritt «■ ptrrlaievnieeey— ^ei I Jit 
of J<>55— .T */ IS»7 s S/5— A ]Bd-ment 
debtor, whrir propertr bad been lold in excrution of 
• dew* under Act \ III of 1853, apprakd fnm 
tbe order duaUowing hit applleatioa to art aside the 
tole, after Art X of 1ST7 (nvil Prortdnrt Code^ 
ramr into force Tbe Appellate Court set aside the 
sale The Purrbssrr sued tbe decree bolder tor 
loteirst on the purcbaie-ircDey and the expenses of 
(be sle, the purtlaae mooey baring been retimed 
to bia, under tbe r-rdcroftbe Court exceut njr tie 
derrer. without interest and leta such expenses. 
Jlrli br the Tull Bench that the pretinons tf Act X 
of I8T7. and tot of AclVMl cf leS" scere appU 
cable to tbe detmalnaton of tbe matter m dispute 
hi tbe suit. JJtld by tbeBixiima] Bench [SysaiOBT 
aiidTs«tmt,dd) that, wlvh reference to tbemliac 
of the Full Lench, tbe suit wts mamtainable JJe/d 
sbo by tbe Birisamal Bench Cbat undertbe clmria' 
Cancel of ILe caac, the pUintlS ought not to be 
eranted the rtUef sooght. RiQUCrsn BlTHi r 
Eixs 0* UhrEB I«eTil , XL. E.S ® Alb, 384 
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See Dxux . D D. D.. 18 O&lc t 5T3 

[L. E., IS I. A., 78 

See PKtsciPAi. Jnd Agent— COM inBsioxr 
AGENTS , I. D. E,, 16 Mad., 238 
p. Xi. E., 17 Bom., 520 
I. L. E., 20 Mad., 97 

See Shipments . 5 B. L. E,, 619 

— Agreement for— 

See Stamp Act, 1S79, son. I, apt. 46. 

[I. L. K., 14 Bom., 102 

See Stamp Act. 1870, son. II, aet. 2. 

[I. L. H., 10 Mad., 27 
I. L. E, 15 Mad., 150 

IJTote or memorandiim of— 

See Stamp Act, 1879, sen. I, aht. 46 

[I.L. E., 14 Bom., 102 

Appropriation to vendee — Pais- 

ing of property to Vendee — Bantruptcy of 
agents for purchase — XTnpaid vendor — Stoppage in 
transit — Termination of transit — Goods landed in 
dock and held ly dock authorities — Bom. Act 
TI of 1879, ss. 43, 63 — Tort Trustees of Bombay 
— Bye-laws of Port Trust, rule SO. — In August 
1890 tlie plamtiCs, tbrongli B, A <5‘ Co., of Bombay, 
ordered from B, It d‘ Co., in London, 100 bilks 
of grey sliirtings at 7s. lOd. per piece f. o. b., 
Eovcmber-December shipment. In order to carry 
out this order, B, R Co. purchased goods of the 
required descripHon from D if Co., of Manchester. 
The heading of the invoice of the goads supp icd by 
D 4' Go. contained these words-. " Proceeds to bo 
remitted to B. R if Co., London, specifically for the 
protection of their acceptances of (? 4‘ B D’e draft 
against this or any of these shipments,” and the 
letter addressed by D if Go. to B, E <f Go. for- 
warding di-aft contained tbe following clause : " It 
is understood that the proceeds of tbe goads arc to 
be remitted to be held by you specifically for the 
protection of the enclosed bill, or any other of yonr 
acceptances of our drafts against such shipments, 
wliich please confirm ” To this letter B, E if Go. 
replied : ” 'We confirm the arrangcnicnts between us 
as to the disposal of remittances and against tlio 
shipments” The bales were duly marhed with 
the plaintiffs' mark by direction of B, E <J' Go., and 
wore to he delivered f. o. b. at Liverpool. D 4' Go. 
accordingly despatched the !00 hales to Liverpool, 
and there B, E 4' Go. had them shipped in eight 
different vessels, tis, 13 hales in each of the four 
steamers NuUa, Clan Drummond, Inchulva, and 
Eoumania, and 13 bales in each of the ships Hispa- 
ilia, Bden Sail, City of Edinburgh, and Wistow 
Ball. The 100 hales .were consigned to Bombay by 
B, B 4' Go. in their own name, the bills of lading being 
made out to " tbeir order or to his or their assigns.” 
B, R if Go. paid the freight at Lhcrpo.d »nd effected 
insurance on the plaintiffs' behalf. All the ship- 
ments were made before the 1st DcccmbCT 1890, 
except the 12 hales by the Wistow Moll, which were 
shipped on that day. On the several shipments being 
affected, B, E 4' Go. accepted bills of D 4' Go., 
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payable three months after date. The bills of 
lading of the hales shipped in the Subia, Clan 
Drummond, and Mispania were endorsed in blank 
hy B, E ^ Co , and sent by post to B. A 4" Go., 
of Bombay. The Kubia arrived at Bombay in 
lioi ember, and the plaintiffs received the 13 bales 
shipped by her, B, A 4' G’o. having endorsed the 
hill of lading to the plaintiffs 27o specific pay- 
ment was made b\ the plaintiffs in lespcct of these 
bales, but at that time they had a sum stand- 
ing to their ciedit in the books of B, A 4‘ Co. The 
invoices of 25 more haks, tic., 13 bales ex f'lan 
Drummond and 12 bales e.r Utspania, aniv-ed 
in Bombay later in Koveniber, and were handed 
to the ilaintiffs. On the 1st Decemher 1800 th 
plaintiffs paid 1125,000 to B, A A Co. Ecither 
the Clan Drummond nor the Mispania had then 
arrived in Bombay. On the 4th December 1S90 
B, R 4' Co. suspended payment, and on that day a 
receiving order was made vesting their assets in the 
first defendant, R'; and on the next day P was 
appointed special manager of the estate under s. 12 
of the English Bankruptcy Act (Stat. 46 & 47 
Viet., c. 52) At that time the bills of lading for the 

remaining 62 bales were still viith B, R if Co., who 
then handed them over to P On the same 5th 
December 1890 B, A 4' Co. suspended payment in 
Bombay. On the 13th December 1890 D if Go. 
telegraphed to their agents in Bombay, R, S if Co„ 
directin j them to stop the gools in transit, including 
thc25 bales ex Clan Drummond and ifupojjiir. On 
'the loth December R, S Co , on behalf of D 4' 
Co., gave notice to the agents of the ntspania to stop 
the 12 bales on hoard tkat vessel Previously to 
that notice, however, the bales had been landed in 
the dock at Bombay. Tliey then gave the dock 
authorities notices, but at that time the ships’ agents 
had already given tbe plaintiffs a dclivcrv order for 
the goods. On the same day, riz , the loth Decem- 
ber, E, S 4' Go. gave notice to the agents of the 
Clan Drummond to stop the 13 bales on board. These 
bales had not then been landed, and were then still on 
board. The othcrfivesteamcrswiththercmaming62 
bales duly anived in Bombay and went into dock. 
On the 22nd January 1 91 the Roumania, the City 
of Edinburgh, and the Wistow Mall had lauded all 
the hales which they hnd on beard. The Eden Mall 
hjid landed 9 out of the 12 which she had brought, 
leaving 3 still to be discharged, and the Inchulva had 
not landed any of her bales, the whole 13 being still 
on board. On that dav {2iid Jannar_v 1891) It, S if 
Co., on behalf of Dif Co., wrote to the seveml agents 
of the above steamers notices of steppage in transit 
of the abov e bales, except in the case of the Wistow 
Sail, in respect of which no notice was sent 'Dies.- 
notices were all delivered on the 3rd .Tanuary 1891. 
Meld, (l) on the evidence, that the payment of tbe 
B25,000 by the plaintiff- to B, A if Co. in Bom- 
bay was a payment for and cn account of the 160 
bales. In respect of tran'actioas before bank- 
ruptcy, a payment to B, A if Co. vva- a pav meat to 
B, R 4‘ Go.; but if that were not so, B,'A 4 Go- 
were agents to rccrivc payment. (2) That on the goads 
being shipped at Liverpool, if not nt an earlier date, 
the property in them passed from D 4' Go. to B, E 
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RftT.Tl OF GOODS— ^ I 

fontrKtwithi! E Jj- Co ^otho pUinifi \ 
Co U-cios bj boUms tho bill, of Mine, tho «« 
itrnclKC pwifsinni of tlje tb« ng** 

to tb«ir irtoul pOM'’«8 on »n I to «b»m the m 
oatn tbeir pr.r8 .e> p»>'J by 
diime (3) Thnt the ^ 

icainst the ropreientitiree of B. S ^ C® J* “ 
?cr« benkruptey to the bni. of Ud.og tb® 
EM-Ji reprrae ted by them Kl“r2t 

p ^ X Co SI icrenti of the Offieiel ItfeeWer* bea 
^^tb^eXe thr.«ht to -.thWl the bnU rf 
lading of any of th*«e bales from thepUia^ (4 
On the evidence that ahfn D * <'« 
gnodi to B P ^ 08 at Lirrriool they wally iUtlrt 
the Foodaon their roiage to Bombay, ant that the 
bant t luted nntil the balci were • at home lo 
Bombay Lntiltben the nEht of t> ^ Co Jj***®? 
tie prodi in transit Ui ed (5) Tbit iffMnal 
notice on Uhalf o! 2) d Ce to atop in traont ne* 
pten 5n rrepeet of the 13 bale* »a EoomoM by 
the notice ten by B SdCo W the 13th D«eob«r 
18^ The peneral not ee gireu on that day to 
Ihettfrte of the Booeiaa'* not only aatoapeoiBe 
halei hit II to any other ba'ei <h pped on arwnt 
of O and B B to B A 4 Co tUhongb todtfinlte, 
entered the ih pment by the Peomaia. and w* 

£ t« ta lime to prerent the balei ^ bond that 
ip fr m reaching home’ i*) That earetnat 
DOtiee by B S d Co. o behalf of D A Co to « - 
in tnniit *a« pren in ftepert of the 13 bake - 
/aetotie and the 8 Ulci (ant of the «) «» rden 
Hall iflueh were itill <n bwrd and ondleeUt.ed 
at the date of ibc not ee of the tnd Jaanary 18 a 
Ol A* to the 12 bilel ** n>tpc»ui landeal pwlo 
the notice of the ISth Deiomber and aa to the 12 
balci ea C./t o/ Ed,«i.«vl and the 9 (ont of the 
12) tt Edea Ball landed before the nalK« of the 
2nd January 1891 and ai to the 12 tt Wulom 
Hall, in mpcct of which no notice at all 
pten that the plaintiff* were entitled to them. 
(8) That the (modi ccated to he in crannt when 
landed In dock in Bombay LmLirnan Jamatt 
bavsum r Wmtobo L 1*. B., IT Bom., 62 

sale PROCEEDS 

See Apteii— E xicrnos ot Dfcnre— 
PiJrms 10 ®rirs 

[B 8ap VoL.15.©27 

See SuxTOB Ainuns or CEjrr — Erartrs 
rsocziDS or sun. 


aADE-PBOCEEDS-ccacfa'fei 
Bolt for refund of— 


See Rianr or Sctt— Saii it Ersetr- 
no^orDicstfi . W lUF. B, 180 
[L BE, 12 All., 646 

Balt to recover fnrplna — 

See Lnirtinow act. 1 B"7i ». 10 

[LL B., 18 Calc, 234 
«e8 Lniiriliow Act 1877, a»t 62. 

[l.Ii.B,18 Calc, 234 

See I ntiTATioy Act 1877 Asr 120. 

[I.1*B.,20 Calc,6L 

r 145. 


— Dlatrtbntfozi of— 

See Caiii x^n Sau it Ezxcmov 
or Dbcmi VD isreiBtmos or Sau rro- 
c«i \ / 

~ Eight of Q^ersisent to— 

See Pim» «cniSnn 

AIL,68e 


— Taking ont of Court- 
See LnHTATiowAer,1877 i*T 173— Step 
ITAlbOr rSTCmOT— «nT AaB OTBE* 
PaoctEDiEai *T Pecsee Hotn*** 

[8 TV B, MlB, 46 
16 W E,182 
I Xh B, 6 AOa 366 
LD B,10CaI&.64S 
1 L. n e 17 xia^ les 
I D.B,23Bom,840 


BALSETTE. 

- Z,aw applicable la— Clm/ioe la* 
Aotifoafe of lie Iilaa^ of Safeeffe — Coaeerfe /roM 
Uiadeiea fo CAeiefioai/y— S«e eeetos It proptrif 
if/ort Soertmoio^ri—Bnmnjnttarr—HiaJm fa«v 
tor/rroppi iCoUe— 3/i»aoyer^ff««i/y — Hortjogo 
iymaaoyrrw-lee limdtap ew/eoaify yreyerfy — Saif 
/■>r redempfioa 0/ »oW*«»e— Safe ia eaeraftoa 0 / 
rfecree — Pareiaier, Biytfe o'- Power o/Cintltam 
latjtifaef 0 / SaUelfl to mate a itt I ifeafiay and 
Ai« etaer la aace*frof proptrlo — The law of a 
eonqnerrd temtory Kotinnei in force until altered 
by the Crown or the Levulatnre The Itbnd o! 
SalMtto wai ronqnrrrd frarn the liarathM by the 
Pntiib la 1774, and the law of eaccemion for the Chne* 
tian inhahitaoU of the iiland remained nnaltered 
until the paiaiQg rf the Indian Sncceuion Act (X 
of ISPS) Until that Art wai puied the law of 
primnscnitiire waa n t In forceamone the Cbnetan 
ubahitanti of Salertte In the absence of a widow 
and daughter, (be mni took the property of tbeir 
falbcr in equal iham. Qaare— Whether they did 
aonnder the ninda law or the Portngneae law, or 
byforceof usage exiituig among them. Amortcago 
of certain propirtT wai mad* ra 1S7S by tbe eldest 
of three brotbeie P, J/. and E, who were Oirutiaa 
nbahitanta of tbe I*Und of Salrette They bad 1^ 
bented the property fro • thrir father, who died in 

!«>«> ThefamilyhadcnginallybeenoIImdnfam- 

By. bnt bad been cenrert^ to Cbrwtunity E died 
IB 1878. and Jf died In 1883. bcqoeathina bu mterert 
in tbe property to bli nephew, the plaintiff, who waa 
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SALSETTE - concluded. 

P’s son. In ttat year (1883) the mortgagee sued P 
alone upon the mortgage and obtained a decree which 
he afterwards assigned to the defendant, who sold the 
mortgaged property in execution of the decree, and 
at the sale purchased the property himself. The 
plaintiff now sned to redeem the property, and the 
question arose (1) whether, under the law applicable 
to Christian inbiibitants of Salsettc, the eldest bro- 
ther P had succeeded on the father’s death to the 
whole of the family property, and (2) if not, then to 
what extent the mortgage in question hoand the pro- 
perty of the family. Meld (1) that the law of pri- 
mogeniture prior to the passing of the Indian Suc- 
cession Act (X of I860) did not exist among the Chris- 
tian inh.ihitants of Salsette, and that P, although 
eldest son, had not succeeded to the whole of ihe 
family property. He and his brothers took equal 
shares in the property of their father. ' ^2) That the 
mortgage by P had been authorized by the family 
and was for family purposes, and was binding upon 
the family property. Although P and his brothers 
could not bo regarded as co-parceners under Hindu 
law, jct, haring regard to the fact that they were 
descendants of converts frani Hinduism, among whom 
Hindu usages largely prevailed, the question should 
be treated in much the same way as if the family 
rvasstilla Huidu family, and the Court uould not 
require the same direct proof of the manager’s autho- 
rity to mortgage as it would in the case of an Eng- 
lish manager under similar circumstances. (3) That 
the plaintiff was not entitled to redeem. IVhat was 
intended to bo sold at the sale hold in execution of 
the dccreeupoa the mortgage was the whulc interest in 
the mortgaged property. The defendant purchased 
that interest, subject to the right of the plaintiff 
to show that his share derived from M was not bound 
by the mertgsgc, and he had failed to do so. ilf's 
share as well as P’s had passed by the sale. (4) A 
member of the Cliristian community of the Island 
of Salsette is entitled to deal with his share in ances- 
tral property by will. Jaibhai Abdeshik Suet v. 
SIakoeIi . . , I. L. E., 19 Bom., 680 

SALT. 

Search, for contrahand— 

See Esoate rnoit Ccstodx. 

[L li. R., 19 Mad., 810 

8AI.T, ACTS AND EEGTJLATIONS KE- 
LATHSTG TO- 
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1. BENGAL. 

1. — Beng. Beg. X of 1819, s. 36 

— Possession of salt— Arrangement Ig Goeemment. 
— The absence of a protecth e document makes stilt 
contraband. But where the Government has made 
such an arrangement uith a particular party as 
places him in possession of a large quantity of salt. 


SAI.T, ACTS AISTD BEGBIiATIOISrS BE- 
JjATUTG TO — continued, 

1. BENGAL— continued. 

the element and condition which give a Salt ofScer 
the jurisdiction to seize salt in the absence of a protec- 
tive document are wanting. Koomabnaeain Box 
f, Sdpekintekdext op Sam Choitket, Jueeessoe 

[1 Hay, 247 

2. Beng. Act VII of 1864, 

SS. 12 and IB—ConJiscatton of salt found toithoui 
rowana or pass — Intention to sell.—Ji salt exceed- 
ing five seers is found within the limits prescribed 
by B. 12 of Bengal Act VII of 1864, unprotected by 
a rowana or pass, the salt is contraband and liable 
to seizure, and the parties transporting it are pun- 
ishable under s. 16. It matters not whether any 
attempt or intention to sell is proved or not. Queen 
V. OrATuiiA . . . . 6 B. Xi. B., 381 

S. C. Goveenuent of Benoae r. Aeatoouiah 
[15 W. B., Cr., 21 

S. S. 16 — Rowana, Endorse- 

ment of, hy police or customs officers. — A ro- 
wana ns defined by Bengal Act VII of 186i is com- 
plete on the face of it without any certificate by way 
of endorsement signed hy the Superintendent show- 
ing that the endorsement made hy the preventive 
officers of customs has been examined hy him. S. 16 
of Act VII only gives power to fine when the salt is 
not specified in a rowana. IN the hattee op the 
petition op Kishoet Mohuk Peaiiahioe 

[23 W. B., Cc., 6 

4. Salt carried partly ly 

land and partly ly tcafer.— 'Where a person who 
had taken a quantity of salt under a rowana for 
transit from Calcutta to his golah, part of the jour- 
ney to be performed by water and part by land, con- 
V eyed a portion of it to his golah where the rowana 
was, and was conveying the rest in two separate 
batches by land, it was held that he could not bo 
convicted under Bengal Act VII of 1864, s. 26. 
Queen r. Chundee Chuen Dabs 

[22 W. B.. Cr., 71 

5. - - - — BS. 18 and 18— Possession 

of contrahand salt. — In a case of conviction under 
B. 26, Bengal Act VU of 1864, for having in pos- 
session contraband salt, the Sessions Judge re- 
commended that it should bo set aside on the ground 
that the salt had already reached its destination, and 
was not en route; e. 18 consequently not apply, 
ing. The High Court set aside the lonviction ac- 
cordingly. Queen v. Chundeo Mohun Bhooxa 

[22 W. B., Cr., 82 

0. SS. 16 and 21— Possession 

and sale of salt. — A was convicted under s 1C, 
Bengal Act VII of 1864, and B under e. 21 
of the same Act; the former with having had in 
his possession salt not covered by a rowana, and the 
latter with having sold to A the said salt. Held 
that the conviction of A under s. 1C was illegal, the 
salt in his possession having been a portion of salt 
for which B had taken out a rowana, but that the 
conviction of B under a. 21 was proper, as he had 
failed to certify the salt sold by him to .A on the back 
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SALT, ACTS AlUD BEQOLATIOKa BE- 
LATUTG TO— 

1 BI:>GAL— eaurfiW 

cl the rewara. TH* itltTEft C» Tn* MtTTloa 

or Baiosrr Drt 18 ^ ^ 


7 *. VJ—Ufi^tx»» »/peifUj 

cm cn>ff a*i •crrai' — In a n( eoneictton 
onaer Art TII of 804 of hanng in ywiennon 
eontiahaid lilt the penalty cannot bo Inflected 1 
on the cimer of the iilt and tl» on the i t«n* or 
gomathU of the owner who hai the tilt in hit po*- 
iMiicn. u the p'tsesi on of the Utter ii th* poitr* 

Sion of the fonner Ij ntl SflTTlt o» tBi rm 
Tioxor Or^SABitr* *aHOQ 82 T7 B., Cr,0 

a a IS — Cetjt.eaf,oa •/ I 

dlt—PoTtr ef fe/eee f or* eoefieeafto*.— By ■ 
a. 18. Bengal Art Til of 1664 aalt. n t boag can 
Teyed hr the mate and to the p ace pmenbed 1 
in the rowana. beeoisn ahsolstely cenGeraird The | 
power of T»1 -as ny anr anrh n t u rnUd u the j 

Scazi of Peeenoe ander a S3 and eot ta the 
JJayutrate Otit* r Bomo-eiTn 

t? W B, Cp^ 48 

g — Co*r ef ^a c/ leU c 

eipaf end ajtal —The Conrt in thu caae qp> 
btld the (oanctnnbT the i;i.istnte tinder Bengv 
Act Vll of 1 64 • 8, trth of the owner of 

eontrafand eal and of hi* a-^nl wbo wu Iran* 

S t Dg the talt, and declined to direet the Uagie> | 
t« to paoi ecDlenee on the maajeee of the hoal is ' 
whieb the aalt wai bang tranip^rted when aeUed. 
their teat ha ing been already eonfirtated by tbe | 
Vaguttite. Qtfis • Moecw Uoim Pet Caow ' 
»a*T 23 W a, cr,7 j 

2 hlADRAS I 

10 w_ Act XVn of ISiO-Poewr. | 

t va af irff e«rf4 —Being tn ponemon of aalt 
eaitb fm which aalt may be manafaetored. w th 
theohjKt of Bihfaig aalt ii an off ’nee oiidiT the 
aalt Uwa. Asoxxwoca 4 Mad , Ap^ 53 

IL MaABeg I of 1805 a 18 

— “ "peafaieowf »e(/" rcfnn of~ScU Emtt 
Art JS7f —“Spcntanrani aalt" u aait which pro- 
dnecd eatnrally rrqn ree no proem of manafartare 
to render it tnrtahle for hnmaa ccnromplioii. To 
edlert apootaoeooi aalt for domeitie (annmptioo 
or to he fonad m praimica of rt for that porpoar 
« to be fonnd in the art of eonrenag >t borne 
from the pfsee fa *rh rh it i« cnlleeted art not yew 
*« act* prnh hitcd 1 j EesmUtion I of IbOa ». yc 
^**hf* — In diarirt* to which the o^t bieiwAct 
» "1 l» extended, to obtain or to be fonnd la ptn 
ftasioti of ri»>otaneona aalt under eirrnsiitafie** whirb 
abow M intent on to erade Yajmeot of th» exnse 
naa’cnmec. Arnnneors \ 

ltli.B,3Msd^lT 
- falt-tarii Cwf 


BALT. ACTS AlTD EEatTLATlOIiB BB- 
IiATlKQ TO— coafioaed. 

3. ITADEAS— eoaefaded 
(ffeoce mthia the meaning of a. IS of Madrai 
latSon I of ISOS I M t Prta ATcin 

[LL. n,lMft<L,278 

IS Msd. Act I of 1882, « 28— 

Ftue$ium a/tnJltarth — The pcaamiOB rf earth 
Impregnated with aalt. rot heme a natnial Mime 
eCoretrenee or depnnt. i* no effene* under a. SfC 
of the l,a«a Amcsdsicrt Art. 1882 iMadraal 
Qcnw r Tarw^r L L B„ 7 Mad.. 163 

14. cL 3,8 27(e)— 

Sail tmporUit fnm fort ja Slate Coairabaadj— 
S 26 of the Ealt I aw< Amendment Art (Madru Art 
I of 1*^2) Toahn S. peral to {*npert talt 1 y any 
Tonteoot Vgallyanriir-Dedferthat pntpaae, and al» 
to pureaa aalt hroira to hare hcen Imported is 
contrarentioo o' the nIt lawt and*t 27 of the raid 
Art anthontea, inter efid the OoTerror in Cofi*'eil 
to iralir ml a lor r»-^latii*g the Import of rail by 
land *>o tnch mtea barinz been paiaed a 1884 J’ 
waa conrKted of heme in poneiiioa of aalt knowm 
to hare era marnfartnred in andim'orted from 
the 'atire *ut« of Podskottai. JTrU that the 
root etioo irai nght. QmirEirmil r POPU' 
tBU L L. B.. 8 MsdU 342 



S BOUBAT 

16 — Act* XXVn ef 1837 and 

XSSI of i860— Ifoatea '’Osaio yrwrwmrafir 
eoafeo eyoI>e/orea>* — 5off Uroira orerlaard U 
•f»*d mtajtrrmealSaU rr-moati la ecfeie a/yee* 
a» ApplyiBg the ni*i m "Omma pTseomartur 
contra apoaatornn ' the U gh Conrt Lild that, where 
a aenel waa at irrd mi anap c>o«i of bamg a grratet 
qnaot ty of aalt on loanl than waa allowed by lU 
permit, and immediafely aftemrdi a samber of men 
bearded the loat. and mth the amirtasce of the 
acmt of the owner tbmr a cnsiidrrmtle quantity 
of aalt orrrboard, a prrmaiptiiTa atooe that there war 
an cirett of aa! on board at the t me ef tbe teirare 
bercaid the amtrant allowed by the perm t. When 
wilder a perm t to paM a mtaiB nambrr of masnda 
of emit on which dnty haa been paid, an amonnt is 
czena of each oanber la maored. the whole of aneh 
aalt start be coBiidered m mcored rantrarr to tbe 
prorurmaof the «alt Acta (Art XXVII cf lS37and 
Act XXXI ef IS.^) and the who e of eneb aalt and 
Brt merely the ezeeta. la ender theae Acta liable to 
eooSaeatioik FsaiiJi BosiuajT r ConanaslOEZa 
OTCcaroaa 7 Bom., A. C, 88 

16. — ■ Eeauttal of talt-— 

Froftrtf la fall aataraUf forwud—TleJt 
boorit rsnoril of salt eatnrally ferrmed in • rrrcV 
whieb waa under the enperrUmn of an officer betonj^ 
lag to the Cortomt Department, conrtitntce theft, 
the aalt hanog been lei-ally appropriated by anci 
dSeer (Per Baixiraad Wner JJ) Datremoral 
foroartt own nae from a creek of tnch talt not 
legally appreprUled ecortitotca so rtfcnco cither 
aader tbe Penal Code or Art TXXl of 1«S0 <r 
XXTII of 1S37, thoagh snder a. 7 of tbe latter Ae 



( 8385 ) 


DIGEST OP CASES. 


( 8386 ) 


SAIiT, ACTS AISTD EEGtriiATIOlTS KE- 
IiATHTG TO — Continued. 

3. liOyi'BAX —continued. 

made applicable by s. 8 of tbc former, the salt 
removed becomes liable to detention. (Per Li.otd 
and KEJmAi,!, JJ.) llto. v. JIansakg Bhatsako 

[10 Bom., 74: 

17. Bom. Act Vn of 1873 — Act 

XVJII oj 1877 — Date paid under former Act — 
Jjffecl of neir Act bp tcbich duty increased 
■coming into operation before removal of salt — 
Increased dutg paid under protest — Stuit to recorer 
excess — Set-off— Pxcisf' dnty — Customs . — Prior to 
,tbc 2Stb December 1877, the e.vciso duty on salt 
mannfactnred in Bomb.ay was 31.1-13-0 per mannd, 
and tbc Act wbich regulated tbc importation and 
transport of siilt in tbc Piesidency of Bombay was 
tbc Bombay Salt Act (VII of 1S73). The plain- 
tiffs, who were salt merchants, were desirous of ex- 
porting salt from tbo salt-worbs at Uran and Panvel, 
nud aecoidinglv, under tbe provisions of Act VII 
of 137.3, made fonr scveual applications in u siting to 
tbc Assistant Collector of Salt Revenue for the 
necessary permits on the follon ing dates, vis., 27tb 
November 1877, 17tli December 1877, 17th Decem- 
ber 1877, and 21th December 1877. Each applica- 
tion stated the amount of salt which it was proposed 
to export, and at the time of sending in such applica- 
tions the duty pajable in respect of the amount of 
salt therein mentioned uas paid. Receipts for the 
duty so paid were gi\ en to the plaintiffs, and all fonr 
applications ucre duly registered before the 28th 
December 1877. The salt comprised in the first three 
applications amounted in all to mannds 20,972, and 
^the whole of this quantity, with the exception of 
mannds 2,748, had been removed by tbe plaintiffs 
before tbe 28th December 1877, but at that date no 
part of the salt wbich was the subject-matter of the 
last application (24th December 1877), and uhich 
consisted of mannds 10,481, liad yet been removed. 
-On tbe 28th December 1877 Act XVIII of 1877 
came into force, by which Act tbe excise dutv on salt 
manufactured in Bombay u as raised from R 1 -1 3 0 to 
B2-8-0 per mannd, and on that day tbe sarharhun 
refused to allow tbo plaintiffs to remove tbo balance 
of tbe first three lots (vt:., 2,748 maunds) or tbe last 
lot of maunds 10,483, unless an additional dnty, at 
ibo rate of eleven annas per maund, was paid in 
respect thereof, alleging that tbo same w.as leviable 
under Act XVIII of 1877. The plaintiffs paid under 
protest the additional duty demanded, amounting to 
119,096-5-0, and exported the salt to British Slalabar, 
having previously obtained certificates from tbe 
Collector that excise duty, at the fnll rate of E2-8-0 
per mannd, bad been paid upon tbe said salt. On 
production of these certificates at tbc ports of Hritish 
Slalabar, the salt was admitted free of customs duty. 
The plaint^a subsequently brought this suit to 
recover tbc said sum of 119,096 5-0, togctlier with a 
■ sum of R] ,000 damages alleged to have been sustained 
by reason of tbe dclaj in removing the salt caused by 
tbo conduct of tbo sarkarkun. Tbe plaintiffs con- 
tended that, having paid the duty in respect of the 
salt comprised in the fonr applications and the said 
dnty having been received by tbe Collector before 


SALT, ACTS AJST> EEGULATIONS RB- 
LATHTG TO — concluded. 

3. BOMBAY — concluded, ' 

Act XVIII came into force, they were not liable to 
pay any further dnty, and that Act XVIII of 1877 
did not apply to the said salt. The defendant con- 
tended that the additional dnty was rightly Ici ied on 
the salt, and fmthor claimed to set off against the 
pliintiff’s claims tlie sum of 119,058-5-0 which the 
plaintiffs uonld hai e been obliged to pay in importing 
the salt into Britisli Malabai if they had not already 
paid it to the authorities in Bombay, but from 
payment of ubieb tlioy had been exempted on pro- 
duction of the certificates above mentioned. Held 
that on the 28th December 1877 the plaintiffs had 
acquired the riglit to remove the salt, whenei cr they 
might think pi oper, by simply conipUing uitli the 
usual forms required by Act VII of 1873, and that 
Act XVIII of 1877 did not operate rctrospeetii ely so 
ns to destroy tiiat right and to impose on the plain- 
tiffs a lie.aiier burden as a condition of tbcii lemoving 
tbe salt. Held also, bow ex cr, that, as tbc svlfc was 
allowed to pass free into British Jlalabar on the 
strength of its baling already paid the diitv of 
H2-S-0 per maund at Bombay, tlio sum of ft9, 096-5-0 
must ho deemed to haie been appropriated by tbo 
plaintiffs to tbe pa.i meat of the customs dutj pay- 
able on the importation of tlic salt into tbc poits of 
Biitisli Malab.vr, and was therefore no longer reco- 
verable from tbe defendant. The plaintiffs, by 
apphing to tbe Collector of Customs at Bombay for 
certificates that tbe duty liad been paid, by presenting 
them at the Malabar ports, and claiming,“in virtue of 
such cortific.ates, that the salt should be admitted 
free of customs duty, i irtiially appropriated the 
R9,096-5-0 excise dutv (which remained in the bauds 
of the CDstoms authorities as monej had and received 
to the use of the plointiff) to the paj ment of the en- 
hanced customs duties at such ports. Brito v. 
Secretaex or State toe India 

[I. L. E., 6 Bom,, 251 

SALT ACT. 

Breacli of — 

See Sentence — iMrsisoNitENT — Ixtpbi- 
EONltENT IN DEPADET OP FlNB. 

[X L. B., 4: Mad., 335, 335 note 
6 Bom., Or., 61 

SALT ACT (XII OF 1882). 

B. 11 — Limitation prescribed for 

charging with offence — Fraud in concealing date of 
offence , — The proiisions of s. IS of the Dimitatioa 
Act of 1877 do not apply to criminal cases, and 
the peremptory terms ot s 11 of the Indian Salt Act 
(XII of 1882) are not affected by that section. 
Queen-Empebss 1. Kageshappa Pai 

[I. L. E,, 20 Bom., 643 

SALT-PAN'S, LEASE OF— 

See Stamp Act, son. II, aet. 13. 

[I. L. E., 18 Bom., 546 



( 6887 ) 


DIQdT 07 CASES. 


( 8385 ) 


BAI-VAaE j 

See Co IHIMM— Giwsl*. ElOHTt ts » 
JOCtT P*0FI«TT 1 

[LKE.. 14 AIL, 273 

Consolidation of elalma for — 

See Paicncs— CiTH Cisu A»*i 
uur Cocst X li> E., 22 Cale., 611 
[3 C W W.. 67 

Lien for— 

See Lm X Ik IL. 2 Cal&, 68 

See gyiiT. CiCtl COTST. JloJrrttt— Jr 
Biawcno*— SliTiS* OVf B.,2S2 

L Principles «* salysga ben- 

S%yXt ia talrage — A cU B to Mittge U fiFsoil^ 
do • p nnei plt cl vlucli tie Cocrtsof Bntuh 
iDcSft sr« Icaod to raegnixe. I* a«nn umpwe 
tiTclj of the t rroBito'MC tbit tbe mcae u frOB c 
diogiT innirfd os niltad cilr*s, or of tbe ci'cnm 
fUiM tbit s p>.it)ca of tbe «men mi; be rendfnd 
irym tbe ibore A boat bdra with icdi^ Ked left 
Fermit Ghit. auoat three milre ibote the pnlois 
brtd e orcr tbe Giszee it Ciwsp're OQtbemcruag 
ct tbe C.h of Aa.-cit t\ hde the butmee were 
eiteKeema.. to eroii tbe ttnem tbe hoot etniek 
tbe bndge ■ i {otst where tbe nrmt wu rasBing 
vitb » leLni; of fet per niaate The t«tt 
came etbwut two of tbe pootosoi, end br thr|m 
«an of the etreest nsted orer on tU rde Fros 
thsi case* tad el>« f-eo tbe etnis eod etbrr isjonee. 
It Una to take la weter Ued K bets eLowed to 
reoeia ia thu pwitKB. the bridge met baerbrekes 
CreBiliBueno^«r,tBarcpto« U ft.U,tbeh«etaad 
ev^ woaU Ure Uea n.a'rged. Tbe perw-me 
la ebarse of tbe bridge mi.bt hare at eoee o.><ut*d 
aS dearer to tbe bm e b; laltsir^g tbe toel. 
The; tookwieenm to nbeee tbe rnh oo tbe bn^e 
aadtoresioTetben^a Itwae hapcMi^letortSMie 
the boat oatQ tbe wbo.e of tbe earpo Lad been 
dbeharged. Tbii wa* &ae aad tbe brat mat towed 
to a place of aifei; aad tb* earpi vaa rraioeed 
aad ftcred lo a warthesie ifeU that a nebi to 
“Irag* acCTriei Peresi la Ibete p^ruseee, to 
wbOB a rvbt of nlia c hia aceroed, are eobJ^ 
to retain tbe pnipertj nred natil a reawai'le cam 
baa Uen pud er tecdend to them in canefaetim 
Cftheirclaim, Gmou • Eo«i . GIT W.,311 

^ Sorrlces entitling weswel to 

**1'*^® — — niiereatbip » la a eoodUian 
tf arSnal perX asd the aertieea el a taa are •oozbt 
lor ^ d^et«i ta tbe parpoM of reVsenz ter from 
roch aerr eta are aalrape »rrve»u 
^ wte« tbc^ u Bodatg ta th»e amm aa 
t»«i a etertjoa cr other readaet of tbe 
•alien to eiake Uieni itSer from cidiaair toware 
•^leta, tbiir reward iboslJ be etUmated m for 
IsTitxann^ 
2Znd.Jar^l7 8^139 


*^“Aia*awa^ 


~ Taraje Eatu 

4 ^ .„p^ .^''^3e~Cle m cf mttirr wad Cfrv^ 


B AT.V AOE— <-»afiaaed 

abaft aad benme daabted. While is that ecaiLtiiEi, 
thai>.S. JIS met her aad towed her taefc to Ifotn* 
fcae, tbe TcjagT cctapjtai; eleven dart The cwaen 
ef the S S C aettled the etaim of tbe owse-i of 
tbe AA. JI B for E37A«i> b®* refaaed to rwe^iw 
•nj arpante cUtm to remsnerat<oa to tbe plaiatiffj, 
Ibc maaterasd crrw of tbe SA Jf B ileld tlmt 
tbe aemfei rendered were, sad® all tbe eBesm- 
sUncea of tbe Case, lalraze and sot merel; towape 
aemeet aad that KIO OOO was a fair rtmanera jm 
foe tbe muter and n«v of the nlnne resael to be 
appcTtiooed, B4A>0 to tbe taaita- tbe rest to tbe 
eiow aceordiogto tbeirntinpa Tbe plautifTs heid. 
eat tied also to Dae tbir'; Kcood I«rt of tbe frta^t, 
tf ao;, wbiob might be rteorered by tbe 8A C 
oedet ber eharter (arty with the ladiaa Gsrera 
meal. If towage leads to tbe reacae of a reael 
ia aetaal danger, or re reaioeabU apprehens oa of 
daagrr, the aemeet aboald be nmanerated aa 
rage. tVbenlhe iteaB power cf the talrisg reaselii 
the efinest easK of the nlrage the owaen are 
entitled to the larger ibai« e' the reward. Thu 
u npeotally tbe ease where the mafter and crew 
of the ealnsz rrtwl laear so ruk to life ifat 
tbe reward of the U*ter oozht oererlhelen, la tbe 
retemlt of coamerre and hsmasity aLke, to be m a 

liberal eeale- The rale aoleagerebtama whicb made 

•be ealrage reward profec u caate to tbe raise of 
the ealrrd ibip. The Coartt are only besad to 
gire neb ase^ as u ft aad preper with refemeo 
Wall tbe emairtaaera of theaae ueladiagyalae 
Bume 5«-Caar*" X I* B, 7 Sons., 196 

4. Calnlstiea ef »alng« 

••ward— ffeemerr —The Coart u hoaad to eoo- 
aider the lime, laUsr, ikill, eeterprue, aod risk of 
tbe lalroes as well u the ralae ef tbe proptfty 
eepaged sa tbe aerriee , and also the degree of dangor 
from whirb tbe property u rtaeaed, and tbe raln^of 
tbe property so mrard. Steambo^ are retUled to 
a brpbcrraU ef reward than other Teasels by leasoa 
of tlie procortseH wCb wbieb they are enabled 
tomder leTTvet lanth osea LrzsziUTmor 
TaA'ltiKTJocnrs'* . 2i£a(L.35S- 

6 . ■ ' - — ■ ■ Goods pwf ea fal 

denar ojaaff — A dmgbec laden with filderi rained 
at B3?,to0wis being ptrpdledaenaatUnrer wbei^ 
a sqnall nmng on and tbe dingbee beuig la soae 
daezer tbe gilioa Wd« taken tr bmrd a flat t~T 
safety aad kept tbire till the wpiall sabrded. JTsfd 
that tbe owsm ef tbe fist bad no elum for nlraze, 

andtbatBlS was a fair remuBeratiOD for aerrices 

jeodered. Cx5a Csnr CbmtT e GoASor 

[1 Hyde. 212 

8 .drrrsf-Xerrseirs 

Cwif— Costs Mease serrtees— dmowst o/*w«»d 

saewrassd ca syyesL— la aa acboa of aalrage la 
wbKb a abip was amsted, and tbe tall asked f(w- 
wu Icoad to be ezeewnr^ tbe Coart {P{.«oT and 
TssmTSa, JJ) bdd that tbe pronKreots mast 
pay Uie lopngnanta tbe certs oeesEioDed by tbe Uil 
reqaoed ttBOt; eseeisire. Ororye Gordow, L. 

7 B 451, fcDowed. la case the Cosrt 
taereaoed tbe amonat of aalrage award from £ 1,800 
to £3.400, la eouidention of the great ruk laenrred 
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S AIiV A GE — ’'cnUr.ucd. 

by tbc saUnrs in rtsoiing ll:e ship anil cargo, trhich 
were veti ■raluabir, frtan imminent (leitrnchoa. Jx 
TJIE JJATXEB or THE SjIIT “ CHAMPION” 

[L 1 ..E., 17 Calo„ 84 

7 . Anoiint of *al- 

tsgf ■avsrdfd — JAaA" of -terrietf 

— Alloeatit^ of taltage anor^st ojfictrs and tretr — 
Matl—Coslt . — On the ISth August 1S93 tho S.S. 
Cathvirrt, being (as found fay the Conrt) in iv 
position of risk and hazard, nliich by a change iu the 
weather minht hue at once become one of danger, 
WB'S in need of assistance nhich the AoJerf 
aff nied her. The ss rrin s, however, rendered by tho 
AVacri were not of an cxtTao*dui3ri or protracted 
ebarveter. The enner* of the A'orer/ aned ciaim- 
ingEljOO/'OO for sals age servicer, and the master and 
crew of the A'o*»ri filed n second salt claiming 
ESJ.OOJ. 'flic defendant ship paid into Court 
ItoOOO for tho owners of the AVijcri in the first 
suit and 512,?57 for the cren in the secrnid suit. The 
value of the S.S. Cotlr-e'-e nasSHTS.OCO, .and 
that of the cargo on board was R3C,310. fftld tluat 
tho anionnt paid into Conrt by the defendant ship 
was snfiicicnt for the sals age sm'iccs rendered. Held 
also that the cargo was liable in the same proportion. 
Principlrs regardh g (a) saltagc generally, (b) allo- 
cation of sals age amongst oiheers and crew, (c) co-t', 
(d) bail disenssed. Domiiax and Pebsu Sxeaji 
KATISAT rOS' Co. c. S.S. “ CAeilMrBE” 

[i I*. E., 24 Bom., 55 

8. Sertice to a ret- 

tel in ditircts, thoaijh not tn imnin'nf danger — 
Inferraption of ternce Ig accident— Tot-age remee 
cOBcerlthle into talrnge terrice — Distinction if 
itreen toicage and salvage service — The ir.dicta of 
salva'ie service — Cosiv — Practice of the Court in 
^'ci’iiy costs. — Any service rendered to a vessel in a 
state of peril or risk er otherwise in distress, which 
contributes in same degree to its ultimate safety, 
entitles the person rendering tlic service to salvase 
reward. It is not necessary that the distress should 
be actual o- immediate, er tliat the danger should be 
imminent and absolute. It will be suflicieut if, at the i 
time the assistance is rendered, the \ cssel has encoun- 
tered any damage or misfortune which might p-'ssibly 
expose her to destruction, if the sers ices svere not ren- 
dered. Scrsiccs rendered to a ship which is in a nor- 
mal condition, and has received no injury, and needs 
nothing more than expedition or acceleration of pro- 
gress, w-ill be treated as mere towage j it is otherwise 
in the case of a a essel which is in a disabled condition 
or has recriv cd substantbl injury. In considering 
the question whether the service was of the nature of 
salvage scrricc, the risks of Da^igalion, the difficulty 
under which it was performed, and the danger in per- 
forming it have all to^be taken into considcrarion. 
An ordinary towage service may, in cousequcncc of 
supervenient danger, be conrerted into saliage ser- 
vice ; bnt the right to salvage may be wholly or par- 
tially forfeited by improper abandonment or by wil- 
ful miscondnet or gross negligence on the part of the 
salvors. Tlic mere fact that the service was inter- 
rupted by accident or some like cause, if it has been 
pwdaciii e <?f benefit to the otraersof the ressils, iriB , 


SAIi'VAGE — concluded, 

not disentitle the sailors from their reward. la 
assessing the .awanl tho Conrt will take into consider- 
ation, rot only the danger .and difticultics to which 
the sailor was exj osed, bnt al=o the skill with which 
the work was performed. Tho shortness of sen ice 
tn-ay often he taken as showing cxtraordJnaiy’ skill 
and labour. iViicn two separate salvage actions arc 
coasohdated at tho instance of the common impagu- 
ant, and no o-dcr is m idc gii mg the co iduct of troth 
to one plamtilT, tlio promovents arc entitled to sepa- 
rate rests. Practice of the Court followed, .and costs '' 
given on the ordinary scale proiidcd for in the rules 
nnder the Ciiil Procedure Cole, and not under tho 
schedule relating to \ icc-Admiralty actions. Ix 
THE MATTKE OE THE STEAMSHIP " DKACHniTFEIS.” 

” It ETEIFl EE ” c. “ DIUCHENTEIS.” •« HtJGHEl” r. 

'■ DnACHE.NDEZs ” . I. L. E., 27 Calc., 860 

SAJuVATIOlSr AEMY. 

Obstruction of street by- 

See Maxuus Pouce .Act, ISSS, s. 71. 

[I. lu B., 14 Mad,, 223 

SANAE, 

See GRixx—Coxsrnucriox of Gkaxts. 

p. In E., 0 Bom., 561 
[L E. K., l2 Bom., 80, 534, 595 
X L. E,, 15 Bom., 222, 625 
laE., 18XA.,22. 
See HEEEDiTABr Office. 

p. li. R., 18 Bom., 374 
L. E., 19 X A., 38 
See OxDH Estates Act, ISd'J. 

P. L. K,. 17 Calo., 311, 444 
L B, 16 X A, 183 
X.E., 17 X A., 54 
X X. E., 26 Caie., 81, 879 
See OWNEESHIP, Peescmptiox of. 

p. L. E., 15 MaA, 101 
X. B., ISX A.,149- 

See Seetice Texcee. 

p. X B, 14 Bom., 82- 

See SETTIEirEXT— COXSTECCTIOX. 

p. X. B, 17 Bom., 40 
See SErxtEitEXT— E xpieation- of Seteiib- 
mext . .XX E., 4 Bom,, 387 

Endorsement on — 

See Eegisxbatiov Act, s. 17, cl (6). 

p. X. B, 14 Bom., 472. 

— for collection of rents by go 

masbta. 

See Stamp Act, 1SG3, son. A. cn 43. 

p B. X. B, E, B., 65 

■ Grant of — 

See Res Jcthcata— Estoppel bx Jtrua- 
MEXT . .XX. E., 17 MaA, S84- 
£X. B, 21 i A, 93- 
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BANAD—eiol.tteJ 

Prodaetion of— 

EojtBiT DisTBicT Itrxictm Act 
J873 g S3 I I* R, 16 Boni, 616 

Title Under — 

OrpH Esiuig Act, lg<» 

[I h 3 Cole, 645 


: — Constmetloa of sARad— 

"^**•'7'’ Tb« word "tnokoran" in a 

pgrprtBity Got 

*8X1181 or ifisoit r. JiTCB IlOigzix Kaur 

tS Uoore’a X A, 467 

P^ect tf — The cf th« utginrgr nngd u (« ag* 

«ETt»in »nd limit the demand ol the Gnreratncnt for 
reTenneBiid to r««~Bi» lad eoaflrm mhkrt lo thi*. 
the pTOpnrt.,, nght, alrevly in 

M9 dirtinpnuh'd Cisjiifvix, Aiiib • \ uiva 
laecxiBi rxotsiMT 'iso*»cmui 

(8 Mad, 114 


BAKAD-e afieaeA 

thettme* anil the hidctentreMurcf hntmlain^jtli* 
hakdin and jnamdir*. ” \tli to b« a pnnt hjr the 
Stale of »aeh proimetary Hefat aaltbad In tbei^of 
In* rlHiig* to the fmntee It ie tiot cjven to 111 
gTMtcr to lay that pieh word* a* lb* abort mran 
ootliinp hat land rerense The taring of the nohti 
of tb« hahdan and inamdan doo not prerent th* 
Pt®P*'ty in the toil, *0 far a* It can be rfiwded u 
»*»tnl m Oovfrnment, frtn pananig to the paaltf 
Ratii r Diciji DirMi 

[L la n , I Bom, 633 
-O/Trt nflioetjtt 


P.ylf 


f"Jer Pr*t,r,u„T, e 

s.S”J,Sb,;ur,iVc’i‘’ !' 

*0 be e^hid by the Court, in tod^ 

JiuJ. a**'~ ■ b«e>bale ko-Ukasoo fi* 


I ® • O/Tre o/llweyte 

riyl/.— PlaiatilP* aaertisr 
heM eertam undi from Ooremmmt under a *rt le* 
meet at a fixed rent of ni6-lS*0 Int aaginitoijsertly 
I appeioted LLomyee with a rrmnneratioa of EC-B 
I rw rrrabte by dednetion from the rent, ksrinf oaly 
t^naa and 4 ptet payable to Gorernmnit by iraj #f 
t t\M jleUlhit the eanad of appointment to the 
M M Of hhoenyee ereated no iagirdin ntht, b=‘ 
taat, on (he eontnry, the reaervation of the real of 
6 aocaa 4 p,ea areroed to indicate that the tenancy 


— »«cujcu M) muicate mat me lenanc; 

remain^ g,, „g co nght of excloiir* oerapaacy la 
pttialiff aa a^aiait deftodaot Cneirm Mosuru 
t BsrttBZj ifcoiifTtt . 17^.11,410 


* ' - . . ^afwrr «/ utaff 

oxtyaro— /’roAifi/ioao/elieaelio* — The lattuodir 
*" P®**^***" by a*antd eoorryrdto.f ** theheaJef 
a braneb of the prantor’* faro Jy an ntate, wr* of 
«e tatDiBdan. in I m of luamtetiancB lo wteh A 
T** of lb# laaiodan * to hoi 1 and esjoy 

poxrtBOi fmai pB»r»'«itope8ent»ii.''»3biectto 
an a^wasee fermajatenaBe* to a certain clan of the 
familydracnbedti •l>wahokan.»aod “mo'iloian*" 
(^pendant* aaj rrhlioa*} a ■ beir aftiTWanll 
^•eaated a Wrt of the e.Ute for a valuahlc wnuler- 
atwo JlelJ firit, in the aheenee of eridrtceofany 
elw of prnon* aniwering the dfecnplioa « f “kwa. 

"“Aekkani" (which to iht hare 
CTealfd atmrt). that A took aii aha Int* «tate a 
the ^iMdi tajigned to him. and. eecoodly, that the 
Rmi.atm la the unad from cenerat eei to ceneta* 
*’*,"'* create each an e»Ute a* to eperate a* 
abartoahcnatioabyiale. ^FBa^fOa Deb r Kor 

EonajBsata. . o Moore’s I. A.. 66 


t>r«i the a^il. IheOTwofilrh’* 
o Bght in the haringonly 

l»4f. cannot b* ^ rod of a tiI 

pnetor of the tfmher^^V V" become the pro- 

COLUCTOB or Tsixi »■ 

0 Bom, A C,19l 


fy Gerer*si»if,£iiji, ,, */ riffey, 

PBDt ther lUsicu a ?Lol‘e Parporti to 


, S C, a Uinda, 

emteil a tainkh lo hi* *i*ter, JT. hr a mnad in th* 
Whjwuig term. “Von are my ,at4 jl accordragly 
p»nt yon 1* a tainkh for year rapport the three 
^ belonging to my lamisdan. 

Wim au right* appcruinini; thereto, at a tahnt 
jnmma of h-’CI Being in pCMCtson of the land* 
“d Joying n-ntaecordingtfl the Ubntjnmin*, do yoo 
«d the generations bom of your wumb anecMsirely 
(utan *rmi kreme) enyoy the ume hoother hur 
wyonra ihiU hare right or iaiereat." ‘Atthe ditaof 
ttexaad Ahadoneeluld,a dmghter C ehehad 
aRernrd* a *00, who died in her lifetime without 
lye, bat who*e widow, by bi* pcnnmion, adopted, 
after hi* dath, a *on, C X. fhelJ tmdupnted poe* 
of the tahikh, dnring her hfetime, and by her 
wdiderued it to C, berdangbter and C A, her grand* 
•why adopbon. in eqnal maetiea On A’* death. 


•«». w eonrw to the ‘® »B'rd vtr. 

or intenrt ik. ‘“y larger or better 

1. 1, B, 4 Bom, 643 

' «■! *y O*^ 


“nad 'by'^tS 

sc.-.Td ;ss 
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SA-NA-D-confM 

S C, ns litir o£ Eis ^nimiug wider the will 

talnUi,A'Es«urottCnn(l Ci,m™ t Court of 

of r, sued ^.Sxte«tntc mulcrtlio 

first instnnco K, buttliat liaving 

sauad on tlic death ...ntlicr’s will, nnd to ndmit 

elected to T alf sliaie intlic estate, liotli 

the co-plnhitilf C i '7 the action. BeU 

nlainliffs were entitled to n '' „ haling been born 

gfthe nigh Court onappeAthn^^^^^^^^ it, life- 

heforc the date of the tp the life-interest 

interest in the t-ntulh, >n s , i^tiffghad not sued 

of her mother ; but thn^^^ 

in respect of the hf ,„couipctcut to make, the 

•will of .K, "hich _ ‘ term “ sontan ” bcare 

suit must ^“’“'J^ral rncaiiiug of issue, and is 
the wider and The tiue meaning of 

not confined to male pro„e,y,^ ^ gathered 

the ^^oras * sTcm ' , , , . «succcsMoiir m 

from the context, wn_s h mother, and then 

the sense of succession first o^Um 
of the childicn bom of h Council that tho earlier 

dicial Committee ti tlic X ri j .,,„,nier were to be 

ivords of the sanad, "bc" "a^ ^ ^ andthat 

taken as conferring “^“bso™ heir of 

the effect of the conclud' estate before 

1 ours, etc., uns to mak . c , fmiorc of issue li'- 

*gii cu defeasible 111 the event f cent the 

ins at the time of £ s eiea ^ b t 

estate was , -eciirred.it folloned that JCtooU 

eu... c, u™.». 

C„OT« 0 . 1 e , 

V , • • ilin Hich Court on tho 

Reversing the decision of th^ thefnnad inBumsH 
whole effect and cou^™oti Mo>rE 

Chtimiee Ceowdeu^ *• C 268 

Grant of OudTi 


SANAD — continued- 

mmmiBg 

SlKOn BVX V. JA^KEE Koee 

Jakkee Koee.^1 ^ ^ ^ ^ 318 


— ■ — • irrani' w/ 

Ad a ofisev, > A 

rate properltf of vieh had been preiionsly 

Wd of a taluk in 0 "^b ubicu nw u ^ 

confiscated by ortho last ouncr, a 

powerof alienation to the widou 01 » 

llindu, and to hei h^s ^ Act I of 

entered m the firsb .rrantheing expressed 

18G9, B. S. one condition of the pau^.^^ 

to he that in the event of J the estate should 

any of her successors therule 

descend to 

of primogcnitdrc. , ..Qfjrrcd upon tho widow 

daughter, Gmt j pi opiictary right and title 

and her heirs male the iuu p th 

to the estate, and not mw y liosband in the 

remainder to the .jvUhout haiing alienated 

event of her djnng regards succession, 

it in hei lifetime. ?dd n , 

that the limitation m th ,£ the 

sededbj Actl of IE6J. 0“ t governed by 

- ^22 of S. ibe proi isions e£ which are not con- 


Jmpariililily of 

■ j„^i—V„rttUon— Succession hy tmdotc.—thQ 
an impartible zamindari, which, though 

p,.‘ tKAjJjTS'S .v« 3‘. 

ISsls;sS:irsS 

but leaiiug a widow. Held by 
totTheinadaZuutedto an 

samr '•■ -Pcnaiami, .^ •> yji 3 jEi.-rp Butil 

Vabbetu RA^GAEATA Kaema ’• 5 q 439 

Bamaiva 

Impartibtliiy - — 

« We.rs ”- In 1793 the ancient zamindari of Euziid, 
ttWIi descended to a single heir, hai mg been before 
ruira iwi or principality held on the tenure 
®f"™ihtwy service, was resumed h^ the Government 
?L arn^rs of revenue. In 1802 the Government 

formed two zamindaris out of it, and gran c on 
lorrocu _ Kiizvid, to the second son 01 tne 

zamindaiis in genera , ^ grantee 

in the sanad ° Seiltanco^f the 

V Sajeuder rouET OE WaebS 

tingiiishcd. ^ EEKATA XV ^ ^ ^ 2 Mad., 128 


( £332 ) 


DIGEST or CASES. 


( S35« ) 


SAKAD— I 
S.C ^lsSATi Arr* Eoir t Mju 

jlTTi Ani Pow 6C.l».B.*iM 

S C \E'‘iiTi Ar»A Ro# « A*»* 

A\iA Apr* Pow \j'tAATi ^*al»^ySA Atr* 
Low r CorBi lt Wiiiii l4.B.,7LA^38 

12 . 

31 d hfi All </I=03— A lABiliidATJ rrijiatllj 
imtArtiM bavins tctom* tbe jiropnrty of tie 0«»- 
rmsKi t and liaYin; bren {rrantnl b? it id a uoln 
dar ivto, hanng b«n apjrintfd bj procUnatioa in 
1601 and having been pot Into peaieaaoo* reeelted 
a latiadinlSOa— ««H Vba\ Vbe laTamdan itU.rtd 
the quality of impartibOity Alio that tbia qnal ly 
had not been iranemuUd into partibiliSy eitlurbyth* 
paumg of the regulatm SXY of 1^03 or be that 
law cunpled mill the lame of the tauad erBlaimeg 
eertam of lia tenra leabefo Jt^o e Cvmri o/ 
rTanfe /X £.,2 i/ad J2S (drtertnio Og that the 
Lnavid aimindan ronl 1 b< t be identiXed mlh any 
ccUte eiiitiOp before the tanad of IBOi pul >< oath* 
aamefoDtlDgaiJiordinaryramindarn) duUnfmahed. 

I’pfetenee Bade to Xeer X*ee/a4 iatre » Aqfrwdew 
PtrUi ‘'aif IS i/copt ,I J I u to autbonty 
foe holding that a tn de of ar'iuuttioo which coo. 
atiUtea propertv at •'ccU-aoqoifed'' inthebaodeof 
a ocBbo of an andirided faaily and thereby rab 
jptti It to rnlet of deielot^n and of diaj^tuo 
< ttertnt ti a tboi« tppl etllc in anentetl peoperty. 
dotieot thereby dcatroyitechancteroflmp^ lity 
AICRThiBvaisasjuTnraBr DoitcifORiTcraA 
n ZaB..9 21ad..S90 
UB..8I. A..'*' 


CAST AS — woac/adcJ 

aettted fa 1S03. and waa la l&JO *o!d {rr ajrcari if Ost- 
eniamt e»Trnne TTie appellant ttauB*d to »et aiido 
the laaad of 1807, oa th« gesnod that Ooeeraa^ 
had so nght to give inch a aanad. but be eontcttdivl 
•hat If It bad. it rooW be »<t aalde by « pnfthuT at 
Ooceraaent aile JltH that tbo aaaad wae nrt a 
e* prant, bat a cnaftrmatton of the one made be'ore 
the dfcranlal MttlcaicDt, and that Ooevniaient waa 
cwpetcnl to glre inch eonfiraialiO'i- Lopt* r 
HA-tyaixook • • « 6 ZL Xa. B., 6S1 


- X«yaefiJi/,/y— 


13. . , 

Jfiiada lace/ eacecioos.— Wherein aneieat polliein 
waa ronrnted Into a tamlodan with a pemaaeat 
aMeeamrat in 1803 by CoTemment, ted a “ aana * 
BilhUt utemrari ” (deed of pennanmt property) 
granted to the lamindar with the usual stipiUtioiia. 
TPaereit ooa. and iRrertiona, eoneloding with the 
words, * continuing to p a f aiu the above ttipulaUoae 
and to perform the dntin of allegtanee to tbeBntish 
Govemment its lawi and reguIatHms yon are hereby 
authonacd and mipowered to IxAd in pcrpitsity to 
your beira. fucensort and aasigna at the perstanent 
asaessinait thereia named the aatniDdarl of Sivagiri '* 
.Bell/ that theBlndnlawof fueceaaKin was appli^Ie. 
■nbject to ludi Bodificationi at Sowed from the bn par 
tibU nature of tbe eatate Mc m m Cbctti ~ 
Saaom t lu Ptsvit Csima TaicBiix 

(LUB.,ShIad.,370 


14. - 


Ettt/rt* 


— Parciaser at Oovertm^ti fait'— Caajlrmattnn 
Mined If Goreraneah— Inli'SaTent'freeaauadwBs 
granted to if for haling put down wild cltphanta. 
the euniideration in future being to cultivate and 
leepnpabodyofinenudtaliecareoftliemyata AT 
diedandafreab sanad was, in 17^6, grunted to faed 
Jl, th^ being tbosght to be his heirs t hot to 1807, 
JI a true heirt having established their titles " 
Gaverument gave them a fresh aanad la lieu of 
one to IT and K, reeiUcg the ciresmitaBCfa The 
mnindan in which theee lands were situated i 


15 . 


- rraof ©float »aad—J/ira*»- 


■Frao/ «/ hllt—Liidtuta—L^aj pettfn 
Itlruaidan wbo •asads.hot vbo hare loal them, 
and those who never had thcai. taay prove tbiir title 
by other evidence, and long posieaiien is a strong 
cleBentinrarhpiuef. A saoM Is s^t indupeanbleto 
the proof <f miiuti trouro. A fuirasi nght of perpe* 
tally of tenor* I he ether facU, may be proved by 
vanooa DcasL Dasan r.lviBATaw 

ft L. 21., S Bom, 340 

■■■ SttJtft—Sttj 

*ey 21 arms t W-Beaf /’ey Sjr of 
e 8— Tsf/s— Where an alleged onglnal fasad was 
lost, the JndicUl Coanlttee, » new of ths stnet 
oatar* of the proof rt>]airrd la ease* of ebfs Aoder 
aoeieet auad* by EenlaUeus 11 of 1919. a. ZS and 
XIV of ISSS, a 9, aaa tahing all tbt cirruBStaaen 
Into cesisidFi^ieB. nfased to c>oisi<ler (he title aadcr 
it etUUished. FotxtTiB e Sietnatr o* Srari 
ms U n ,120:28 W.B., 349 
I..H,I.A..8ap.Vol, 10 


sAncnoif. 


' of Board of Bevenae. 


Sri pAATmoa— 2li8cnta5zocs Cans 

[5B.I..B..135:13 ^.£,,881 
of Coart. 

Covrsoinig— CoicnoxiSB ot Srm 
zasEX Crm Paocacrai Con*. 

[ItfW B.,P 0,23 
l.l,.E..3hIad.,103 
Z.Z..B.,9CaJe,810 
Z.I 1 . B,. 13 Bom., 137 
I. Ik B.. IS Bern., 694 
XXkB.21Uad.. 81 
1. IL Bw 33 Mad . S78, 638 
5ee Coamowiss— Coaanccnoa. Earono* 
1 x 0 . Exrzci or aas irmaa asma 
IIX 108 or Coternoatus. 

(LIkB,.eCalin,e87 
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digest oe cases. 


( 8S98 ) 


"SAITCTIOIT — cancluded. 

— to proceedings in lunacy. 

See Eukatic . 8 B. Ii. E., Ap., SO 

to sue. 

See CouKT or IVakds Act (Bekoai Act 
IX or 1879), s. 55. „ „ 

ri. D. E , 16 Calc., 89 
I. Ij. E., 17 Calc., 688 
L. E., 17 I. A., 5 
X L. E., 27 Calc., 242 

See Eawab Or SrrAT . 12 Bom., 156 
[I. L. E., 12 Bom., 498 

See Cases mmEB Rionr or Sinr— C hari- 
ties ANB TBxrais. 


.SABrCTIOW EOE PKOSECCTIOIX. 


SAlSrCTION BOE PEOSECUTION 

— confimwd. 

See Eegisteatioh Act, 1877, s. 82. 

[I. X. B., 11 Calc., 666 
8 B. X. E., 422: 17 W. E. Cr., 39 
5 B. X. E., Ap., 89: 18 W. E., Cr., 15 
8 B, X. E, 423 note : 14 ’W. E, Cr., 74 
24 W. E, Cr„ 1 

Af? Registration Act, 1877, s. 83 (1866, 
s. 95). 

[4 B. X. E„ Ap., 69 : 13 'W. E., Cr., 21 
See Eevision— Criaiinai, Cases — XI is- 
CEIEANEOHS CASES. 

[I. X. E., 20 Cala, 349 

See Sessions Judge, .TrRiSDiCTiox or. 

[I. X. E, 16 Calc., 766 
See SurERINTENDEN'OE OF High Couet — 
CmR Peocebube Cobe. s. 622. 

[X X. E., 3 AIL, 508 


Col. 

1. ArpMCATioN tor, anb Grant or, 

8398 

3. Where Sanction is necessaet or 

OTHERWISE 3190 

3. When Sanction mat re Granxeb . 8i07 

4. Eotioe or Sanction . . . 8403 

5. If ATHRE, Form, anb SumoiENcr or 

Sanction 8409 

6. Power to grant Sanction . • 8419 

7. Discretion in granting Sanction . 8428 

8. Retocation or Sanction . . 8431 

9. Entire ot Sanction . • • 8433 

10. Fresh Sanction . • • 8433 

11. Power to question Grant or Sanc- 

tion 8435 

12. Want ot Sanction . . , 8435 

13. Bon-comteiance with Sanction . 8437 

✓ 

See Act XXVII or 1870. 

[6 B. X E„ Ap., 98 
15 W. E, Cr., 2 

See Cbiminab Proceburp Cobes, s. 197 
J (1872, B. 466) . X X. B., 2 Bom., 481 

See District Judge, Jurisdiction ot, 

[X X. E., 7 Mad., 314 

See XiiiiTATloN Act, 1S77, art. 178. 

[I.X.E., 10 AD., 350 

See SfAGiETRATR, JmiiBDicnoji or — 
Reterence bn other Magistrates. 

p. X. E., 16 Mad., 461 

See Malicious Prosecution. 

P X. E, 9 AD., 69 

See Probate and Abmenistbation Act, 
tS . . . 2 C. W. If,, 697 


— Application for — 

See Practice — CR unNAX Cases— A r- 
TROTERs , I. X. E, 24 Calc., 492 

— Order for — 

See Appear iv CRniiNAi Cases— Act — 
Presidenct Maoistbates Act. 

p, X. E, 2 Calc., 468 

I 

See Letters Patent, High Court, cr. 15. 

[X X. E., 17 Mad., 105 

— Order granting or refusing — 

See Appear in CBIMI^AR Cases— Cbimi- 
NAR Procedure Code. 

P X. E., 16 AIL, 61 


1. APPLICATION FOR, AND GBANT OF, 

SANCTION. 

X Court to whicli appUoation 

sLould be made — Criminal Procedure Code, 
JS69, e, 169. — An Bpplicntion under s. 169 of 
the Criminnl Procedure Code praying for sanction to 
institute a proserutien on a charge of perjnuv should, 
86 a general rule, he first made to the Court before 
which the perjury is alleged to have been couiuiilted. 
In the matter or the petition ot Rajah ot 
Ven-katagibi .... 6 Mad., 92 

In the matter or the petition ot Shebbtpe- 
SHAB Chuceeebuttt . . 17 "W. E,, Cr„ 46 

2. Change of inettm- 

hents of office of Suhordinate Magiefrate — A Snboi> 
diuate Magistrate refused to grant sanction for a pro- 
secution under s. 169 of the Criminal Procedure 
Code, 1801, OD the sole ground that the perjury was 
alleged to has e been committed before his predecessor 
in office. Held that the Subordiratc Magistrate was 
wrong in his construction of the section. The Court 
before which the perjury is alleged to have been com- 
mitted is to give the permission : the change of incum- 
bent leaves it still the same Court. Anontmous 

P Mad., Ap., 12 
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UiOKST or (USES 


( SiOO ) 


PROSEcrmoK / sanction foe peosecution 


1 APPL1CaHO\ roi A^DGEA^TOP. 

•«AMniON- oMlftJ I 

3. iDltistion of case adding | 

saneliott— Ji» l / only p rtj oa j ly C*»rt— (.f» 

a H I Prorrdurr i dr JiSl if I~0 171 — tnm«aM 
nnd-r «. 1 0 Cn lual Proewlaf* Ccdf iSOl tke I 
uiit ft r a IS tfkm b; tbcpartj! latmittd, and the ^ 
Co iTt I ok Lo part in the inatUr ncept in the waj j 
of pi Wr. or refosing itf tanclicn. fr IJO too 
UnipUt t «&• ID which the Court ittrlf UOk the ' 
mtiftiie but It Wff cot uitendtil that the Conrt 
fhonld proceed in the manner thrro described eicept I 
alien the propnetj or BtetfJitj of doinp so it nMctt- 1 
takmble Is thi virrtk or Lc«s4 BiBasca ) 
Ghcb 11 "W E..m 1 

4. Z*tt al tnlfComrl \ 

—CnniKif Prertirrt CeSt iS73 t 4i'i~‘Falit ' 
eldfje — Peao Corf* » 2/J There beirg »«.th og | 
in the law reejn nJg ii.at annction to proetCBte wider i 
a. 211 of the Prnal Code fLosld (i,t« be piaoted I 
nroB appUcaiion hj a jn'ate pTrseentor a Brtriel ' 
hls:ii rate was competent ntderi 4) Sol the Cede 
of Crim nal Prortdore ( hit own iceuaa to direet a 
preteenbou abere a rem{Uiat had been enterUloed 
and fonnd to be felee b; a lta,uirate enbcrdiBate to 
him dcotc MOBU! Batei r Uaiav SraBU* 
Uerr IOC la 4 

6 /a.fiefwa If 

CeiPl— CnniMl Peoredere Cede }>?2 tt d70. 
d7y — Tfarre vu a differeoce m the prcecediapt to be 
adopted when a eaneiioo eras gtrm under a 4 0 and 
the initiintioa bp the Court of i*i owe tsMton ot 


S Effect of grant of aanction— 

Criei'aaJ P rerUn Cede (AH X af llS2} at 199 
o»4 478 — Cirif CavH a porrr to py&arrd aWer 
t B'^S afltr aaaHicm /ina to a pttr>ila ptriam — 
J>ut>»<iai of a eotiflo at If a pnratc ptnam 
PJfaH </— The pranling of tanctwa Co a pnrale 
person onder el (c) of a. 195 ot the Code of Cnnunal 
Procednre ^Act \ of 18 '’) does net dibir a Cinl 
Conrt from proceedinp nnder a 47» nor ean the 
diixnimt b; a Msgirtiate of a c- mplaint r-**** bp a 
prirste person be held to be a bar t3t act aside 

to a proreediDg nnder that lectn a. Qetzs Evrars* 
r SoaxuB I.XaB,13EoirL.Q84 

7 Practice Id granting caoetloa 

— Cnmiaaf Praerdart Code (Art JT »/ 16931 
a ]»S—Str aicaat pHaer fxeeewe ./, ty Htyk 
Caartr — Whoi subordinate Conrts grant sanctioo to 
prosceote nnder s 19$ of the Cnnusat rtoredare 
0>de» it If iDcnmbent m them so to frfme cl*» 
proceedlngi Vefnt them at to enable the Utoh Const 
to tatwfp itfclf from the record whether Urn 
applicatioa fer laacttan has been properl; granted 
not. A M^iftrate in dupcting of a charge of theft 
dehsered the following jodgment “The charge et 
theft ot dam and windowt it not pror^ as all 
against the afcnfed. "hep are aeqnitt^" There 


wa* no forther record of the proeenliota On as 
appl e«tt-B to the High Conet to raiohe the aanrtHiO, 
—a Id that the mere fset of the charge Isil bp the 
(omplaiiunt not haclng been prored wss net in 
(tscU nffineut ground for granting tanclxn hr 
pmeeste bin ender ss 1B3 and Sll of the Penal 
lode and as bepood tbe Jad„<n«nt of the Iffgutrate. 
there was nothing on tl e neord to show that there 
Wire suffeient grsnndi for granting the asnctioDt it 
atonldbe recoked hipaa ^ATB Oal r MoagtH 
Caranza CsrcnaamT X. L. R., 16 Calc., 601 


8 — Froaeeutloa of JJualcipal 

Corporation — Pcejn^eac^ Vogulralt^ Art (IF 
of tb'7j $ 09— PsHie aertaa! —A Mnnieipal lot 
pota ton «a* not a puhlse sersaM wdhin the mcanlcs 
of a 9 of Act IV of 1877 and night therefor* 
be pecMenttd seder the Penal Cede wiihoat the 
prel iBUiarp uettics of the Oermsient reqwrrd hp 
that aeetien Emtuss r Mmcir^L CotroziTtOX 
or TBi lewx e» CiicTTti 

PL L. E., 8 Cale., 768 8Clf.S.,620 
6 ' ■ ProsecDtlon of Jodgo— Sj*r* 

(<«• of Qoteramrmi—Cnmikal Prttidara Ceift 
t^SI a Id* —The asrtlio>i of CeTemneBi Is n* 
qwred for the pnaiesti a of anp Jed^e if a eon 
plaifittf naJ(aga.BA hii as Jadge Coastreetlea 
ot a 1C* of the CriBimal Procedare Code, IfCl 
AzosTtjtCT* . 6 Mad., Ap, 23 

10 Cr>m,aal Fro- 

rrdmre Code iS59, « lj7 — faacrioa to yroaenata 
Jadjt f'-r tryrda mt trad om lie CeseA.— tThrre a 
Indge sras tharged with naing defamators Ui^na;;< 
to a witness doting the trial of a amt —Oetd that, 
nadrr s 197 of the Code of Cmnuul Proeedore. the 
eomplalat eooti not be enterta ned bp a Mscutraie 
wdloot sanction. Jw xi Goux AfUBauiako 
SBaair ct>-parL 4 a 1 . X>. R.. 8 Mad., 438 

11. fawefioa to 

prateettla a ,7«<fpe— Cnsiiaaf Priiceifses Cade (J<* 
t oftotSJ a J9" —A pleader appEed to the Chief 
Presidencp hlagis jate lor aacctlua under a. 197 of 
the Cnniinal Proerdnre Code to prosecute an 
OoBorarp Uagiitswte for nsing innltsng and defsiaa 
lory luigna.e towards him in the eoirrsr ot the tml 
of a case andsasctioa wss refosed. On application 
to the IT gb Court, — Sell that no sanction nnder 
a. 19T of tbe Code is necessasp unless the Jndge or 
pgblic eerTaat commits an ^eote in bis jadmal 
or official caparitp Fay T J’ersArasi Xathar, 7 
BMW. 27 l> 61/ Jetpcrolna s LalaX»aa, 
iattoram I Z S., 3 Boeu. 431 , and P> re 
^nessee/o CAel/erree aaeaportrd approredof. Pw 
re GAefeei BSaiommod I X. 9 3led dS9, 
ditfented from. biAzno t-m Itasax r llims 

f Z. X,. B.. 26 Cale.. 868 
. 3 C. 'W N., 839 
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DIGEST OP CASES. 
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SAITCTION POR PROSECTJTIOir 

—continued, 

2. WHERE SANCTION IS NECESSARY OR 
OTHERWISE— <-ori<<«KcA 

12. — — Offence committed in judi- 

cial proceeding -False eitdence — No special 
Banctiou \\a<< needed for the prosecution of a person for 
gi\iug false c\idcnco in a judiciil proceeding. 
Qtjeek t. Raiiaotau Panee 25 W. B.., Cr., 5 

13. Criminal Procedure Code 
(18S2), S. 105 — Sbetment of offence — Penal Code, 
s 109. — Though svnetion to prosecute is necessary in 
eases falling under the sections of the Penal Code set 
forth in s. 103, Criminal Procedure Code, no such 
sanction is required pre\ lous to the prosecution of a 
person charged with the abetmeut of such offences. 
QuEEN-EnrBESS r. Annini Kadar SnEuirp Saekb 

[I. L. E., 20 Mad., 8 

14. Offence under s. 182, Penal 

Code — Charge and conviction under different 
section of Penal Code than that far irhich sanction 
leas given. — In a case in which n false charge was 
brought, a Magistrate gaac the accused {A) permis- 
sion uudor s. 169, Code of Criminal Procedure, 1861, 
to prosecute the complainant (JJ) of an offence under 
B. 211, Penal Code. The Magistrate tried the com- 
plaint of .A as a complaint under s. 211, but 
lie Bubscquentli framed a charge against B under 
s. 182, Penal Code, and punished him under that 
section. Held uith reference to s 163, Code of 
Criminal Procedure, that the offences under ss. 182 
and 211, Penal Code, being offences under Ch. XIV 
of the Code of Criminal Procedure, the Magis- 
trate Has wrong in framing the charge under s 182 
without obtaining the prciious sanction of tbo 
Criminal Court which heard the proiious complaint 
of JB. liAJ CooiTAB V. KieTED- OJHA 

[13 W. E., Cr., 67 

15. Prosecution bg 

private person — Criminal Procedure Code flSSSj, 
s, 103. — A prosecution under s. 182 of the Penal 
Code may bo instituted b3’ a piiiato person, provided 
tliat ho first obtains tbo sanction of tlie public officer 
to whom the false information was given, or of his 
official superior. Queen-Fmpress RadhaKishan, 
I. L, JJ., 5 All,, 36, ov erriiled Queen-Eupbess v. 
JtjQAii Kisboee , . I. L, E., 8 All., 382 

16. Criminal Procedure Code 

(Act X of 1882), S.185 — Presideneg Magistrate, 
jurisdiction of — Penal Code (Act XX F" of 1860 J, 
ss. 116, 193— Abetment — Instigating person to give 
false eitdence — J?, without having obtained sanction 
under s. 195 of the Criminal Procedure Code, charged 
C bofoie the Chief Presidency Magistrate with 
instigating her to give false evidence in a certain 
divorce suit in which 0 was co-respondent. Held 
that the Chief Presidency Magistrate had no juris- 
diction to try the case without the sanction of the 
Court before which the divorce proceedings were 
pending, as the offence charged was alleged to have 
been committed in relation to those proceedings. 
Cbamiba Mohan Banebjee v. Baeeotte 

[E Ij, B., 26 Calc., 359 


SAlNCTION POE PEOSBCUTIOTT 

— continued. 

2. WHERE SANCTION IS NECESSARY OR 
OTHERWISE — continued. 

17. — — — — — - Offence under 

Penal Code (Act XLV of ISOOJ, s. 193 — Giving 
false endencc — Invesiigaitonbg Police — No sanc- 
tion under s. 195 of the Criminal Procedure Code is 
necessary for taking cognizance of an offence under 
s. 193 of the Penal Code when the alleged false 
cv'idence is said to have been fabrieated, not in 
relation to any proceeding pending in any Court, but 
in the course of an inv cstigation by the police into 
the matter of information received by them. 
Chandra Mohan Banerjee v. Balfour, 1. X. B,, 26 
Calc,, 359, distingnishcd. Jagat Chandba AlOzcir- 
BAE t. Qheen-Evipbess I Ii. E, 26 Calc., 786 

[3 C. W. N., 491 

18. — Charge under s. 83 of Eegis- 
tratjoH Act /III of 1877) — It Ss not jiocrssarp 
that svnetion should he given before instituting a 
charge under s. 82 of the Registration Act. Gori 
Nath Krawp Singh I, L B,, 11 Calc., 568 

19. : Criminal Procedure Code, 

B. 195 — Jtegislration Act, s 41 — Sanction of 
Begijrar — Condition precedent to trial forforgerg 
of mill registered. — A Sub-Registrar acting under 
s _41 of the Registration Act, 1877, is a “Court” 
within the meaning of s. 195 of the Code of Criminal 
Procedure. His sanction therefore was held to be 
necessary under s. 195 befoie a Criminal Court could 
take cognizance of an offence committed before the 
Registrar while so acting. iN be Venkataohaea 

[I. L. B., 10 Mad., 154 

20. — — — Police officer acting 

under s. 361 — Prosecution for gt'-ing falie evidence 
to a police officer . — A police constable taking down 
a statement under s. 161 of the Criminal Piocedure 
Coda is not a .T udge, nor is the place where he officiates 
a Court. His sanction is therefore not iiecessarv 
under 8. 195 of the Criminal Procedure Code, to a 
prosecution for a false statement made to him, whether 
the charge be flamed singly or alternatively. 
QoBEN-EiirBESS r. IsitAt v aead Fatabh 

[L L. E, 11 Bom., 659 

21. Begislration Act 

(III of 1877 J, s. 31 — Forged document registered 
bg Sub-Beg isfrar. — A Sub-Registrar acting under 
3. 31 of the Registration Act, 1877, is not a "Court ” 
within tlie meaning of s 195 of the Code of Criminal 
Procedure Qheen-Empbess v. Sttoba. 

[I. Ii. E , 21 Mad., S 

2^. Begislration Act, 

1877, ss. 82, S3.— Certain persons were charged with 
offences falling under s. 82 of the Indian Registration 
Act, 1877, .and also with forgery of a document 
presented to, and registered by, a Sub-Registrar ; the 
Sub-Begistrar having granted sanction to prosecute 
the persons concerned withont holding any enquiry, 
the Sessions Judge referred the case to the High 
Court under 8.215 of the Code of Criminal Procedure, 
in order that the commitment might be quashed on 
the ground that there was no legal sanction. Held 
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DIGEST or CASES 


( ) 


SANCTION FOR FEOSECUTION | 

2 WOEIfc SANCTION IS ^ECESSAR^ OR 

OT^tP^' I'E— ro»J Ii«rrf j 

thkt no acrt on ma» nccnsary M to tbe eStrgn of | 
forp"rj nod tbit t. fc pro'UM3ti» fa 1 Ho of tho Code . 
of Cnaiiiial Proced re were not »ppUf»We QrT«? I 
EuTBtas r % iTBnj'(04 L Iv U AOO 

23, — S»l Sts^ttrar— 

Torsiry Pfoal Co^t fJti TAI e/ 1860J •» 4S3 
i 57 __f 6 »rf— J»<f e itl «»i» ry~Jtlmi» ttrat rt «» 

^ 1/ — A Sub-Reg stnr ncdcf tb« Rigutrat o& Art 
(III of 16 «» a not » Jndge and thfreforr rol« 
Court ar th s tba mratiiiig cf a. I'S of tbc Code 
of CnminalFiocedure (Art S of 166*) llMtanrlloa 
u tbertfore not nrcniary fcr a proaoent on for forgrry 
la mprrt of a forged docnmcct prnrstrd foe rrgutra 
t on m h a office Jt re TtuhtUeiala 1 J. K tO 
ilai Si4 dusmted from. The nord forgery U 
need at a gram) term in i iC3 of Ibe Penal Coda 
(Art XLT of l^e ] and that aeet on u refeered to 
la a ramprrbrtinTt trrtr m « l«o of t)ie Ceftnu^t 
Procrdnrt Cod* (Act S of ISS } ao at to embrarr all 
apecin of f rgtry a d tbni nclsdra a caie faLioe 
nadir a 407 of tt» Peral Cod* The def ortioti of 
“ Coart eiTtu m ih* Eeidenca Act (1 cf IS*"*) la 
framed only for tbe psrpoaea rftbeAet ttaelf and 
ab nld not he (i1«u led beyond it* legiiimale trope. 
Oiriset on between a joiLeul and an adaiaiattal re 
ainiry pi nted out <)nrr EtftBtsi r TnAi 

Ct Ik B.. 12 Bokl. Se 

24. — Rejitfnt «• Act 

(III 4 } it 54 3» 41 FerjeJ document 

rffitltrti If £a> Stg (tear A mortgagor «at 
charged w th ttaku, a frandnUnt altrratoa » bia 
mortgage-deed wken vat then refoitcred by a Sob> 
Regutnr Bfld that ibe aanct on of tbr ^stHBrgia- 
trar waa not neceaeary for a prnaerotioa on a ebatge 
Of forgery la re riaiaiotliU I L S lO 
31ai loJ and Q.«a Feipm, t SmUc L L 
11 Had 3 eiplamcA Qrmr Ektusj r 
*“*1 I. Ik B.. 12 Mad, 201 


A t (IIIcfirT) „ -2 75-“aar1 -Sarnchn 
/er praitcal 0 » /c-r per}*s—A Lretabar aetiar 
under the Eegu-ration Act, ea. 7* "o u a Court 
for the poTpoeea of ihe Cren nal Pneednre Cede 
a I9i> and ^ aaactioa la tbrrefore n ceatary f« a 
proepcntion for pCT3a.>y comm tted u reapret of tbo 
npreecnUhonofadctameotloHm fortrautraUon. 
AicHirTi e OasGiTia I. Ik H, 16 Mad, 138 

„ ~ Bifttirar— 

Ceart —Ees ttral im Act IS77 a 73-A 
““ Begubatwt 
, « * “ “f* * Cmrt wWiis rje ouaame nf 

t.l95oIth*CodeotCrinioilProe«ati f Alclma 

r GtaeatVa I L R. 13 H.A lao 


QcttB Exrana e Eix Lai 


A, fd Af«<f,i35 dimraiedf^ 


[X. Zk R., 15 All, , 141 


Cci, 


BAIfCTION FOR niOSECUTIOK 

12 WIIEliF SAXenOV IS KFCESWART OR 
OTnEBinSE-eoaf taerf 
there a rrfrTTril fo. ronmiiiird before (t cannot be 
taira togmuBce bai a wider tneanm^ than the 
worda • Coart of Joatire” ai deCaedln a. 20 of tie 
Penal Code It beindea a tribonal empowered to 
deal With a partienlar natter and aatboeued to 
reecire erllene* beanng on that matter in order to 
enable H to arrlre at a dctcmmaUoo. A CoUeetm 
art Dg In apprajement prcceedingt nsdrr at. 69 and 
^0 of the Bengal Tesanry Art li a Conrt with a tie 
ineanSng of the term at Ibere need. Wbero llerefare 
in eertam appraitetnent prorecdingt acme rest 
r«re plj, wlitl were alleged to be fergf net, were filed 
by IfDanla before the toUeetor and proceeCnga were 
enbciqafstly taVeS agabat lies befere tbe Joint 
if as airate ttmeging tb(in with offenreannderiadC} 
and 4*1 of tbe Few Code.— J3el<f that tie Jemt 
Slagutrate ronld not take rogn lance of tie effenrn 
ebarged wiliont tie prerioat eaBetHm of tie Cd 
lector baring teen granted JUOBOoarBB ‘‘ABOT 
e kom'^iSGSaliet Gorix.SiseH 

P. Ik B, 17 Calc, 878 

28 . — Cn„ aal Fr» 
ctJart Code (Act X o/ JtF*J » fAJ— Co«yr«iif 
oiede /o fcXttt^TfoX Code (Act XltV 

$ 2fl— Proeeea e» /or fey ay /al« elow “A 

edaplaint made brfcrt lie poire and joaeiaUf 
declared in be faleejt sot an lifniee msi^fd b 
or in relat on to, any pneeeding b any Coort,” 
witbiti tbe meaning of nbrt. (1) of a 9S oftbe 
Cnmlnal PrteedoTt Cede (Act X of ISS*) t ud 
aanebee it tbmfore nreenaiy frr tie pioKCwtiMi of 
tbe emnpltuitnt wider t 211 of tho Pecal Coda 
PtTUAA Prn>u r iUzoxis Etasx 

[3C XT’ ir,33 

29 Frooecatlo&forfalsechargo 

in cmnplalst made at police atatSon— Cn 
aa aal yVoredart Cede JS"2 t iSS^A eompi»“t 
made at a police atatxm it not made beforo any Cir3 
or Crunxnid Court and, if it prored falte preoeen 
tioD Per it did not ttqwre tbe anctua of any Court 
under a 4f8 Code of Cruninal Prorednre 0*T 
aasawT oi Basou e aoroon Carmnt Chow 
»“* . . 24 'W R,Cr,41 

Rah Entes BaAasAai ilASsrn Qsoss 

125-^ B,Cr,33 

SO GiTlngfalMendeiLeebefc^ 

a poUCB patel-Cnai a.{ TroceJan Cede 1S7% 
e» 4S7 46S-A«i. Act Flit of tS67 (Ftllast 
FotcccJ I 13-Pia^ Cod* fAet XLF »J im) 
«t ISl ISlt and J53.— A pxraca wbo mabet a falte 
ttatement npon oatb befort a pubce potel aetbg 
usdert. 13 of Bcantoy Art VIII of 1867 gire* falte 
eridraee witiin tbe measiag of a 191 el tie Pessl 
Code and u pnmiiable luider a 193 ( but bit trial 
for that ciEenee required no laneticn a piiieo pate! 
not being a Crtmuial Conrt mtijn tbe definitioD of 
a 4 of tbe Cc^ of Cnimnal Fracedare (tee a 469) 
altbimgh oSeneea under Cb.X of tie Pew Code com 
Bitted befoio the Mme officer cunnet be tried 
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DIGEST OF CASES. 
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SAlfCTION rOE. PEOSECUaJIOlir 

— ronftnued. 

2. WnF.Ri’- SANCTION IS NECESSAEY OR 
^OTHERWISE— confinucrf. 

witbout a sanction. {Secs. 4G7 of the Code of Cri- 
minal Procedure.) IirranATiiix r. Iebasapa > 

[L li. E., 4 Bom., 479 

81. Erosocation of police patol 

— Cnntnal Procedure Code ( iS72J, t. 466 — Bombay 
r,llaye Poiice Act (rZUofl667), e. 0- Bombay 
Pohcc Anrndrtcttf Act (I of 1S76J. — ^Eio proaecn- 
iion of a police patcl, for an offonco committed by 
Irim in bis official capacit.y as sucb, needs no pros ions 
sanction. Tbo provisions of the Dotnbiy Village 
Police Act ( VIII of 1 8G7), s. 9, as amended by tbo 
Bombay Police Amendment Act (I of 187C), render a 
police patel removeablo from bis office witliont tbo 
previous sanction of Government, and tbercforcs. 4GG 
of tbo Criminal Procedure Code (Act X of 1872) 
did not apply’. Imteeatbix r. BnAGiVAjr Detbaj 

[Li:<.E., 4Bom., 367 

32. — ProEocution on alternative 

charge — Oitiny false etidence in one Court or in 
another — Cn'mi'iiaJ Procedure Code, 1673, s. 470 . — 
When it is intended to charge a person nitb having 
made a false statement in tbo Court of a afagistrato 
or, alternatively, a false statement in the Court of a 
Subordinate.. Tndgc, Iberomustbe a proper sanctiou 
for a prosecution on each branch of the nltcmativc. 
In bf Baxa ji Sitabasi . . 11 Bom., 34 

33. ~ Accused to tchom 

yardon has been tendered. Contradictory statements 
of— False etidence. — When a pardon is Icgall.v ten- 
dered to the accused under s. 337 of the Criminal Proce- 
dure Code (Act X of 18S2), and tbo accused mates a 
statement on oath wbicb be retracts in a snbscqucnt 
judicial proceeding, a proper sanction is necessary for 
a prosecution for giving false evidence oa each branch 
ot the alternative charges. In re Bataji Sitaram, 
11 Bom., S4, followed. QtmnN-BstrKESs c. Daij. 
JiVA . . . . I. Ii. E, 10 Bom., 190 

34. Criminal Proce- 

dure Code (Act V of 1898), t, 339 — Tender of 
pardon — Trial of person tcho, haviuy accepted a 
pardon, has not fulfilled the conditions on tchich it 
was offered — Prosecution for yiuing false ecidenoe 
— Sanction of High Court.— prosecution for the 
offence of giving false evidence in respect ot a state- 
ment made by a person who has accepted a tender of 
pardon should be entortaiiiod vvifcbout tbo sa iction ot 
the Higli Court, as provided by s, 339, cl. (3), of the 
Code. QvBE'.'-EvrPRBSs v. Natv 

[1. L. E., 27 Calc., 137 

33. Charge of forgery —Forged 

document used in civil case — Power of Veputi/ 
Magistrate — CrtminalProcedure Code, 1861, ss. 169, 
170. — A Deputy Magistrate could not commit a person 
for forgery under s. 170 of the Codo of Criminal 
Procedure" when tbo Civil Court had sanctioned tbo 
prisoner’s committal under s. 169, unless with the 
express sanction of that Court. Qubkn v. Dwabka- 
nath Bose . ... 2 W. E., Cr., 31 


SAIVCTIOIir POE PEOSECTDTION 

— continued, 

2. iniERB SANCTION IS NECESSARY OR 
OTHEBIVISE— eobftntierf, 

36. ^ y-j Forged doedment 

used in civil cate — Power of Magistrate — Crimi- 
nal Procedure Code, 1801, s. 170. — S. 170, Code of 
Criminal Procedure, referred only to cases where a 
forged document had been put in evidence in a Civil 
or Criminal Court ; in other cases, a Magistrate was 
competent proprto moiu to inquire into allegations of 
forgery, and no sanction under s. 170, Code of Crimi- 
nal Procedure, was ncccss.ary. Queen e. BAit- 
BBABBE SiNon . . . 10 W. B„ Cr,, 6 

37. Criminal Pro- 

cedure Code, 1872, s. 469 — ProtCLuiton of toitness 
for forgery.— The s.anction required by s 469 of the 
Criminal Procedure Code as a condition pi ecedent to 
the prosecution of a party to a civ il suit for forgery 
of a document given in evidence in such suit is un- 
necessary in the case of persons not parties to, but 
witnesses in, the suit, who arc charged with the 
forgery of the document jointly with a party to the 
suit. Badaba Vibana r. Queen 

[I. L. E., 3 Mad., 400 

38. Offence before or against 

Mamlatdar’s Court— Code of Criminal Proce- 
dure f Act X of 1872), s, 468 . — ThcMamlatdar’a Court 
constituted by Bombay Act II 1 ot 1876 was a Civil 
Court within the meaning of s. 463 of the Code 
of Criminal Procedure ; therefore a complaint of an 
offence mentioned in that section, when smeh offence 
is committed before or against the Mamlatdar’s Court, 
.could not be ontertained in the Criminal * Courts 
except with the sanction of tlie Jlamlatdar’s Court or 
of the High Court to which it is subordinate. In 
BE Satanta . . .LB. E., 5 Bom., 137 

39. Departmental inquiry into 

the misconduct of a revenue officer — Judi- 
cial proceedtm/ — Bombay Land Eecenue Code 
("Bom. Act F of 1879), ss. 196, 197 — Criminal Pro- 
cedure Code (Act X of 1852), s. 193. — A Collector, oa 
receiving information that his Deputy Cbitnis bad 
attempted to obtain a bribe, ordered his Assistant 
Collector to make an inquiry into the matter, with 
a view to taking action under s. 32 of the Bombay 
Land Rovenuo Code. The Assistant Collector 
found on inquiry that the charge of bribery was 
unfounded, and gave a sanction to prosecute the 
informant and bis witnesses for giving false evidence. 
This sanction was revoked by the Collector. The 
Cbitnis appealed to the High Court against the 
order rev oking the sanction. ErZd that the inqniiy 
made by the Assistant Collector was a departmental 
inquiry, and not a judicial proceeding, and that the 
Assistant Collector, wbilo bolding the inquiry, vras 
not a Court. No sanction for proseeutioU w.as there- 
fore necessary under s. 193 of the Criminal Pro- 
cedure Codo. In be CaotAnAii Mathurabas 

(L Xj. E., 22 Bom., 936 

48, Charge agdinst VUlage 

Magistrate for alleged offence while aotmg 
not in a judicial capacity— ‘Criminal Pro- 
cedure Code (ISIS), s. 197— -Mad Bey. XI 
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DIQSaT O? CASES 


SAKCTION rOE PEOSECnriOlT 

2 wntrE SA^CT10^ IS vecessiht or 

OTHEEtt MsY.—eoneltdtd 

of ISU—TtMl (ode • '9— Jii-<je— A Tin»?r« 

ll»g5»tr»tf kiting b«en ippnitd of ulutorkiatein 
hiitilllge fottiblj MpintM til* rembittiitt oooof 
wbnjn tbfrtupon r«femd ■ ciiirge ipiniit lnm of 
ciniine hurt Tbf compUint wu takm by the 
ir^6tnt< npon hi* file arukcrat my pmkni 
eiDCtion of the GoTemnicnt or ollifT mlkot\ty rofO“ 
tMJnri Jn ■ 197 of the Cale of Cnminil Procednre. 
The ^ lilige SUgutnteri kkI the o y<i on thit the 
prtneoTit on could oot lesiUy be prwceded with anlil 
inch unttion bid btm tni Ootused The bob- 
MiprtnU held tint locb *itieticio wii snneceuiry 
md kept the ea>e on hi* file end eo'cinneed (o 
enquire into it The ViHig* lt*gi»tnte premttd i 
petition to the I itmct M*p<inte n tin: (be nine 
gToand of obicct u teherenpoo the Dutnet Mizu 
tnte qnubed the whole of the prneeedmgi, bolding 
(bit the ^ntedlicurtnte bad ro jiin*dic(«a (o try (be 
me (gaiiut • I llai,e efbocr with at aaoetion hieing 
heo 6r»t U* otiL Stld that aiertioB in* net 
eerefiiry under i 1*' of the Code of Cnmionl 
Prectfiarr Tht \illace Mi litnte while preeeotiog 
•B oSeDOe iru cot acting la (benpieity 
or a pable (rr ant cot reu<o eiUe fms olbee 
vithoa* the lanct on of OoetnuBeet lad therefore 
the nsciion r ferred to hid ao ippUeatioB Held 
tlM thit the rder of the E nnet Migiilmte 
qoMhiog the pTtccedisy* of tke ^sb Mi?utnte> «m 

5 si«d witbmt ]ar idactMi fieoK*— Tbit iTiUige 
agiMrite eiereuing jcntdietion and trying ao 
offeodcr aeder Regalition XI of 1816 U • fadgc 
within the Deasing of a. 197 of the Coda of CrmnsU 
Frocednre and a l^of the Pei-al Code Eijcvisatii I 
Csime SouQorwsaa . 

[1. 23 SlacL. 540 | 


3 WnEN SANCTION MAT RK CrsNTED 

4L Sanction prenotu to nro- 

secntion-JeriW c/ic* «/ wi/Je,| 

(IS! — llltsal ce.T c(ie» - CnwieeJ Pmtdnra 

Coi, JS6J » 16 - 1G< of the Code of Cnn oal 

Pioccdnfc required that einctioo to prewenU oe 
therein mentioned itoali be giren before eny anch 
prreccotion wa* commenced, and nnld tbe etnetwa 
^ ohUiMd. the tribunal b, .h„h the off«,ee n. 
^Me had BO jnnad clmn »„d a conrictmn fonoded 
on eridrace Uben w thont ,uch ..nrtma wonWhe 
bii Leo c PiBwoix EiafliT 7 Bom.. Cr, 01 

See Qcra c jfoHwi Catetn CHreaisriTT 

t7B.IiB.28 

the ha becn^W' 'Qr”iir 

\ ^ 

[2 17X7,132 Apriyp B,Ed.l874.20e 


SANCTlOTr FOE FBOSECUTlOTr 

— coefieieif. 

S WHEN SA>cnON MAT EF ORA^^■ED 
— ^oae/ndeif 0 

43 Sanction "Many time”— 

Cr%m,»ol PrettJmrt Coit. f‘<Jf * tS9—‘ At a*y 
(«*•«"— The word* ‘ inch aanctwo mar he siren 
at anr Ume” In a. 163 Code of Cnmlnil Fro* 
cednre tnnit be eonitmed rmoniblr and “any 
t me * mnot a time which did not bd Inly prejoi’ice 
the party to be preaecnted or put him In a werae 
poeitfon than he «M before hcmaitc ‘^isoo 
bniweoiiu ^xnoo 18 W E . Cr, 62 

44. 5aecf'«* o/ler 

tnat aoJ coerictioa— Cnmaef Froftdwn Cv't, 
IS7? a g"0— Under the werda “at aortime ' in 
«. 470 of Art X of l‘7d *101:1100 to prco'cate 
roald not be piren after the tnil and raotiction of 
the acenaed pericQ. Eiirscf) or ImiA r *is, 
arm . X. I.. E, 2 AIL, 633 

45 Ciitrgt if fait! 

erideace ea gltnooUt* tlaOeteolr mJUr U%ier of 
yiinf«a.--The unction Bcreaeirr for a cbiroe rf git' 
mo fat*e endmee made by the acrnaed to retnrt ng 
in a folM^nret jodicul proreediDg aiU’enent nide 
by htm Os caih after a tender cf pird'o eaa «a)y he 
ytmted btfort and not after tbe comtBeneoseut of 
tbe preteentiOB Qcits Enrari* r DlAi JiTA 

[L L. E , 10 Boa, 180 


4 XOTICE OF SANCTION 

40 XToceadtyof Boticft— Cneii 

aot Foootdin Cod* f.le( Xof J$S!J t JM tl t, 
pars 2 —.A aanction to prwrote when ipt^ ed for 
eobeeqnCBtfy to the tcrmcaatroii of (he prtcvediagf 
in tbe roqrae of which tbe oSmre b aUeged to hare 
been cctBjnilled. ought not to he greated oalem 
tbe peraon agiinit whom the itnrtioa u epplicd for 
hsa had notice of the appheitioa and an opi Ortnitity 

efbnoshearl AMHjrrr huoa e Kara Lato 

[L L E, 10 Calc., UOO 

47 Criminal Pro 

cedar* Code fjet T of f’SS) t ISo-holiee to 
ocooiei—ITeld by the Full Boieh that no notice 
lanercmrytatheperMS apwart whom It u lateadfd 
to pitweed before the (.onrt before which the 
alleged ofZence hat bfca cmmitted can. under 
c. Its of the Criminal Procedure CMe, eanctiai 
a complunt being made to a Migiatmte re-vdiaz 
one of the (Aence* iprtufied In that aectioa. la 
Tat lUrnt or lat ritiTios or KnisasaTtmi 
Du EaiaaaimED Du e Him Bui 

[I. Ic n, 12 Calc, 68 
Mugab Eia r Ejkibi E L. R, IS AIL, 358 
48. — . — . Crtm not Pr^ 

etAort Cede, « 195— ilTcfier fo Acc>xed~A coo 
nction for preferrtDg i f*l*e eemphunt D not illegil 
cmly by reuoa of the proeccntion baring been 
anctioocd without notice preriosaly girea to the 
aocnied. SiectioalBg c pcwcctifKiii / r in effmee 
ua jndieiil let, and tbepacty to wboio prejndics it 
b dme imitt be prenmily heard and • judgment 
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SAlSrCTION FOR PKOSECaTION 

— conimved. 

4 NOTICE OF SANCTION— 
formed nponlopil o\idcncc In cases in evliicli tLe 
ATagistrito dismisses the original complaint npon a 
report from the police, there is no legal CMdcncc 
before him on eehich to form hie judirment. In cases, 
homes er, in nhich the Magistrite etamincs the com- 
plainant and hears the e\idinco and acquits or 
discharges the accused, and then, without notice 
to the CO iipl linant, sanctions hia prosecution for pre- 
ferring a false charge, siuction cannot he said to 
bo improporlj gh cn. QnnEv-E'tPRrss r. Be Am 

p. L. E., 10 Mad., 232 

49. — — Crtmtnnl Pro- 

cedure Code, s. 19‘} — Omtfsion to (/ire notice of 
•sanction to accused.— A Magistrate, in disposing of 
ft charge of theft, dducred the following judgment: 
"The ekirge of theft of doors and uindo»s is not 
proved at all against the nccused. They arc 
ncqutited.” There uas no further record of the pro- 
ce^ings. Iramcdiateh on the judgment being 
delivered, the pleader appearing for the accused 
applied for sinctiou to prosecute the conipl linaiit 
under ss. 183 and 211 of the I’emil Code. The 
Slagistratc refused to hear the applic.ition then, on 
the ground that it was not the proper time fixed by 
him to hear applications The attorncy-for the com- 
plainant, who had expressed Ids willmgnc&s to have 
tbp application heard and disposed of there at d then, 
intimated that he was prepared to -how cause why 
sauction should not be griutcd, and ashed that 
notice of any future application might bo given 
to the complainant. The accused renewed the 
application the following day without notice to. 
and ill the absciico of, the complainant or his 
attorney, and the Sligiatratc gruited tlic sanction 
ashed for. On an application to the High Court 
to rev oho the sanction, — JJell that the Migistrnto 
did not exercise a proper discretion under the cir- 
cnmst-inccs m neglecting to give the complainant 
notice of the application, and an oppoitmntj of being 
heard. Kedauicath Das i. Mohesh Chtodbb 
CnrroKEKBtTTTT . , I. li. E., 16 Calc., 681 

50. — — Criminal Pro- 

cedi-re Code fAct P of 1898), s. 195 — Omission to 
giie accused opportunity to be heard . — Although 
notice is nothivinably nceessiry in cases under the 
section referred to, the grant of an order sanctioning 
prosecution is a judicial act, and there maj be 
circumstances — {such as in those cases in which thcie 
has been a difference of opinion as to the desirability 
for granting sanction)— in which a proper discretion 
cannot he said to have been exo cised unless the 
persons sought to he prosecuted have given an oppor- 
tunity to he heard. Pasipapati SASinr v. Sons a 
Sastei . • . I. Ii E , 23 Mad., 210 

6. NATHBE, FORM, AND SHFFICIENCr OP 
SANCTION. 

61 . Nature of sanction — Per- 

missite nature of sanction — Ptscre'ion of party 
ohtaininy sanction — Cttminol Procedure Code,lS7S, 
f, 468. — The sanction to prosecute, contemplated in 


SANCTION EOK PEOSBCUTION 

— continued. 

6. NATURE. FORM, AND SUFFICIBNCr 
OF SANCTION— confinasd. 
s 408 of the Criminal Procednre Code, was not a 
direction to prosecute, but was a permission granted 
to a private pcrsmi to exercise his own unfettered 
discretion ns to whether lie would tahe proceedings or 
not. Ik thp mattes op the petition op Ghibhaei 
MOKDEE. GSIBIIAEI MO^BTIE T. UCHIT Jha 

[1. L. E., 8 Calc., 435 : 10 C. L. E , 48 

62. — Sanction by Sigh 

Court to prosecution for peryury — Presumption 
that proper procedure trill be adopted. — MTiore the 
High Court sanctions .a proseentioa for perjury, it is 
implied that the proper legal procedure will be 
adopted, and the proceedings instituted in a Court 
having jurisdiction to entertain the charge. Keebct 
S iNon c. Narain Passee . 25 "W". E., Cr., 14 

, 53 . Form of sanction — Sanction 

tn tenting and attached to record. — It is v cry dcsir- 
nble_ that such sanction or direction should be in 
writing and attached to the record, but it is by no 
means legally imperativ c, Qbeex r. Kbistea IIab 

[7 Mad,, 58 

54. The law docs not 

require the sanction to a prosecution to bo given 
in any particular form of words Qttepn ». Lekhsaj 

[2 N, W., 182: Agra, F. B., Ed. 1874, 206 

55. — Criminal Pro- 

cedure Code ('1SS2J, s. 195 — Form of sanction for 
prosecution for false eixdence — Pequisiies of a 
proper sanction — A sanction to prosecute for giving 
false evidence should specify clearly the statement 
alleged to be false, so that the person sought to be 
charged maj he definitely informed what is the 
criminal act alleged against him. Ik be JrvAK 
Ambaibas . . . I. L. E, 19 Bom., 362 

66.'^ Criminal Pro- 

cedure Code, lts61, ss. 169-170 — Statement of parti- 
cular offences — When a Civil Court giv es sanetion 
to a prosecution imdor ss 169 and 170, Code of, 
Criminal Procedure, it should state with precision 
the particular offence or offences for the prosecution 
of which it gives sanction. Qbpen r. OojiA Motee 
Dbbea . . . .13 W. E., Cr., 25 

57. — General sanc- 

tion — Prosecution for false evidence — Penal Code, 
s. 193. — A general sanction by a Judge to a prosecu- 
tion for giv ing false cv idcnco under s 193 of the 
Penal Code, and for fal»o verification, is not suf- 
ficient. 'The exact words upon which the prosecution 
is based, and iho exact offences which the Magistrate 
is to Investigate, should be pointed out. Queen v . 
Kaetiok Chunbee Hobbae . 9 "W. E., Cr., 68 

Contra, Queen v. Kabib Bus alias Kabib 
Mahomeb . . . .11 "W. E., Cr., 17 

58. iProsecuif on 

under Criminal Procedure Code, 1872, s, 470 — Pe- 
quisites of proper sanction . — A sanction for a pro- 
secution under s 470 of the Cnminal Procedure 
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5 NATtTTE FOPM AI.D fc07PiaENC^ 

OP SAiCTlOV «i«J ««t«t 
Code niut Ihe Coflrt wb^e lb# fU** ilat** 

Dicnt »»» »U jtkI lo b«»« b*en in4de lod the octMion 
oa wlii h w»i crmin ted It U d«ir»bie »* *>«* 


6 JfATOHE. FOniT AKD STTFPlCIE\Cr 
(»F SAKCTION— ■•e^ 
n 169 and ITO — \FbCT« pcreooj were tlargnl ir Ji 
tSenr** under n. 4*1 und 1£3 ol tb« Fmtl Code 
raMBisitted In i>»ce*iliDci before the Cleil Coflrt. 


neceei* v th»t la tbe lanctoo for tecoeeutoQ the I Md for whieh Iherrfore the portion cf the Cril 
deecnieioa of the ofleoet Intended tn be pnXMated Cemrt nu nerniarj under 189 nn 1 1*0 of Art 
.bend b rated In generaltenne, oltboueh detaile ' XXVof ISdl — ffeW thet theeaartloo •tiebilaiply 
Kiev be oni tted. Is B* Etiui 8lT**A* ^re p»rtBl«<on. und d d not epwf/ the partienlar 

Sobs,. 34 net or uHt and tbe part ruW wor&e «b eb ronetituted 
Cr • Ml-Preee- iHtmeta «ai IniaffieJeiit. Qrtnr r risiTO 

iartCoii^l ,19S-Ftt^lf^d4•et~s^^ 23 note 10 W lU Cr 41 

t o» cj ftaei ani t aie of efe are —1 etnetion to • >■ 

proeetatnjn for pr eg faUe endeuee pranUd under „ - 

. 195oftbeCnminair^ed«eCo^.h«ilJ.^ Ced, piSV , «5->eee»,„y o/ 

the pU« where and the j .,pf ea/ o« for eo-r/.e-^Au appj «lioofor»nc 

faW endenr^ai rv.n and Vl 1 t&tn for fomtrj nr per^itj BUrt nfinl* 

.^menuof^arr awleotheKrt.oneof^eP^l ,te dominent a mp^t efib rh forwry la 

AdL 105 Sid to lire teea romtn tied, or mart ert f«th » d.*ad 
DIAI r Doobsa P.AIAD 1 B, e AIL 105 ^ .ulrarat. alle^rd to he f ebowing the ptae. 

00 Spit feat of where and the ereuion oo which fiuh alte;red fiUe 

pta < aai oeeai ea o/o/ea'r— rnoi aof /eoredarw at*tm»nli wwe nada. DatWAjrs StsO* t PuSP 

Coil 19^9 I /So— ®uB«ioBtoapro*«eutioa pranted Sisoii L X* XL. 18 AIL. 203 


oeeanon on whiah ibe otteore wai enasttedi reoeee i<ar» ' v a pro— re> r» •« 

and ta«b Mnetm eboaW oot hepraated wOunt* U rntatiJ* rkaojaiei ea le 

pretuB narr noairy where each la-iniry U - B*«ee reef •/» «»/ Ceurt-Fropee »«ee.ee ef 

lary • tbin the meaa ag of a. 4 6 of the Code d eeeef »* -A SeeeBue Ceart wbea P*"^ •«*! 

Emui r hiWtAit On 1. laS. e AU,©8 »»» *♦ pT<w«t« utider a lOoof tbe Code tf Ctraual 

Ai -e P'w»4a" •1‘oaW eofrutte tbe proceediapa before » 

^«a »U^p!^e.7Ue^e r«ord «h«tbrr tbe appUeaUoB for iiirtBi baa been 

V, a;;'o?’. t- ;< • 

JIan«f tbe quHtioa whether tbe defradart bd b 

errculed tbe bond or not wa. rrferred to art. tie 

ton Tbe «b tntor d« ded that the defraduit "** 

had ant eieeuled the bond, and that It wa, . ror«rT “f »’r rthw thm wm a pr*o.i f^a rare 

The Mnnrf d am ewal the en t In ««ed.ner%tth ?" ’V'*' * ^<«t*on could be UnPtoted w tb a 


Mnnnf daoMed the cn t In accordance with , x _ u .v. 


Man* f f«t eanctuD to proarcDtetbep1aaittil.«itbn«t 
apeolyVcg la bli appLeahoa tbe offeucea is r«peet 
of wbieb be desred to pmecate The Unai t 
granted lanctMo merely ebwrriog that there w«re 
eoA Unt groanda for aaactiaoiDg tbe pmaecotiou 
without pr ag any reaenne or ipecifyiog the offenre 


Hone f 05. . G * *9 /af<* 

"« were ao yadicai yrotitd n<T-P*»al Colt 

(Jet XLf af KSy « 1S»— Orsa a» enact «• <« 
e offence frattfmU somH/al efftaiirt —A aanctioo to pro* 
aefaU aodcr the proneioo* of a. 19a of the Cnoanal 
ad rireu I^ocedart Code (Act X of IgS2) laort epecify tbo 
re Coort la which andthe occanoc* on which tbeoffneo 


‘*™* “ •J' *** ‘‘‘* I^ocedar* Code (Act I of IgS2) mart epccify tbo 

^ Courtlawbicb andthe occanons ii wbicb tbeoffcnce 

wmacTOBiitled andwheretbeoffmeeMhitolpeiag 

ILd^InJ Mia whichbeaotboe jj,* endeneo a a jndieiJ proceeding (a 193. Pend 

^ ^ aleo ,D . Code) H abocld farther eperii^ ^ola. fUte- 

Tsa - ■“*' • 

^ 1. li. tt.^D Au. lOX th, Higi, Conrt could not taVe h upon lUclf to 

, — r~ Owaee •• lo , rectifytbetafonnal ty byeopplyIoztheue*«*e»rypar- 

f J* , * ®/ tffiaei — J'e/ie I endeaee— • 1 cular*. //iWaleo that the aanetnjn for ptcaeeo 

r m mil evocroere Coat f^ct X-IK of I86IJ ton agaiact tbe boy petitnocr waa anadnialle la 
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SATTCTION FOR PBOSECUTIOK' 

— conlintted. 

5, JvATDRE, F0I15I, AND SUFFICIBNCr 
or SANCTION -eonrtnuerf. 

consideration of We youtli.nnd should therefore he re- 
voked. GOBiUDnOSE CKOVTKIBAlt T 

[3 C. W. N., 35 

00 _ Hefvsal of sane- 

iion under mistake or os leing unueeessarti. — Held 
that the declining by a Conrt of revenue to sanc- 
tion a prosecution under ss. 468 and 460 of Act X of 
1873, under a mistaken view of the law and under 
the impression tliat sanction was unnecessary, did not 
constitute sanction Eutress of Ikdu r Sabsitkk 
[I. L. E., 2 AIL, 533 

•07, Statement by Col- 

lector that he has no objection to yire sanction again 
after sanction by Deputy Collector. — In a suit by 

for arrears of rent above HlOO, a decree was 
passed against B, C, and D, wherein certa n docu- 
ments fded by them were held to be forgeries A ap- 
plied for and obtained an order from the Depnty 
Collector who tried the suit for leave to prosecute 
B and C in the Criminal Court. .1 afterwards 
applied to the Collector for leave to proscente B, C, 
and J>, whereupon the Collector passed the follow- 
ing order- “Sanction has already been given once 
by the Deputy Collector. I, however, have no ob- 
jection to give it a second time, as the petitioner 
desires it.” D was convicted bv the Sessions Judse 
-on a charge under s 471 of the Penal Code. On 
appeal by D, — Held that no proper leave bad been 
■obtained to prosecute 2), and this defect was not 
enred by tbo subsequent proceedings, and the convic- 
tion must bo quashed. Qfeen r. Mahima Chamiea 
CH trcErBBETxr 

1.7 B. L, R., 28; 15 W. R , Or , 46 

68. — — -- Stot ement by 

Mnnstf that he has no objection to yire sanction if 
ttndencc IS thought sufficient — Sufficiency of sanc- 
tion.— On an application to a Mnnslf for sanction 
to prosecute, the following order was made upon the 
petvtion- ' if tbo petitioner thinks thcio is sufRcteut 
evidence against A, I have no ohjeetiou to give sneh 
sanction.*’ Deld that the order was a suBicient 
sanction to support a prosecution. Ie the viatieb 
OF Jia>u Nath Hazba v . Anboda PnosAB Sfrcab 

[11 C. L. R., 63 

\ 

69. Pena I C ode, 

S.103— Sufficiency of sanction - Sanction for the pro- 
secution of the aedpsed was accorded by an Assistant 
Scssions-Judgo in the following terras “ There is no 
doubt whatever that TaljRaji, and Bala, these three 
persons, made before mo certain statements contra- 
dictoiy of the statements which they had roadebefore 
the committing Magistrate. Therefore if from such 
statements of theirs they may bo liable to any charge, 
there is sanction from here ” (t e , I give my sanc- 
tion) ‘‘for their prosecution.” Held that this gave 
snfticient sanction for the prosecution of the accused 
under s 193 of the Penal Code, and that it was not 
necessary that the authority giving the sanction 
ahould specify the particnlar section of the Penal 


SAR'CTIOISr ROR PROSECUTIOK 
— continued. 

5. NATUEE, rOBM, AND SDPFICIENCr 
OF SANCTION— e£)«ri»«en'. 

Code under which the accused was permitted to be 
prosecuted. Keg-, u. Tai . . 8 Bom., Or., 24s 

70. Issue of tearrant 

— Implied sanction — Criminal Procedure Code,^ 
1S61, s. 169. — The object of the sanction required by 
s. 169, Code of Criminal Procedure, was to ensure that? 
the prosecution should bo instituted after due con- 
sideration on the part of the Court before whom the 
false evidence was given, or on the part of a Conrt 
to wiiich such Court was subordinate. MTien a 
Magistrate perused the papers of a case w hich bad” 
been forwarded to him by a Subordinate Magistrate 
for consideration, and then sent on the papers to the 
District Superintendent of Police with an opinion 
adverse to the pnsoner, and the District Superm- 
teadeat of Police requested the 'Magistrate to issue 
a warrant against the prisonei, charging him with 
giving false evidence, it was held that the is«ne of the 
warrant was a sufficient sanction under s. 369 on the 
part of the Magistrate. Queen r. Mahomed Hossain 

[16 W R , Or., S7 
7L ~ — Instruction from 

Sessions Judge to Magistrate — Criminal Pro- 
cedure Code, iS72, r 463 — Prosecution for giving 
false erirfcnce. — An instruction to the Magistrate of 
the district bj the Court of Session, contained in th“ 
concluding sentence of its judgment in a case tried 
by it, to prosecute a person for sinug false evidence 
before it in such case, was held not to amount to sane- , 
tion to a prosecution of such person for snob ofience, 
within the meaning of s. 46S of Act X of 1872, that 
section supposing a complaint, or at least .an ap- 
plication for sanction for a complaint. Evifbess c 
Gobabdhan Das . . I. L R., 3 AIL, 08* 

72. Criminal Pro- ^ 

cedar e Code fflSSSJ, ss. 195 and 476 — Nature of 
sanction— Sanction granted by Court tcithoul ap- 
plication beiny made by the person to whom if is 
granted. —A sanction to prosecute undci s. 195 of the 
Code of Criminal Procedure presupposes an applica- 
rion for sanction, and where no such application is 
made, a Court ought not to take upon itself to grant 
sanction, but slionld take action in the manner 
provided by s. 476 of the Code. Empress of India 

V. Gobardhan Das, I.L.P.S All., 62, referred to. 

Ik the matteb of the vsrttxas of Banabsi Das 

[I. I. B., 18 AU., 213 

73 . Order of Munstf 

directing that Magistrate inquire into a case — 
Criminal Procedure Code, 1S82, ss 195 and 476 — 

« Sanction ” — " Complaint ” — Cicil Procedure Code, 
18S2, s 643.— Oa the 3nd August 1884 a Munrif, 
■who was of opinion that in the course of a suit which 
had been tried before liim certain persons had com- 
mitted offences under ss. 293, 463, and 471 of the 
Penal Code, and that the prosecution of these persons 
was desirable, made an order which be dcacribed as 
passed under s.-64S of the Civil Procedure Code, and 
in whidi he directed that the accused should bo sent 
to the Magistrate, and that the Slagistrate should 
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aANCTIOIT TOR PBOBECCTIOir 
— reaf 

6 \ATOJE. FOEM, A\P SLFPICTOCT 
OF 

inquire inlo the nitter la M»y 15S5 upon an 
ipplioili^ hT oae of the »rfnK<i to the I)»rtrjrt 
Cour* to re>oke the eanctiCQ for piwerntion (TTaule^ 
by the llureif t ti* rontendfd tb»t the “ onet w»” 
hill fnirwJ on the 2nd rehniary 1*^S tad bed 
<«ied tohavr iffert Held bv the FuU Eenth that 
the llarsife order whether U »•> of *ei n t • 
»3CtoT wai a reffioent ‘'e«Br'*tnt” »i»hm the 
mcauinjr of e. 19S of the Cmoinal rroeednre Code, 
and that the lioutation penod rreerriW by that 
afx:tioa waa cot appl cahtetoUeoate wPerF»TRfiai«. 
CJ^ asd SniiJORT 3 — ThalfoniilemiE th»l a<Ma 
of the Ciril I roeedure Code wta cleecly niuilar to 
a. 476 of the Crnnnal Prwdiire Code the Jiao* Ca 
order mi^ht he tahea u hariBg hem pie (dnoder (he 
Utter aerlion. Aao per PrmniV and 

StBtroBT, J—Tte *0^ la a. Iti of the Cnniaal 
Piorednre Code except mtb the prexvree eaoetteaor 
oa the eowrUial of tie poHi« aerraat e»iierr»fd." 
moi* he md n wtectun «iih a 47C whicb «aa 
euaeted with theo i‘C* of it idi slhe iseoe><n^ee 
which tn ht « <*n«pd if a Muriif or a *al«ej nate 
Jodje o* a Jndse werethlirt'd to appear htfore a 
Ma*u*nte and mtht a rooiplatot on oath like an 
ordmarr eonplunant la ordirtoUp the focadattea 
fcr a WT-afeution The Urpaa e of a 4*6 lad eatea 
that where aCovt u actuie seder a 19S,a etnotlaint 
latheatnet aeaseoftbe Code la not reqaired, and that 
the preredare therrin Utd down eooalitetea the 
YceapUiet' neatiencd ig a l''S> lasii Piaaio 
I asav tn 1. Xi^ 7 Ath. 871 

74. ' - - Etptrl ef filter \ 

(r Medical ojfeerr— Peceeratiea aalee EoMhojr J/ |a 
»»e» CaaUaeiea/e J-l JJi tf f-'T - Kepjrtt of 
pclircor medlral of ren are cot a ■nlT cleat Mortirii 
fee prwreatviBi eni-r »h a Art- A ronrUmtoaoith 
or tedexnaafiraatioa u^imsary 'Bic r Llnr 

n I3om.,Cp.,87 

76. — Irtfltrd ,,mrlfn 

£eici>aof rnrr'tri Codt 1SC9, t 
apt- e» J77, ]S3— /romiar f^arje —The fonn of 
of epaatioabT a Putnet ^pmatendent of PtJirr 
grants 1 3 of the Pcoal Cede don cot prtclade a 
iofScute from ftamhij the ctarpe under ai;7. the 
without J the Dirtnrt Sopcnalendent required 
or offend Code of Cnsnual Pnwedare, toper the 
AM that tnwSct icn. need not he e xprri!. hot mi.ht 
lu iaartioB*» Tus Or Ainarrr Boesiis 

pScit. aa} tut tie TV R.,Cr.,e7 

oe acctinfjfifeh . . . 

5!*^ • witaeaa i^er 

• • •’tneai for Inal 

ander a lf9 ofthe 
waa h.ld to be imi^d. 
to jaadt, e. 16 Bom, Cfr.. 64 


t Buti 
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SAJFcnON FOR PROSECnTIOJf 

—eenltnmrd 

A ^ATrEE, POEM AM) EDFFICIEVCT 
OF SAhCT10\-eca/i«.e<f 

IVoaent^ for ncn^Unxlanre tn obedience to* ana* 

iDcci waa mterfainel aitbooS the aaoctitra tequlrid 
hr a IfS of tSe Crisilnal Prefcdare Crtle JItU that 
there waa an lopl td and on for the proaemlmni a« 
the nmtiriwn wae hj the aame Maf.Utrale whoae 
atunmcaa wax treatid with cmtempt. Hts r Cax? 
BfwTiTuFeus 613om,Cf,38 


78- 




aot Precedi 


,/o»c^ 

' «/ ®«-r Coit, JStff, 1 


7691— 


— Direction <« ctn»i< — Whin a Court 

direrla a eriraitmco* It moat be taheo to aanctwa 
(be proaceotioa out of which the roTEtai'mert anaca- 
QCKW ' hZCDBlJ ■ 

phN VT.Wa Abta.F B,Ed.lB74.a06 
70 Xe//ee /«<" Cmf 

Caere fo 0»h rittiU Hajufrttr—Sffet} eat\i* »/ 
aerficaa o/Praaf Cede for e-licA eaeetx'ult petm 

— Jar»«<fic/ien of 3}og drift la eommit noJere/ier 
aee/iaa.— IHirre a Cltiltoort by Utter (0 a S»b- 
ordinate JIa^lflntc with cooimjltioy powera. e»ra 
•aoctwa for the pfceeeot-on of ihc aemied ander 
aa. 463 asd 471 of the Pmal Code (mails;* and «>ng 
a falee Ammmt), and nhfre tic Mafutralei ta 
eommiltiog the aceoaed foe tnal in alL wt t» 
fnnin; aebtr^eardrrtheaeirrtiona added* 

•f eharve andcr a l“3(piiifi? falee rriderecJ.tt’rM 
held (hat the hiapitrale had t>o )oniJidaia to 
commit the acmied far tnal oo the Utl mes'loned 
Leadofebine JUo r Sm 

[6 Som , Cr« S8 

go ■• — ■ Sgjtei/tt* IM 

ptrteo vofXlle U yeoeeeeffd— Trhmanahdrdinate 
M*cwtrt‘T afut tryins nme aenl thetrrod talhe 
Dutnet Macirtratr with a inpgealion that eerta 
pereeaa ooEhJ to be PMccnted coder a. Sllofthe 
pma Code. the High (wart held that tha ffid net 
eimalrtate * aanrtioa to pTMecate 1* rns wat«W 

Of rat rrrinos or KHtTC ^aTw EiTBi*. Ustirir 

Uatb SiEpia r iiBiiu CBrsorB lirsrsji 

[RD E, 16 Calc, 730 

81. — rnniaef 

reifirre Code r J^T— Praterwf on erpwMic'aerreafe 
— 7«<ffJ!»iftne«« of eaacf icb.— A n order by the Board 
i-fPeTnine •anrtioniBir thepreceeotioo of* P«po*y 
TabiUdar by the CcUcetor of (be Diainct for “ bribery 
or iudi of the charyn act ferth in the Deputy C.1 
Irot(R*a report ai he thmhi Iihely toetand isresbea 
tiAB bv a CfiBinal Court” le cot a legal fanetuD 
with n the meaning of the Cntsmal Pjocednre Code, 
a. 197. nod a canmitnirnt on any of *neh chargea 
■hoaldbcqntthed QrzEW Earaui r SixcaTiBB 
[1. I* B, 16 Mad, 463 

6R — Cnotinil 3’r^ 

or/wre Code. ** jej 475— /’erlioii.err lefinrT— 
Peaof Code feiH XXr of i‘-60J, t JS2— CeiMi"«f 
J*r«»4*Tt Code (Aet X of iVtiJ, t 471 —Whet* * 
Deputy ComtniM oner tseued a raoction to preeeeute 
the acruwd upon an rxprrt) appi cation made -on 
behalf tf a ecrtaiD penoo ipamrt whom a eba ^ot 
tortixre had been mnde, and whuh he foand, from 



( 8117 ) 


DIGEST OF CASES, 


( 8113 ) 


SAlSrCTIOK- F’OE, PEOSECUTIOKf 

— coaftfttit'd. 

5. KATORE, FOR>r. AKD SUFPICIENCV 
OP SAKCTIOE—con/in/e /. 

rcawns ftntcfl in liis judgment, to bo laRo, — Held, 
tnVing Ibc order to lm% c Wen one mado under 8 lfl3 
of the Code of Crinitnal Procedure, that it rras a 
proper sanetio’i, •inasinucli ns it wiis gi\pu to n con- 
tcMplntcd prosecution b> rv definite person. Sem7jle 
— On the snpjxisitiou that tlic order n-ns one under 
B. 47G of the Criminal Pro.-edaro Code, that it was 
not necessary for the validity of an order under that 
section tliat there should he any o\idenco on the 
record contradicting the ease avhich was thought to be 
false, or that there should be la prelimiuiry inquiry. 
Although it may ‘ountimeBncll be that a preliminary 
inquiry oucht to he held, the adoption of a rigid rule 
to that effeet is neither rendered impcratiac by the 
law nor is it dcsimblc. 2ii /Ae matlrr of 3fuf/ff 
J^nll Ghose, I, X. Il.,G Calc., HOS ; Queen v. liaijoo 
Loll, I. X. H., J Calc'., 430; and Kficptt Hath 
Sll'dar V. Gfridt CJainder 3!nXrryee, J. Jj. II., 16 
Calc , 370, referred to and distinguished. BArnnAlt 
SDRJtA V. Gopri Rath Drix 

p. L. E,, 20 Calc., 474 
1 « 

83. Criminal Pro- 

cedure Code, ss. 476, 135 — Sanction hi/ Mai/ii(ra(e 
for prosecution— -.PreUminarp inquirt /. — IVhcn a 
Wagistratc tabes action under s. 470 of tlic Code of 
Criminal Procedure, it is not necessary to the aalidity 
of ins order that he should liold a preliminary in- 
quiry. liapcram .Surtaa a. Goan A'ctA Putt,!, X. 
It., SO Calc., 474, folloncd. QraEv-Eairnnss c. 
Matababar . . . L Ii. E., 16 AIL, 393 

84. — Criminal Pro- 

cedure Code, 1808, ss, 195,476 — Sanction for prose- 
eution for false statement made in proceedings under 
Land ' Arguisit ion Act (I of JSS4.1;— baiiclion 
under s. 193 of the Code of Criminal Procedure 
should he given only on npplie,ation made for it by 
some person aaho may desire to complain of the parti- 
cular offence and whose complaint could not be enter- 
tained without such sanction. In the matter of 
Panarsi Pus, I. L. P., 18 All., 213, and Paperam 
Surma Gouri Nath Putt, I. L, R , 20 Calc.,474, 
referred to. Dpkga Das Kukiiit v. QnEfc.v-EarPRiss 

[I. L. E., 27 Calc., 820 

85. STiffleicncy of sanction — 

8anefton of official superioi — Penal Code, s 1S2 — 
Criminal Procedure Code, 1861, s. 168 . — Where a 
prosecution of an olfcnco under Ch. X of the Penal 
Code was instituted by an inferior ministerial sera ant 
under sanction of the authority of his ofllcial superior, 
the provisions of s 168 of the Code of Criminal Pro- 
cedure avcrc held to haa c been complied aa ith QajrSK 
V. Eak Qorah Singh - 11 W. E., Cr., 22 

See Ik the kattbe oe the tetitiok of Abbooi; 
Luteef . . • • 9 W. K., Cr., 31 

88. Sanction. of 

offeial superior — Criminal Procedure Code, 1861, 
s. 169— Judicial Commissioner sitting as Sessions 
Judge. — Where the .Tudicial Commissioner of Assam, 
sitting as Sessions Judge, certified, in his capacity of 


SAKrCTIOir FOE PEOSECUTIOir 

— continued. 

5. NATURE, rORSr, AND SUFFIClENCr 
or SANCTION — continued. 

Judge of tliD Chief Ciail Court in Ass.am, that a 
charge of false caidonce was entertained with the 
sanction of the District Court of Assam, to which 
the Court of the llunsif of Debrooghur, before or 
against aehich the offence was committed, av.as sub- 
ordinate, — Held that the sanction required by s. 169, 
Code of Criminal Procedure, had been given. Bafoo- 
EAM Aham r. GuKOARAaf RaCHARFE 

[17 "W. E., Cr„ 54 

87. - Sanction men- 

tioning tcrong section of Code — Criminal Procedure 
Cede, 1861, ss. 169, 170 — Prosecution underdiffereni 
section than that for ichich sanction teas obtained. 
~ The proscentor applied to a Ciiil Court for leave 
to pro«ccnto, under s 170 of the Criminal Procedure 
Code, a nitness n ho had appeared, before the Court. 
The Court granted the permission ns applied for. 
The prisoner was tried for and convicted of an offence 
coming nnder the provisions of s. 1C9 of the Criminal 
Procedure Code. Held that the mention of s. 170 in 
the pennission to proseente granted by the Civil Court 
might be treated as surplnaagc, aud that the prisoner 
was rightly convicted. Rro. t. Khhshae Hiraicak 

[4 Bom., Cr , 28 

88. Sanction hg offi- 

cial superior — District Superintendent of Police — 
"Ipjerior ministerial officer’^ — Criminal Procedure 
Code, 1861, s. 168 — The sanction of a District Super- 
intendent of Police to the prosecution of a charge of 
p\ing false information, not to such District Super-, 
iiitendont himself, bnt to an Assistant District 
Superintendent, was held to be no sufficient sanction 
under s. 168 of the Criminal Procednre Code, 1861. 
The nerds “inferior ministmni ofiicer” referred to 
public sen ants of a lower grade than an Assistant 
Superintaidcnt of Police. Qufek r Ootpm Chukd 

[2 N. W„ 287 

89. — Criminal Proce- 

dure Code, PCI, s. J6S — Person charged tiith 
giiing false information under Penal Code,s 1S2. 
— Wbeie a person was nccusod under s. 182 of the 
Penal Coda with ha\ing given false information to a 
head constable, it mis held that the proiisions of 
B, 168 of the Code of Criminal Procedure, 1861, had 
been Eufiieiently complied ivitb, inasmuch as the lower 
Appellate Court stated in its judprracnt that " the 
case had been forwarded under s. 182 by tbo officerin 
charge of the District Superintendent’s office,” the 
District Superintendent being the official superior of 
the head constable. Qeeek r. Gmsn Chhkheb 
S iBKAB . . . .19 "W. H., Cr., 88 

80. — — - Sanction given 

it/ Judge xcho afterwards tried the ease — Criminal 
Procedure Code, 1S72, s. 469. — Tlie Court declined 
in this ease to say under s. 469 of the Code of 
Ciiminal Procedure, 1872, that a conviction w.as bad, 
■because tlie Judge who tried the case and the Judge 
who Banctioned the criminal pi-ocecdings was the same 
person. Queek r. Sheae Chttkder Gakgooex 

[22 •W. E., Cr„ 16 
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6. NATURE, FORM. AND SUFFICIENCT 6. FOWEP. TO GRANT SANCTION— 

OP SANCTION— f6r t»friUi«tien.--A Ctmrt had j-weT toirad *f»« 

SL A«/t« la aiaw for lOTMtlzatlM to* coder 1 . 171 thr 

taait w>t o atcfifaiy prthmtmarg—Cri»ia»l iVo- Cninml Proeidnre Codr, ISdl, where bo j*rtIfaUr 
enferr Corfr » ISj— An prdrr nndre ». 195 Isdindunl bad hrrO »rccir(L Fjli* CcrWrt 


of the Code of Cncdoal Proredore (anrtionine * 
proirmtion for per]i]r; i( not bad b; marm otnottee 
to (bow can w not baring bn-n umed prerioB^y to the 


DcTT r PtlSVATB CnOlTDEST W. ^ T. B., 71 
05 Wliac Coarts can {^vewne> 


person againit wboTj futh order U made. AriaAaa* tloa — Crimaii ProftJar* Cir<}*, fST2 i. -Ifff— 

amnd Dot T ITari Btn I 1. P , 13 CbJ*. 53 »n/\eo< retPeorr— Tlir CoarU ttal 

followed Afuroasriv » Blnaii ™ jonalirtara to ijrant * lanctioa to prorei'dic?* 

[L li. R., 18 AIL, 338 a»der *■ of Art I of JS72, where tie Ctfirt 

an f. ‘ befote wblfb tbe olTrner w*» stlrcrd to bare been 

riJarj Corfe fAti \ ef 1^31 •• f«/! cao* e'l ^ sad th* Ccnrti to whieb fceh Cojrt i» 

l^r7re»ef c.*V^r< •otewdm.te Is rnt wittm o» TBi rtTmo- e» 

.f tt. I.,„. .biiS lloir.1..., t.„C.r,„. 5lo.™o,. . 

under ( X24A of the Pend Co'ie wi‘h ciciling and I ^ ® Cjllo., 440 

aUempUn;: to ezcitefeelinciof d offMiuntoCoram* i S C Km Cnr»B«i Mozoovnas r. JrSOCT 
nenlbjthepnHiationofe.Ttair arturlrw «e wtte , CbcsdSa MoioowBit , . 7C.1(IL,830 

f ewe. in il. imr cf the IJth June IKff At the ' _ 

tnal as order for the prowenfuM riren b» Gormi . CnwiMlPnxw 

nent nnieii ’9t of t! e Cnaiinil Praredar* Code is I HS-^Oftaer eammilM lapee- 

thefollwia fora datid Jb!> 26, 1S07 watfesdertJ I **•'*%' Po*'<—Peff.w»iM»yiajairy— Coer aeUfed 
UJiriJcnie Irnder the prorn oni cf * l9i>ofth« ■■'***•* '*’*•0' —It t» oowpetent for • Onl CoBft 
Cede of Cnainal Protertnre, Miri* Abw Ah Bai- "hirb s ra»e may bare been settW witlwst 

Onei ul Tranilatof to (>or«romeot, i« herebr ordee^ 5“^ etidmee beiay pone intiv snd wbleb baa poasdi 
by 111* E»eellener tbe Oorersor la C^eJl timakea the tffeiiet of tbeeiatarereferniltoB 

coapUiet aniDit Me Qd Oiandbae T,lai n.* *19$ei tbeCede ef Cnabal Proredurc bu bees 

T.T*Tt . «r eoBumlled le .V. a .» ».,t> 


the r,Mr. * *«&y jernaeaUr aewi^p^orpt™*. 

sad aguBit Me Hari Nanyan Qokh*^, of Poona. 


d before il dstwj tbe pmdenej ef fsob 


lUiJf whether a prim4/afii 


pnater of tbe aatd newepaper ta eerpert' of tertm *** trtntag eanrti-*. sad. If » tetWed. to paat 
‘“the mid tewipapor, ander Trowtot-oo Of tbe perioa allegrd to 

1-tA cl the Penal Code and may other oertm of . ' roamitted eaeb effrace A aanetieo praoted 

theaaidCndewbirhrnaybefmaatobeapplwabJeu, »«b prelimmary «i<jairy and b«rftb-Tc«aD 
^eaee C<«o»el for tbe armeed objeetid that tb^ «ol DlrcsL /» re Aon CA.ader J/oew-wfar, / i 
*^1 1*^^’ ipenBed the 5" * •"'1 ^"i»due e/ Sirayirt ▼ 

aAclrt wrth referenee to which the .cen.id waeto be «•*'*• ^ A . 6 J/orf, S3. diBenled from oa Ihs 
eharped fe« that the order wa.infficieotaodw,, Ecwai Drr , SHllal Krtua D»T 

« IVi. '«* mfBnmt. tbe [L I- E., IB Calc, 345 

wth*ndeT*532flfthTco*o"cnm.S?lCi^« “ Z • Power of AppeUata Coort 

Quea-Emprtai » J/ertos, I L. B 9 Sum. BOB ^ •saetlon prosoeiztioa of abetmeat— 
f^ed Qni, EwsiM , BII aaaotBBa* camm.tUd iefert lartr Co«rf.-trber» as 

*“* !• !*• R_ 22 Bom 112 ewnmitted ajainit a Coart of fint hs- 

"• otasee, tbe Appellate Coart to wbieb it wa* rilsicdJ- 


A POIV^ TO 0P.ANT SANCTION 

n®® 1 Implied power— 

P^»,/««Code.JKJ,, /8r-P>Lr./.e. 

t^* of a 167 the 

Cnamal Prwednre Code^-Befd that the •eetn.*i» 
»«t»4 in the Court or MtWy 
”&r P^bhe tmant not reSTrtM, ^ 
^ P"" Of mnelmnug or 


otasee, the Appellate Coart to which it wa* rib>icdJ- 
5jte waa competent to martioa a p ro ae cnty^B nadef 
Ch. \I of the Crixamai Proccdsre Code, 1S61 
^„r S*“tKm to Fieh aprooemtioa might be eieea eren if 
■ifur G ‘*’^« ‘rtwae abetment. Iwtbs XATrra or Itsts 
lb, CBTOaaGHoaa . . isW.IUSSS 

o by ®®- • Powar o^ Clwil Court— 

rhom Cnm.aofrraeerfare ysg; , 170 —X <3oJ 

***" JJ‘“^thadnopowfrtomak*anordeT.nnderaaf£>of 


antbcntytherefor^^lt^i!in!f1; ^'t w Ojmt not being aabcrdioate to the Ci rU Cooit. 

Qrws; Knt^Ei““‘“*‘^«‘*‘lraiUtioii. Ex^ristt MiHAmouTix . eiKuiUlBl 
n* ' T l ua d., G8 -- 

•>r»o*»y cow Pnctdtrt Cedt nS93l. „ ICK .Ll ar ur.lM 
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DIGEST OP OASES. 

y 

SAITOTIOH- I-OB PROSECDTIOW 
— continued. 


SAKCTIOIT BOB PBOSECUTIOIT 
^ — conitnned. 

6. POWER TO GRAET SANCTIOK— cofrfi«Ke<?. 

of party to proceeding. — 'I he power given to a Cuil 
Court under Ch. XXXV of tSie Code of Criminal 
Procedure (Act X of 1882) to take action regarding 
“ BUj offence referred to in a 195 ” is not ordinarily 
restricted, in regard to offences relating to documents, 
to such offences only when committed by a party 
to the proceeding in which the document uas given in 
evidence. It extends also to such offences when 
committed by a witness of the party. Ik he Devji 
TAXAB Bhatani . I. L. E., 18 Bom., 581 

100. Power of Mamlatdar— 

/Sanction of Collector — Prosecution of Vultcarni 
for false report — Criminal Procedure Code, 1661, 
s. 167 — The sanction for the prosecution of a knl- 
kami for making a false report as a public serv ant 
required by s. 16? of the Code of Criminal Procedure 
might be given by the Mamfatdar or by the patif to 
whom snch knlkami was subordinate. The ‘sanction 
of the Collector was not necessary for that purpose. 
Eeo. c. JIaeuae Eamchakdba 7 Bom., Cr., 64 

101. Power of Eeventie Court 

— Criminal Procedure Code, 1S7S, ss, 468, 469,470 
— Proiccution for offence against public justice and 
offence relating to document given tn eitdence — 
•' Subordination" of Sereniie Courts to Stgh Court. 
— Eeld (SrAKEiE, J,, doubting), on a reference to the 
Pull Bench, that a Court of Rev cmie was a Civ il Court 
within the meaning of ss. 468 and 469 of Act X 
of 1372. Observa^ons by Stuabt, C . J ,, on the 
“subordination” of Courts of Revenue to the High 
Court within the meaning of ss. 468 and 469 of Act X 
of 1872. Kmpbess v. Sabsukh 

p. B E., 2 All, 533 

102. Power of District Magis- 

trate — Court of Assistant Magistrate — Prelimi- 
nary inquiry — Ciimtnal Procedure Code, 1882, 
ss 195, 476 — The Court of an Assistant Collector is 
not subordinate to that of the H ngistrate of the district 
within the meaning of s. 195 of the Criminal Proce- 
dure Code. Euseess -r. Naeoxau Das 

[I. D. E,, 6 AU., 88 

103. Information by 

accused of offence — Report I ' a police of falsiiy'of 
information — Sanction by Pisirict Magistrate on 
police report — Judicial proceeding — Subordination 
of police officer to pistrict Magistrate — Com- 
plaint— Criminal Procedure Code fAct T~ oflSOSJ, 
ss. 195 and 537 — Penal Code (’Aef^MPP of 1860), 
s. 182 — The accused gave certain information 
to the police, who after investigating the matter 
reported that the information given was false and 

^ constitnted an offence under s. 182 of the Penal Code. 
The District Magistrate on this sanctioned the prose- 
cution of the neensed, who was convicted and sen- 
tenced under that section. The neensed appealed 
against the conviction and sentence. His appeal was 
heard and dismissed by the District Magistrate, who 
had previously sanctioned his prosecution. ^ On revi- 
sion the accused contended that the District Magis- 
trate, having sanctioned his proseention on the police 
report, was not competent to hear the appeal. Meld 


6. POWER TO GRAXT SAUCnOTH— continued. 
that, although police officers in a district were gene- 
rally subordinate to the District Magistrate, the 
subordination contemplated by s. 195 of the Code 
of Criminal Procedure was not snch snhordinaHon. 
That subordination contemplated some superior officer 
of police Nor could the report of the police officer be 
rc^rded ns a complaint under s. 195 of the Code of 
Criminal Procedure, and therefore no proper sanction 
had been obtained. The defect, however, was cured 
by B 637 of the Code of Criminal Procedure, as 
no fatluie of justice had been occasioned Raaiasoet 
DaiiE c. QuBEA-EsrPKKSS I Jj E., 27 Gala, 452 

[4 C. W. K.. 594 

104. Criminal Pro- 

cedure Code, 1S72, s 468 — Relative positions of a 
Magistrate of the first class, the Magistrate of the 
district, and He Court of Session. — Meld (Oed- 
EIEEE, J , dissenting) that, for the purposes of s. 4CS 
of Act X of 1872, a ilagistrate of the first class was 
subordinate to the Magistrate of the district, attd 
consequently application for sanction to prosecute a 
person for intentionally giving false evidence before 
the former might, where such sanction was refused 
by the former, he made to the latter, and not to the 
Court of Session, which had not power to give such 
sanction. In the matter oe tbh ebtitiok oe Gde 
Daxae. . . I. D. E., 2 AH., 205 

105. Criminal Pro- 

cedure Code, 1872, s. 468 — Sessions Court — Mogts- 
fraie of first class — Mugts/raie of district, — Forthe 
purposes of s 468 of the Code of Criminal Procedure 
(Act X of 1872), a Magistrate of the first class was 
subordinate to the Magistrate of the district a sanc- 
tion giv en by the latter to prosecute a person for 
intentionally giving false endence before the former 
was therefore legal and sufficient, notwithstanding 
the refusal by the former to give such sanction 
himself. Semble — That the Sessions Codrt had not 
power to giv e snch sanction. Impeeathes c. Pad- 
MAHABH Pai .XL. E., 2 Bom., 384 

106. Criminal Pro- 

cedure Code, 1872, s. 468 — Subordinate Judge — 
Pisirict Judge — For the purpose of sanctioning a 
criminal prosecution under s 468 of the Code of 
Criminal Procedure, the Court of the Subordinate 
■Tudge was subordinate to that of the pistrict Judge, 
notwithstandmg that the subject matter of the liti- 
gation in the former Court involved more than 
B5,000, and an appeal lay direct to the High Court 
from the decision of that Court in that matter 
Imeeraieix o. Lakshman Sakhaeam 

p. L. E-. 2 Bom.. 481 

107. — = Bower of second class 

Magistrate — Criminal Procedure Code, 1872, 
s 467 — Sanction for prosecution for giving false 
information to police officer, given by second class 
Magistrate of iahiKh. — A secondelass Magistrate of 
a talnkh, not being the official superior of a police 
sfation-houBC officer within the meaning of s. 467 of 
the Code of Criminal Prccediire, 1872, could not sanc- 
tion a prosecutioa under s. 182 of the Penal Code for 
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tToWErro GEAM SAI,CnO^-c«.^•.«^ 6- ro^En TO ORAM SANCT10?;-<«/.,«A 


n to tte lUtion honi* c&rtf j iwwiiog 1'* TBl JliTIM or ibi f njllOS C 


g;sv ,s’L™;rpr.; , . ii-e.i 8 ail. 8 o 

tilwE., 6FIA«1-. 112. — powerofSeaslons Judge— 

loa Power of EnE-dltfl«ton»I #'"• ®" "7*’'y 

•M- ^ f.j /virf/- m2 donne ea iinjnirj lalo oll^sratioal tbit * 

Magistrate Criim«a/ . «Miff»»ionWbefnnside ondfr mrh cirtatniUicta M 


■tI.IwIl-,6MAd,14e 


urtiM* to pfoluMt* /®T /oil* »Ttrf«aee 
Vnff flrnl* c« 


V''.'‘'a '* Jn<Me •ecoH»d bii iarction to the p-wrention fof 

ui>-di»i.ions »uit > ^*"1^ . Ju„ P^fjaijr of #OTi» of tli» ■itnrwci wbo dpix-ioil on bcbalt 

oft^p™«.mthe H«;b Cwrt coni.^eWi* 

tl,onkT™ni.;.l Him. ...inU.m* S Bom . 1-3 _ 

[I.l-.It..,7Mad,.6eO US Cri»*W»t P«- 


Canae I ^dmrt Codi 18SJ, • ISS—St*ett9i 


r-piiTt Jndee-ro£»>.fi.o Ctforf" JTiat ii «— »aarf«« fo 

^urt Judge Vo"' V'XVf/.’i ti .f rffai-d »r Mord<aafe Jwd^e ■■ »•■< 

Ft>rftty—CnmMjtrrrrtdtfeCad4fJee-a-ai oj r . r, f» 

;5Afj » irO-A iPfOillj n^uttrid *»• ow *jX<» Ji-r.oJ f(io» of C^rf t» 

priiwt ilbffere tb» ''Will Canto Coort Jodje for m,ttii 

Uceuun B0d<7».M Act X\ of l«Cfiv*tii • dame Cfri/rom ^aiird.mjtt Jadgr—U miU^i 

pard Qioo H IB .«il fom. eoblcciBmly tbs 1*8 W gnat of wnrtK-n to p^te no^ 
Lniimr wsetonH ti o jf«.crtitvm of tl* <im«* » CriomBt X 

bold r 03 the Tetnd that ih* tcod tr«* forr»7 V*’*^'* I* 


U 'icill C.Bic Cctirt J«d,c thmoren <n .ppli »■> •Jt***" C«rt wbwe th» Utt« U tbo Cemrt to 
BUWJ mtilc BHboDt tables wy ecdoicc wiB.l.nz •» »rr«l IrwB tbc for»» erdir^ Jici, wd 

further 1 qmry .rt »i>d< the d«r« and sanrtwntd ae aiT'>^i« for nrb aiwtiw "nr.t bo aida to 
the } iwrcnt OB BBJ/r » 1 0 of tb« On .aal Pi«e- «iw-r C«rt »t« Id lbc« V^ninUr «aw 

dnreCod* ;.»Wtbalh«»«i]QrtiScd,n»iett>«nti»g “.?*■’'? “v 9»«rt. '{- 

tbcpoKWit im.kat eotin «itms ..id» tb* d«w lotbc Uigb Coart A dcCTccboUsT ipplKd to tbo 
Qnur liawis baos 3B.lfcR.. A Cr«® trrt «W bnUnJiaato Inas* foraiocUoo to 


Cnm,nal Frauitfa Cait, ISSi 
Penir c/ Jti/ft to utait on(«r«rtc 
iad Ittamode to Sadder JiKom • 


of «Ttaio ttorctllc propertT, worth atoot BlOCOJ. 
awarded by the detree. Thu application waa 
rejected by tbs ^stordinite Judge The DUtnrt 
Jodgs declined to nitrrfcrs oo lbs sranad that, tbo 
dr(Tc« Wing appsalabls to tbs ni|.b Court, tbs 


Codc,dir.cti4thsM..irtr»lstou,T«t.pl*«b.tbsr 1“** 

cenam dooumcnl. o.sd before the SodKc Aipren * ““1-?*'^/^ 

werefor-pd end if eo. kv V >j<hmt h* tied onder ». 195 of lbs CruBiaal Proesdurs Coils ifeiit 
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]un»diclinii to n^r the order, toWitb*UBd)Dg 

CManli..407-2nay.638 „f , igs of the Cr nual Proesdnro Code IT «* 

111.— rarer of Xhtmet AS4ST EiTCaiST.*!* LorttS/S 

Jadffe to order jnoieethoit for foraere tomrtdiei [L E E„ 11 Eom., 43® 

if/oe« ITrteeM— Cr,*„o{ Proeedwrt 114 CnmiaalTrO' 

Coot fISiZJ te 19. eed d'f — VTbers • d'fendaot teJuro Code i ySo — ^ai>e.|0»yer yroeerutiou of 
10 a suit ja the Court of a Muart apfd>ed to tbs ri ne.i Jor perjnre If Tillaoe »’ *»» 

PirtrJet Jod t foi ainrtioa ander » t(i5«f the Ode Jned aod emiieted aoder f.lS3of the Penal Code 
ol Cmninal Procedure to prraente a wiIbsm «bo bad for giriag false snJeoce before the Court of a TlUace 

piiw «Tvictice^nthellnn»r* CourtiD enprorttfa Mnoaif is a nit jn which T was defendant 3b», 
bad tlJ^r ^ »» «r wenee Ufots tkalXToart. wWdi YiHai-e Mn»Kf aanrtioned tbr pnwscnt on of T oedsr 


HE— TorerofXhefrtet AsasrEiTCaiSTiU* Lortts/S 

Jadffe to order jnoieethoit for foraere tomrtdiei [1. E 

lejort J/a.ei/-ir.<.eM-Ce.»,«f Prccerfsrr 114 

toe* (ISb2) te 19' nad 0*f — VTbere • defendant eeJue* Code i ySo — 


ben foBnd'W tbs Jinn* f to be a fo^ery, bd 

the Pirtnct Jndg^fuaed the app]itttu« bnt,pai 


r®tmg to art 1^ 
crtprrd lbs jr»edl 

that the Judre’, onit 


476 of the Cole buiiMU I Vinagsllanaif had bo pnire 


o becanas a. 195 of tw C^e of Criminal Procedure 


jnrirfictioo, did not apply ifeM that tbe lillagr ainniif bad 
of wbicb tbs nartiiai was power to gnut the aanetioa, and that the obicction to 
t^u ,1 ‘"T «”=>ttod before bin. nw tbs couTirtion wai had m Uw Qrns FmttI r. 

krooght to hi. nrt«, Xj, the eouTtt of a ^adnaal VTt^uvKi. . t.l..TU.lllia<i.,73S 
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SAISrCTIOIT FOE PROSECUTIOir 

— conlineed. 

G. POWEK TO GRAKT SASCTWJX-eonftnued. 

115 Criminal Pro- 

tedure Code, s lOij — lSnnrtion for prosecution for 
pirint false evidence in a suit under Jet AT/ 
of 1S31 tried hp an Assistant Collector of the 
eeeond class — Sanction granted Ip Collector — 
Jurisdiction of Sessions Judge to entertain a/plira- 
i ton in reioke sanction. — A v ut fonrrenrs of rent 
tintler e. 93, cl. (a), .\ct XII of ISSl, \rns lu'-ird by ii 
TwbsUdar bvainp Uio powers of and nctiuc ns nn 
Assistant Collector. Applieitioa wns m.ide to him 
for an order sanctio liiig tlio prosecution of .v ■nitiicsa 
for liavins; pi' cu false cv idcnce in the course of the 
trial of the suit. The 1 ahsildar referred the matter to 
the Stagistrato of the district, who wns the Collector, 
and that oflicer made an order sanetioninp the prosecu- 
tion. From tlris order the witness applied to the Court 
of the District Judge to rcsokc the g.anction. 'Jhat 
Court, tiling of opinion that the Court of the Collector 
av.as not snhirdinato to it in tiie matter willxin the 
meaning of s. 193 of the Code of Crimin.il I’l-ocwlurc 
1SS2, declined to interfere. The «itnc-s then ap- 
plied to the Commissioner of the Dirision, and tint 
ofBccr, holding’ tliat ho had no jurisdiction in the 
matter, also declined to interfere. On apnlication 
by the nitiicss to the High Court for icinsion of 
the order of the Court of tlie District Judge, — 
Jleld that the Court of a Collector, when granting 
sanction fo* prosecution under s. 195 of the Code of 
Criminal Procednro, 1882, in respect of false 
caddcncc given in the course of the trial of a rent 
case from tiic final decision in which there was 
no appeal to the Court of the Judge of the district, 
was still to he deemed subordinate to it w itliin tlic 
mc-aning of that section, and the Court of tlie Dis- 
trict Judge may he taken to he the Court to which 
appeals from the decisions of the Collector ordinarily 
lie. Habi Pbasab c. Dedi Diab 

[EL. B., 10 AU., 582 

116. — Criminal Fro- 

cediire Code {Act X of 1S82J, ss. 195, 476 — Order 
sanctioning prosecution — Fcidenee necessary for 
such order. — Before a Conrt is justified in making 
nn order under s. 476, directing the prosecution ot 
jiny percon, it ought to haic before it direct c' idcnce, 
fixing the offence upon the person whom it is songht 
to charge, either in the course of the prcliuiinaiy 
en<iniry referred to in that section or in the earlier 
proceedings out of which the enquiry arises. It is 
not sufficient that the ciidence in the earlier case 
may induce some sort of suspicion that the person 
Tmd been gnilty of nn offence ; but there must bo 
distinct evidence of the commission of nn offence by 
the person who is to be prosecuted. Queen r. Batjoo 
Lai, I. L. R., 1 Calc., 450, and In the matter of 
the petition of Kali Frosunno Bagchee, S3 W. It., 
Cr., S3, followed. In the iiatteb oe the teti- 
Tiotc OF KnsFO Hats Siebae. KaEPr Hath 
S lKDAB c. Gbish Chtjndfk JIbkebii 

[I. L. E., 16 Calc., 730 

117. Criminal Froce- 

Aure Code (lS8SJ,s.l95 — “ Suhordinate Court" 
— Jurisdiction of the Ihgh Court to revoke or 


SAisrcTioisr fob PRosEcuTioisr 

— continued. 

6. POWER TO GRAKT SAKCTIOX—. onrinuerf. 
grant sanction in cases in ichtch appeal lietlo “Her 
Majestg in Council" from the Ccu'f nf the 
Recorder of Rangoon. — In matters relating to the 
grant of sanction to prosoente, nnder s. 195 of the 
Criminal Procedure Code (Act X of 18S2), a Courtis 
regarded ns " snbordiimte” to another Conrt where 
tlie latter is tlic Court to which appeals from the 
former ordinarily lie, t.e., lie in thcinjjoritj’ of cases. 
Thoiisrli tlio decree in the present uistanco was appeal- 
able fo “ Uer Majesty in Council,” still, as appeals 
from the Conrt of the Recorder of Rangoon oidinorily 
lay to the High Court, the former was held to bo 
subordinate to the latter Court within the meaning of 
the section. In re Anattl Ramchundra Lothkar, 
I. L. R., 11 Bom.,43t), follow ed. Madubat PiELAr 
r. Eidebtdn . . I. L. B, 22 Calc , 487 

.118. Criminal Pro- 

cedure Code flSSSJ.ss. 195, 407, and 476 — Applica- 
tion for sanction to prosecute — Offence committed 
lefote second class Magistrate — Magistrate, Juris- 
diction of — Application bp letter for sanction to 
prosecute— District Magistrate's otRer sanitioning 
proiecvUon and prescribing the Court in lehich the 
prosecution should take place. — The District Forest 
Oflicer applied by letter to tlic District llngistrata to 
take such action as he deemed fit against one S, who, 
for reasons stated by the District Forest Oflicer, was 
suspected of haling abetted the offence of ciiing 
false eiideiice in the c ursc of proceedings instituted 
on bcLalf of the Forest Depirtment in the Conrt of 
a second class Magistrate The Distriit Magistnite had 
prci ioHsly directed til it all.appeals from the second 
class Jlagistratc should be heard by the Deputy 
Magistrate, but ho passed an order himself, w hereby 
ho (1) sanctioned the prosecution of S, and (2) 
directed tliat it should take place in the Court of 
the Head Assistant .Magistrate. Held (1) that the 
District Magistrate had no jurisdiction to sanction 
the prosecution, for the reason that he was not the 
ordinary appellate antliority j (2) that the second 
part of his order was irregular for the reasons that it 
was not authorized by the Criminal Proceduic Code, 
B. 195, and he had no 3 urisdiction to act under s. 47d, 
since the alleged offtnee was not brought to his notice in 
tlie course of a judicial proceeding. Queen-Empbess 
V. SmiBABAXA PuiTJii . L L. E., 18 Mad., 487 

119. Inquiry preli- 

minary to eaercisa of power to grant sanction — 
Offence by dejimie person or persons — Criminal 
Procedure Code (1883), s.476—Cirtl Procedure 
Code (1883), s. b43. — The proiisions of s. 476 of the 
Criminal Procedure Code as well as of s. 64 J of the 
Ci\ il Procedure Code clearly indicate that the Court 
Inking action under cither section must not only have 
ground for inquiry into an offince of the description 
referred to in those seclions rcspeitirelj, but must 
also be primd facie satisfied that, the offouce has been 
committed by some definite person or persons against 
whom pitsceedlngs in the Criminal Court are to be taken. 
Khepu Rath Bikdar v. Grish Ohiinder Miikeryi, 
I. L. R,. 16 Calc , 730, and Chaudhart Uahomed 
Fzartil Huy v. Queen-Kmpress, I. L. R., 20 Calc., 
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6 POVTEE TO GEANT SANCTION— 

S4!) foEoved A Di'uioa limrb of the HI; b Court | 
takne tbe ciTil bcimpnofft pirticDUr ercop he* ! 
]oruii ctKn In dni with on order older t. {43 of tho j 
Ciril ProceOtire Codem&d« b7 oGrtl Coort in ORjrof j 
th* cuitncU Inclocled In tbr Tnrnp MlSOMlb | 
Baicce t QrzEi Emfsess 

[I 1.. 23 Cali^, &32 I 

ISO Cnwinaf Bro. 

eidure Cndt (ISSSJ t 476—tmjiiirj htjar* inmr »f \ 
os order under i J4i — CrtwinaJ Proe^nri CtJe— 
Jndieitl proeeediity~F»lte tTidenet —A Mnpt* 
tnt« iD«hTii{! in inquiry before inneof in cHir fLuder 
the Cramnil Pror^nrt Code i. lit !i irtin* in i 
flnge of 1 jodicul prorerdin; ind bii therefore 
jo^irtion to UVe irlion nndcr i 4‘’6 if he (b of 
opmiOQ tbit filie endnee hu tm ptren b^ore 
him QmvEnntxssr TnrxiuiiKai Cbasi 
[I B. 18 HAd^ 18 

121. Cei-.Mf Tn 

ctdnr* Code OSSiJ t /*-J— Power e f Court to go 
6«r*i<fe reeerd— Alfijiftnt* la d«U ngwhetherlo 
iMttitn onder Cnmiail Proeedafo Cole i 1«J a 
rroieettlflo f« ginaj (lUe etUeare, hi< power to 
bold 10 mipiiT; lad reword ether erideeee bende* 
tbit in the ewe heforr bioi. lo the eonrieof wbieb 
the (fieaee u np^3eed to bare beea eommitted. 
Qrzis twitst « llorai 

(LX, XL. SO AfatL. 938 

ttitrtCodefiSS^J i /S3-“C»«e</f^"i**JL^je 
ordtmirtly fi»''-C»»Uefoe-i).4fe,e/ /wf#e— For 
the parpoM of panting or rrrehug ■ metioe to 
preoeeute rrfued <v printed inder u. 195 of the 
of Cninmil Procednrr an Anirtent Conertor 
ef the find cIiHiffabordiiiatr to the Dutnei AoW 
Peorad » Del, D ol J £ £„ JO Ml S-? 

Q«re« r JjodJt.o Proead. 

Vtr, Ml fi99,) ,21 emr^ered. 

fisama Dui e Ttaaixsi 

[L la B., 18 AQ„ 121 


BAWcrnoir for PBoeEcnriow 

6 POWEP. TO OBAKT SAJTCTlO'f-eeoffrrfrif 
eaie which he bad trauferred to the Flt* Eitia 
An (tint CommtuioDer, and which waa at the time 
peoiLap in the Ceart of the Utter, ner to gfist 
unction ondcr the clmnaCincei. Kma AU • 
Etrraisa . , 8 C W H, 490 

125 Penal Code fAet 

XLi ofl'Cfi) t fS3— Faf*«>*/ori>ajri«s wotl 
tent to eatee full, eetrrani tonne ittlntr/ol jKftetr It 
lie •nfn'T */ anotler perton~Crtnunai Proeodnre 
CodefAeiJ of iSMj.ee 195.47S—Jnd,eioi pro- 
j teedtng —A Depitp tofflmiuioner npon reetitcp a 


■^ompIo,nt fonnd ioUfaJeeon on iir«/.e,/.a. 
iiHe pouee M ecllon, J,d e,al e.7.fr,_ 
tVhen a compUint wn fonad to be falie on in 
in^ipitra being nade by the police and tber*. 

^ T £!!“ J**® ■ Crfanoil 

Bi^S wSr^l 

iszaasi t Bhuibi C&isaa MiDian 

[IC TF ir,453 

““V*; 


eiyjttiiyand repert. Tht Sah-Giruazial Macbtrale, 
ineraMr^anr* ofincpinwa frnsed bThuadorug 
theen*)airj proceeded ie try the petitUner, who wat 
the petitne who made the petitlmerielBally to 
theUepBly Connnuiiooer and eoB»ic*edbim aader 
*■ th— Praal Code Tfefdtbittbe Sab^PiTtakiail 
OSrerhad no janailjSjoB to isatdite the proered 
“f*®' tn past nnetion Inarsiach aa the evopUfat 
whirB Jed to IhU tm) wu net aiade to hi®, bat roe 
nude b ihr Deputy Comisnaioaer withcnt wbow 

r ''* . i ““rtioi (T eoBplaint an Inal eadef a 188, 
na) Cole etmld be btldL T^ta476,Cnaisd 
rrwrtare Code,d d nti apply to thijnon^isga. aa 
they wtrt acA Jadicnl Mu ew E cgi Anrrmu e 
4aWK„S63 

7 DIsCErnOi TN CRASTESO BANCTION 

129 — I UrTTclas of dUerotloa— 

Crt».M< iVnrrdn* Code JSSf.e 155— Thedieerr- 
tmi 'rerfrf in a Clnl Coart aadert. IS® Code of 
InmicaJ IVceedarr, of naetionlnr a r uui m il ehirg* 
of perjory war mt that iboaU be mwt carefully 
Qcrxae. PooaaEi* 0 W B^Cr^li 

; Coee eAlled 

^•lonlntdenetUitggono in/o— Cemiost Proet' 
rfern Corfe, JJ-2. e d«S^J»eraaaTH, C-/— IChe« 
■*•***“ Kttled without mdocce being cooe into, 
the fhnirt fa whitb the tap wu broaclt. eren if U 
had power to nnetion eroainal proceedagi ifiiEJt 
•jy «* ^ pirtiea to rich iuit oader 1 4C» of AH X 
of 1S<Z> waa gnllty of great ImproprietT and fadiscre- 
tioa fa ao dciQg fauamch u it eoald hare had m 
wportitnily of Judging of the lomd fiJee of the 
eUim w ^feuee Is rn* ums at rax rrrmos 
or SMI Cnrsnsa lUzrusix Jraerr CHtroKS 
“•t^tnreaae Ban CscxDiahfonrtrdaa 

. [LtwR,eCal£u440 
^ ^ C Baa CffusDEa llozomtsaa e. JnMirT 
Camma Uozooiaiaa , 7C,i.B,S30 

^8. — Proof le/oTO 

Y**'^ */ oommenon of efeiee— Oiwfitl Proe&- 
nnm Code ISS2 e fSo.— Before giantiog a aawetion 
to jnwecote nnder i. 195 ef the Code ef Crtounal 
nwedar«.aC«rtu bound to aatufyibdt that an 
e&enee hu been eominitted, but it U not bound (• 
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SAisrcTioir foh pbosecdtion 

— continued^ 

7. DISCRETION IN GRANTING SANCTION 

— continued. 

liolil nny inquiry O'! to all tlio persons n ho may be 
implic-ated in such offence. IK the mattek op the 

EETIXIOS OF GoVIKDAKKArAH 

[I. I/. E,, 7 Mad., 224 

Proof lefore 

Court of commission of offence— Criminal Proce- 
dure Codci lSS2,s. 195 — False charge — Penal Code, 
s. 311 — Prehmmarg mquirg. — A prosecution of a 
charge under s. 211 of the Penal Code should not 
bo granted under s. 195 of the Criminal Procedure 
Code as a matter of course, but only uheu the com* 
plaiunnt can satisfy the Court that the interests of 
justice require a prosecution, and there is a strong 
primd fade case against the accuseel. Held there- 
fore where S, who had been tried before the Court 
of Session for an offence and acquitted, applied 
to the Court, in respect of the criminal proceedings 
which had been instituted against him, for sanction to 
prosecute (7 for abetment of an offence under s "11 
of the Penal Code, and the Sessions Judge granted 
the sanction, and there was nothing on the record of 
the criminal c-ase or of the Judge’s proceedings to 
show on what grounds (? was accused of abetting a 
false charge, or on what grounds the Judge gaso the 
sanction, that before the Jvrdgo gave the sanction 
he should have satisfied himself, by c'tamlnation of 
S or other inquiry, whether N had sufficient grounds 
in fact for accusing <?, and whether there n ere good 
primd facie grounds for suspecting (? of abetting a 
false charge and permitting a prosecution. In the 
aiATTEB OF THE FtTITlOK OF GotJEI SAHAI 

[LL.B,6 All., 114 

ISO. Criminal Pro- 

cedure Code,s.l95 — Penal Code ( Act XLVoflSBOJ, 

ss. 193, 4G3 In a case in which the Court of first 

instance finds an instrument to be genuine and the 
Judge in appeal happens lo take a different view of 
the matter, it is not desirable to grant a sanction to 
prosecute under s. 195 of the Criminal Procedure 
Code. Principle which should guide a Court in 
sanctioning a prosecution explained. Rah Peosab 
Eox V. SooBA Rot . .1C. "W. W., 400 

131, — — - — — Penal Code f Act 

XLF of 1S60J, s. 211 — Discharge of an accused 
person — Intentianallg bringing a false charge . — 
Where a Deputy Magistrate refused to grant sanction 
to prosecute the Complainant for bringing a false 
charge on au application being made to him by the 
aefcused persons four mouths after the date of their 
discharge, hut on au application being mode to the 
Sessions Judge for the purpose, the latter, without 
giving any notice to the persons against whom the 
sanction was asked for, made an order sanctioning 
their pioseoution under s 211 of the Penal Code. 
Meld that, linv iug regard to the v iow that the Deputy 
Magistrate took of the matter when he refused the 
application for sanction, and having regard also to 
the great delay in making the application for sanc- 
tion and to the fact of the Sessions J udge’s order 
being made without auy notice to the petitioners. 


BAITCTION- FOR PROSECDMOlSr 

— continued. 

7. DISCRETION IN GRANTING SANCTION 
— continued. 

that order is not a proper order and must be set aside. 
Ram Nath Chamab t.Kam Sab an Laee 

[1 C. -W. 2Sr„ 629 

132. — — — Criminal Pro- 

cedure Code (Act X of 1S82J, s. 195~Sanctioii to 
prosecute Jor mahmg false aj/idavii — Application 
by person not a party to the suit through enmity 
— Proper yrounds of sanction— Stage of proceedings 
tihen sanction to be granted. — No Court should 
entertain an application to prosecute mndebj persons 
who are not parties to the suit out of which the pro- 
ceedings for sanction arise. An order granting 
sanction ought only to he gh en after curtlul con- 
sideration, and having in \ iew the ends of justice, 
and not in order to assist the private ends of indivi- 
duals. It is desirable in most cases that the Court 
should couclnde and have all the facts before it 
before giving sanction, and that it should not do so 
at an early stage of the proceedings IVhere an 
application for sanction, unsigned and unverified, 
was filed before a Munsif, purporting to be on behalf 
of the defendant in a civil suit, who deposed that he 
w.as not aware of the application or its contents and 
was HOC desirous of prosecuting, and the Munsif 
found that it was filed by one J2 who was not a party 
to the suit, out of ill feeling, and therenpou rejected 
the same; and where the sanction was, on appeal, 
granted by the Sessions Judge without deciding who 
the real applicant was, or determining the object of 
the application, but on the ground that there was 
evidence forthcoming to prove the falsity of the 
affidavit to the knowledge of the present petitioner, — 
Seld that, under the circumstances of the case, 
sanction was improperly granted by the Judge, and 
must he i evoked. Ik the mattee of the petition 
OP Chaneba Kant Ghose . .3 0’. "W. IT., 8 

133. — Criminal Pro- 

cedure Code, 1S72, s 468 — Discretion of Sigh 
Court to grant sanction after refusal by Small 
Cause Court. — In a case in which the High Court 
was asked under s 468, Code of Criminal Procedure, 
to sanction a prosecution for giv ing false evidence 
of a plaintiff in a suit before a Small Cause Court, 
which Court had refused such leave to the defendant, 
it was held that the High Court would not be 
justified in exercising the discretion v'csted in them 
by s. 468 unless it appeared iciy clearly that there 
were strong grounds for granting the sanction. 
Money Mohen Dey r. DmoNATH MnHHOK 

[22 W. B., Or., U 

134. — — - Criminal Pro- 

cedure Code, 1672, s. 468 — Grounds for sanction — 

— Record. — On an application for sanction to prose- 
cute under s. 468 of tho Code of Criminal Proce- 
dure, 1872, it was not Competent to tho Court to go 
beyond the record in determining whether or not 
sanction should be granted when tho lecord itself 
discloses no foundation for the charges. In re Kasi 
Chunder Mosumdar, 1. D, R., 6 Calc., 440, 



( StSl ) 


BIQEST or CASES 


( $132 ) 


■SASfCTION FOB mOSECTJTIOII j 

7 . Dl'CBETIO^ n Or\^'TI ^0 S^^CTIO^ 

— <•»»<•/• i<i 

•I-froTcd. sisam CHi3xiTiiau» 

r Qrizs ZixrsDisoT Smoi*t » Qr**» 

[L I*. K» e Mad.. 20 

135 Cn»i»«l IW 

e«fir* CcJt ti m. 4"S—r^rifl 
fiM tm ' — fretfcWioi trimi i» Cturf a* t» 

di^nnfuii mil «• Tfeerd— Pertr •f ifij* ta 

CctUih dornataU hanaj k*tn fet 
la'o Coort 12 » »nitpn»ilm?b»fo-» a Dutnrt Mcnst, 
tct not prtu u niWcr lb« llutnat Uaant taa^e 
»a o*diT fo' of tli» p*^ f**bo aop-t 

tian in. oo lh« jrroard that th« tiocamrata more 
-JtepiTiti. ilifd \hit th» Huh CoMt tad to 
rtTu« th( p of th» llutnft Usnuf. that 

the I>i(nct hfcniif irat >v)t (ciepitrat to go 
the word. r</<ei t Qaeea. f ^ J! 

6 ilaJ^ 2^, ful^ved. and that the oxlir vat vron;; 
aa I ihoeld be t<t audL Arcrt Eoaba* e Mtna 
SaoEi l.li.IL.lSUad..224 

>eol Pf. 


tliltrt Codt 1^2 II rS-P*%at Codt. 

t Si I — C««rZotat du« tud pei(<«t<aarf 

«»7itr* 1*'^ Ifit In i e/ —A Mo'utnle 

ef the dnt e MaflfTmiidiru; tbt emit of an id* 
TtnigatiM hv a pel re ofieiT eader a «*'>: of the 
Cede of Crixisal Freerdire d.miaed a eospUiet 
aa faltr and paaied an rrder finetN'iifig the proeteo 
la a of the (oapUsial fee ao cCnee paoiehaMe 
Dsder *. ill the Feral Code, asd d Keeed a thui 
claai )las}ft*nte to hold a pnliomre IsoDirjr the 
offenev httn; cv^inhle b/ the Cooet of ^euwaa 
oiiS; Elio that, ai there was no api^ieatioa br*are 
the CM elais Ma uiin e lot aanrti n to prreeeoU. 
the erdiT moat be lahrD to to • eosplact aade bp 
the said Ma?utrate and Ihmfore oad'r a 4 o of 
the Code of Cnsi&al rrorcdnie. the (ht-d rlaea 
>Iifii*rile had so janadicWon tj kcU ao HKjeuy j 
hiii aUi that the fint elan Uapitnte oapbt 
to hare hcl 1 a pre smsary uu^irr ooder a 47$. j 
Q o*der that the cocsfUuaat misht lia»e an i 
eppjrtnnitj of iLowm- the truth or l*»i fd€t of the 1 
rciBpUiot. Qrats r Tmara CKascBixva 

diare e/eiaeee Aereetitj/er — Oauftaat^p tj e- 
ntxn of a witne» tr of a Jarty toa iDrt, for the 
foiTfiy of a doenajent pot forward la eon->e rf the 
tnal of that aoit, ihmld w* be aiten. withcot all 
t^ tietio-coy araEa'^U at the Inal andbeaner oo 
tie of for-ery harrag beeo CM treneed. 

aad U teiag aata'artoedj prared that therou a 

j>nwi/eeieeaseinadeotit forthe eharpe Oewre 

1^ a deomeat wai tot pot in esiAmre or deaU 
tad a pUee cd the 
« S''’ “=«xKi war Diensarv SmtmtM 

Saaoo e whio g<sii* Siaoo 18 V!', ^ 133 
8. EETOCATIOh OF «AJfCnO’? 

^ rr^^itentofpowerofperoca- 

•I Preeedare Cede (jtfi Pa/ISCSJ, 


8 AI 7 CT 101 T FOB PEOSECUnOIT 

— ewa/ieaetf 

8 EFFOCITIOV OF SA^CTI0^— eeafiaeei. 

« JM— Theydwtfof mokiagpitenno/'er a. 19S (1) 
Ueal* IS re«p>T* of aaor*iona. and cot of ertnpdaista. 
Qcitw Ej<r*M* r Asiaxsa 

tI.IfcB, 23 Mjd..K >5 
13® pDrerioritele 

narUcu — D I'laefioa hefrefa a eea-t.ewyrtaW to 
a ftttale cvriea aaJ a fcmptaxMl tf a C«rf— 
Crtmtaal Pn^iart fW» { Art X of 1^2). *• JSS 
ail oTC—S loj cf the Cnn-inal pp.«^2-*r Cedr 
(Art X of ISS2 il.i'iBgtuilea between the eanetwj 
prasted by a Coort to a pfoeec-jtsn hr a jnsate 
ladindsal aa 1 a eoapUict made hy the Cosrt itwlf. 
A tnpetior Coort to whirb each Court U ea'«*dlnale 
tcay wrehe the aanttton grantrd ta the faemer ease 
to the pnrate ytodettios, bat U haa co pjwir la the 
Utter eaae to ut aiide a coapUiet dale madeby a 
eabonlinate Can't /lira Pr’taJ v Aloea Xiel, 
J L 7 JIU 871 Qaeta r Fe. ee Zall. 
I t. JCafe.iyi, aad Oyea deader Err r. 

Po<l^l Cle.der Vat, t L. 7 Cafe.. SOS, 
Merwdlo. Qntsr E*r««» r I’aexAt^i 

[L la B., 13 Boa.. 109 
ICO Cf^mtaal Prf 


ttJartCtde.J'S> d*S— ff.^i Coaot /ana* 

dietiea e/— The Ulfh Conrl Laa t)0 jower oa »pp*al 
t.>a<t aaide a eomllaint dnly made by a eat«Fduut« 
Cvart indir a. 4*C of the Cede of Cnniaat Pwo 
dwr Qrm Ecrtttt r Nauri 

rLl*IUl3M«d,144 
Bat set Ebitt ^ 1TS SiTPik p GiltB Catvrcs 
Uoouuti . . I.UR.,ld CAle..730 

**4 Is TitssuTtrsw T»*»mr:owt» aaraTAA 
Das I. U. B, 18 AIL, 80 

whort the Ili^h Cosite of Calentta mad AtUhahad. 
mpictKily, bare held that the High Out hat 
power to let aside each aa order On resisUD. 

141. — Cowiiail IW- 

earfare Code flSiSJ, 1 l^S—Bnoratiea rftaaehoa 
graalri la rttptot of oa i^ewe* nmmxttti ta fie 
*«*r»*«/*eirtfe»>f e/arer A5.C09 la nIat—Tala 
mitom of Mil.— Tfhrre aiaetion to fjoiteate la 
fiwsted la mpert of pwrjorj tosm tied is the 
enrae of a eiril salt, the ralsa Ion of each riril amt 
u tsuoatmal t» the qweatan of the Coort to wbi^ 
aaepplKDlioa cader a. l<i o* t' e Code ef Cronmal 
rtoridspo for rero'w’.oa of the order g’antaig 
aacctiea wfilLe. OAsoADnr ‘iHnbxsaa 

ri.l..B..17 A1L,B1 

142. Cnenaaf Tf 

eedwtw Cade fArf Xof fiSS^. » |«5 S69 -Sm«»ai 
JadfP* fowtr to rttieie lu orJtr to yweedia/i 
talratonr-ete eaaefioa.— A^eaiwoi inJctharins 
trace rtfoaed to reroke a aanetioQ cranted by • 
ssUxEsale Court asder a of the Cnminal Prtr 
cedore Code (Act I of Its*), baa co janadieticei 
aflerwardj to renew faig order asd ait aside the 
caBcUn. An appEeaU-ti toa Smasia Jo^ 
rerccaixa of a aarietiaa grmntdd asder a 1^5 of the 
Cade u a ensimal prseee^sg IS rmaioa. Anjerder 

. pastd n isdi a pisceeSiig u brut, and eansoA be 
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SASTCTIOir FOR PROSECUTION 

— canliitucr/. 

S. REVOCA'i'IOX or SAXCTIOK-rf.nf?i((/frf. ' 
rc^ip'vcvl or resist'd liv liitn QrKrs-r.irPKFSS r. 
Ga>fsii R\''r\iiisnKA * . I. L. R , 23 Bom., 50 

0. EKPira or SAICCTIOX. 

14S. — Prosecution commenced 

more than six months after gi-anting of 
sanction, the period intervening being 
close holidays — I’eml Coi'e, .w. lUS anil 471 — 
Crimnnl I’rocedtiri: Code «. 193 nod 5o7 

— Irteffidarily in riiminal p> cn eedni^s — CSIagts- 
irate, Jorisdicfiou of — Geneia! Cniise^ Consohdn- 
lion All ffoflSSTJ. — Sanction to V'vsceutt 11 for 
offences under 's. 193 md 171 of the Penal (‘ode, 
(omniitted in thc’tomi,c of a jndieiil pmceeding, 
uas granted on the 5th September 1S93, and the 
prosecution nas commenced befoio tiic ^fngi5trato on 
the 7th Jf'uch 1891, the ith Jfarch bcim; a Sunday, 
•ind the 5th and Gth Court holidai s 11 iras com- 
mitted to the Sessions Held tliat, ns s 7 of Act 1 of 
1SS7 does not apply to the Code of Criminal Prctc- 
dnre of 1SS2. and there is no proiifion of law by 
nhlch the period proiidcd iiy s. 135 during wliich a 
sanction may icmam in foice can be e'cteiideil by 
leasou of the period expiring dnring Court holidajs, 
the proceedings of the Macistratc ncre nitliont 
jurisdiction, and the tomuiitmciit must be quashed. 
Jleld finthcr that s 537 of the Code of Cnminnl 
Procedure uas not niteudcd to oienide the proii- 
siona of s. 190, nor can it he said that thcie has not 
been a failure of justice in tlic iirosccntioii of a 
person after the period foi uhich the sanction was 
in force has expired. Raj Chukder lIo/truDAR 
v. Cock Chcxpek JIoztnmAR 

[I. L. E„ 22 Calc., 176 

10. FRESH SAFC'IIOH 

144. — Necessity for fresh sanc- 

tion — Postponement of case — llxpn alien of limit- 
ntiuii — Ciimisnil Procedure Code, 1SS3, s. 193. — It 
is competent for a Conit'nhith has granted sanc- 
tion to a proacention under s. 195 of tlic Criminal 
Procedure Code to gia e a fresh sanction, if the one 
preiiously granted has cxpiied by efflux of time. 
The limitation of six months iiicntioned in s. 195 
means tliat a .Vngistiatc sliall not tiil.e cognizance of 
a case undei a sanction uliich is more than six 
mouths old, not that the uliole prosecution must 
he completed uitiiin that period. Meld tlicreforo 
uliere sanction to a projecution had been granted 
under s. 193, and the prosecution had been instituted, 
and the Magistiate, in consequence of theeiidonce of 
the complainant not being piocurable, had ordered 
" the case to be sbeh ed fOi the present,” and the 
complainant, after the six months mentioned in s. 195 
liad expired, applied to the Magistrate to re open the 
proceedings, that it uas competent for the Afagistratc, 
baling once taken cognizance^ of the c.ase, and 
it still remaining on his file undetermined, to take 
it lip again at am moment, and pioceed with the 
piosecntioii, ukliont fresh sanction, l^ the mattee 

Toil, y 


SANCTION FOR PROSECUTION 

— conltimed. 

10. FRESH SAKCTIOH— eonfimied. 

OP the rETiTiox or Geeab Sis&n. GuiiAB Singit 

1. 1)FBt PnosAD . , I. L, B., 6 AH., 45 

_ 145. Power to grant fresli sane- 

tion— Fisi/i sanrf ion ffi anted more than sire months 
after expiri/ of prior sanction — Gioifnds upon 
lelitcl such fresh sanction should not is p, -011164 — 
Criminal Procedure Code ( Act Xof 1SS2J, s. 193 . — 
Sanction uas granted to proseento a defendant foi 
forgery and perjury alleged to has c been committed 
by him in a civil suit u liich i\ as decided against him 
on the 22ad August 1SS2. 'flie defendant then 
preferred an appeal which u as dismissed on the 9th 
August 1 8S3. The pi lintiff commenced ci imiual pro- 
ceedings against the defendant, nndcr the sanction, 
oil the 231x1 .Inly 1881, but sucli proceedings having 
been commenced mote tliau six moiitlis nftei the 
data of the sanction, the charge nas dismissed. 
The plaintiff then, on the 20th August 1881. applied 
fora fresh sanction, nhich nas granted on the 13th 
Apiil 1885. Meld that assuming that the Munsif 
11 hn granted the fresh sanction had power to do 'so, 
ns to uhich the Court expressed no opinion, such 
fresh sanction should not hai o been granted unless 
sonic explanation unB gixon foi tlic omission to com- 
mence proceedings n ithin six months j and as no 
such explanation nas giicn, nor any special grounds 
shown nhy a fresh sanction should be given, the 
Munsif did not exercise a sound discretion in grant- 
ing such fresh sanction, and consequently his order 
nas set aside. Jotdeo Sixon r. HAEinAB Pek- 
suAn SisGH . . I. L. E., 11 Calc., 577 

146. Power to re-try without 

fresh sanction — Conctclion quashed for iiant of 
jiirirdiction. — Where sanction is gli cn for a pro- 
secution for pci]ury, and the case tried by an in- 
lompctent Court and the conxiction quashed on 
appeal, a competcilt Coni t may re-try tlie prisoner 
upon the subsisting sanction without any order of 
the Appellate Court by nhom the conxiction is 
quashed. In THE jiATTEB OFTnErExmoNOFRAxti 
Remu . . . . I. Ii. E., 3 Mad., 4S 

147. Fresh sanction, Grant of, 

after es^iiVy of sis months from the date of 
the first sanction — Criminal Procedtae Code 
(1SS2J, s. 195.— li six months expire after the grant 
of sanction under s. 195 of the Criminal Procedure 
Code, and no prosecution is commenced under it 
within that time, it is not open to the prosecutor to 
procure a fresh sanction and to institute proceedings 
npott such fresh sanction. The u ords " six mouths 
from the date on which the satiction was gii en ” 
must bo taken to mean six months from the data 
on uhicli it was given in the first instance, and not 
Trotn any subsequent date on which the purport of 
the order might haim been repeated. The Munsif 
who tried the suit out of which the application for 
sanction arose refused to sanction any prosecution J 
the Munsif «ho originally sanctioned the prosecu- 
tion was a different officer; while Munsif vriio 
gax e the fresh sanction was neither the Afuusif who 
tiled the case nor the Munsif who sanctioned the 

12 U 
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BANcnoiT FOB PBOSEcunoir 

10 prESU SA\CT10N— 

pTOefttian onpnany Semllt — lisdcr llirw «»• 

rnnitUDCet, it i< tiunai;l; donbtral vbttlwr tbs 
ofirtkm nch s* M rosUnrUtfd by ■. 19S ct 
tbe CmiuJil l*twdixre Cid» IIasbo s 

JxGco Lii. E- X<- Csle., £73 

148 Sanction not aetod npon 

^rithia etx months— Cnsii>s< rroetJgft 

r JOS— toyie s/ Msrfiiw — If »tt ofdft 
vnSer t. 39o of tbs Code cf Crinmal Prccsdorc 
EOv bsTiBg been ae*«4 njwti stiibia »ii 
rontli, tba dors net bar tbe fnsUgg af fn«b 
tsnrtiDQ 03 tbs ntne ^rooBdi if a t iffin^nt rsuoa 
ferthedtU} beabes^a iJsrbsri Jlamdopr Jag«o I 
Xa2, t L L. Si Cale^ 6'3 not fidlosttL OtJai I 
f tgk T Zttlt Fratad 1 L. B^S All , 4S and 
Balita ^ ajk ▼ Pmad> JTttklf Atlat All I 
(IS33J S4a refmrdto. UaxnulUX* litBiBl 

(r.LB.,X8AIL,3S8 I 


C rsiffd ty aaftnoa Covl —A Dfpsly blspitratc 
u no xorrr (o qnniion an ordrr mads by tut I 
npmor metienn? a t>re<KnU>Baad<Tu i« 2 aad : 
211 of tbs Pnal Code, tfbctbtr n<b sasctisafats 
Ua nabUy sr wwigty |it«i is a <t««tion fsr tbe 
aen»edtem«sbefarsa<osipeteQt Cnrt. Cvram 
« laan AUT . I. Z/. B, 4 Oala, 688 
8 C 3>tiamnu Bnzi r Ebui au 

150 Power of rnportor Coart 

— CnaiiasI rroeeiir* CaJa t/lS72 a$.4$S 4Sf— 
TiaaUlg of oritT at to iaoet%<m.-~a*li that Ibe 
•aactlcn Trffrred to ia ti and 4C3 gf Aet X of 
1872, vhcB Bixea by any of tbe C<nKa nsroomd 
under tbs Act. coold not be dutoibed by a tnpeiiar 
Ctwrt. Per Trans. O/fg CJ^ sod riaasoT 
OMnnS and “eisn* //-Wten e»actioo ii 
Ttrfosed by <aie cf tbe Coarts, tie nfni^ dos oot 
depnre tbe other Coorie cf tbs ducrrtioa Bieeo to 
tbeto. Bis£AT cr-UH Kur « Binxy *’ 

Y P. Ik B, I AIL, 17 

12. WAJfT Op'^CTHrV 

c .T of oanc- 

tioa.— Snstfe — Tbe objection to tbe »u]t a( vaa. 
ijoD lioaJd be ulai at tie (naUQnH , Kamn* 
• \ 7M»4.68 

the enaiaiirfef the eoaflaiaaiit 

[8 Aji, 2 


BANCnON FOE PEOSECimOir 

' tE. VANT OF SANCTION— «»ftsaed 

15a - — -Inatltnlion of esao withoot 

•Snctlon— Oieereftea e/JUijk Cnrl to tolrrjrro— 
Truxl Jlsuleif riMeai ttofhot — Wbers a charge 
■aa laititoted vitbont tbe neensary nneti^. aad 
tbe iceni^ «a* tnrd and fomm tied, tbe Hub Csort 
rtfased to interffTS beio^ of opisl's that there teas 
notbio; to entitle tbe aecnaed to tbe benefit of tbe 
czc<]>t otia tn a. 429 of tbe Crtmina) I’mcedare Code 
199L KutiOjba r pAiirKis 

[7B.lkB.,SK)note 

154- — Trial wlthont aanetlon— 

Cnaiia.I Troetiora Csrfe, JSS^ a Ii7~EfteleJ 
sateeyeesf soacf «a — Uberr, after a nafuteral 
fiiqtL.ry a Earepeao Bntith inbJiTtr Irm; a pnUie 
serrant tritbia tbe nteaninrof a 197 of tbe Crunical 
IVondure Code (Art Xof 1891) «as eoccnitted fee 
tnal to tbe lli^b Cbnrt of Bombay by tbe Jndical 
Soprnntmdnt of Bailvaye ia llie liigbneB tbe 
Nitata a Ilomicieni, vitbont any preTi:iai aaaction 
baein; been e'Uined as rf]airM be that aeetjoa,— 
IMS that tbe t focredraj* were CleBal and adtloat Jo 
nsdiction, tad tbst a sasetioaanbMijnKlIyobUlned 
•aa rf no affeet Qrui borKii e Mokto* 

[I.ZkXL,9B9aL.S8S 

155 — Cnannsf TVs' 

, Were Coft, JSSf ! 13} — tVber* a vitBM WM 
prosented fee ducbrdirnee to o nmaaoi antboet 
saoetien preetoeily obUioed ondm. IDS of the 
Crtaioal Prepare Cede, tbe High Coart refawd 
to interfere tbere ben; no eeidrnee that tbe viat of 
stsctioa bad masvteed a tai'areotjatttee EAUf 
Xloara iloosuuts r Eancas 13 C. Ia B, U7 

150. Gmwf Jor 

yaosAisy yrorrrdisye— Cnm aof rrortdtro Coda 
IS7S ot.46S 4i3 -Held by the yadnioabiastbe 
rtfneace (SnaloiiT J) on tbe ease being retemed 
to bin. that tbe acenied penona baring been prose* 
ented *1110111 tbe tanetioa mjnired by at.4^aad 
493 of Art X of 1872 a I tbe proceedings vere 
I Isealxl, and nreitbe qnaibed. and tbe arens^ tanit 
I be re-bitd MiietiaB to tbnr prosecstioa baring been 
obtained. Eanus r. SABircx 

[I.Ii.B.,2All.,633 

167. '■ Inquiry and commltmont 

wttbont ■anetion-/«r«5nes/ scaeJioa-Cn- 
m mat Preeedare Oode ISS'* it 1S5 47S — iPberr 
saactisn totbsprosecntionof a penoa fer tbe offence 
of nnag cotala eridence krumt to be false rras 
grasted by a CooH tc wiitb JJre Coort ca wHei 
' caeb eridmee was nied iras nr-t labordlnate, and 
I anA saaetioB did not epeeify tbe place tn wbicb and 
the ocrasioa oa vb cfa, each offence vas eomuitted 
and the Court gmoting tbe eanctioa did not make 
any prtlimjaary iiypiiry al JKmjb saeb aa iaquiry 
war “necessary" in tbe sense at i. <76 ct tbe 
Cnimnal Frocednre Code —JTtId tbit tbe indupen 
sable prebnunary cooif-t«Bt of a. of tbe Code 
being want ng to tbe prosceatica. tbe cosmuttmg 
Majistiate was Ineoaprteat to entertain the ease. 
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SANCTION FOB PHOSECUTION 

— continued. 

12. WAKT OP SAECTION-fonc?«*d. 
and tlie 

qna 8 l»cd. EMPRESS t. l. V, 6 All. 98 

iRft _______ Commitmontvritlioutsano- 

,iL p t"”™ 

«. .f ^xss 

QCEE-V c. EAJKisnoKE Eox 15 w. E.. Cr., 55 

IRQ ___—^ Proceedings without SMC- 

sis cl: 

mentioned mo. 16 , f ^ “"iJ committed by a 
,f,tb committing acts ^ constituted the 

private individnal, won 

tie prosecution. ItEG. c. i Bom., Cr., 61 

13. NON-tOMPLUh’CE lYITH SAlfCTION. 

IRQ Departure from temm of 

sanction-Po,cer Pro- 

grtSSxyi «o 

the person by and «,nduct^^^ 

tbe prosecution was^ to be p mtertain a charge 
and a Court had no r^d otherwise 

against such public servant i£ pretema 
than in accordance with such direc • 

The Eoc.al Government should bo tried 

direct that the accused public sen ant snouiu 

£„ gr ThSf, s- 

p"“'“sr4“ 

be prosecuted upon was nothing 

prepared to prefer agMns^Jb , so appear, 

C^lTdlrSi^d ty d-ic^agaius^ - 

w“ "" wvan\^ the mgh Court Tuasbed the convic- 

diction. Eeo. r. 1 I^AXAK DlTAR^ ^ 33 

2115; .si It X ., isra »y . Dn.pty 

TOE. T 


FOB 


PEOSECUTION 


SANCTION 

— concluded. 

13. XON-COMPLIAKCE WITH SAHCTIOH 

—concluded. 

Slagistratc to a person to prosecute another fo^ 
inir a falso charge, and such sanction was not pr^ 
Sd imd,^. itVas open to the District Magi-tmtc 

to take np the case under s. 143 

EUPBESS r. XiPcnA . E D. H., 4 A/aic., 

, Q 2 Effect on sanction of death 

of grantee-CriBiinuf Procedure Code.s.^ 195.— 
A Civil Court grautccl saiictiou under s. 19o ot the 
Code of Criminal Procedure to the defendant ii^ 
suit to prosecute certain witnesses for per 3 ur^ 
The defendant died without having preferred a 

cmnpW. His brother "°53 

tilaint and the Hagistrato dismissed it under s. ..53 
S the Code of Criminal Proc^ure, on ground 
that the sanction died with tl>o ^ 
Sessions Judge held that the sanction was 
directed the District Magistrate to make 
Suiry under s. 437. Held that the Sessions Judge 
,vas right. IX BE Tn ATnAT-TA ^7 


SAPINDAB, 


See HixmJ Law— Ixheeitaxce-Gbxb- 
EAE HEIBS— SAPIXBAS. 

See Hnmn Law— Ixhekitaxoe— Special . 
Hmbs- Pemales -Geaxd.dattghteb. 

See HixDU Law— Ixheeitaxce-Speciai 

Heies— Pemales— Step-moihm. 

n. L. E., 6 Mad., 29 
XL. B., 8 Mad., 132 
L L. E., U Bom., 47 

See Hiklu Law— Ixheeitaxce— Special 

HEIES-FEMAEE^Wl^IV^^^^^ggg 

LL.B.,5Bom.,110 
L. B, 7 I. A., 212 
LL.E., 15 Eom.,234 
L L. E., 21 Bom., 739 
I. L. E., 18 Mad., 168 

5 ee Hixmi Law— Inheeitaxce-Spe^ 

H E I e s-M a l e s-B s 
Daeghtee’b Sox . • l^- "*'*” 

[I. L. E., 9 Gala, 563 

See HiKDir Law-Ixheeitaxce-Speoial 
Heies-Males-Cou^.^ Calc.. 518 

I. L. E., 22 Calc., 339 
I, L. E, 17 AH, 523 

See Hixnn Law— Ixebeptaxcb— Special 
Heiks-Maie 3 -H^p 9Y4 

tites . . L L. E., 19 AH, 215 

See Hixutr Law — Steidhax— Descetp- 

tiok axe Devolittiox op Steiehax. 

[L L. E, 12 Bom., 505 
X X. E, 17 Bom., 114 
12 P 2 
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8ARANJAM 

kte CiBjvr— Co-sTi rcTi v or Ccisrs 

fLL n., e Bom, S83 
I L. It, 15 Bom, £47 
Sff }[r<iir I tw PASTinot— P bomwt 

lUSLE OB "(OT TO PlltTlTIOT 

[I L. B, 15 Bom , 247. 510 
• Bight to possession and maiuEe 


ficmE PACIA8. wniT or— 

-Suit upon writ — AttjofJfr e' 

j^aiali/T—rort n — 1\ hrrea »r>r»/»ei'7<»»t umrl 

nsler tL* oil ‘•opirra# Cinrt i>Ttierdiire at lbs •oh 
of too, *nd one of Ciira on); nied ofou it St''^ 
Ihtt tiie non jon Jit of tbp other «»» a {•roonl of 
ooa^nit, and thnt the objeclioa mljbt br bbrait 
anyiUgr Issr* Cucnrra WcTnn r Ileus or 
GouMALi . , 1 Ind. Jar, N. S,S49 


5f» I iiriTATM’t Acf, 1ST7. «t lit— lu 
M0TEiBI,l PEOPSaTT 

Cl.li.a.,15 Bom, 247 
Ste rfxaioss Act a 4 

[t. Xi R, 10 Bom, 666 
Set '^isTjce Tisrai 

II B. R., 17 Bom , 431 
I..R.S0I A, 60 

8AYXR COMPENSATION 

frrMcTirr Jcbiisictiotot 

P L. R, 19 Calc, 8 


8CBEDUEE 

— Venfleatioa of— 

Sn IxmiTtst ACT • S 

CiiaL.n,Ap,34 

SCIfflDULED DISTRICTS ACT fXIV 
OF 1874) 

Sti Arreii t* Caunrit Ctsts— A cts- 
Act \I or IStA 

[!• L R, 15 Bom, B03 
Cisas-ACTS- 

Acl XWMI crises 

[LLR, 12 Calc, 636 

A« CBOdsxL riiort»T)w,« 

[I.1,R,13 Mad, 353 
‘^MCciiruns 41,1, aa4si,5 Act. iso© 
® I EL. R, IS Mai, 227 

Ol^iBTMniT 

^N^L,B,10Bom.,274 

KotIfleation CPdepi 

Sf niOH Coni g^mucTios of— 
llioeis— Cinnsu. ' ■% 

[LL.E.,ilMad,I21 
— 8.6 \ 
\'*ElSctTIOSCT DSCBSE— tAiSSTSB OF 

V *0* Exjcrrios laS Povns 
hjCorw.rrc j i..h ,15 Aic,3e5 

Com Jraistictios A— Cal- 
T4— Cansrsii, \ 

ILLB.Se Calc\874 


SEA CUSTOMS ACT (VIII OP 1878) 


a 128— r.iTi., — Perwif— 

X,/4 e> jmklt oieaticarrf ,* ftrmil —A trsiu tbi|T 
nwtit permit leiaed onltTi 139 of the ^ Cnthmit 
Art (\ IK of 1STS) don net, lile a bill of bdiog, 
rrpreM'Bt the pordi mmtionKl In it or Eire any her 
ofon or nntrol r«er (bem. Patuei TanciMsif r 
M*l)ao»« MctjI 1 T. n,, 4 Tt/im., 447 


8 197 and a 6—Z>./i enJ hti h/i 

</C«>/a««C<//eeAr— Ardiere'/E^ A«peri»te**»f 
^Coe/ont— Itytbr neglijtoce of tbe iaiwitre- 
oeot of ^a Cuiten* at tbe wrt of C in reaiorinE 
pioib to a ei« rottoa varclymto and in berpinc 
Ibmin tlwasrrhOBir,*! leb mriurto lU Inky nm* 
«a« atterli oollt fir mrb pnrjvM', tbe frooli vm 
daaiaged. Tbe owBtrof the geodi ishl the Ccilector 
of tt>« di«*nrt, wbe a&Jrr t 6 of Ibe bra Cot’orni 
A>-t. 1678 basto perform all dstiei impoeed by tbe 
Aet 03 a tutomt CoIIetter for daotagrk It va< not 
proitd that tbe Collector wai aware of tbe cwditioa 
of tbe wareboQK wbicb bad beea repaired by the 
I'oblw t\<cU Ih-portment lets tliaa a year before 
/r»M that tbe loM rrme uot eaoaed by tbe neclert or 
•Ufol act of tbe Colleetcr wltbia the mrtnuig of 
a 137 of the bra Cmloma Act 10?8 aod that tbe 
Colirrtor wee not mp»>ibK fm- tbe arte of tbe 
^apenotendcDt of Sea Csstonv CouccToa or 
GoparaKi r Isrr Kastn Naxa 

(LI.. R., 7 Mad., 43 


BEAMAN. DISCHAEQE OP— 

feeSUtcnafi Ssimau Act 1S3*. 
*s 43 207 lind Jqt.N 8.371 
[6 Bom . O C, 42 


SEARCH BY POLICE. 

See CsiimaL PaocEnnH Coors a. 103. 

[L L. R, 21 Mad., 83 
Onm Act, s •» 

[LL.R,24 Calc, 691 
See PiiraT* Dmsci, Bisht or 

(LlaR., 19 Mad, 349 

SEARCH WARRANT 

• See Aass Act, 1S7A e. J't. 

[L L R.. 15 All, 129 
• Set CarccTra Ponce Act, *. c, 

[LI,R,20Calc,e70 
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S3ABCH-'WAEBAISrT-w«f7e<?cf?. 

See Escave fkom CusToni. 

[I. 1j.E., 19 M«d., 310 

See ^VA15^^A^T . 8 W. E,, Cr.j 74 

[I. L. E., 13 Mad., 18 
I. L.E., 22 Bom., 849 


SEA-WOKTHmESS. 
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SECEETAEY OE CHAEITABLE IN- 
STPrUTlON, 


— suit By, against subscriber. 
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[10 C. L. E., 197 
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AGAissT . I. L. E,, 17 Calc., 280 

Suit by, or on behalf of— 

i'fe Limitatios -Act, 1877, art. 149. 
h p. L. E.. 19 Mad., 165 

1. Liability of Secretary of 

State for acts of public servants— done 

tetthin scope of Ins niidionfp . — The Secretary of 
State is only responsible for the acts of public ser- 
lants (lone nitliin the scope of his authority. Seth 
DHUSR a J I . SECEETAKV OF STATE FOR I^DIA 

[IN. W,, 118: Ed. 1873, 204 

2. LiabDity of Secretary of 

State for damages occasioned by negligence 
of Government servants— A’eyiiyeace trinch 
It out d render otdinnrj/ employer tialle . — The Secre- 
tary of State in Council lor Iiitlia is liable for the 
damages occasioned by the negligence of servants in 
the sen ice of Ooi cniment, if the negligence is mch 
ns would lender an ordinary emplnyer liable. 'Peh- 
ISSUEAK AUU OrIEXTAU STEAH S iXlB ATIOS CO. O, 
^ECRETARr OF STATE FOR lUDIA 

[Boui’ke, A. O. C,, 166 : 5 Bom., Ap., 1 
SECUNDBEABAD, CANTONMENT OF— 


SECEETAEY OP MUNICIPAL BOAED. 


Order of- 


See Stamp Act, 1S79, sen. I, art. 22. 
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5 Bom., O. C., 23 


— Suit against— 

See Costs -Taxation op Costs. 

[I, L. K., 15 Mad., 405 
I, L. E„ 17 Mad,, 162 


See Seccbitf for Costs— Suits. 
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SECTOiry FOB C08TS-<-6 «'i««J 

Sft Pbiti Ccr^m, Pbicttc» ot— S rB- 

IT l rCIlOX OB ATrZtLl^ 

[I I* B., 17 Calc., eea 
Sfe r.nis or IljQn Corst Dovbit 

P. 1. B.. 13 Bom, 4B8 
Set <aiir CiTi* CocBT. Piimijinr 
Towys— Piicnci! vn> PaecsDrsi— 
rzTniycBto Ihon CoriT 

[6B li. It, Ap, 23,31 
11 B KB.. 416 
14 B.KB..1SO 

Sit Sr*tTT - E5T0*C«»5T 07 'rCTBITT 
r9B.T,B,Ap,17 
£ K B, 3 AIL, 604 
rx..B,12C«lc„402 
I. K IL, 15 Cate, 497 
LKlKia Calc, 323 
Sie Tsrrr . I. K IL, 6 Calc, 700 

1 ?11TS. 

1. . ■ I - Seegfity by plaintiff— “ /•- 
mtttalJi rrofirly' —ILiaiiilld —LmthoM pr*- 
pntyu •'{ma 5 eT(»t 3 «prtpeny''inlim lietotwiiojr 
«f • 31 Art 1 ill et 18 0 luviR r Jcnmaor 
TB« FziCi 70B Ciicmi 7BKB,Ap,60 
2 . C»nt Tnti^tn 

CMlUeiSireflSS2J.i SS^-StU ly /imit*.— 
Tbe Ceart bu a dlamtioQ la (TtmiiBf; iac fwm 
cmirmcl by a SSO CtrO Pioecdarr Code, aaA it tnll 
Mt erder the pUtatifi to prr tmnty aetna proaeda 
an iliewn tradia; totbow tbit tbadrlraea u tnr 
SukA Scmxt Daike < Eire BtsAtr Does 

( 3 C ^. 11,763 


P-- Ii/atiftmol, 

pUfif cr »irl /rrf»<i-.C.r7 rneidtn CWe 
fjit Jir of JSSS;. $ S«0-rr<,ff.«.-Cnlrw in 
neeptionAl nan, notber u> bfmt Innal* pUlnbff 
COT hrr n«t frund ea-bt to br nTairrd to (itr 
aftanty for «<». Bai FoanAi r DiTjt Beobai 

^ [I. Ii. E, 23 Bom, 100 

Pwrfir* Corfr (Art SIT 

*• 6— A anrt to rrrorrr 
Mrtain ipwfird articln and isaney tllnrd to bjTe 
W ^gfaUy arizod uid bkn poonunc of br 
11 » dtfcBdAnt, or to trorer tbo taIoo tbnvof u a 
rut for iDOBry aithio 'the tenni of tb» atooad vi%. 
pnpb ot a SSO of the Cira Preeedore Code, tbe term 

I^‘?f ““ 

a r^ fOT debU. Circin»iUn«a nadrr Trhttb tbr 
*m t^er aeointy for toaU to be prenbyo 
f^tepUatifl 10 each a rut. Dzsmw Dt»i r 
AriHOOTWn^BiBEBJEi 1. K B, 17 Calc, 610 

noder'^t ^ Co»»t 

a. S83 of tbe IKtII pKcedore Code to «d(r 

? . OT oogbt Hot, fo^rrcueacrordjcgto tbe 


BECUBirr FOB COSTB-06»/iat»rf 

1 SUlTwwf.awf. 

eitmDKdanrra of rtrb naet aod oalcti It la abmn 
that tb» riTvlae of tbe yenrer la tiecetsary for the 
Raan^blc jTo'rrtlon of tbe drfendact, the Ceori 
cn"ht act to ioterfrre Zle}imlort D^lt T. uA«> 
tail Bimtrjit, J L Jt„ 17 Cafr,6/J. approaedcf 
It here the rlaioblf In a lolt agalsit the nmtora of 
a «ill f T tbe aeimnt of a legacy bad. co anooat of 
tb* eoodart of tbe defrodaoti. co altcmatlTe bet to 
a ebllie aaisitaoro of tbe Coofl. aod tbe defendaote 
atated that tbe aeartaverecot anif rimt toj>ay all tbe 
I'^iTira )a fall, aad It wu Uxrefore rlrar that the 
eait wooldbare la pr«ee<4 aa an adramia'ratioa toil 
lo iiblrb the plaintiff reald In no erent bt Ixabte for 
tbe defredant'a toA—Uttd that the Cenrt vonld 
rot order the plaiotilf. altbeagb ahe arae net hi poeaea* 
axn otaoy DcnsOTrablr property wltbiaBn tub India, 
la fire teeanty for tbe roeta of the an t A plal ct Jf 
who la mtlGed andcr a wQl lo a brarfrUl ifitemi la a 
part ofibe aarplai iorome dmrnl fioai inunorrabU 
property doe* coC brtome tbereby " poatmed ot 
■mteoreable properte'* witbla Ibe neaais^ of a. 860. 
iBTHt COOCS 07 PlXMOnAXO hlooaiats. BchBA* 
T«tf DAI3E1 » llrTTT Laix Osoax 

[LKB,21CAle, 832 

8 . - . ■■ -JTjiafif laeaeflee 

fttiiiinj —Tbe Covt *a* brll to bare no power lo 
codera puiatiffreaidest laanotbef prendcBoy trgire 
aeevnty fee ««eta. (Iabas r OarzB . C«r,ll 

7 ■ I --/alotifanf 0^ 

/tnefm femfoty.— Tfbnj aa lababitAnt of foreia* 
tem^y aae* witblo Dntlib Irnitny It It iap«tal<re 
on tbe Coart to demand aeennty fim t>i** for the 
paymrat of all nata that may be Innrred by tbe 
deleadant b tbe aait. eren tbongb tbe defendant alia 
n a retidrst of fcrrljn lemtOTr KoaOORAKonx 
Debia r OolU Chcm Dn . ’.12T7.B,483 

8 _ rriid.ey 

oof a//eried.rr>ea— Satf /er aimtmitintiM —The 
|rtrrui>na of a. M, Art VIII of 1853. were cot 
uteoded lo apply to a eaae where the pliiatiff* 
brought a rait for adannlatretion and partition of 
piopeily in wbieb they were entitled to a ibare, tbe 
extent cf tbe ahare hang ladiepate. IItxsics LaU 
DAT e dAsraxAfi Uat , 10 B. K E, Ap, 23 

' • Ciri7 TneeJtn 

Code, 7977, e 553—“ Aeaideare.*— Tbe meaniog to 
be garen lo the word * reaidence ” in tegulatiTe enaet- 
ueata depeada npoo the Intention of the Lesialatnre 
in framing tbe partlnUr prorteton in whieb tbe 
w(wd u na^ Tbe “rendenre'’ intended la a. S83cf 
the aril rnredore Code (Art I of 1S771 u reauJeoco 
nodv nth orcumstAnce aa will afford a reaienable 
probability that the plaintiff will be forthroming 
when tbe amt u decided. UabOxed SbCIFU r 
AAConr AMirsA . I. L. B, 3 Bom, 227 

— • ' ■ Cit3 jyoeedeee 

Corf* fdet Xir of ISS2). , dSO-W'odlre*— 
/adio— ffendeaee— ifefd that a plaintiff, 
being a reaidest tn Wadhvan In Kathiawar and poe 
med of Immoreabla property there, eonld nrt he 
Ttiinired lo giro eernrity foe coats nn^r a. 390 of the 
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SEOTBITY FOR COSTS-confi»iw«i. 

1. SUITS — concluded. 

CWl Procedure Cede (Act XIV of 18S3), Wndh^ran 
being within the limits of British India. Tbiccak 
Pakacband r. Bombay, Bakoba, akd CestraIi 
hsroiK HAiiM-AT CoMPAKX I. Ii. B„ 9 Bom., 244 

IL Ci\il Procedure 

Code (Aci SIP of 1SS2J, j. 350 — Cantonment of 
&c«ndera6(?rf.— Porthepurposcsof s 380of theCodo 
of Civil Procedure, the British Cantonment of Scctm- 
derabad is a placoont of British India. Hossaik Am 
Mieza r. Abid Am AIiuza 1, 1. E., 21 Calc., 177 

12. — Security tchere 

plaintiff has left the country. — Where a plaintiff 
leaves the country before the case is decided, the 
proper course for the defendant is to apply to the 
Court to take security for costs before the case is 
decided, and if no security be fnrnished, the Conrt 
■will pass judgment against the plaintiff by default. 
Bnt if the defendant allows the case to go to judg- 
ment, the Conrt on appeal cannot pass any order 
calling for security for the costs 'of the lower Conrt, 
which must be left to be re.alizcd in execution. Is 
THE StATIER OP TEE PETITION OP CAiCETTA AND 

Soeth-Easxebn Baimvat Company 8 W. R, 217 

13. Suit to enforce 

trust under a tctll — Want of personal interest. — In 
a suit by the rcprescntatii cs of a testator to enforce 
the due performance of charitable and religions trusts 
in -which they are not personally interested, the 
plaintiffs ought to be required to giie security for 
costs. Beojomohen Doss c, HuBEOtoMi Doss 

[6 O. L. R, 58 

14. Poverty — Specu- 

lative suit. — The mere fact that a plaintiff is a poor 
man, and has parted with a portion of his interest in 
the subject-matter of the suit for the purpose of 
obtaining funds to carry on the suit, is no snfficicnt 
ground to ask that security for the costs of the suit 
may he required of him ; it is othern ise u here he is, 
not the real litigant, but a mere puppet in the hands of 
others. Khajae Assenoomajoo v. Soeomon 

[L L. B., 14 Calc., 633 

2. APBEALS. 

15 . Security liy appellant — Potcer 

of sinyle Judge of Sigh Court to male order for 
security. — A single Judge has full power to make an 
order for security for the costs of an appeal. 
Mezeue Hossain r. Denobenboo Sen 

[Bourke, O. C., 119 

Affirmed on appeal . Bourke, A. O. C., 40 

10. — -—Poicer of single 

Judge of High Court to male order for security . — 
On a rule titst for security for the costs of an appeal 
to bo given by a defendant, fivc-twenty-fonrths of 
the property in dispute haring been decreed to him, . 
but subsequently attached under a prohibitory order, 
cause was shown that the Court had not jurisdiction, 
and that no orcason for the application had been given. 
Held, that a ainglo Judge is vested with all the 
powers of an Appellate Conrt with reference to the ] 


I SECURITY FOB COSTS— continued. 

2. APPEALS — continued. 

cMts^ of nn_ appeal ; that when an appellant resides 
u-ithin the jurisdiction of the tonrt, he is amenable to 
its orders as to the costs of an appeal ; and that an 
appellant who has no aiailable property must, if 
required, give security for the costs of an appeal 
before proceeding with it. AIonoeer Doss i\ KiioB- 
Etnt Besem . . . Bourke, O, C„ 110 

17. Appeal from order 

of Commissioner of Insolvent Court — Ctml Proce- 
dure Code, IS59, s. 342. — S. 343 of Act VIII of 1859 
did not apply to appeals from the orders of a Judge 
sitting as a Commissioner of the Insolvent Conrt. 
In the mattee ov Basisebak Missee 

[5 B. U. E., 179 

18. Discretion of 

JitdgeSoiiee to party affected— Civil Procedure 
Code, 18S2, s. S49. — The discretion conferred on an 
Appellate Conrt by s. 549, Ciiil Procedure Code, 
1^2, to demand security for costs, must be properly 
exercised ; and such discretion is not so exercised when 
the order requiring such security is made without 
notice to the appellant to slion cause why the order 
should not be made. Ho order affecting a party 
should be made without notice to him calling upon 
him to show cause why the order should not be made. 
SiBAa-'di-HAQ r. Khabim Husain 

P. L. R, 5 AIL, 380 

19. Sotice of order 

fot security. — The issue of a preliminary notice to ^ 
show cause why an appellant should not furnish 
security for the costs of appeal is not eqnixalent to a 
demand, and, if the order to fnrnish security is made 
in the absence of the appellant, the order must bo 
communicated to him before he can be held to have 
disobeyed it. Tuime r. Deva Rai 

[L L. R. 6 Mad,, 285 

20. — Cinl Procedure 

Code, lSo9, s. 342. — Circumstances under -which an 
order may be mode requiring security for costs of 
appeal to be deposited under s. 342 of Act Vni 
of 1859. Bamasekdaki Dasi r. Eaenaeatan Mit- 
TEB 7 B. Ii. E., Ap,, 59 

21. Civil Procedure 

Code, 1839, ss. 342, 343, 346 — Pauper appellant . — 

By the words ‘'before the appellant is called upon to 
appear and answer” in s. 342, os compared with 
similar words used in snbseqnent sections, especially 
ss. 345 and 34G, is meant, not the date mentioned 
in the notice, but the date on which the appeal is 
called on to be heard; and the Court has a discretion 
at any time before the hearing of the appeal to moke 
on order demanding security for costs from the appel- 
lant. Where the appellant was, according to his own 
statement, a pauper, and it appeared that others pre- 
sumably able to furnish the necessary security were 
interested in the matter, the case was considered a 
proper one in which security should ho given. 
JoGENDEo Deb Eovket v. Feninbbo Deb Rovket 

P8TV.R,102 

22. — Grounds for 

order for security — Poverty of 'appellant — Cfrff 
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SECURITY FOR COSTS— | 

2 ArprvL'-pcn/ iMi 

FroceUrfCcdf 64'* of tW C»ti1 

VroicKiTirc Co0« w»i nfrfr intftided b» Ibf L^rm- 
Utnre to fir u tbe rigbt of «rP«l P»«» 

by tl P Uw to every perion *bo u defpjted ]s k «n»t 
in tie Court of firrt ui*Uneo, »nd on oppljrotioo 
»bonlJ rot b. prontet ondpr ibot MCtion of wtirh 
tb« only pro ind ii % thot tUe «pji«lbnt 

It not jipctiDiAnly in o ppnti"n to poy tbe rotU of 
the tpjH-tl if It ilonld be ditirnttid. itomrrkj 
Xiw^ J/o»eZ<iyi r I X. 3 

t llowcO J2ottv Jn^<ui Sit ^ R*,J3t Sttiaj 

«a»j r T Jo tn/arorf nil Ij. In 3 6C j OB-I 

JoyenJro X»ri Jlojtof » Tun aint Dri XsoUt. 

JS If 12, 103 referred to. Lasrmi Cnilifi r 
Oatto IlAi E 1*. Ui 7 Alh, 842 

23 — Ort«4<ft /or 

order fer ttear ly-~t r I Xroredcre CtJt, f<SS 
t 611-Fottrla uf ,pftllanl —tltU by tlie Inll 
reneb (TtibiUx J^del /•Nteliwllbout Iteiop dmnt I 
tny ptoenl raU fay olueli tbe en'nte of tbe <I mtp I 
t on coaferred It • 49 oribe ClrQ Proccilure Cod j 
•1 ooU \ • poTtnitd lfa»t the mere fart of tl e fOTtny 
of an apjieUaiit (Uadisp far i tclf and tritbuat | 
refirtuei to iit pmeral faoti ef tbe rate aoJrr 
ip]eal oopbt net to be toniilrrrd n<lKlentth>ne to 
trarnut k t b inp resuired to fiirniil teennty for 
c t j JtWAA AU Bio r Biti Mil 

(LL.Rh8 AU.S03 

24 Cat ( rroerdrre 
Code r’def x;r «/ liS3J, « U9—P»rtrlt •/ 

«iyiye(/a»»— nroetd/or order »y 4«mri<y/«r roi/t 
e fepptal — Vndef tlucimiiEiUacrtof tbt< cate, the 
CoBTt nfflied an applieatiua that ike aiiKlUat ro 
the ponod tbit he irit a pera^n vitkoot itieaoe. i»<u>p; mi runr 
eboiUd pee trennty for tbe coefi of the appeaL 1 tna of tbe Omrt 
UiwtiwT e Dtit LI.. R, 21 Cole, 638 j appellHit’i T.bil 

35 e.rf rreeedor* 

Code fSSJ e 6d1— PoerW* <•/ nppritani Ire* 

fioit readiie/— Orontd/or rejeir *e fer*r>/«— An 
appellant tBtidmg nilhm tbe ]nntdieti<ia> wfco hat 
been ordered to pt; tbe rutti of tbe onjiital beanne 
and hat not dene to rannot be eeqi M to fnniuh 
lecnrit 7 forneh roets before be u alloned to ptwenK 
lot appeal nalni bu eondurt be tkown to be eeu 
' tl Indieatet a nilful drtrnmoa 


SECURITY FOR COSTS— eoa/.ated 
S Al’PlAI.S— retfitted 

plair/./f.— Lnilrr t 312 Aet Mil of 1*1'* tVlluH 
<.«inhadilii«rttiouWd(inanlKrurjty fereodt fiwn 
an apprlUnt. If it taw fit to do to at any lime Wfoee 
the teariB? of the appeal ttl.rre an aitiipuM «bd 
Iiad been mbtOttitf'l for tbe pltuitiff under t lO* 
drrlinrd lo fnnii'h teennty for the fortt nltbia leth 
reatooaMeUnie at tie Crtirt ordered It wtihel! that 
the drfm lant tislit witlia fiitt dipt after tilfh 
nrplert or rrfo»l pteal Ibebaukrujitry or JnKi'tn.cy 
of tU lUiatiff at a reaiou for abalna tie inSt 
IltisALitL ^riL r tinaritr 13Vr.Il, 431 
26 — — — — Aft^Uaatafltt 

y«r.erfcf.«»— Qtifre— tVLctker u a rate In ahich 
tbr apjx'Unt It not rttliCn^ ont of the lint «h te^i 
Innee la India the lILb CoArt bat actlemtT to 
demand te-eimty for eoeti from Ibe appellait after 
tbe inue of tummoDi, r, notice rf t„r appeal 
ItcpainiooLin CiiowDar r HntiicBra Eoa- 
KAs e'W.R.,Mw.lS3 

29 — Jtr«^ hey Air 

•/dM> a 3 rl l—lmM Inal ef /trt »• lim erj 
— IlTBcal I.ppntttion \1\ of ISJy, a 2, el X. maewd 
that rtrry prraoo btio;? an loUhtaot of a forego 
territoey tbmld be rrqairpd to fjrutli tfeortr (er 
<T«tt aneb Kcnnly to br fsrbitkrd by a plalattE or 
spprlbiit wilbiB lu wrii* (f tlir daU os wiuck bu 
pUiDt or oppieal «ai filed, asd tLal, aaltta laeb 
•eesnty be to fnniithdl il r rnit of totb {«rt>A. 
If pUSatiff thonid B« le preeredf t wah or aptaAl 
admiUed srJrti be had fsnuakrd tbr BteiMi? 
•erunty t eoerr ntti in tbe a|]<*l 1° *1* *rre^ 

lo Ibe '■uddrr Coert from a deerre of the /illah IWt 
by a parly tken trmpTrarUy abient lu EaclauJ. bet 
baruif; real rtftlei and fartorift witbb the juriid'** 
twn of tbe Loort bo teenn'y wai famiihrd by Ibe 
apprllinfi Talil wiibin ttx wrrlt after loiljl*^ tb* 
appeal The reipi-ndral in She Jir»* loi'anre pat ra 
an antver lo tbe ^roanili ef appeal filed ly the 
•ppvllant, bn- afterieardt filed a peti-em for d 
for non roinplatare with tbe reiivirearntt of Ilea^l 
I.e^lali-n \1\ of 182^, a 3, el 1 corteodlug Ihu* 
tbe apprlUnt iraa a rendrat of a foreijrn ttmterr, 
and bad not fenitbrd lecnntv airbin tix weeti ai 
repaired br that rrtrnltUiD The bodder Ccert hell 
that eneb lemnty ought to bare been famlbed by 


Uon on hit part not to t^iey Un order of tbe i tbeappeilant "bo, m diDgiai.8.1aiid fe. 

Court, lluuot paying, >f it b« canted by inabibty I *'•* l« be rontidettd at retident in a foreign territory 


witbratbemmsinpof iherepoUtion.aiidd nat^th* 

L Ifc R. la Bnm , AKg ( appeal J/e/d by the Jndktal Ccmmittee (ret[i.ttii:? 

I the mt to India for trial) that tbe bndder Court had 
I not. by IlrgBlatioB tIV oflS29 anr power mere 

... ....craaoe I difoiai tbe appeal (1) at tbe appellint wa» 

extntiaw— ABMllmi rreaireA tl ' CRilty of no default nnder that regnlatum, not baring 
far Ha eeataef Ha appeal aid tftia I hero tailed upon by the rwpondm or the Court 
ir««l I -The tOTJrt requiw an appellant f"»«h f*^ «>*tt. (S) at tbe appeUant 


C^fJatXirefJSSSJ,; ■ 

iy */<•</«■/ agaiatt II, ardtr aadrr 


a.2l4oftb« CiBlP^! 

dui«Code{letIlt of 1882) in eieeutioa of a irtee 
Wpte aecunty for Ifae ntU of the appeal and of the 
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nri gnBtT of iaebea la ncpt relonUnle 
aeennty, tbe regulation p'rotiding only that a euit or 
appeal ikanldDOabeproetededirith onia eeconty wat 
fandthed. £rcttle— Theputtiugin an antver to the 
appeal before thjerupg to tbe want of teennty f wetwle 
opiTiled at a weirer by Ibe rrependent of tbe want of 
•emnty for roett required by Uencal Fegulaticti ilV 
of 182*4 e 2, tl 1 Qaecre— VbethcT Art III of 
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SECUEITY EOE COSTS— confiiitte^. 

'2. APPEALS — ccjitiKiierf. 

1645 ropmled Bencal llegailatiou XIV of 1829, f. 2, 
cl. 1. Wise r. J rcBrsDOo Bose 

[7 Moore’s 1 .A., 431 

30. — Grsthidi for 

cideniiff smti-tf ,/. — Cause teiug ‘lioun oa a rule 
.-lUt for an onler foi security to be pwen by tbc 
appell-iut foi- tbe costs of an appeal (similar orders 
saving been previously made ou tlie applicatiou 
•if otlior defendants), it appealed that an unusual 
number of defendants bad been joined in tbc suit, 
nbicb bad been n-itbdrami on a previous occasion 
vrhen ncailj’ tried out; and that the plaintiff, who 
sued as a relator, was ptor .and i&ided out of the 
jorisdietion, and bail not paid interlocutory costs, for 
•.'.liitb an attnebment bad issued. Me/d tlmt an 
appellant null not be ordered to gi'C security for 
(O’ts previously incurred ; that the fact of similar 
appbc.ations baaing been gnruted in tbe suit, the 
poverty of tbe appellant, and the fact of bis dwelling 
out of tbc jurisdiction, as well as the peculiar cir- 
I nmstances of tbe case, non-payment of interlocutory 
costs, a former ■witbdrau-al of the suit, and the join- 
jug of au uuusual number of defendants, are grounds 
for granting an order for security to be given by an 
appellant for tbc costs of an appeal : that a relator 
suinc to enforce a public right must give security for 
the costs of those against whom be pinceeds. Afoz- 
STJR IlrssEiE r. Bimobee-doo Seix 

[Bourke, A. O. C., 40 

Confiiming tbe judgment iu tbe same case in 

[Bourke, O. C., U9 

31 . Confintcafion of 

ordtr made affaiiisi plaiutiff' for securilp — Civil 
Procedure Code, 1S50, s. 34 . — A plaintiff who resided 
out of India paid a sum of money into Court as 
security for costs uuder s. 34 of Act VIII of 1859. 
He snbseijuently obtained a deci'ce against tbe defen- 
dant, and the defendant appealed against tliat decree, 
3eld that the defendant was not entitled to an order 
detaiiiinn in Court, pending the appeal, tbe money 

'Which had been paid iu under s. 34. rnBJUSG 
1-. Sheabsiax . . . 4 B. Ii. E.,'0. C., 92 

■ ^ee Is EE DiTTA HABAKltAS SiSGH 

[3 B. I/. E., F. B„ 4B 

S. C. Diitia Heeheckmas Sisgh v. Monnoo- 
EOOEES PiSE . . . 12 W. B,, F. B., 16 

32. — J?{scre(ion of 

Cotiri to I efitse securitp — Civil JProcedtire Code [ 
(jlel iXJV of 1SS3J, s. 549 . — An origin-al Court 
rejected, ns insufficient, security offered for the pnr- 
pose of conforming to au order of tbe High Court 
under s. 049, Civil Procedure Code, and refused 
to receiae other security offered iu lieu after the 
time 'fixed by the order had expired. This was 
affirmed by the High Conrt. Meld that, as tbe 
High Court bad a discretion to enlarge tbe time 
allowed for finding security and to accept other 
seenrity in lieu of that rejected or to refuse to 
do either, it had, under these circumstances, jndi- 
rially exercised that discretion in lefnsinff. Bajab 
An c. .Amis Hosseis . . 1. 1». E., 17 Calc., 1 


■ SECIJKIi'Y FOR COSTS— ccaftaKcrf. 

2. APPE.4LS — conlinued. 

^ 33. Cinl Procedure 

Code, 1S77. s. 549 — Parlenston of iitn” for giving 
eecut-Ug — Procedure.— Where tbe Appellate Court 
demands fiom an appellant scenrity for costs, tbc 
Court may extend the time within which it ordci» 
such security to be furnished ; but if no aiiplicatimi 
is made for sneb extension of time, .and such security 
is not fnmisbed within tbe time crdeicd, it is impcni- 
ti\e on the Court to i eject the appeal. Haibbi Bai 
V. East Ixmisx llAiiWAr CoxrrAxy 

[L L. E., 1 All., 687 

34. — — Cini Procedure 

Code, 1SS2, s. 549 — Appl icaiion for extension of 
period for finding seem tig J or costs of appeal after 
default. — S. 549 of the Code of Ci\il Piocednre being 
impcratiie, tbe time cannot be extended after the 
expiry of tbe period iixed in the oreiei directing tbc 
appellant to find security for tbe costs of au appeal. 
JXaidrt Sni i. Past Indian Patlmrg Coutpaitg, J. 
L. P., 1 All., 6ST, followed. ShkAjedix r. Keishx'a 

[I. Xi. E., 11 Mach, 190 

35. — Civil Procedute 

Code (Act XIV of 18S2J, s, 549 — Appeal rejected 
for leant of secanig — i.xitnsion of tme for giving 
sectirtfg — Pisereiion of Court. — The proper con- 
struction of s 519 of the Ciiil Piocednre Code is 
that, where an appellant has been ordered to furnish 
security within a certain time, and that order has 
not been complied with, and no application has been 
made to extend tbe time witbm tbe pwiod allowed, 
tbe Conrt is bound to i eject tbe appeal. Bedki 
Kaeaix 1 . Sheo Koeb . L B E., 11 Calc., 716 

In tbe same case on appeal to tbc Pihy Council, 
it was held that, where the High Couit, undci s. 540, 
Civil Procedure Code, has demanded security from 
au appellant, it has power to extend the time for 
complying with this order on application made, as 
well after as before tlie time first fixed Ins expired, 
and may nevcrtbeless reject tbe appeal, under that 
section, if tbc security is not in .the end furnished. 
XCaidri Pat v. Past India, i Saihrpg Compaiig, J. 
i. It., 1 All., 5S7, oxerntled. In this case, tbe 
Begistrar was directed to allow only tbe costs appli- 
cable to tbe question aigned and decided. Badbi 
Babaik t. Sheo Kobe I. L. E, 17 Cslc., 512 

[L. E., 17 1. A., 1 

36. - - Cnil Prccedur^ 

Code (Act 2iir~ of JSb2J, s. 549 — Jtejeciion of 
appeal — Discretion of Appellate Court to extend 
time for JurnisJting securifg. — Tbe security for tbe 
respondents’ costs which the High Court bad 
demanded undei- s. 519 not baling been furnished 
within tbe time fixed, and tbe Court, iu tbe exercise 
of its discretion, haring refused to extend the time, 
the appeal was rejected under that section. Seld 
that this was not a case for interference. JIodhe- 
SEDAX Has V. Adhieari Peapaxxa 

[L B. E., 17 Calc., 616 

S. C. lilODlIESEBAX Doss t. Kkisiixa Pbataxxa 
Baxiaxej Doss . . . L. E., 17 I, A., 9 
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SEUUIUTV FOR COSTS-rs*(i*«t^ 

2 AI’PEALi^— «»afiii*«i/ 

S7 *S 

Itme/or/ura •< rimia 

«{«»!•«— On/ rrotfdtrc 5i3— Ite 

■ppcIUnt tpplie i { T ta cxttiuioa of tfi« tuD» for 
giruiE apcartt; f<'r the cotti of the appeal on the 
gTOuixl that in the exeepHonaf itate of tbiega la 
Bombav ranseJ b; the preTalesce of the pfagae, ahe 
had hem unable to rtUe the lEoney rrijalred UtlJ 
that nntor the ciraitn>taocn the appliealua ahrahl 
be prantod. 8 549 of the CiTil rrotfdnre Code 
(Act \1\ of 1833)doei Dot aheolaUtp preclsde tDch 
an order if the circoeutaTiera reader it jarttomahhit. 
The Conit eanaot lay down a hard and fait rate that 
to DO rate after time for piring aeeonty haa 
npired ran an appellant be aUoved fnrtbtr time 
Jciiaaaii t Vtstoasii PrTtoacncTn 

[L li. R^ ai Rom^ 676 




*»«.< Iicunty-railwre to BjfaVepo*. 
order wu made by the Court (parraant to ae agrre- 

“■* ‘ for ‘ho 

plavntilf) that the defendant «ha had appealed aboald 
pay into Coart to the etedit of the eaaie a eertam 
■am of money for decree eoeta, etc, laeUdioj a tom 
of menry for eoeti to be ineaired oe appeal On an 
applicatwB by the plaintiff that IheeaMbettnekoS 
for defanlt of depmit aod that the defendant n* 
eoew alre^y incarred at the tioe of the apptiealioi 
it vae ordered that the defendant ahoold deanelt a 
wm to eoeer emta of the fatnre appeal and la 
delanlt that the eate thonlj be otrneV off, althoneh 
the nmaoni to iho* eaaae »ti not in punt of fonn 
to that effeet Eiui « CBrcctaitTTT 

[I Ind. JttP, K B, 223 

order by iihieh^l aKetUiacd amcrent of arpontT 
to «ntrapl»te th^ cn lulan to fam.ih aeeont, 

appell^t to f^ih acmrity foe the^^f Jh, 
app«!, and to Wge Mth Hcirnty at any time befw 

w- 'n'wS 


hod no fo^ nc,\eh‘^W 

,-^'Wai» 

Jndge irhitoBMrt?* »PPhed to the 

e glEBPat^i? "3«“htapp^ THinra^S 

^ . xiAE-eAu,ie4 


BECURITY FOR COBTS-eoae/aded 
2. APrEALS-eoaef,*d. 

40. -....- Farm oad ee* 

fea/e »J nritr Jor «reeri/jr for eoe/e— Onfrnea le 
<e<tf« aaooaf — Fror/iee — Ciril Frernfar* Code 
r BtS — tVhrre a Court acting cirier a. S43 
of the Cnde rrder* an appeUant to gire aeeunty for 
roite, h II Dot necraeary that any epeeific ana ff 
«hleh aeconty i< to be girrn ahoold he named !a the 
order for aeeariiy It ii enff etret for the enfer to 
direct the ■ppeliant to fnniih aemrity vithia a 
lime to be atated "for the roiU of IIm appeal” or 
"for the roiti of the onAinal inU " or " for the coete 
of the appeal aod of the original tsU** Tiator 
Jta* r Airtoei, I L. B^O Ml, IfU oremled on 
tbltpafct Ltisi r BairecA 

n:.li.B,18 Alt. 101 

BEcrminr for good mrnA'viotrR. 

Set ArrtiL iv CniMmc Cufi— Cuvi 
Tit PTOClDrat CODtf 

{tli.Xl..6Ca!&.878 
23W.R.,Cr,es 
W SrTTITn-lHrUM5«tTT-'lKr*T 

lOTMETT GxsmilT 3jr.'W»126 
[LIiXUl Aiueeo 

!• TrtBBfer ef proc«edlsff*~ 

Cnai>MlFeeeedareCBdef'iSS9;.« IJOt^iSSS.— 
JWeediBga ondrr a 110 of the Coda of Crraaal 
Proeedsre ranpot he traniferred to aa< Court ontaLlr 
the d atnrt iritha which anth prceretliaga hire bee» 
lawfnlly Isrtilatod. It ta« mattib o» tbt Tin 
tiOT TO Aiua fcBOH . . 1. UR, 16 AIL. » 

3- IMacratlon of Court. Eier* 

Ciao of— Cnmiaol Freerdare Code, iS72, «e. 
SOS~Dtfo„t of tatk <a {>ea o/eerwed/ towifar 
food deAnnoai' —The powen giren by aa. 505 and 
500 of Act X of 1978 ahould ^ exercued with 
extrema dwrrrtioa i the former of Ihoae oertloni wax 
not lateadcd to apply to perwma ef “ by bo meaoa a 
rrputable character*’ Expxxxi r hAlA CdiS» 
D*»i . I.I..R,8Calc.,14;eai..E,ia3 


237.— 8 297 of the Code of Crmnaal Piaecdnre, 
ISol.didaot refer to ptraoBcof artolenlor toihalcnt 
character. la u Rakais Soobooddi 

[aiy,R..CrH6 

4 -- - Fanona convicted of theft— 

Cnwaol ^oeed.re Cede.dSbf.j ZOS-TltfU— 
S Wa Old Dot apply to pereoai eonrlrfed and 
poDuhed for theft. QpxTil r Ersn Soxat 

[7 W B, Cr.. 67 

6, • Habitual ofTenders— A tit 

eomw.//ed <r penne i* ftrformaae* of dafieeoe 
dxriaadom .■ — atnetaiia*— 

J»nt iruil-Coat ef Cnmieal Feoeerf«-e fMi T 
o/ tSS3J, tt tio. 117. ir. Its, eedBST -Certain 
ha haodaxea emplaced at the hntchery of the Bynl 
**‘ate. who were alli^ed to hare aanmltted acts of 
eiUiUon and other acts of opprtisim in the perfam* 
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siactnsiTs: poh good behavioub 

— eontinafd, 

fincP <jf their ilHlir<;,wcn'cnilc<i npontoMcenfeliotKl* 
fetheir f;oo*l hflnvionr on the groniui* (1) thil thrt 
hahitnally commit extortion ; (2) tlint they hnbi* 
tnally commit o- attempt to commit or nbet tlie com- 
tni^ien ol offence’ itixoirinp a brracli of the peace; 
(3) that they are danetrou’ persena fo n’ to rctirfer 
their heintr at 5nn:e rritliont semirit j knranimis to tho 
cotnroninly. Tliey were trii'd 3 ointIy by the Slafris* 
trate nmhr e. U7 of the Cote of Criminal Procedure 
and cnoh of tlirm tra* onlerwl to cxerute n bond with 
•mrclics for his good bcliar ioar for tbrre yenrs. T/eld 
tint, even suppodiej tlic Alngi'itmte nns riglit incott« 
fiidcring that tin re was Imbi'ual ns'ociation betoeen 
tiiMoportonsin regard to Ihetirst and second grminds, 
tberc eertainly motild be no sneh connection bctircen 
them in ripard to tbeir chamclcrs fo as to make them 
<langctong persons and thus to render their being at 
largo nUliout seenritj liazartloaa to the community, 
and that proecceiings siiould have been separately 
taken against each of them. S. 110 of the Code of 
Criminal Procedure is not applicable where certain 
acts amonnUng to extortion arc committed by certain 
persons in tho pcrfo’‘m3Jicc of their duties as bnrknn- 
daies in a zamindari, ns it cannot be said that these 
persons are in the habit of committing extortion as 
individual members of the community, bccanse if they 
were discharged by tho zamindar or ceased to he in 
his employ, tho acts nould no longer be committed, it 
being no longer to tlieir interests to do such acts in tlic 
interest of their employer, and they certainly would 
cot be likely to commit them in their own prirato 
capacities Tlic object of enabling a Magistrate to 
take security for good bcliar iour is for tlic pre\ ention 
and not fortlio pnnishinent of oflLCuecs. llxni TEr,A>G 
c, QcrrEK*Esri'BES8 . D L. E., 27 Calc., 781 

IUbi TrIA^G c. Esirr.Ess , 4 C. W. E"., 631 

Jurisdiction of Magistrate 

— Ptrion not rtsiding itithtn Jits JurisdicUon — 
Pepaiai’on — Code of Criniinnl Procedure ^ 
of 189SJ, *. 110 . — Itis only when a person within the 
limits of a Magistrate's yurisdiction, tint is, who is 
residing within the limits of such jurisdiction, is 
found to he B person of the description gi\ cn in s 110 
of the Code of Criminal Procedure, that the Magis- 
trate can take action under that section, and it is not 
ronteroplated that tho Alagistratc in snth a case 
should issue a warrant so as to pursue tho person 
concerned into another j urisdicrion. Under the terms 
of B. 110 of the Criminal Procedure Code, tho reputa- 
tion which tho person is found to have means the 
reputation of that person in the neighhonrheod in 
which he resides. IvETABOt v. QrKrN-Eurnrss 

p, L. E., 27 Calc., 693 

7 . Eoreons not proved to have 

committed crime — CrimumI Procedure Code, 
1873, e. 505.— The exercise of tlic power given by 
E. SOj of the Criminal Procedure Code was not con- 
fined to cases in which positis o evidence of the com- 
mission of crime is forthcoming agai nst the persons 
chaiged. Is be Pebda Sita Rebbi 

[I.D.E., 8Mad.,238 


SECTTEITP- DOE GOOD BEHAVIOTTB 

— continued, 

8- — Absconded oQendcr ar- 

rested without summons —Criminal Procedure 
Code. 1S61, t. SOS. — IVhcrc an neensed person was 
arrested .ns an absconded offender, and, without evi- 
dence brine gone into on tint clnrge, an inquiry was 
made into lits mode of lit cliliood, witliont any sum- 
mons bring issued under s. 300 of the Criminal 
Procedure Code, sncli proeerdings were held to be 
irregular. Qof'rv r HrxTOOA . SIf. ^^,,2 

9 . Opportunity to make de- 

fence — Tnformnfion of accusation to accused — 
Cri‘rtnal I rocedure Code (Act Xof 18^2J, ss. 109, 
110, 112, — Before a Magistrate can jiass an order 
directing an accused to furnish bail and security 
for bis gold bchatioiir, it is necessary that tlio 
accused should be git cu an opportunity of entering 
into bis defence, and that he slionld bo clearly in- 
formed of the accusation which he has to meet. 
Qri FN-CtrrBESs r. Iswab Ckakdba Sub 

[A L. E., U Gala, 13 

10. Eight to ho hoard by 

pleader — .Jcriiifd person Italle to imprison- 
ment in defavll of pittnj; security — Notice — Code of 
Crtminal Procedure ( Act V of 1S9SJ, ss. llO, 123, 
and S40. — Wierc a reference is mode to the Sessions 
•Tndgo under e. 123 of the Code of Criminal Procedure, 
he is liound to gite notice to tlic person eoncemed and 
also to hear his pleader, if lie should be so represented. 
The term " accused ” in s. 340 of tho Code of 
Criminal Procedure applies to a person who is liable 
under s. 123 of that Code to imprisonment in default 
of giving security. Eakhi hit. JnA c. Q^TER^- 
Emukess . . I, L. R., 27 Calc., 666 

11. Ecquisites for order— Eci- 

denec sattsfyiup Mnijisirafe of had character of 
accaied—Cmmtnal Procedure Code, 1S61, s. 29B. 
— To justify a Magistrate in taking action under 
E. 29C of tlie Criminal Procedure Code, it was held 
that there must be CTideucc before him legally suffi- 
cient to establish the fact that the person charged is 
a person of tho character described in tho section. 
Quefv r. Bubea . . . 2 W. "W., 455 

12. Information on which Ma- 

gistrate may act — Information shoieinp that a 
hreach of the peace ts imminent — Order to furnish 
securely for good lehariour for three years — Arrest 
of accused — Inquiry as to truth of information — 
Proof of information — Statements of persons not 
called as icHnesses — Cri’minaf Procedure Code, 
1SS2, ss, 112, 114, 117. — Conversations out of Court 
with persons, however respectable, are not legal or 
proper material upon which Magistrate should adopt 
proceedings under s, 107 or s. 110 of the Criminal 
Procedure Code. The information to be required by 
a M-ngistrato, before issuing an order under s. 112, 
may to some extent be of a hearsay and general 
description ; but when the party fo whom the order is 
directed appears in Court in obedience thereto, the 
inquiry must be conducted on tho lines laid down in 
a. 117. It is not because a man has a bad character 
that he is therefore necessarily liable to be called 
uiMJn for sureties of the peace or for good behaviour. 
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SECUEITT POR GOOD BEHAVIODR i SECDRITV FOR GOOD BEHAVIOUR 

— ® ' — rcrKf timed. 


tT l>:ive h«v. sWm. or o' votor'.o-r'U onl livtU- 
I or Mn'* n ih’ipironv rliiniitir. lint «Lpn the 
t\'uk;iCiMias tiitiniy i’l n J't.'rfou'.s favour, aiui i-liott'fti 
liiiii to l>o of K 5.Ci!!fi)t ('lisrart<r ami in t'v cr.v re^noct 
crr.’Tiiry to lUc KirS of jut.-ou ncniuit n'lotn tlis sro- 
lion ttirt ilirictwl. to apply itfj pr<, » ision'i to him on ; 
a iu»k r,!ul uofnpportcil iharire of miscliief h\ tiro 
wrs fprot.ni to the iutcr.iions of the I/tviihitnn', aittl 
rot only ilhcnl. V'r.t opprifaitr. Is rnr mattfr or 
ir.r rrxiTtos op IlAMinooni rs Ajijij.p 

[24 W.R., Or., 37 , 

IQ, Evidence of general bad 

character— Crteitinf Procedure Cot/e. 1S7S, ' 
y. d‘"?. — P mis com ictcil hy n Maeistratc of the first 


to titiil security for coo I hshas sour, as iv protcetion to 
1 the pnMic a ’ain't a repetiti'ii ofxrimfs hy tlo-ni in 
wliicli the safety of property is menaced and not tirt 
serniity of the jiirs’ii alone is jeopardised, M'liere, 
tluicfore. the o\ ii'ince adduced hefore the Ifacistrntc 
did not <I.o« that a peison was''hy habit a robher, 
htoisfbrcake!, or thief, or a ricciicr of stoicn 
property, htiouin,: tiic ‘•imc to hare heen stoica.” hut 
shoii-cil only tlrnt Jie had been guilty of nets of 
aiolf: re,- ItcUl that the Mnsistrate could not, under 
s, .'O', of Act X of 1S72, order surh person to furnish 
ticnrity. Ohsrriatioas rcgaialinc the eiidruce on 
'ihich the jntxaHiuto if s. oOd <-houId he enforced. 
IlMWinss r. Ka'vau . . I. L. R., 2 All., 835 


tlntaof diil'o:ie*f)y rccciiiiiu stolen pmpaty, lie 
C 0 !!rf<''’d on his trial lliat hciiadSMiceprtiiousli Vm'vJI 
ronviftfd of theft- llrW, with tome htsiriitiou.that 
thirc "ns iiidtuee as to guiiral eharactiv adduced 
hefore the Mncistnite "hicii ju'tifad him in dcalinc 
with J' uudcT s. ft'3 of Act X c-l 1S7- liM- 
Tl'tss f. pAUTATl . I. Xu E,. 1 All., 666 

17. — - - Evidence of bad cliarnctcr — 

Criinitu'f Prcerdire Code. n, SI'S, 3ST . — 

I're-rious com iclions for'a simple hrwch of the peace 
were cot sufficunt to justify a JIacistratc in dduaud*. 
itic security undirs. SPG of Art XXV of ISGl. Aor 
".i« rtputc that a pirson irns one of the If.atlcrs 
of n canc of petty hullics and estertioners sufficient 
to justify a coniicfion under s. SP7 of the same 
Act. unless in addition it was slio'iu tlmt he un' of n 
character so desperate and dangerous n« to render his 
release, uitlioat security for one year, h.aMidons 
to the comniunitv. Qcei s r, JlisitEK Lai l 

[A H, W., 117 

IS. Eceord of previous convic- 

tions — Cr.'trittal Procedere Code, ISbd, js. IIO, UT. 
cud IIS.— The object of taking security for good 
hchasiouv from a pics'll is soiely to secure his pood 
behaviour in future. 'I he mere record of ireiions 

co’ii ietions. on account of which the ptrson has 
imdergoiio punishment, does not satisfy the icipiirc- 
nients of s*. 110, 117, and 118 of the Code of Criminal 
rroccdnro (.let X of lSS2i. and it is wrong (o use 
tiiifC provisions so as to add to the punishment for 
past offences. Is RE P.aJA vauap Hrssiiy StncB 
[I. L. B., 10 Bom., 174 

19.- Cruniim! Proce- 

dure Cede (Act X of‘lSSSJ, st.JJO, JIS.—Thc mere 
fact that a pii-son from "him security is rciinircdhas 
heen prcvionsly convicted of offences against properly, 
is not Enfficient to justify proceedings under s. 110 of 
the Code of Criminal ProcodHre, unless there be 
additional er idence that the person enunplniiied .against 
has done some act or resumed avocations iiulicaliug 


21. Person convicted and pun- 

ished for theft — ponn of ordei — Cede of ( rnai- 

Piocedttie (Act X ef 1S7SJ, ts. 301, .103.— A'\ 
accused person vvn^ convicted of theft and senteneed 
to two years’ rigorous imprisoumeut, and was fiutlui 
ordered to enter into his own recognizance for 1150 
ami find two snictie.e, e.ach for a like sum, for hi> 
taod behaviour for one year after the term of his im- 
prisonment liad ivpircd; in default to suffer rigorous 
imprisoumeut frr one year. 1/etd that the latter part 
of the order nas had, and that the Jlngistrate should 
Itavc proceeded ntider the provisions of s 504. cl. 2, 
of the Coile of Ctiiniiml Procedure. Xinprets v. 
Parlnh, I. L. }!., I All., 000, folk'vcd. TaviI/. 
Makdae t. I'Mii) IvAniGAu L L. K , 8 Calc., 215 

22. Inquiry as to necessity for 

security — Crimiunl Precedvrt Code, I*-72, s, 504 
- Potetr of Se'eioite Jndpe — Jtirisdtelton of dlogn- 
irate . — A dcssioas .tudge Irid no power under -let X 
of 1872, s. 501, or nuy of the preceding sections, to 
decide as to tlic necessity for taking security fo; 
good behaviour, or. withont inquiry, to pass ordeis as 
to the untviic of tlie sicurlty to be furnished, or as to 
the time it is to remain in force. The jurisdictien as 
to the necessity was in the Alasistnite, and after 
sending the accused to the Afagistrate under s. 501 
the Sessions Judge was functus officio, QOEEh' i. 
UrgiGAUAVt POTUAE . . 24 XV. E., Cr., 10 

23. Form of order— ■Criminal Pro- 
cedure Code, JST3, s, SOT — fiurelies — Order for 
deposit in cash . — Where a person, under s. 297 of 
the Criminal Procedure Code, is ordered to provide 
security for his goed bih-avionr, the order should, 
under s. 300, state the tinmbcr of sureties required 
from the defendant. The object of the law as to 
security for good behaviour is that sureties shall be 
responsible for the good beliav iour of the person callcii 
upon to provide security, not that a deposit be made in 
cash. Qceek r. Kheo Bcksh ■* . 2 357. "W., 295 


on his jiart an intention to return to his former 
course of life. Is mr jiatteu or the i’etitiov of 
Ratoati Ail . • .XX. E., 12 Calc., 520 | 

20. Person guilty only of acts of ^ 

violence — Csimintrl Procedure Cede, JS72, s. 306. i 
Stld tiiat s. SOC of Act X of 1S72 solely relates to 
the cedling upon persons of habitually dishonest | 
lives, and in that sense “’desperate .'iiid dargerons,” 


24. . — — Order for deposit 

in rath — Sentrifp-hond . — An order requiring persons 
to deposit cash in lieu of cntcrirfg into a load as secu- 
rity for their future goe»d behaviour is bad in law. 
Emthess r. Kaza Cha>'» Dass 

[X X. R.. 6 Calc., 14: 6 C, 1. R., 12S 
Contra, QrEEA' f. Keistesdeo Bor 

[7 TK. E., Cr., 3a 
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S E CUIUTY FOR GOOD BEHAVIOTni 
25. Statement of groondj for 

order— Op/«>r/i»c/j tefauplw cnler~trtmt 

aji Pnctlart ( j, li,7S « 5.)o.— Ona Tf^ooiliea 
from til lliyt lou t. » Mi{n»*nt* utoandlo »UI« 
tie (avoa « npoa uLith te fixed the amount ef 
trouritv t pffion from whom tepinty for good i 
bctuTicur It drmnndrd ilkoald liare a fur eEanee 
a£oA.rd tin to romply withtlie re<]nirrd rooditiouoaf 
(ccunt; Kurnzse r DioxabitcxK 

IL L. B, 2 Calc., 384 lC.IuB-,85 j 

23 Order for anrety to pledge j 

nghts in land— 7/^y«I or*r— An order by a 
MtcittnU rupiinaz irounty f-r cool Ubtinor 
vticb d reeled tbat tbe lartty itonld pledge all bU 
rropnetary rigb.a u land v'otb iiiOn wat heM (o be 
Ol^ab Qrxz.'> « Oxssi . . 7 If 210 


27 - 


- Reference to Seeetons Judge 


for confirmation ef order 'dben penoa la 
unable to giro aecurity— tem mi ProetJart 
Cod* Utl i ortiSSj ff 113 m-'l*tfa^*mt of 
fttand* for order Tbe vttoni JnJ;f,ia erottrmiag 
t^e order cf a MaziaA-e nadrr i. IS) of tU Cods { 
of Crmnal Pneedore in rrgird to (be imprummeot ■ 
of a pei'ioii in eoaoc^nre ef bu betas nsable to i 
foTUth tbenceuary imnit utoitndtofi-idatpeml 
pound a «b <b the redrr u patted, harirg ipeeial 
refemee to a 110 of that Cole It u net tu&oent 
ohere he only fiadi la pnml term* that It m ter the 
laterette of (he ecmaiaeity et Urpe that neb ptrno i 
ehoaU be baud ea« to be of good betarwnr 
^iXlaLu Jst e Qrxo Evruii I 

CL Xa S.. 27 Calc., 650 | 

28. — Order wilb arbitrary con 

ditlon Impoaed — CnMimf Prvrrdar* CWe ' 
IST2 $i 60j did— farriier — In tmbia^ ^ order I 
for eeranty to beep the peace uadrr a to.) Cnomal I 
Fnerdure Code 1$ Z.a»»putnte bad no ngbt lo < 
i»pc»e an arb trary eonditioa not rumtial to rrUrata I 
a party from lb« talnapmtat of tbe U», ry_ a ' 
rouditwo requiring the mceaetd to fniuuhtao eurctve, 
being penont cf rnpertabdity aod inbatanor. co, 
r^led to him, and m dag witbm oar mSeof Liehnue*. 
The pound cn which a llipetrate ba* powtx to re* 

»• *1® “"t ^ • 

raba aaii r rowaable punnd Is thi tUTTla or 
TE* rsTiTios or Ntiirs SooiorDBi* 

122W B,Cr,«7 


, . . T ; ~ ^o (onfbaue ud 

bmiUtiDDe eaa be Impo^dupoa pertent «derrd to 
pre enumy uader a 119 cf the Code Is la* 
xxTTxaorJHossafiissB » Qcio barRis 

CL I.. 24 Calc, 165 

:.l%£ ~.va 


HKCURI T y FOR GOOD BEIIAVIOlJa 

—oeali aatd. * 

potiod that he Erei it a dataaee from the amird 
AWTiiB Vaucix r. EitrsKU 4 O. W. If , 7B7 
ai. -..— Object of d»m*nding i*ca 

rity — Cma aal ProraJar* Cod* ( Itl JCof X^)i 

*t HO It er;.— rbrcreiiea ofHaf tlrtUn antfl- 
•ay or r'fainy tmrttu* tiadrrtd — Tbe edjjfrt a* 
r(i{Oinoz eecBMty to be of pood beharicur it W 
to ohtaio Bocer for tba Cro«n by the forftitcre of 
mr^ixanret but to loenre that the partiosJl’ 
aernied ;ri» r t ehtll be cf pool beharlmr for lia 
tiae mentioned u the order It ii thrrt'eerma:** 
ablr t-i expect and require that tbe enrrtiee (o be 
teademl iheuld oct b« eurrt et from rath a dtU^ 
aa wo'ld male it nnhVtIy that they ironli ciRmxe 
aoyroatrol arrfthe man lor wbcm they wrrrwCi^ 
l« ataod fuirtr Jo Hr mo* trr of Ht yrii. oa*! 
\orr»aSoolbJiiit 23 0' B, Cr, J?, oot ftaTorei 
Qetts Dirittt r Rasiu Stcnis 

[I.IaE,20 AR,2O0 

32. Order for eoenrity »nd Imprf 

aonmont In default— /firytl »r«/er— Cr •«»» 
ProttianCod* JSSJ i* S9C JOf— bTheroalfaja- 
tiate r«*iuired eerun'y from pertoue for thdr s»l 
bebatiour, under t. SVu ef the Cnm nal Froced*** 
Code, and la defeaJ* eestenerd them to lix *B»lhr 
rvoeone impTaiemnit,— 7/eiJ that tbe oeda 
Qlepnl. a Siit r»<jninng t!»t they ebonld bo 
nilted to fnaxi «stil they fnnieh the teet-nl} 
demandeiL lo fills: the ameust ef teenrty tM 
Maputrate iheuld net te brjoed a nn for '■uch 
tbeiw if a fetf pre^Dity of the delAdant* mtaj 
able lo find Kcuft y Asosnioci 

i;4lI*d,Ap,47 

33 .....I Cnmiael Proof 

Jar*CoJt fJrlXoflS^J t ll9—U.*%Coorf* 
forrroftoltrftnoc* a-hro It* CMMai ofor^rdf 
** exrrrrtre— Jftyiifraic’t du^tioa, Prerri** V 
—A Meputrste ordered the eeruaed to airoolt a 
Iced lor I’biM for hu gaol behanoar fa enryetr 
emd to furuub two e-irttire for the libe amonal. 
The aerUMd faded to farnidi the required eeeunT 
and wu erst to pm. Tbe High Cnrt, hemp o 
opioioQ that the amount of the required eerunty 
wax rxrrure and that the dfapxtrate bad EoC 
cirraeed a proper dieerrtwa la Uie laa’ter ist«» 
frrrd in the rzmue cf [U reruiout yaru^eiKB. 
and redaeed the amount. Qnts EKritit e lUEa 
[L la a, 18 Boa, 973 
9A ■• Power of Slagiatrato to 

cancel eeenrlty bond ones accepted — Cn*** 
motProtedartCodifJelXifloSJj,** 
iSa.— tVhen a eurrty c£<red by a prrioo f:r pioi 
bcbarioar hae ooce kern acref^^ a llapatmte bM 
BO power rakaequenUr to cancel tbe oetorap'^’r 
Ihoagh he might be of op5ni..n that *neh mrrty “ 
u utt prm. Euruss r lUx Lu, 

[iaTF.ir,S94 
35 Second order for Boenrity 

wllhoTtt farther proof— Cnmiaei Proeodirl 

Code tSi/fCi JXT.— Wbaeapmonb «oufiae<i,la 
drfanlt of girisg aecunty fa bta good behaTWor, 
uader On AIL a the Cod> of Cnnusal Procedure^ 
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SECUHITT FOR GOOD . BEHAVIOITE 

— continued. 

a Eccoatl security cannot be demanded after the ci- 
pirationof the first term of confinement, except on some 
new proof of had livelihood, or that the person is not 
capable of following an honest calling. In be Jbb- 
■WENT SlNOK 

[1 Ind. Jur., H. S., 301: 6 W. K., Or., 18 

See Mabomed Abdeb Baei v. Empeebs 

[4 C.W.1I„121 

86. Furtlier proceedings under 

s. 110 of Code of Criminal Procedure— ITrexA 
information— Accused person — "Discharge ” — Cri- 
minal Trocedttre Code, s. 437. — ^A further inquiry 
cannot bo made into the case of a person against whom 
proceedings under s, 110 of the Code of Criminal Pro- 
cedure have been taken and who has been discharged. 
If it bo considered by the Magistrate that it is neces- 
sary to institute farther proceedings, ho is competent 
to do so under the taw on fresh information received. 
Proceedings under s. IIC cannot be regarded as on a 
complaint, nor can they bo regarded as a case in which 
any "accosei’l" person has been drscharg^cd j for the 
terms “accused person ” and “discharge” in s. 437 
of the Code clearly refer to a person accused of an 
offence who has been discharged from a charge of that 
offence within the terms of Ch. SIX of the Code. 
Qeeen-Bsipbess V. IlIAN Mendab 

p. Jj. E., 27 Calc,, 662 

37 . Perm of seourity-bond— Cr«- 

tninal Frocedure Code, 1S61, ss. 303,300 — Forfei- 
ture of land. — Where sureties who were required to 
show cause, under s. 305 of the Code of Criminal 
Procedure, why the bond executed by them should not 
be pnt in force, failed to establish hy evidence the 
statements which they made, it was held that the order 
putting the bond in force was a proper one. Fer 
Pbeab, J. — Altbough the form of security -bond given 
in form (F) of the appendix combines two tends, — 
namely, one for tbo principal and one on tbc part of 
the sureties, the .provisions even of s. 300 would 
bo complied with if these two bonds were upon two 
pieces of paper instead of one. In the matter op 

> THE PETITION OP BeINDABEN CHENDEE DASS. IN 
THE MATTER OP THE PETITION OP TARINEB CHERN 

Mozoomdar . , ,19 "W. R., Cr., 29 

38. • Procedure — Foicer of Sessions 

Judge after acquittal — Information to Magistrate 
as to talcing seenritg from accused. — If a Sessions 
Judge be of opinion that a person acquitted by him 
ought to givo security for future good behaviour, 
he should discharge him, and inform the Magistrate 

' of his opinion that security should bo taken, leaving 
the Magistrate to take the necessary steps for that 
purpose, and the Sessions Judge should not send 
the party in custody to the Magistrate. Eeo. r. 
Bpba tabab Sbrjim . - .1 Bom., 91 

39.. — — — Suspicion — Fro- 

duciion of witnesses — Fail. — A person against whom 
proceedings for bad livelihood have been taken is 
entitled to have embodied in a charge the precise 
matter which the Magistrate considers established 
by evidence ogainst him. It is not snliicicnt to 
cay generally that there is suspicion. He should be 


SECURITY POR GOOD BEHAVIOUR 

—continued. 

naked to produce bis witnesses or offered assistance 
to procure their attendance. He shonld be admitted 
to bail. A Magistrate is not competent to refuse bail 
unless tbc Ian sanctions such refusal. In the mat- 
ter OP Kookor Sins . . 1 C. L. R., ISO 

40, Criminal Proce- 

dure Code, 1801, s. 230 — Examination of witnesses. 
— In proceedings taken agiiinst a, person to obtain 
security for good hebariour under s. 296 of the 
Criminal Proecdiiro Code, the examination of the 
witnesses most be taken in the presence of the accused 
person, who should be permitted to cross-examine 
them. Qeee.v c. Sheneeh . 2 H. W,, 406 

Qeebn r. Mehsineh Fasxik 

[2 B. L. B., A. Cr., 7 note : 10 W. B., Cr.. 1 

^fAOHAN Miea r. Chamman Tebi 

[2 B, L. R, A, Cr., 7 : 10 W. E., 46 

41. Opportuniig to 

accused of cross-examining witnesses and calling 
tcitnesses. — In an inquiry under Cb. XIX. of the 
Criminal Procednre Code, 1861, it was Iicld that the 
defendant should have an opportunity of cross-exam- 
ining the witnesses produced against him, of making 
his ou-n statement, and of calling witnesses on his oivn 
behalf. Anontmoes . . 4 Mad., Ap., 23 

_42. Evidence — Pre- 

vious trial for dacoitg — Criminal Procedure Code, 
1861, s. 236. — IVberc a person was adjudicated to be 
a person of notorious bad character, under s. 296, 
Code of Criminal Procedure, after liaving been tried 
for dacoity, it was held that the evidence taken in the 
trial for dacoity should not be used against the 
accused with reference to the accusation under s. 296, 
which evidence should be taken immediately. In 
the matter pp ItojONi Kant Bhoomiok 

[13 W. B., Cr., 24 

43. Criminal Proce- 

dure Code ('18S2J, ss. 118 and 123 — Power of 
Sessions Judge to remand — Taking farther evi- 
dence — Conditions and limitations imposed upon 
persons required to give security. — Under s. 123 of 
the Criminal Procedure Code, a Sessions Judge is not 
competent to remand a case for farther inquiry. .Such 
evidence ns he may require ho must take himself. 
In the matter op Jhojha Sinoh v. QuRen-Evi- 
Rbess . . . ERR., 24 Calc., 156 

44, 

Criminal Proce- 

dure Code (1882), ss. 110 and 117 — Transfer of 
criminal case — Criminal Procedure Code, s. 326 , — 
Where a Magistrate instituting proceedings against.a 
person under s. 110 of the Code of Criminal Pro- 
cedure has “ acted ” within the meaning of s. 117 of 
the Code, no order can bo made subsequently under 
8. b26 of the Code transferring the case from his 
Court. In the matter op the petition op Gerdab 
Singh .... I. L. R, 19 AIL, 291 

46. Sentence of impri- 

sonment — Criminal Procedure Code, 1861, s, 296 — 
Illegal direction. — A direction annexed to a sentence 
of imprisonment, under e. 448 of the Penal Code, 
that the conrict be brought up at the expiration of 
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the Mntcnce 1 1 < n!or tJ H I e n ny fflr* «fenni»‘ for 
pooA hehn'io ir for thf penal of one jf*r fermrJ 
M not bn . -» tlownl Is ». JO > of the Cnmsnot 
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prorinj e / »» — OTirre ft r»riMi h»» piven ■» 
flcctntybnii nnd’Tft ll^ of l1 e lode of Crimiinl 
Praedare for tl e soil bel ssio jr of artier and the 

E riiicipul tinnp the term for whieh the Lcnl i» m , 
jrce i» ronMctel I a off ire poaithidle with 
I airunouei 1 the 1 pJoeti II f tl e e<ii’ntt>on an! j 
if nrreasirt of groot of ilrntity rf the l>rinripla | 
u taflinn t esul are 'ip<n wh el the Mm.islrftU u 
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ct L XUSt A1L.8S , 


SECDRITY FOR PAST LOAN } 

St* niiB Of Ilcsoit 7SLS.653 


1 Oeriut Cuts 
1 Cifnii ^ETTtect 

3 CCMCtlTiTE ^t^SCIJ 

4 Fixg 

I IxTaieosMfrr , , 

(a) ISWBI OSKMT OEVIBlUr 

( 4 ) iKPBtSlirjlBXl asp 

(r) IimitSOSJfBST tx DeTIOLT 07 

FtTB 

<■ StxTExcs intB TBinocs Come 

TtOX 

7 *oimBT CoxrisijttxT 
^ ’InunroBTiiios 
“I IVnieMso 

10. POWBB 07 Risn COCBT 1 $ ttO 8 B 5 

ItxCM , . 

(a) GESBBiti,Tr . , 

(1) EsniSOBlIBST ... 

fO JimoirzoT , 

(■f) PtTtftsai, 


SEHTEN’CB-eaafi.i'if 

Aft Cim rxprs Arrtii iyCuKyii 
CAtt»~ACT} 
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fLL.R..0Calc.,51S 
LI„R..2 AU.,i3 
14 W. R. Ct„ 18 
IN W^Efl. 1873,202 
IB L.R„A.Cr.3 
3 Botn . Cr, 15 
7 Bom a Cr > 36 
1. Zu R a 18 CbIs a 703 
LL-R-a 20Ca!iy,,e87 
I L.R, 20 Dora, 143 
See Asv# .Vrr (XVV! or J««>) 

[L L. K. 1 Bon, 303 
6 &lad, Ap, S 
At* Co«Ev.itr57,-CaiMi7it Cuts— 
fOB Los* OB Ixjrer ciriio >r 
OrTExc* 2CL.R..S07 

[1 1,R., 22 calc. 139 
L L. R . 19 Mad, S3S 
6t* CottrcviiTfox-Cani Ci*«»— To 
Accrito 03 07 louruin 

12 C L. IL. M7 
Z L.R.a2l Ctl(!,D79 
I. L.R, S3 Calc. 686 
LL.R.,18A11, 8d 
1 L. R , 19 AU., 78 
fee Cut* csotB Far. 
fee icoojtt'et— C>n«tx»t Ca»i» 

S uit. SI caie, m 
L.R.,23Cale,£03 
fee JfllfTBXirtB, OEDta 07 Ct in»*h 
CocST 1 * TO .0 Mad., Ap, S3 
r^LL.R„8Mad,70 

L U R, 0 AlLa 313 

L L. R. 22 Calc , 201 
I la. H,. SO Mad . 3 
1 la. R,, 25 Calc., 291 
fee t’Biso 3 iEn 7BoTa, Cr,31 

rf W B, Cr, 38 
fee BEroatraro&r *icaroos* Acr IS'O 
• 2» . LIa.B.15 AU,203 

I fee Uetosxitobt Scaooit Act tS^* 

1 [L la. B., 20 All, 158 160.160 

I 3 C. VF, N, 67fl 

r. I, R, 21 Alt, 301 
fee rEmw-CEWlxiL Ci*re 

6 Mad, Ap. 18. 20 

6 Mad. Ap ,8 
B I, R, Sup VOL, 4S8 
LIi.K,14Calc.42 
fee riTisiov — Cannsit Ci'ts— C om 
iRTMisT L la. R, 10 Bom., 680 
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SEUTTinSrCE-^eon^iiiuerf. 

Alteration of— 

See Atfexz ik CannyAr Casfs— Pbao- 

TICE AND PEOOEDTOE. 

[Lli.E.., 8AU.,120 
I. li. E,, 23 Calc., 976 

See Sessioks .Ttooe, JtnnsDicxios' or. 

[5 Born,, Cr., 22, 24 
1 Bom., 138 
I. L. E., 18 Bom., 761 
1. 1.. E., 18 All., 301 

— _ Enhancement of— 

See Atpeae n? CEi’vnyAi. Cases— Peac- 
TICE AND PEOCnDITEE. 

Cl. L. K., 18 AIL, 301 
I. L. E., 18 Bom., 761 
I. L. E., 24 Calc., 816, 318 note 
I.L.E.,22 Bom., 761 

See CnnnirAii Peocedebe Codes, b. 3S0. 

(X L. E., 4 Bom., 239 

See Maoisteate, Jeeisdictiok of — 
POPTEBS OP LlAGlSTEATra. 

[X L. E.. 1 Mad., 64 

See Sessions Jndge, JnEiSDicxxov of. 

[4 Mad., Ap., 2 
6 Mad.. Ap., 1 
I. L. E., 18 Bom., 761 
I. L. E., 18 All., 801 

of death. Confirmation of — 

See CnraiNAE Peocedctie Corrs, s. 376 
(1872, 5.288). . XL.E.,lBom., 639 
[19 W. E., Cr., 67 
2 C. W. N., 49 


1. GENEBAL CASES. 

1. Obligation to pass sentence 

on conviction— of Jila^istrate. — Where ja 
Jlngistrato convicts a person of an offence, he is 
honnd to pass some sentence, if only a nominal one. 
ANONTirorrs . ... 4 Mad., Ap., 66 

2. — ' The law gives no 

discretion to a Conrt which con\ icts of an offence to 
award or not the punishment provided for that 
offence in the Penal Code. Dewan Singh v. 
QuEEN-EnPEEss . . I. L. K., 22 Calc., 805 

3 . Principals and abettors — 

A-ieitneni of sameofence commuted as principal, — 
Persons punished as principals cannot also be punished 
for abetment of the same offence. Qtteek r. Jeexoo 
CnowDEr . . . .4 'W. E., Cr., 23 

Qtoen i. Eamnaeain Josh . 4^. E., Cr.,37 

4. Itegistraiion Act, 

1866, s. 34, Abatement of offence under. — Under 
s. 9J-, Act XX of 1866, an abettor could bo punished 
more severely than his principal conld be Qceen c. 

Gopad Peosahd Sein . . 8 W. E., Cr., 16 

5 . Ground for passing lighter 

sentence — Difference lehceen opinions of Judge 
and Jurg.—A difference of opinion between the 

VOE. T 


SEMlPjElirCE — continued. 

1. GElvEBAL CASES — continued. 

Judge and the jury is no ground tor the Jndge 
passing a lighter sentence than he wonid otherwise 
Ime done. (Per Jackson, J.) Qhbbn r. Ghoeah 
JICSTHFFA . . . . 8 'W. E., Cr., 29 

6. - - - Ground for mitigatiou of 
sentence — Palse evidence. — Discussion as to the 
extent of punishment to be passed on certain raiyats 
who, in a case of criminal trespass brought bj an 
indigo planter, falsely swore that cotton, and not 
indigo, had been raised on the land in question daring 
the past year. Punishment reduced. Sexon-Kaeb, 
J., Would have reduced the punishment still more for 
reasons given. Queen c. Dhcebani Duix Eai 

[8W.E,Cr..7 

7. — — — Puuishment for escape from 
custody — Penal Code, s. 224 —Additional punish- 
ment.— The punishment for escape from lawful cus- 
tody (s. 214) in a case in which that is one of the 
offences of which the prisoner is com icted, must he 
" in addition to any punishment awarded for the 
substantive offence. Queen r. Dhoonda Bhooxa 

[8 W. E., Cr., 85 

8. False evidence — hirnple mis- 

statement. — A deliberate misstatement made in a 
Court of justice, whether it tends to endanger the 
life and property of others or to defeat and impede 
the progress of justice, is notan offence which should 
he lightly passed over ; hut for a simple nusstatement 
from %vhtch no such inferences can be drawn, a com- 
parati\ely light sentence will suffice, particnlarly 
where the prisoner pleads guilty, and throws himself 
on the mercy of the Court. Queen r. Gubjoon 
Ahbee .... 7 "W. E., Cr., 37 

9. ^ — Voluntarily causing burt — 

Sentence by Subordinate Alagiitrate — Causing 
grievous hurt. — Where a District Alagistrate an- 
nulled aconiiction passed by a Subordinate Magis- 
trate (first class) of voluntarily causing hurt by means 
of an instrument for stabbing, cutting, etc., under 
s 324 of tlie Penal Code (an offence cognizable by the 
Subordinate Magistrate), and directed the Subordinate 
Magistrate to commit the accused to the Court of 
Session for trial on the charge of loluntarily causing 
grievous hurt by means, etc. (a charge cognizable bv 
the Conrt of Session), the High Court annulled the 
order of the District Magistrate, and restored the 
conviction and sentence of the Subordinate Magis- 
trate. Beg. t. Hanmapa bin Maeapa 

[7 Bom , Cr., 37 

10. Taking illegal Ratification 

— Order to refund money. — In a conviction of taking 
illegal gratification, a simple order to refund the 
money taken is not a snflicient panishment. In Thb 
maxxee of Muxir Lau. Chuxtopadhta 

[16 W. E,, Cr., 74 , 

11. Kidnapping — Utasimum sen- 

tence, — ^The maximum sentence prescribed for the 
offence of kidnapping should only be awarded in a 
case of the most aggravated nature. Queen v. 
Bhoodbea .... 8 W. E., Cr., g 

32 <j 
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8E1TTENCE— 

1 GEKERAL CA'iES— eonfiim*! 

la Sleastire of pnnlahment— 

Mtrjer — Sertniy of lenfture ilihfoUm if— 
Wbfre» pnsonMcontirted of innnl«r •gttnit thr opa 
0 on of tbo uoesnjTi m lentuictd to trtiiip«tatun 
for } fe Ilia lU^h Cbort «da«d the eentmee to tto 
yearf ngoroae impruonment, remerkiag oa the 
eaTtntj o* the Penil Cod* end on the n*en»ity«rf 
»(ljiiini.teringH to ulo ni»ke it »pply to the venone 
cndition* and deg**** of enme in tbii fonntfy 
tjctis r noSKCtAWT 7^ R.,Cf,47 

13 itoft — Ctrr»««» 

"oneae/cr eentideratiea — The isnxnteof panuh 
meat in a case of rap* ehonld not d< pend on the eoetal 

K tion of the party injured bat on the gteatar ct 
atrcfity of the cnme the eondnct of theenmioal 
and the defenctleu and caproteeted etete of the 
iniorrd female. Qinixv JaaxTUi \mbto 

[6 W Ih,Cr.£d 


14. - 


15 


li ny vtlk 


- Jftefia? ead ei 


lar/kl aeienWy Afray —Where the eridecce 

(ate filed t« ettahlish anythug like an aolanfol 
Mienihiy the ecarictiOD waeeedaeedfromnotmgatd 
hAigaemhenot an anUwfsl tiiemhiy ie one for 
afiny allboagh gneroai bnrt from arhieh death 
retalted wii canted to oae of ttie p^rtont The 
lOiaSeirney of the ponuhtant allovid by the lav 
tn fate* of aflny pointed out. QrKSSv PBOOUSI 
WuwB 13WH,Cf,72 

16 — ^ Bentonco on alternsUve 

finding— i’raal Code « 72— An altemabre find 
lag if perfectly legal The lenlenee ihonld be at 
pranded by a 72 Fenal Code Qnis r Taaon 
Mtth 7 "W K., Cr., 13 


17 - 


-Contemporaneonat' 


tencea.— ContempoiKieoni imteoeet are not lotti 
fiedbythePenalCode Gtrimc lIOBi^nClic^n 
SracAB 3^ E..Cr,13 


13 Sewteitet veder 

fender the Penal Code andalioBndera ipeeulUwIo 
tMT^ofone and the tame oBenceuaUTtal. Qr*i» 

6 IT 4t> 


t Hrenr^Aii 


19 - 


>*/or ofenct.eni ordtr/or 
^Aoeioar.— IThen a c^ict on of aa oB^ it nn. 
tanpoeanewjt »ith an order for taking tecantr for 
pood behaTMor the tentence for the fsUtMtira 
^enee utoteBM earned oot and the perwn to ba 
toond then brought ap for the parpote of h<i^ 
honnd. Qms r 8 bo'« 4 Daoif " 


SEITTSITCE— eoafi aaed 

1 OEhERAL CASES-ooafiaMif 
ASnitont Jndgehat no power to detlare that a tea- 
tenea ahall mn from a period prior to the eimTietioa 
Qcn’er BfiSit k . . 4'IT.'W«8 


[SdW a.er..l 3 


2E- 


- Coimneneemeatofeenteaea 


where appeal is brought— Zln/e of e< 
io jail — tv here dq the appeal of Goremm nt an 
order of aeqnitUI u art ati Ie and I'atesre patted, 
that fentei ee will eemmence to ran from the date of 
theomnniltat of theaenued to jail and cot from the 

date of their arrnt or of thafentenee on the appeal. 
EMrma* Mauvsdi . .0C.IhZU34d 


togtttntaotofafptal — WTitre aJIagiFrate after 
aenteanne two pneonenioaeparatoteniuof impnceo 
liieBt.ajDiitt(d them to hail, in order that they might 
hare the meant of tppealug — UtH (hat inch ad. 
muiMD to l«il did ucA make the prerwaa testenre 
one t fommenee •{ ■ fntare time and cont«ioenUy 
llle ah Thet^ttit kithemCXtudtr Hoilociarjn, 

SSI. S.A Cr.SO I2H J? , Ce, 47. dist* 
caiehed lit mtiirtn or Oxnor Kc*a* 
t7C 

f - Bentenoe Imposed is DnUtk 

Indls postponed till expiry of s seatsnm 
Imposed in ilysore— CntaiMf Pr*ee<frrvCM( 
(tViiJ.a tt-T..m,rof SSooittmU-U iaemape 
trot to a Magiftnte m Bntiib lodia to pan a ten 
tenee vhitb ibonld take rffert after the npiratMS of 
• aentrneeuMynre. Qrr» Emiieer TxsXAti 
navdsm L 1^ K., 80 Mad., 444 

£4 Order for pnnlebmest on 

contingent fsUnro to perform work— rfef 

?—Anorder*faJliglttrate pawed 

fender a S of Act Till of IhW “ that the pnnBCT 
abmid wttk for a certain penod. and m cate he faiha 
to do no fhonid foBcr rigetonf inipn*anBirat foeooe 
month,'* anonlledaato the Utter p^ the hlapdrate 
baiiog no jerwer to make inch an wder antil the 
l^ore Lad ocenrted and been prered before hn^ 
Pic c JojaicrBiLU 4 Bom., Cr„ 37 

25 Sentence tmiler pepeoled 

Act— CofKe Tntpaot Aeh, III of I'iSI ati lof 
fS7l.— Coaeicfioa wvdar nrromj .ie?— Where a 
pniontT «ai properly eoarieted on the erideoee of 
Llegallyadzui. cattle bat vai (entcsced nnder the 
*U Uv(Act in of IfS.) irhm the Act had hem 
fepealedhy Art I of IS'l, theJIigh Court dechnrfto 
interfere with the eentence ai the latter Act waa m 
force at the time of tbo conTictien and aaitenee and 
no iDjaitce bad been dene SIonrsBlvaTH c. Hciso 
hfoaiTS OnosiL 16 "W. E.,Cr., 12 

28 - Sentence of panal semtiide 

—The pnnuhnietit of penal lerritodc ifonlyapph* 
cable to Enropean* and Amencana. Qpirr Fura*** 
e Diwi BMBTi I. L, It, 10 - 4S3 

27 — " - Passing sentonc© before 

judgment— Criniaal Proetiurr Code (Act X of 
tSSiJ .» see 367— A fentenea which hai been 
paaied or a directioa that an aecn*ed be act at Lberty 
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SEISmiM' CE — continued. 

1. GEKERAD CASES— coMc/«iei. 

wEicli lins been given at a sessions trial before tbe 
jndgiacnt required by s. 367 of tbo Code of Criminal 
Procedure, 1882, bos been uritten,is illegal Queen- 
Empress *. Haegorisi) Singh 

[I. L. E., 14 All., 242 

2 S. Imposition of non appeal- 

able sentences. — 'Ihe imposition bj ifagisfratcs 
of non-appealablo sentences in cases in wbicb tbe 
facts are sucb as to render it very desirable that an 
appealable sentence should be passed, disapproved of. 
Jatba Sheeh r. Eeazat Sheeh 

p. L. E,, 20 Calc., 483 

2 CAPITAIi SENTENCE. 

29. — — Sentence on conviction of 

murder — Sentence of death or transportation.— 
On a coiniction for mnrder, the onh punishments 
that can legally be an aided arc death or transporta- 

. fion for life. Qdeen t. Bani Doss 

(.14 W. E., Cr., 2 

Queen v. Jamah . , 16 "W. E.,*Cr,,"75 

30. - - - — - — Discretion of 

Court as iopunistiment after conviction of murder , — ■ 
The Ian gives no discretion to a Court which convicts 
of an offence to award or not the punishment provided 
for that offence in the Penal Code. AVhen convicting 
of mnrder, the only disci ction which the law allows to 
the Court is to determine vv hich of the two punishments 
prescribed should be awarded, regard being had to the 
circumstances of the particular case. Dbwan Singh 
r . Qheen-Evipbess . L E, K., 22 Calc., 805 

31. — Duty of^ Magis- 

trates. — Judges must not shrink from doing their 
duty, and they are bound to pass a capital sentence in 
a case of murder when they believe the evidence. 
Queen c. Shir Nabain Paeodhee 

[7 W. E., Or., 33 

32. Justification for senteuoe 

of death — Convict undergoing transportation. — 
The fact that eveept death no punishment more sov ere 
than that which the prisoner is undergoina at the 
time of the commission of the offence can be inflicted, 
is not of itself suiheieut to justify the Court in con- 
demning the convict to death. Queen r. Nga 
SH oAr-BE .... [19 W, E,, Or., 68 

33. Conviction of person under 

transportation of murder — Fenal Code, s. 303. 
— Where a person under sentence of transportation 
for life on a ‘ onviction for mnrdtr is found guilty of 
murder on a subsequent and different charge, the only 
sentence that can bo passed on him under s. 803 
of the Penal Code is death. Quepn r Doobjodhun 
EBAMONTO ofias Pefjobob . 19 W. E., Cr., 46 

34 .. —Pregnancy of accused con- 

victed of murder — Suspension of sentence. — 
Capital sentence should be pronounced on a conviction 
for mnrder even if the accused be pregnant, although 
the execution of the sentence should bo deferred till 
after dellv ery. Queen t. Panuee Apeut 

[15 VT. E., Cr„ 66 


SEUfTETr CE — continued. 

2 CAPITAL SENTENCE— conc/tafei. 

85- ; Suspension of 

sentence. — When a prisoner was pregnant, the sen- 
tence of death passed upon her was ordered not to be 
carried out until after her delivery. Queen v. 
Ghubbhubn'ee . . "W. E., 1864, Cr., 1 

Queen r. Tepoo . . .3 W. E , Cr., 15 

Since expressly piov ided for by s 305, Criminal 
Procedure Code,'lS72, and s 382 of Act X of 1882. 

3. CUMULATIVE SENTENCES. 

36. — Sentencing twice for same 

offence — Com icHonfor two offences, one of u h ich is 
integral portion of another, — The conviction of pri- 
soners for two offences, when the one offence formed 
an integral portion of the other, held to be in effect 
punishing twice for tbe same offence, and therefore 
illegal. "GOTEENMENr r. Laiawun Sikgh 

p. Agra, Cr., 31 

37. Cases where same acts are 

the basis of two charges and convictions — 
Sentence on each charge. — Where substantially only 
one offence lias been committed, and tbe acts which 
ore the basis of a prisoner’s conviction on one charge 
are the same as tbe acts which are tbe basis of his 
conviction on another charge, cumulative sentences 
on each charge should not be passed. Queen r. 
Badhahanth Paub . . g W. E., Cr., 12 

Queen r. Chundee Kant Lahobee 

[12 VST. B., Cr., 2 

38. . Conviction on several 

charges forming substantially one offence 
— Criminal Procedure Code, WSl, s. iS. — Where a 
person, though charged under different sections of the 
Penal Code, was convicted of what was substantially 
but a single offence, — Held that it was not lawful for 
the Magistrate who tried him to pass a sentence of 
imprbonment as for separate offences, under s. 46 
of the Code of Criminal Procedure, exceeding in 
the aggregate the punishment which it was competent 
for the Court to inflict on conviction of a single 
offence. Keg. v. Ganu Lauu 

[2 Bom., 132; 2nd Ed., 126 

39. Improper sen- 

tence, — ^Where a person, though charged under two 
heads, was found guilty of what was substautially 
bnt one offence, — Meld that it was improper for the 
Sessions Judge to record a conviction under two sec- 
tions of the Penal Code, and thereupon to award 
a punishment of two years’ imprisonment in excess 
of what the law prescribed for the offence committed. 
Keg. b Zoba Kaeumg . 4 Bom., Cr., 12 

40. Acts constituting offence 

founded on one continuous transaction — 
Sentence for principal offence. — W'hcro the acts con- 
stituting the offence are founded on one single tonti- 
nnons trausactioa, sentence should only bo passeil for 
the principal offence. ANONTMous 

[6 Mad., Ajj., 47 
12 0 2 
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BEKTENCE— f fl ■ f I » Kf <7 
S. CDMCLATUE SE^■TE^CE^ — 

41. Actcoupledwith intention 

—tamr n^l eintItimUnia U$t nrart tffnrt — W bw 
tbt set of su accased {>eTMin, roaplcd vitb Ltt tokn 
tion ct knoitUdjC, eooititnte* » fr*T« ll»e 

circnTcrtUft that tbe une act al<a ansvfn (O (be 
dcSaitioa of anotheT lt« prixc offtnee docs t»V 
render bim liabU to a FnmnUtire paTnsbniRit Caao 
«bere different etatntea pruTide aeparate pnnubmrats 
for tbc tame art, dittmgnubed. Deo r Dod Da* 
eiii . 11 Bom , 13 

42. ConTletlos of sopamto 

offences — Cnmaaf Proeerfar* Code, ISdl, a 45 — 
Sefarait teafeacet to tole tffttt eareeeeireto — 
Where pruonm are ronsirted of separate offences, 
a se{ante sentence shonld he pujKi in neb case, 
witb a dirertion that the impneonment »a the seccoi 
ease shonld coisiDenre cn the expiratKin of that in the 
Cnkandsnen AHO'CEVors 4 Had., Ap.. S7 

43 

<Mce to tolee^ee/eaecei ,, , 

cffeaCM nnd r one scrtim ef tie Penal Code, the 
peeper «a» u to try the leniiM] noder stpaiaU 
ebargee) fee ewb et the Mrere) ditfiset eSenere 
uni r the eertioo erh th here been eleerty prwd 
anuit them On eoaTirton on each of tbeee 
eepe »te ebar ee e eepereto ecutooee oa each eeneie 
boa ehenld be passed snih a direct ea (nnder 
a ai7 of the CnsSBal Proeedate Code tS'ffi tbst 
each ihonU tale effect eo the expiry of the aeit prior 
eentnee Qnce SobuiCowiuh 

[20 W. R, Cf, 70 

44. X/nrtaitm tores 

«/f>aais»«eaf— J'<«ad'*rc/c*er«,_\\-hocpCT,jo 
vbo IS arcused of sereral cffnina of the same bind » 
tried for each of sneb effenres aei«nt<Is br a Ifa 
eutrate the aBjrepatcpnn shmentwbi burhMa'-is- 
trate ein inflict on him m mpm of eneh effenen Is 
not IiiDitea o twice the amount which be u by his 
ordmary ]nnsJietiQa cempstent to inflict bnt Wb 
Bagidrato can inflict oa him for each efftnee Ibe 
punishment which he is hr his ordiniry jnrudjctieo 
fxmipetett to inflict, is jde xsites or Dirune 
[I.I>.R,3 Ali,305 

46 - Conviction of several In 

stances of tame offenco—.i««rtcoto seatoaee 
for fwTfou oj •fpi»}-S,rar„t, .eatrac o- eacA 
oj^-aes-^rpnrposfs of appeil.the who>e pnnidi. 
mrat awarded to one person oa one trial for^erJ 

smttMe. ThatwhereapeiaanUtrteda’tbe 

same time for serersl ii)s..qc<, of tie same offe3re.rt 
k not B^ry tut more than , sentenceshiSw 

I* raised TO 

wh bca^-- if fid that as appeal bnngi the aeerr 
R ll "“f" ‘*‘®f»«>ercon*itnlnw^ 

pnmilimeo* awarded in a sin*!, _..v “.v 

“ ■ • ■ l=E„m,M7 

«d,r« Corfe 

^ ^se— He ajgregale el the 


SENTENCE— eeafiaserf 

3 CUMUIiATltE &EME>CES— eoafiaeeif 
teotencr* pasicd noder a 314 of the Code of Cn 
notal IVeednre in a esse of simsltaDfoss <oa 
siciuna for rerirsl cffenccs mart be considcieiJ 
a au^ amUnce for the parpo«i of conSTmatiai or 
appeal. Kto r D*«l LEtroowp* 

[I.I..IUlBom.,233 

47 Beparate sentences— .fkf 

•traf of alJteha* a»i rro*sfml conjiutan'— 
renal Code e». Sdl The pnseofrahast ashee a 

aenteueed f r abstment of ah4nrt.on of a womaa 
ender la ICO and 413 of the Penal Cede, and for 
wronsfnl confinement of ter coder a S4\— iffM 
that t» b simtenm conld not staad, and that, as toe 
eassnee of the rase was ahdnrtioD. the pnaoor 
as abettors themu, shoal I ho pnalshed for it alcoe- 
QCEEXr laSWac CUAVPSA JoOES 

[W. Raised, Cr„21 

48 jUaefiea oftl’Ji 

to ye< ftoftrif fromil$ ftrtom—TitJlaftrrr^ 
faratit* to to^if tleali — S^int Corfe. »» flSS. 

— ‘topsrste aeniences eannol be awarded la cm taw 
foe Mnetio; a child in order to take piopertv fw3 
iU person (a 5CP) and theft after prepamiun to 
rassedeatb etc is 88*), wheretb* estdestee aM»» 
that the art is one and the same Tbs aesUsN Btdet 
tbelatto’ soetiti was caaerll'd. there bram nn eo* 
denre cf asv prepsntiori basm; been Dado t« raw 
death efe» wuhia the ddbd^ ef that seeWi* 
Qcitr r KasuE biTB tnnmo 

ievr.it.or.84 

48 . J>eaal Code « Si> 

— JWae/wa riM lafeaf to foie ■arso*leyesy»fto 
— Aecood ywaiilmraf for Hrji —A pruoner tnei 
evBsitUd, and popiibed ftnder a 363 of the Pew 
Code of ahdre^f a cbtld with latent djhcocitlr 
take DoreahU property, oanatt also be ynnlihed w 
the theft of a part of the mireahle property which 
be intended disboneaily to take throngh means of to'* 

ahdnetioa . and the serend panuhment few a theft w 
by the preaent Code of Cnmioal Procedure th^h 

Qreis r Jiowas Jiorsis s, Qr*a7 MEd,S<5 

50 Ttoal Ccie, s» ‘i- 

tSi, flsd So3 — Aensfiaj taUs^ ef proftrtj 1* 

patfieserTeae—creisymiwiaal/'oere to rfe'eryaEJtc 

rrrr^rifren daiay Ais rfste — J!ef<f on the facts o[ 
this ease that a party (d) who objected to arcooi- 
paDi a cORStahle who had been directed to prodoe* 
bun before tbe Coart. andalsoseited theeoQS^'*^? 
the arm, and resisted hu earryin^ away a PW 
which A eras charged with having misappropna*^ 
wasgailtT of scparsle offences neder sa 3^ and Ifi3 
of the Penal Code, and the inflictioa of 
aenteners for eieh offence was not pr»Teiif.ol br s. 71 
ofthalCode. Qcizjr r Jorm M'Brs Carx®** 
[14W.E.,Cr,lB 
61. rieeo.'«s'«y •"'* 

iMMM— Seatoace/se eacA c^eaee —An accused snm 

threateced three witnesses was c(«Ticted and sen* 
teneed to four mm tbs' imprisaninent for the threat to 
each witness, D all to one year Jt wu hel i list. “ 
a person at one time cnnunallj in'raudates three 
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SEN TEN GE — con nued, 

3. CUJIULATIVE SENTENCES-co«/ih«« 7. 
different persons, and each of those persons brings 
a separate charge nsminst him, tlie accused may be 
convicted for an offence as against each pcis n, 
and be punished separately foi each offence. The 
facts and evidence in this case, houerer, were con- 
sidered iusnllicieiit to support the sentence, uhich 
■was rcNCrscd ns rvtrcmcly harsh and unjust. Ik 
THE iiATTFK OP Gooezab Khak 9 "W. E., Cl' , 30 

52, Cutpable homi- 

cide end heiiiff meinler of miatrfttl iisseinll^. — The 
prisoner s\as consicted and sentenced separately for 
culpable homicide not amounting to murder and 
for being a member of an unlaufnl assembly. Tho 
tiro offences, houever, being held to be one (the 
latter being only part of tho ciidencc of the formei), 
the contiction and sentence for tho second offence 
u w c quashed. Quefh r. RtrnBEEOOi.An 

[7 W. E., Cr.. 13 

53, Da e 0 H y tvtfh 

murder — Penal Code, s. 300. — If a person concerned 
in a dacoity uninti nlionally commits murder, ho is 
liable ito punishment under s. 3‘J(3 of the Penal 
Code. But ho cannot be separately comieted of 
murder under e 302 and of committing dacoity 
under s. 393. Queek c. Rhgiioo 

[W. E., 1864, Cr„ 30 

54, Dacotiy and re- 

cetvtyiy stolen yioperty, — A person conticted of and 
sentenced for dacoity cannot also be conaicted of 
and sentenced for reccitingor retaining the stolen 
piopcrty thereby nc<iuired (dissenttente Loch, J.) 
Uhtbitd Seai, r. Queen, Quefn r. Bhxrub Seab 

[•W. E., 1864, Cr., 27 
Queen i. Anooi Hossein 1 W. E., Cr., 48 

55, Resetting from 

laiofal custody and tisiny criminal force — Penal 
Code, ss. 2S4, 223, and 333. — Whcio substantially 
but one offence has been committed, and tho acts which 
are tho basis of one chaige are the same uhich form 
the basis of another charge ou uhich the prisoner 
^has also been convicted, cnmnlativc sentences on each 

charge should not bo passed. IVhere prisoners were 
coniictcd under s. 224 for escape, s. 225 for rescuing 
from lawful custodj, and under s. 353 for using 
ciiminal force in so doing, and sentenced to separate 
punishments under each section, — Seld that the 
prisoners had only done one act, and u ere guilty of 
only one offence, and should has e been found guilty 
under ss. 224 and 225 of "escape” and" rescuing” 
1 cspeotii cly, and sentenced accordingly. Queen 
Kamsankab Sakdxai, . 3 B. li. E., A. Cr., 14 

Queen v. Dina Sheikh 

[3 B. L.E., A. Cr., 16 note ; 10 W. E., Cr.,63 

So where prisoners itere accused of jioting and 
using criminal force, it was held only one offence. 
In the iiATTEK OP Nibbutton Sets 

[lew. E., Cr„ 45 

66. Making false 

charge — diving false evidence — Separate offences . — 


SENTENCE-confiuKerf. 

3. CDMULATIVE SENTENCES— eonriVmcd. 
The offence of making a false charge and the offence 
of intfntionallj giving false evidence are not cognate 
offences or parts of the same offence, but may bo 
punished separately. Queen i . Annoon Azeez 

[7 W. E., Cr., 69 

67.- _ Penal Code, ss. 71, 

193, 211— Concurrent sentences — Criminal Pro- 
cedure Code (Act X of 1S82J, s. 35 — Enhancement 
of sentence. — Where the accused, who was a 
head constable, was found guilty of making a false 
charge under s. 211, and of giving false evidence 
undo s. 193 of the Penal Code (Act XLV of 1S60), 
ond the Sessions .Tudge passed sentences of thieo 
months’ simple imprisonment for cacli offence, and, 
taking into consideration the nccased’s past conduct, 
directed that the sentences should run concurrently 
— Meld that the sentences uerc inadequate .and 
illcg.ak Accoidingly, the sentences were enhanced 
to three months nporoas impidsonment for each 
offence ; and ns the two offences wero distinct, the 
High Court diicctcd, under s. 35 of the Criminal 
Procedure Code (Act X of 18e2), cue sentence to com- 
mence aftci the expiration of (he other. Queen v, 
Aldovl Aceez, 7 W. R., Cr„ 59, folloncd. Queen- 
Emphess I . PiK Mauojied 

[D L. E„ 10 Bom., 264 

58. Co nvietton of 

seiertil offences. — Two prisoners, having been con- 
V icted of forgery and otlier, offences, were sentenced 
each to an aggregate amount of pnnishment. Eel I 
that it was an irregularity not to pass a separate 
sentence under each independent head of the charge. 
ReO. t . VlNAXAK Teimbak 

[2 Bom., 414: 2nd Ed., 391 

Reo. V. Meae Xeikah . 5 Bom., Cr., 3 

59. DisUnct offences 

— Simultaneous senietic-. — ^Thrce prisoners were 
charged vvith fiv e distinct offences of housc-hreaking 
by mght, and wcic sentenced to two years’ rigorous 
imprisonment in each ca'e. Eeld that the i&ngis- 
trntc had power only to pass sentence of four j cars’ 
impri=onmcnt upon each prisoner, hut according to 
the sentence all the punishments inflicted would be 
going on simuUanconsly. Anokxmous 

[6 Mad., Ap., 42 

60. — ■ Criminal Proce- 

dure Code, s 35 — " Distinct offences ” — Penal Cone, 
ss. 73, 411. — A person convicted under ss. 75 and 411 
of tho Penal Code is not convicted of "distinct 
offences” within the meaning of s 35 of the Crimi- 
nal Procedure Code. Queen-Empress \ . Zor Singh, 
I. E. R., 10 All,, 146, explained. Where an offence 
under B. 411 read vvith s 75 of the Penal Code 
appears to be deserving of a greater pnnishment than 
tho Ifagistrato trying it can award, the beat course 
for him to adopt is to commit the accused for trial 
to the Court of Session. Queen-Emebess i. Khabak 

[I. KE., 11 All., 393 

eL Eouse-hreaTcmg 

and theft , — If a man break into a dwelling-house at 
night and steal property therefrom, tho crime is in 



{ 8*73 ) 


DiaEST or CASES 


( B17C ) 


SENTENCE— ronf.iiit^rf 

3. CtrjflUTITE ‘<7\TEi,CTS-to*/f**i 
)t9 nature o le (lugte tnd entire offcsei, And iliould 


I SENTENCE-«"»i»i>»^ 

1 Z CUMULATIVE BE^T^^CES— 
j jnmlicttnn ef tli« Court p»«ms the Kut»e«t 

, leu r A«rilXD15 TilAS OrtUAV _ 

' [0 Eoiii^ 172 


Under i *o7 of the r«i»l C«1r Qr»l^ r ' 
Cntrrr Bomi fi W. XL, Cr^ 40 j 

Joo»Es Priiis T >oiioPm*i 1 

few r,Cr^4o ' 

It El Mr(*inra DAOnrn 6 W Cr, 02 


6S 


- Jltmlt-irtaluj 


62 Iltttt ireaitag 

If myii t^rft — » p itonfT raiy hr contlrtrJ of 
theft ID A building as I of hoair-brMVioir bt Blpht 
irith latent o eenunit theft, though if IheJodjr* 
ccniiden thr puniibsient for the Ant eStnee tol5> 
Cleat ho need not award an> a Iditmnal (eateoca for 
hciecond. Qnix » Titeorait 

[TV n., 1864, Cr, 31 


- ifeaee-trralia^ 


oni f le/T— Jeierfef ^ etarjee — Xiaiif o/ r«« 
fwa— CeiaiaaJ I reeerfare I orfe fjrt A tf 1S72), 
ti 4o3 4iJ that *W« in the eoone 

rto e and the rame tmtaetion an teener t peraos 
tpprnre tn haie eotsnitted eerent aeti direetedto 
one < R 1 wd bjeet which together autmat to a 
iBorc leneue eSmee than eteb of them Uken indiel 
dnatlj bj iteclf would eoniUtute alibeugh for I'or 

S K« of trial it Dtp be conreulcut to etrp the 
rm of efatffe end to deiunate cot only the pnn 
nptl but the (ubtidiarp, cnmei tlleoed to here been 
eoDBUtted pet lu the inteeeeti of iimpliatp tod 
, eaurffiieareitufaett to eonerutitte the eonrktun 
ud teBtrnee on the meeit offence ptured. tVbere 
therrfrre a pereon whobmkeutoabouiebp bl bt 
and conmitled theft tbrmuwti charged aud tned 
for cSeccet under fa S‘0 and 4(7 of the PestI Code 
andwH eonricted of both thoM offenua andpnouhed 
for nch with njofoni uapnicumenl for enghtem 
mmtflj.the Court coutieted him of the offeoee under 
a 4 j 7 tad aenteuced him tongotoua iDpriaontnmt 
for three year*, and aeqaitled Urn of U « oCesre 
ondcrassa Ernies e AjcpbU 

[L R„ 3 AIL, 844 


64. - 


o/ parf—JlcMte-treoUaa a%d Ue/t— iVaaf C0J4 
" 3S0. ^57-s n ^the Penal Code appliM to 




‘ *har?:ed with houiebreahiou 


under ■ 457 end theft committed os the 

uon under a 3*0 of the PeaU Code P.io 'I 
1 Bom . 87 


— ^pcaad ^raee— It M eouipeteBl to a Ita^ 
to p»j» a feparate aenteuee in muert of J!j. 


of the two eharjet of boai>f.hreaVbe hi ordi 
^”'1 2* **‘.'^* !? • dwelling if 


gate puTuahment awarded cn the two clirMl 

t’f® cffoiee. of which the 


»egrefat« puuuhineD* doei not eieecd the 


aak'tktjl Peiwl Cerfe. ». ZSO aai 
weewi f»arie/ic«»/i>r 4tpantr 
of rontJrtiou of hooae hrraking by ul jht. In trder to 
commit theft nudera 457 and theft, under e fS9 
e f the Penal tide, llifte may ritlier be toe Kclaier 
for b<ti cffeureii or separate aentcnfca for each 
affenrr, protW d that the total pnm»htnent awarded 
tfaiea not csceed that which may be siren for the 
wnrrroffeeer l.ia r TrciTt BivTiuiwa 

[I IuIL,lBottu214 

67. - CnmiMf rr>r*' 

imrt Cede. »» SS. 23J-i’faa/ CoJe. n 87S 3)0 
3S4- JftoMf irsoiiey la erdir ta lit taatwmtion af 

lkrJX-~T)ttJt—Sfparailtaatut\a%aaailtaltani~ 

Under sa 8->audS3.>of the Cnminat Piocrdure Codft 
a hla^^iftrate may lesall^ pan a leparatr laitnce of 
twajcaei* rimroua impruonment and foe BDd*r each 
of the tf. 379 nr S80 and 34* if the Penal Colefw 
Loow^hrealbg la order t« the rommifeion of torft 
andtbeft. the twooffrotes fonnioj part of Ibe earns 
teanmetm and heioz tried tojether In lueh a r*« 
where the pruener had hem three tiinee premeBiiy 
con«irted,—J7efd that thr better rourte would h^* 
hero to commit him to the Court of Beieioo «aw 
aa 454a9d foot the Code. TSut a Setnooi duiR 
tryiBg loth a ease ender • 873 and a 45* 
ouder DO rirtuartaarea be juti^ed in pamloff ■ mo* 
teuee of tea yraTS’Jmp-iaromrat under the latter ptrt 
of a 454 aod of four yrartMmprumioient under a 8*0 
The Utter portiona of et 4oiand 457 were fmaird 
to (oelsde the ra*ei of houie-trrtpaucTa and houte- 
brrakrra « bo had not ooly istruded ta remm t, hut had 
artsally rommlt eil, theft. Qaera-Eei/rer* » 
47«d4ia,/ L A,2.<fR.. gf/.and Qaeea Ewprrrr 

r Sokleron »len, I L.Z, 10 <95. refer 

red ta Qnis Ewnisi r liOR PrfOB 

ll.lan..l0 AIL. 148 

88 Criwiaali'rore' 

rfsrr Code. « «— rraaf Code. *. 71. 7S. 352 <9S. ^ 
45T— Separata reaticfie»/er different effentae »• 
lie eoM traneaelian — An mertued pets n wa» eon 
rieted nnder a 457 of the Penal Codeof house-brtak 
Ing by night ta order to commit an offrnee (mUebuf 
arid aannlt } and also under ae 42S and 353 for the 
©ffenete of miachief and aaMolt and pnniahed aepa* 
rately for earh effmee. These offences fonnid parte 
of oue tfansactaTn iTefd that the sentences were 
lepaL Qudt K»bzbs e hmenu 

[LUE„13Ii4d..S« 
Cnnieof rrcee- 


rfere Code, et 35 and 2S5~Penal Code C 

SLr of mo wad ruj «/ issoj, « 7j. ss>. 

457~Smnllanef>nt ecmetetitme far eeteral affentee 
—The aemsed was conrlcted at one trial by a Sfagts- 
tratc of the first elaM of the offences of bona^break 
Ing by night with intent to commit theft pumahable 
under a 457. and of theft in • dwellisg-honse 
paniihable under s S80 of the Penal Code (Act X LV of 
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“Cru'S^r “"f «f 

prisonniect uniler b. oi, or, in default o£ 

impri^onincnt and a u ^ fortlier rigorous iiuprison- 
pajment, three mont^ Dhtrict Masistrato referred 
meut,ui>derE.3Sa ™1he ground that the 

the ca«e to the on the tno heads 

aggregate of puu's oouersof the Tirst Class M i- | 
ot charge , ^o The Sessions Judge, to 

gistrato ‘?v„':Tnrcferrcd,vrasofthe same 

^liom an "PP'^'^} tho sentence to t«o years’ ngor- 
opinion, and redu accused com- 

ous imprisonraent. ^ ^y^h did not » consti- 

mitted two dlgcrent offence ” punislmhle 

tnte, uhen comhincd. u ditlM (Act XLV of 

nnder any section o* npplj. and as the ag- 

^eS’wVnuishinen^dM not^^^^^^^ ® ^ „om- 

punishment, containe 1 Pasing hecn omitted in 
Procedure Code of l®';:!„Xro Code of 18 S 2 . must 
s 235 of the Criminal Pcnal Code (Act 

now he sought if. ^J^of the Criminal Procedure 
XLV of I860) and m s. 3o of the^^^^^^ S 

Code (Act X of 1882 . j 10 Boili*) 493 

EAilBnA-or • inrlifly 

pass and theft. Qimn>- r. htoi Cr., 19 

Fenal Cade (Aoi 

xVv of 1860J.S. 
fief 1' of IfSJ, 

otrences at ove trial - « here p he may 

Sneaking in order to "^Vmtfd of. each of these 

and the ugg^®S«^° A w to any one of the 

punishment tL Court, that would 

Offences, or the onris^t «n ^f the^n^. j 

he an irregnlaritj , and i ot rcnsion. 

the interference of a Bmpbess 3'. 

queen-Empeebs r. 23 Bom., 706 

NAGB • • Bouie-irerpars 

72. 7 - "TTATThTprimBer entered a house 
and of committing an assault, and m 

to tlic intention, ^nsed grievous hurt, 

carrying out tha . ^ fjim to tlic snhrtantive 
In convicting that it was not ncccs- 

offence (gne'ons hmQ, tho offence of 

.ary to pass “ c. BiBSOO Baotah 

hotise-trcspass. j-g B., Cr^ 29 
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73. -— 


73 

tIL, property from ^fthe'S 

369 -The offence described in b- 3b3 .01 sue x 

Eisssa^s. 

[he latter section. Queen c 35 

Kidnappiys— 

Sellina for purpose of 

r.DOOBGADoSS • • ‘ „ 77 ,,. 

- Fioting — 0/ u 


’^°A 7 —There cannot hen com iction both 

of “being m<=A^cs°*th?l 
>> >m.» crrcftter charge inclndes the 1 


Tg.’ and of “being members of an illegal 


to punish under both sections ^ n-KhaMPA 
be cnuinlath e and illcga . ^ 7 

““r — ' ■- L:., 

unlawful nssembl> , ... deadly weapon, 

offence. Sbeekibsen r. ugeaIi g 

— — Bio ting armed 

Jadeadjgiceapo^^ 

Where pr-oners are charged botb^w^.^^ causing hurt 

brshooting, “" 4 f/ort'o°f 

ruTtopnnhb the prisoner bot^^^^^ 

K%ro?or. of^^ose « ^--33 

DuBZOOimA . • • • 

^ Bio ting leith 

if dirteapons, and f bbrn^ » Person 
premises the not takes Pjf “ „oaer ss. 148. 

f,! rSK i“. f’"”“‘6i,7r.S'= ” 

a proviso to b. 148. QxJEEK r. 0 q 

Dietincl offences— Sep e ^ (Criminal 

ss. 71, 14S. 149, ± ^ oflS72(Cri- 

Brocedure CojieJ. ssJ5 nn of 

mtnal Procedu^ ffonecs of rioting armed with a 
1882, s. t?.-ThoArntoily causing hurt with a 

deadly weapon ““Vo nmins are distinct offences, 

dangCTOUB ’^‘^^foaVitbsncb offences can be ron- 
“ teVaXnS m respect of the riotmg and 
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B£Z 7 TElTd 3 — efra/isD^ 

3 CXJifCLATIVE SEyn 3 .CES-M*<i«Brf 
tliC bort casMil tn rarh of the jimoni ujend A 
»ii J! were ebu^ed with noting armed with deadl; 
weapon] nndiT a. 143 of the I enal Code, and they 
were aleo charged osder • 3-A, coapled with a. 149 , 
with cantinc hnrt by a dangeroru weapon to X, aod 
B waa fnnhcT charged ondCT a. 324 with eatiaing a 
hJce hart to 1 ^ being also charged nndrr a .( 21 . 
conpled with i 147 , is respect of the hart caused hy 
it to r J and B were eonticted on all chargea. 
and separate antesces, to take effect Is loecesstoa, 
were awarded in respect of each effesce charged. 
The offences under a. S 31 were committed dnnof tbs 
not. Utld that the seTcralacti with rrnrd to which 
the prisoners were charged did oot fail within the 
proTisioQs of 1 . 71 el the Penal Code, inatmueh aa it 
was cot foand that the eaaiiag of the hnrt was the 
force or rlolenee which alone conititated the rwUng, 
and that cense'piently under a 23 o of the Cnmioa) 
Procedure Code the seTctal seetences paiaed were 
itnetty legal Loxi NaTK ‘^iccax c Qrrrw 
Eirrarn L L. IL, 11 Calc, 348 


80 


- Stparatt esaex 


SENTI 3 TCB— «os 4 i »*td 
9 CUirULATIPE SE^TEI»CES— con/raaei/. 
as Boeoded hy s. 4 of Act Till of 1 E 32 , winch Em t 
had not hem exceeded in the present case Iv nt> 
vaTTta OP Coanua Kisr BnamesiBssx 
Cat 5 Pia Kajct BnaTTlCEaBJii r Qnrs EM- 
Mfs . . I.I 1 .K, 12Calc;,485 

81 Ff%alCod*(Jtt 

JCLFo/JSeOJ.ti H7,353 atid \ii,C»aul<tfntea 
fCBces aadir—Ltffallls ef ttaiiart — CrieiiaoIiVo- 
<tian Cedi (AetXeJlh&2), s< 35 , 23 o —EAi that 
adonbUseutnirciiBder H. 147 aod 333 ,Fetta] Code, is 
lUigal where the force which was cud and which 
fomed ooe of the ernipeoeet elements of the offcace 
of iKdiog, wss the cnmmal force used to the pafcUe 
aercanta Held alwi that a acatence under a. 353 , 
Penal Code, for actnallr rotnunttlBg an effenee under 
thitacctioo, and a farther icolcnce under a. 353 read 
with a 149 fer ecmmittmg the aame effesce cocstrac* 
tirely, is illegal. The U igb Cmrt act aside the cuma* 
IstaseamtcDcea trader ss 3 S 3 asd {{< rrspectirely, hat 
upheld the sentence under a 147 ItAKUmh e* 
Qunw Escrusi 3 C W. XT, 174 


#i«a«/oe wore tlaa oa» ifftati wkit arts eoatlased 
fifvt sae effiact—J iHil CtdifAetXLl eJtSW), 
n 143 nr 334 3i3-.Aii mi «/ 1932. * 4— 
Cnsiija; Proeedsrs Cede fJit I ej l‘<83J,i 233 — 
Four periCQS were charged with beiugoemhersotaii 
unlawful asaembty coutistlsg of tbemsetsea and 
Uhcrii ths eoutraett ob}eet of which assemhty waa 
muting the exscntiea o( a legal ptueess, uaselc. the 
arrest of a judgmavdebtor by a CisQ Court peon, 
who went with a warrant for hw arrest acrampaoied 
by ether pmoos, A and B, for the parptoe of tdenb* 
fytag him, and with using force or nolnure in prow- 


cffeficeinnaeTiS. 147 andSSSet lb* Penal CWc.and , 
aenttneed them to au months’ npwcui impruonmcot 
u^er the former sectioo and two m athi’ ruorous 
hnpiiscnmentoudfitheUtter HefurtherccOTicted 
one of the aeensed of aa offence under v 334 id 
respect of the assault on .4 and aestenced him t« 
one mcnUfa rgaroas unpnommett 10 mpect of that 
effmee, and directed that the sentences were to take 
effect oneoii theetpiry of theothsT ifeM itat the 
tff»ee of n^ng was completed by the asssall on A 
and that the assault on tie pem was a farther 
mence under the first sahweetwn of a 235 of tlie 
Code of Criminal Procedure Utld farther that, 
eeta if .4 had ^ been assaulted, the eooTwtma usd 
leotAcea pasoed for notbg and the asmult eo tie 
proa were legal. Inasmuch as the meU of the aceaied. 
t^ra aepimtly, emift taled eSenees under a. 143 
and *53 rf the Peal Code, and. 

^ rtlSjf “* Pmednre. the accused i^bt 

»* one trial for the 

“ 7 ' “d aader aa 143 «id 8 ^^ 
rounrted and scntei^ ^ 
^“^^P^ded the pumaharat did 
rteeedlhelamthDiiitedkya 71 of the Penal Coda 


82 . 


rsaof Cod» 

efascadoicai .icf frjjj ef 1637), *. 4~Ofne3 
uedt up t/ teiml ^saesn— J 7 <«fisy— firicreus 
Aasf— CniBiaol Freetdtrt Cod*. 13^, t 735— 
Psaef Code, ss 149 141, 349, $73 -A nenher et 
an uubwfulaasmbW, suDe nemlm of which hare 
auacd gneioua hart, cannot lawfully ho ponuhrd 
tcT the cffnics of noting us will as for the eSaet (A 
causing gnereus hurt. Ettmat r Riti Fiifs* 

[I.L.B.,e Ali,m 

B3 ■' frjDdrnfecAoryrs 

— Cnwiaol Fnrrdan Cods fAet X^lS 7 P.;.s. A>d. 
■Ifws fJJ— Fernet Code fAct SLT »f 
ss i47, 14S, aad 324 — Under s. 454 of the Oiminal 
Procedore Code, the collMtlTa punishment awarded 
under si. 147 , 143 . and 324 ef the Penal Code mast 
not eiceed that which may be awarded few the grass' 
oflente. Qeare — Mhether teparate mosictun] 
under la. 1 47 and 324 of the Penal Code are lesat 
Iw TV* auTTxa 0* tb* rninoB era jvsacs Ktn. 
Ewnrsic JuvsnSazi 1. 1* E, 6 Calc, 718 
8 C. 1* VB Jmea Kin .8C.Ii.B,3S0 


•« lert~Cnaiiao( Xroeedors Cede.lSS2.e 235 
— JVmI Code, ss Jiff, j#-, J 4 », S2S —Three persons 
who wttt ronsicted ( 1 ) of the rict under a. 147 of 
the Penal Code, (ii) of causing gnerous hurt In the 
toaeae of ouch not, were rcspectirely sealeneed to 
iu mmilhsf ngoroui impmonment under a 147 , 
and three mouths’ rigorous impmoiiment under 
a. 147 , aad three months’ ngoreas fanpneaimeiit 
uads a. 32 S. Slid by Petuuw, CJ^ aad 
StuUQBT and Ttxbeu, dd, that inasnmch as the 
ersden ee upon the record shewed that the three 
prmnere had committed ladiridual acts of rmloice 
l^h their own haods, which eoustituted distmct 
^nees of eantiag gnerosu hurt or hart separate 
insa and independent of the offence of not, which 
wie already Aimplrted, ud the fact of the ra* 
uot an eauBtial portion of ths eridaiee necessaij to 
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SEUTEIir CE — continued. 

8. CDMULATIVE SEKTEKCES— 
cstaWiBli tlitir kfnil responsibility nndcr e. 325 of the 
Penal Code, the separate Ecntmccs passed under 
ss. 147 and 325 were not illcpul. Queen. 2 inpress 
Jtam JPariah, I. L. Jt., 6 All., 121, distinguished. 
Ter EnoDUVJtST, J., that the ciidenec ehoered that 
only one of the three prisoners had caused grierous 
hurt Trith his own hands, and tliat the others could 
only bo pioperly coinicted of that offence under the 
provisions of s 149 of the Penal Code, but tint the 
separate sentences passed under ss. 147 and 325 were 
not illegal. Qtteen.JOmpress v. Tunacr Stnph, 

I. L. R„ 7 All., 2% followed. Alsoper BnonnuEST, 

J. — Illus (y) of B. 235 of the Criminal Procedure 
Code does not apply merely to the case of persons 
who, in addition to the offiucc of rioting, hare 
with their own hands committed the further olfeners 
of 1 oluntaril} causing grici mis hurt, and of assault- 
ing a public sonant when engaged in suppressing 
a riot; and the conrietions referred to in the 
illustration relate especially to concictions obtained 
under the provisions of s 149 of the Penal Code. 
Queek-Empbess r. Ram Sabcp 

[I. L. E,., 1 All, 767 

86. Ctiminal Troee~ 

dure Code, 1S82, s. 35 and s. 235 — Connettons of 
noting and causing grievous hurt — Oftnees dis- 
tinct — Penal Code (Act Fill of 1682j,s. 4 — Ttnal 
Code, ss. 147, 32S. — 'Ihc offences of rioting, of \o- 
luntarily causing hurt, and of lolnntarily causing 
grierous hurt, each of the two 1 ittei offences being 
committed against a different person, are all distinct 
offences within the meaning of s. 85 of the Criminal 
Procedure Code Under the first paragraph of s 235 
of the Criminal Procedure Code, a person aicuscd of 
rioting and of v olnntarilj causing grievous hurt may 
he charged with and tried for each offence at one trial, 
and under s. 35 a separate sentence may be passed in 
respect of each. Qveen-Tinptess v. Rom Pariah, 
1. L, R., 6 All., 121, dissented from. Queek- 
Empeess i. DnifGAB SiKGH . I. L. B., 7 AH., 29 

86. - Renal Code, s, 71 

— Criminal Procedure Code, ss. 39, 235 — Rioting, 
grievous hurt, and hurt — Punishment Jor more 
than one of several iffentei — Oa the Sth August 
1884 a Magistrate of the second class began an iii- 
qnirj in a case in which several persons were accused 
of rioting and of voluntarily causing giievons hurt. 
On the 6th September the powers of a Magistrate 
of the first class were conferred on the Magistrate 
by an order of 'Government, which was communicated 
to him on the Sth September. On the 9th September 
the case for the prosecution having closed, tho 
Magistrate framed charges against each of theaccusid 
under SB. 328 and 825 of the Penal Code, recorded the 
statements of the accused and the evidence for the 
defence, and on the 10th September convicted the 
accused of all the charges, passing upon each of them, 
in respect of each charge, sentences which he could 
pass as a Magistrate of the first class, but could not 
have passed as a Magistrate of the secopd class. On 
appeal, the Sessions Judge, on tho ground that the 
prisoners had committed the offence described in 
B. 148 of the Penal Code, held that the sentences 


I SElTTElSrCE —continued. 

S. CUMULATIVE SEKTEKCES— comfinKed'. 
passed by the Slngistrate were illegal, as being incon- 
vistent with the provisions of b. 71, paragraphs 2 and 
4; and ho accordinglv reduced the sentences of im- 
prisonment which the Magistrate had passed to the 
maximum of imprisoumeDt which the Magistrate conld 
hav e inflicted under s. 1 JS. Held hj the Pull Bench 
(Petheeam, C.J , and .‘•eodhubst, J., dissenting) 
that tho sentences passed by the Magistrate wcie 
legal. Per OtDriEEB and Dpthoit, JJ , that the 
provisions of s. 71 of the Penal Code had no 
application to the case, inasmuch as the offences of 
causing grievous hurt and Imrt formed no part of 
I the offence of rioting. Per Brodbuest, J., that 
I the sentences passed bv the Magistrate were, as a 
j whole, illegal, that if he had conv ieted the accused 
under s. 148 of the Penal Code, his ordci would, 
under the chcumstai ces, have been legal, and that .v 
member of an unlawful assembly, some members of 
which have caused grievous huii, can oe legally 
punished for the i ffcnce of rioting as well as foi the 
offence of causing grievous hurt. Rmpress v. 
Pungar Singh, J, L. R„ 7 All., 20, referred to. 
Qpeex-Empbfss c. Peeshaii 

[1. L. K., 7 All., 414 

87, Penal Code, s. 71 

and ss. 147, j49, and 325 — Rioting — Grteiuus 
hurt committed m the course of not and in prosecu- 
tion of the common oijecl — Ptsitnet offences — 
Separate sentences— Act T 111 of 18S2, s^ 4 — Cri- 
minal Proteaure Code, s. 235.— S. 149 of the Penal 
Code ei cates no offence, but was intended to male it 
clear that an accused person w hose case falls w ithin its 
terms cannot put forward the defence that he did not 
with his own hand commit the offence committed in 
prosecution of the common objeit of the unlawful 
assembly, or such as the members of the assembly 
Inew te be likely to be committed in prosecution of 
Hint object. In prosecution of the common object of 
an unlawful assembly, M, with bis own hand, caused 
griev oils hurt. Jl and otlici members of the assembly, 
ns fowhoniitdidnotappcarwhetherornotanj of them 
personally used) force or violence, were convicted of 
rioting under s. 147 and griei mis hurt under s. 825 of 
the Penal Code, and were each sentenced to separate 
terms of imprisoument for each offence. Tho highest 
aggregate punishment, which was Jl’s, was six years’ 
ngoiouB imprisonment, being one jear for lioting and 
five years for causing grievous hurt. Reid that, 
assuming s. 71 of the Penal Code to be applicable, 
the sentences w ere not illcg-il, as the combined periods 
of imprisonment did not, in the case of any pnsoner, 
exceed the maximum punishment of seven years’ 
rigorous impriEonment which conld hav e been aw arded, 
for tlie offence punishable under s. 326. Reid also 
that the riot could not in any of the cases be consi- 
dered a part of the offence under s. 325, that s. 71 did 
not applj j and that the sentences w ere legal. Queen- 
Impress v. Ram Partah, 1. R. R., 6 All., 121, dis- 
sented from, Qneen-Rmpress v. Pangar Singh, 

I. P. R., 7 All., 29 ; Queen-Rmpress V. Ram Sarup, 

J. P. R., 7 Ail , 767 ; Queen v. Ruhiee-oaltah, 7 TF, 
R., Cr., 13 , Pole Rath Sarlar v. Queen-Rmprese^ 

1. P, R., 11 Calc., 349 ; Queen-Rmprtss i.Pershad 
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SEWTEITCE-foiifiiiiifi j 

3 CtmULATl\F 'EMITNCES-teiiJ.Mfrf 
J L H 7 Ml 414 Citindra Kant niaHatUrjtt 
r Ow«* Efnvrttt 1 L R i3Cate,4^B ntRtg 
■rUU3<ih%Tomaa^]LS I Horn ,9U,nUr \ 
re<l t0 QriT^ Emsess r Bishkihib 

[L L. B, 0 AIL, 646 

88 Sifaaatt tta 

T ottitg and gr ercnt inrt — Renal Cade 
,e 71 f ra IJ U4 U7 143 334— Jet mi qf 
JS82 I 4 CnmiiMl Rraetdare Cade (Jti X af 
1S32) e 33— /?r c»/ia« (ToirriHAV J diMfut- 
mc) — '‘ep»r»to itnlrufct npon pcnrr* for tlie 

offence* of notiigand tneTonthnrt at* nctlcg«1«b»w 
It II found tbat tneh pcrconi indiildu&Uj did net 
commit ko; act vLich amounted to Tolnatanlj 
eauiing hurt but were gu Itj of that eiffence under 
< 119 of the Pena) Code. 7iafire<«T Rant PaHai 
J L 3 6 All 131 apprered Lalte Anf* Sethar 
f Q«t«* iTiBffeej 1 L R^ll Cole. 349 overmlcd. 
Kilmowjt PorBiS T Qriis EvrsKst 

n 1, n., le Calc. 442 

89 — Separate ten 

teocri tbould u t he paiKd for notisg and tuaoluog 
a pub) 0 itmi t in exicntraa of bu dot; whin 
prartirall; tb* offence of aiiault s; tbepebl CMrvaot 
wu the nmiron <birct of the unUwfal iitcnbi; tbe 
mes ber* of which eooisiitted inch notiog Aif 
•eaee Paddarx V*"* E"Pceii I L I KCaU, 
43S followed. HkQioT blowDii e Jaoiviwiia Dk 
t4 C -W ITh 246 


ftarf «/■<««•— Coaeiefioa /ef riaiitj atd eaea *« 

2«rf «ad gnetcae hnel— Separate eannietiea /or 
envrt iiaa «te efeteavien aete eemlxned/arm naa 
afenee—JUlvient af grxeraae Imrt darxng net— 
A«ajc«*f.dcfixr«/;se0^ ci II? 32.f SJS — 
Sir accnied pctaoca were cbaiged with and cooeirtcd 
of notmg the romsiDn object cf which wa* caoiine 
hurt to two particular men Tour of tl e accueed 
were aln charged w tb and conneted of reipcctiTclj 
caning hurt during the not to the two meu and a 
woman and were icntcuced to Hparate tmne of 
impnwiumeut under u 1*7 and U23 of the Penal 
Code ifeM that tbe amtcncci were Ic^ Donow 
the conne of a not. in which X wae attached and beaten 
by aercral of the notcra. one cf them A iBffieted 
enctooi hurt on X bj brrahrag hii nb with a blow 
itiuckwithaUtLi S and three other! of tbe notera 
were chirged With offence* under la 1*7 and 825<rf lb* 
Penal Code and K waaeonricted under thoae aert ona. 
The other three were councted under a 147 asd aim 
under ^ «ud with a 109 Separata aentencea 
were paoed on K and aim on the etberthree forewb 
^fXietgeneet. \2/e/<f that the aentencea on X wen 

1^1 but that a, there waa nothmg to ihow tl»l the 
three had abetted the particoUr blow wWh 
reuaed the mereua hurt although they had each of 
«flirletim of them under 
™. not be anpported h 

Tun Ktnia or thu rtTmow or Sfonuu Mis * 

B.. 16 Calc., 725 


SES TEN CE — e 0 a f I aaetf 

3 CUMCLATlhr BF\TEACF=woB<ia«ei. 

OL — Jliofinj; an<f 

ttr/t—Commea el)e<t ej nalan-fal oeeenilg Utnf 
Uefl—Separaleerntenen Ltgahtp p/— Penal C^l 

(ieiXLV 71 147. 140. 

prnooB arc charged with noting and theft and the 
comaoB ^]<rt of the unlawful oaacmHy by which 
the noting waa cauaed u theft and they arc eounelcd 
both for not ng and theft without any filling by the 
Conrt that any one of the aocuied pcriont bdieidnaDy 
onmmitted t^ft — Held that, under a. 71 of tbo 
Indian Penal Cod* it >a Improper to p*** aepv*^ 
aentencea njou aretiacd perww* both for noting aiM 
theft when the former rffence la but an dement of 
the Utter and that they are under that acoboa luhl* 
to punlihment only In reapect of one or other of thoae 
offcDcea Aifwoay Pwfi/ac T lineen-Emprete I L- 
3, IS Cafe, 443, followed hlirnoo Swoff » 
GoFia Lal 3 C W W , 761 

02. Sxetms armed r,tl 

deadlf ereapoai— Sepef«/» oad dtehnet effenete— 
Canttng lari owf grutpat 4nrl—Sti<ettne* and 
ohefewefioa lo peJioe— i’eaof Cade ei 71 143. 
l9i, 33’ 933 - Fight petacna. who wre fbarged 
witb a number of ethera were tried on eanoua rhargea 
couawtiog cf noting armed with deadly wcafona 
(a 148. PruAl Cede) aaaauUing cr ebatraclug a 
public aerrast when nppreai ug a riot li. IS’) and 
Tcluntanycaniing hurt and gneTOui hurt to deter 
a public arrrant from hia duty (aa. 832 and 833)> 
Tbe eomnea object act out in the eharga wai "to 
reaiet the exreution of a deeree obtained by A againet 
3 lo the Ccart of the Seeraid SuhordinAte Judge of 
I Aliporr, dated *0th Apnl lEQl and alio br meani 

of mminal fore* cr ihow of erimintl forte to overawe 

tbe nembera (f the police force in the execution of 
tb'ir Uwfnl jowen aa prticKlLoer*,'’ and it wm 
held that miatanoe to the police waa one of the com* 
poneut parti of the cffEUCe cf noting charged. At 
tbe trial in the lourt of Scanon all eight aecujed 
were conticted of the cffeuce charged under a 14S. 


and each waa arctenrtd to the n 

allowed n der that aection nz., three yeut' ngoroua 
impnaoumcnt Seren out of tbe eight were connited 
of offenota under under a ISS, and aenteneed each to 
an add lional termef two year^ ngorouaimpnioninent 
for tbnee offencta. Two out of tbe leven accoaed 
were further eoQi Icted of offenoet under a8J2oftbe 
Penal Code, the hurt therein charged being cauacd to 
police officer! engaged in euppreasing the not, and 
each aenteneed to a further additiaial term cf two 
year^ rtgoroui Imprucnment for that oSenea Tbe 
cighUi aecnaed who waa not conricted of an offence 
under a 18* waa ronrirted of an iffencc under a 8SS. 
tbe gncTcua hurt being almiUrly canaed to a police 
officer, and for that tSenee wa* aenteneed lo five 
year*' ngorona Impnaoumcnt in adJliooto the aco« 
tesef of three yeara pmaied on him under a 348 Ib 
waeoontendedon appeal— (1) that tbe aentencea paaeod 
under a 1S2 in ad^boa to tboaa under a 14S were 
81eral ( (2) that aeparate aentencea under a 163 and 
aa 832 and StS were illegal (3) that tbe eumuUtlve 
lentence* under a 1*3 and aa 8V2 and 333 were 
i&afal in to far at they ateeeded the i 
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SENTEH" CE ~continttei}. 

5. CDSroL.ATITE SEXTENCES— eon«ni(erf. 
PcntcncpprovWcd for citlicrof the offences. ITeM, ns 
regards (1), that ns resistance to the police was one of 
thecompnnent p-arts of the oiTcneeof rioting of which 
the accu.scd were convieted nnd sentenced to the 
maximnm punishment proaided b\ s. 14S, nnd hnviug 
regard to the proa'isiotis of s. 71, the additional sen- 
tence.s tinder s 152 were illeg.tl. JTeld, ns rcgnrils 
(2), thnt separate sentences nndcr s. 1 52 nnd ss. S32 nnd 
S’?."! wero illegal, as the hurt inflicted on the police 
ofiicers was the violence towards them which consti- 
tuted the essence of the offence under s. 162. JTeld, ns 
regards (S), that the separate sentences passed nnder 
s. 1 IS nnd ss. 8.12 and 333 were not illrg.al. there being 
nothing in s. 71 of the Penal Code which limits tho 
amount of punishment that may ho imposed for tlieso 
offences. rnnASAX r. QnEEy-KMi’nBSS 

[L Jj. H., 19 Calc., 105 

93. Tcnal Code, ee, 71, 

14S, 149, H3S — Separate sentences for rioting and 
grieeovs hurt. — Wiiflu n prisoner is convicted of riot- 
ing nnd of Imrt, and the conviction for hurt depends 
upon the application of s. 143 of the Penal Code, it is 
illegal to pass two sentences, one for riot and one for 
hurt. But in such a case tho tno sentences uonld be 
legal, pros ided the total punishment docs not exceed 
tho maximum which tho Court might pass for any one 
of theoffcnccs. IVhcti, however, tho accused is guilty 
of rioting and is also found to have himself caused tho 

■’hurt, he may bo punished both for rioting and for 
hnrt. In snch a case the total pnnishmciit can legally 
exceed tho maximum which the Court might pass for 
any one of the offences. Queen-Empress v. J?ow» 
Sarjfp, I. Tj. S„ 7 All., 757, approved. Qokf.s- 
EiTPHESS r. Baka PtTXJAl . I. Ii. E,, 17 Bom., 280 

94. Personating puh- 

licserrant — Extortion — Conviction for each offence 
proved necessary — Separate sentences — Sentence 
necessarg ttpon each ennrietton — Penal Code 
CAct XLV of JS60J, ss. 71, 170, 3S3— Criminal 
Procedure Code, ss. 35, 235 — Where more than one 
offence is proved in respect of which the ncensed has 
hocu chargctl and tried, a conviction for each such 
offence must follow, whether s. 71 of the Penal Code 
applies to the case or not ; and, subject to tlio provi- 
sions of B. 71, a •separate sentence must be passed in 
respect of each snob conviction. Dnder s. o5 of tbc 
Criminal Procednre Code, sentences of imprisonment 
.cannot bo passed so ns to run concurrently. In n 
trial for offences nndcr ss. 170 nnd 388 of the Pcnnl 
Code, committed in the aamo transaction, it appc.arcd 
that but for personating a public servant the accused 
would not have been in a position to commit the act 
of extortion complained of. Peld that the first 
and second paragraphs of s. 71 of tbo Penal Code did 
not apply. to tho case; that the third paragraph also 
did not apply because the words "constitute an 
offence ” refer to the definitions of offences contained in 
the Code, irrespcctivo of the evidence whereby the 
acts complained of arc proved, and personating a public 
servant as defined in a. 1^70 was not a constitnent 
element of extortion as defined in s. 8S3 ; that in the 
present ease tho former offence was completed before 
tho latter had begun j and thnt separate sentences for 


SENTEE CE — continued. 

3. CUJIULATITE SENTEXCES— conefti*(f. 
each offence were therefore not illegal. Queeit- 
Eurnnas r. Wazir .Jan . I. L. E., 10 AU., 58 

65. — Jleceit ing stolen 

property and assisting in concealment of if — Penal 
Code, ss. 411,414 — Criminal Procedure Code, 1851," 
s. 46. — Tho offences specifled in ss. 411 and 414 of 
the Pcnnl Code cannot be considered as two distinct 
offences, so as to allow of tho procedure of s. 46 of tho 
Criminal Procedure Code being adopted. Akontaioes 

[4 Mad., Ap., 14 

96. — - — — - T/ieft from two 

persons in sane room. — Where the accused stole 
property at night bclongirg to twp different persons 
from tlie .same room of a house, it was hold that he , 
could not he sentenced separately as for two offences 
of theft. Queen f. IfONEEAn 11 W. E,, Cr., 38 

97. Theft — Eeceicing 

stolen property. — A person convicted of robbery or 
theft cannot be also convieted of dishonestly receiving 
in respect of the same property. Queen r. Mud- 
bun Aeet . . . . 1 "W. E., Cr., 27 

Queen c. SnEExruNT Adup . 2 WT, E., Cr., 63 

Queen r. SEEBcnuEN Haeke 11 W. E, Cr., 12 

Queen r. Sheeb Chundee Haeee 

[11 W. E,, Cr., 12 note 

98. — Theft and mis- 

chief— Doulle sentence.— A double sentence for 
theft and mischief is illegal and improper. Bichuk 
Aheeb r. AunuoK Bhooneea . 6 'W. E, Cr., 5 

89. — 31 i s c h i ef and 

theft — IToiise-lreahing and theft. — Separate convic- 
tions nnd sentences under ss. 429 and 379 and under 
ss. 457 nnd 360 of the Penal Code were set aside ; 
and the convictions under s. 429 in the former case, 
and under s. 457 in the latter, allowed to stand. 
Queen r. Saheae . . .8 "W. E, Cr., 81 

100. Criminal tres- 

pass — At irchief— Criminal Procedure Code, 1S72, 
s. 454. — Where a person committed a trespass n ith the 
intention of enmmitting mischief, thereby commit- 
ting criminal trespass, and at the same time commit- 
ted mischief, — Seld that snch person conldnot, under 
cl. iii of 6. 464 of Act X of 1872, receive a punish- 
ment more severe than might have been awarded for 
cither of such offences. The pro\isions of that law 
do not in sucli a case prohibit tbc Court from passing 
seutonce in respect of each offence established. 
Empress r. Budh Singh . I. L. K., 2 AIL, 101 

101. — — — Separate offences 

— Penal Code,ss. 143, 253. — A cumulative sentence 
nnder s. 148 of the Penal Code (being a member of 
an unlawful assembly), nnd under s. 253 (nsing 
criminal force against a public servant), was upheld 
by the High Couit in this case. In the matteb op 
Gobi.nd Chundeb Bor . 16 "W. E., Cr., 70 

4. PINE. 

102. Specific fine on cacli 

prisoner — Trial of several prisoners. — ^A sentence 
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SENTENCE- 

4 flhF—c<,iie!*.lft 

et fine mutt iinpofe m »f >rifie fine on »»ch pnioner 
A'»oei>ior3 6 M»d., Ap« 6 

103 Wrongful confinement— 

Peej' C Jf • 3-H -t lie »lone w ra 4 legil »en 
traee f r 4 }<ri«mer couvirtrd oaaer a. Sit (rf It-e 
PeoAlCocie Pi-> r mnttiJi rvr KsHit'em 

tlEom^dO I 

104. — — Separate offence*— .^Weme- | 

htt Miitenet slioirtd e*>f iseae -ttliert aemttc- 
tioa )i\i beca li*d uixlrr tvs i<elio<ti of Ibr Tcnal i 
C di. iQ ouecf ulileb on); 40 alUmatne keatenreof | 
impiaantncnt or fine it)kIlowel, 4 eentmee of fine | 
nnnot be peiietl. Qntv t rnooars Moncs I 
[11 W It, Cf . 30 1 

105 OOenee under Act XIX of 

1839,8 13-'>».inea«/ erarr •/ terieererr/l 
<> froi*’^ itrlt/U^le e/rnifirj — Tke Lejt Utsre ' 
nben U cn.u-Ud in 1 11 of Act XIX «f I^IS «b»t 
imonewho e> mmitW eerUin 4etia)ioi]1i]be*'«iib]eet 
M 4 fine of bon tine* tbe fee " or * eobjeel f« 4 fine 
often rni-ec*' ntendedtlit tliepeneltiee *0 ()etifir<) 
iboolj leiofiietetm (nil Tbe owoeref 4 h*rbo«r 
craft baring been fined PS for 0 oit«io*i lo i^nee* 
errlibeate of regi^tr; vben «' oundrO b; tbe eoctoaia 
ajtboritiM tbe Uigh Coon annsUnl the aenteneea* 
being lUrgtl nod irfiieleil tbe (oil iwaalt; of ten 
npeet btlMlil e llstimHilu 

Cl- L. lU 7 Bom , 880 
I 06 ' Th«ft lu dwelling house — 

iVael Cede, « &80— fnpriee*ine*( —On eoneletam 
for theft in 4 dwelliag onJer a. 2S0 of tbe I’enal 
Code, fine Monot lx lobiUtuted ia lien of im^too- 
meot tbescb it rea; be 4dded l/> Imprur’nmrnt. 
Dcuooe ZAnABfiiail IflW.R^Cr^n 


SENTENCXl-eeaf.KeA 

5 lMrEIS0S-lI!2iT. 

*' iHraiiOAvtnr OmtiiuT. 

110 Falas atatement ou oath 

topubUeBonrant— Fraef Cede.* ;Sf— 
eeareaee -A iciitmre ooder a. 181 of tbe I’-sal 
Cnda whieb avardi no term of licprlionseet l> iltegal* 
AFOXTxert . . 4 Mad, Ap., 18 


la- 


- Accumulation of icnteueta 


107.- 

1854(1 . .... 

S 34 of Act XV 111 cf 1834 preacnbe* tbem-aie.., 
wbieb fiofileriid soder that Act are lobe rersrrred. 
It 11 only on tbe retorn cf the warrant of dlftrm 
nnaatufied, or on the Majietrate beieg othemue 
eatiefied that no anScient dialreai eilrta, that io. 
rrisoamenl can be uajioted AnoTTVort 

[6 Mad., Ap.,37 

lOa Traagportatton with flno- 

^e. of poe/.oa 0 / /t„ -tTbea 4 fine t. impraed 
iai^tioa totraniK)rtatinn.»nd tbe whole or part 
J “f ‘‘ *1 Seiikjoa 

Jndgca to Inform the anthontiea 4t Port BUir of lb* 
tart. AsosTHOTB 6 Mad- An. «a 


j ® ^ImpoBitlon of additional Ann 

under <^urt Fees Act (VH of 18701, b. 31. 
■ r^. r^.*^** Slagiitrats. baring conrutM 
wBica ns WM to be paid to tbe complainant for In. 

SUgWrate. on STt^ 

Peei Art a nnder Court 

inm to tbt t® W • 

TJ‘. *“ 

T-lasoaTiLTCiisn, - *■ 


of imprflionment-rnwiaof J'r^rtJtrr r«fe. 
ISfif, « 43 — ^rn‘nl<^ri 

of impeixriisrDt inlglit ^ aeenmnla'rd bejonl lb« 
period of foartern yrari 00 ‘witbitan ling a 43 of 
tho Ciiaiinat I'lorrdsre Cole, wbieb Iirrdt bad 
refcTener only lo arntener* pvaae-l iinnUaiii»Tiilr,« 
|<Baard apon rhargre tried iimnl'aeMicily tjcltt 

» PrBiB , 7W. BnCrnI 

112. Concurrent Bcntcnce*— 

Cr.niaol Frce^/ere Code, 1 «W. ! 35 — Cader ». S 5 
of tbe Ormlaal i’reeedare Cede irolrccet cf bspn> 
amment ewoMt be paa*M to at to no rrnenrrratly. 
Qcits raraiii r U'ankdA* 

[LUJUIO A1U58 

113 Cn-.a.f Fro- 

e*f«r»r»rf»('.fie(3 55- We»re-rfi« 

eeeee*/ erafeaeer «/ ••pneeaiteof— Fet-*( Code 
fAtl Jtl' of t fiW>— •'eBteweeiof JTftiion 
me«t paneO far duliart aCisrea tomo rcnramutly 
aroaotwamaudby lav Qo'n.Fvyprirr fPouf 
J*<t. J. L C. JO Jll^ Sh. rtfrrrcii tn, HaniBt 
I>*8e Qociw Fhoum .l.L.3l,25Cale;,M7 
114. - - CrtMiaTf /'r^■ 

eedof. Co-f. f fef T«/;8«.l,e* 15 «a-fy97- Col> 
evrreaf rre/earer »«< at flari ».f ly (to Code.— Tbfr* 
ie DO pToiltKO m tbe Cole of Cnmlnal Prr^ ire by 
wbieb a Cotirt U rmpowerrd on eianetinj an 
aeeoKd prrowi of toe or mere ofTnc’t at the aam« 
ttme, to tfrret that the lentmeea iopoied in reeport 
of onrb riffmroa iball reo rincnrrmtly Qrs»r 
Kanisi r lanKi E E. B., SO AB, I 

.118. ■ --■■■' Crltnln*! Procedure Code, 
1873. 8. 308— Pea-jf C<wf«, e 65.— b $X>o! the 
Cnmlnai I'roeednre Code did not eitend tbe period 
of iropntonment wbieb night be awarded by a 
JJajwtrata under 1 C5 of the penal Code i it «.tJy 
regnUUd tbe proceeiCap of Ifacutiateo whose 
powera were Utttitfd htfritsi r DiBBA 

AU.. 401 

118. — Commencementoftenteuce 

of imprisonment— po«ry9a«Mea( 0/ mfesee — 

Crtmamal Pnttitrt Corf* fj,f Xi P e/ 135JJ, 
oe /6, 47,45, anf iSl —a oenteiiee of iofrieoaBjeot 
owybt toeomraenre from the time that the aentene* 
w paaed. unless Iboc la aome lawful reuan for 
ordering it to eoBoiAire at aome fntnrf period. 
Except as la tbe eaart prorided for by aa. 46, 47, and 
48 of the Cnnuaai I'tocedure Code, a llajialrate 
eanart antbonae a orntenre patoed by bim to take 
place from oomefntnre daln nor, except at protuWd 
lor by a 421 of the Code of Cnminal Proc^nre, can 
aaentenee, wbieb la to take placoliDtJiediataly.be 
napetided. Iw thb Mirrn or KBuavAaxru 
UBcnacBisjn . 3 B. Ii. ^ A. Cr., BO 
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SENTENCE— oo«G*n«^cf. 

5. nilTtlSOKMEKT— coTiftiutcrf. 

S. C. In the srATxrR of ICIS^r^' Sookder 
EncTTACiiARjEE . . IS W. B., Cr., 47 

117. I mprisoBiMont in lieu of 

whipping — Criininnl Trocedvrf Code, .t. 395 — 
Infliction of fine in lieu of irhtjjpiny . — A Conit 
Im's no poncr ntuUr f 3D.‘> of flio Ciiraiiial Procfdnrc 
CoictoTc\i<iC its wntcncc of whipping by inflicting 
n fine. In cnsfswhcretlicsentencc of whipping cm- 
not be c.nTicd out. nil timt the Court e.in do is cither to 
remit the whipjiiig altogether, or to sentence the 
offender, in lieu of such nhippintr or of so much of 
the siiitcncc of whipjiing as was net carried ont, to 
imprisonment, etc 'Jhe word ’‘imprisonment" in 
s. rf)o of the Criminal Procedure Code means a 
substantiio sentence of imprisonment, and not itn- 
pn'oument for default in pavnicnt of aline QtiFFK- 
EuTBEss r Sbeobik . I. L B., 11 All., 808 

118. — Confirmation of sentence 

— (Viriino? Procedure Code, JS7S, s. SC— S.3C of 
the Criminal Procedure Code, as regards the necessity 
for <oufimiation of the sentence by tlic Sessions 
.fudge, referred to cases in which the sentence 
of imprisonment was a sentence of upwards of three 
sears, without hicludiug any additional sentence 
as to tine or whipping." Ik tuf WATXrn op the 
ITTIIIOK OP bUMSIlEK KUAK. KMPRESS l.SuitSHPK 

KHAK . . . I. L. E., 6 Calc., 624 

119 . Attempt to commit offonco 

— Penal Code, r. Tho term i f impri'onmtiit 

f<rt‘ attempting to fabricate false eiidcnce for the 
purpoM) of being used in a stageof aiudicial proceed- 
ing cannot extend beyond on< half of scien years. 
QCFEV r. JoOMltlB PCTKAICE 3 W. E,, Cr., 58 

120. Offence lurder Act XIH of 

1859, s. 2 — Form of sentence. — A sentence of im- 
prisonment should not be iimiouiiced beforehand in 
the order directing pcrformanco of the contract in a 
case under Act XIII of 1859, s 2, but should 
follow on a complaint of noii-comphance. A’>o^^r- 
wiors .... 6 Mad.. Ap., 24 

121. Interruption of public ser- 

vant in course ofjudiciai proceeding— Bena/ 
Code, s. 22S — Crtmiiutf Procedure Code, ISGl, 
V. J63 —In n case of intrrmption to » public servant 
in a stage of a judicial proceeding, under s. 228, 
Penal Code, a sentence of imjiriEonmeiit cannot 
be passed under s 1G3 of the Code of Criminal 
Proceduie. Ik the MATTEn orBuitiiAV Khak 

[10 W. B., Cr., 47 

122 Daooity — Penal Code, s. 395 . — 

A sentence of fourteen ye'ars’ imprisonment cannot 
be passed for dacoitj under s. 395 of tlic Penal 
Code. Qfeek r. Haboo KrawAit 

[ISW. E., Cr.,27 

123. Disobedience to order of 

public servant— Afyorotiit imprisonment — Penal 
Code, s. IS8. — A sentence of rigorous imprisonment 
p.isscd by a Nagistrato, under s. 188 of tbe Penal 
Code, for disobedience to an order duly promulgated 
by a public sen ant, altered to one of simple impri- 
sonment, as the Magistrate’s finding did not show 


SENTENCE — continued" 

5. IMPIl ISOKMENT—coiif timed. 

(hat the ease came within the latter part of the 
section, in which case alone the infliction of rigorous 
impri«onincnt was anthorizod Uro. r Iiatak- 
BAT niK Mahabevray Ciiatak 3 Bom., Cr., 32 

124. Giving false evidence— 

Penal Code, s. 193 — Duty of Conti . — Under s. 193 
of the Penal Code, it is obligatory uimn tiie Court, 
in every case of conviction under that section, to 
pass some sentence of imprisonment. UurEESS r. 
Kuobai biKGu . , 3C. L. E,, 527 

185. Ealse evidence to procure 

acquittal ofguiltyperson— jl/eonire of sentence. 
— Held by’ tbe mayonty of the Court tliat a sentence 
of five years’ imprisonment was not excessive in the 
case of a man com jeted of making a false statement 
in a judicial proceeding, w ith the intention of defeat- 
ing the ends of justice by piociiring the acquittal of 
a guilty person. Qceev i. Akoo 

[W, E, 1864, Cr., 16 

126. — Deliberately fabricating 

false evidence — Measure of sentence — A sentence 
of three y cars’ imprisonment is not too sev cie a punish- 
ment for a ddibLrate attempt to pervert ynstice by 
fabricitiiig in one office false statcmeiifs to be de- 
signedly and corruptly used in anotlier. Qceek r. 
Kaiachakb BonvTO . . 8W. E, Cr., IS 

127. Grievous hurt — Penal Code, 

s, 325 — Fine — Tbe offence of vdnntarilv causing 
grievous hurt is punisbablo, not by tine alone, but by 
iroprifonment, the offender being al-o liable to fine, 
Qceek t. Sharoba PEsnAGim 2 W. E., Cr., 32 

Qceek r. Me>azoobik. . 2 "W. E., Cr.,S3 

128. ^ — ^ House-breaking— ir/iippmy 

— Ptyorous imprisonment — Commutation of piimsif 
ment. — Upon conviction of the offenceof house-break- 
ing, the accused was sentenced by the Deputv Sfagis- 
tratc to si\ months’ rigorous imprisonment, and to be 
whipped. On appeal. tl\e Judge found that, as this 
was the first offence, the additional punishment of 
whipping was illrg-il, and, setting aside so much of tbe 
sentence, pa'sid a sentence of three montlis’ rigorous 
imprisonment, iu addition to the six months’ rigorous 
iniprisoiinient passed by the Deputy Magistrate. 
Meld that the commutation of the punishment was 
illegal. Qttfek r. Bakba Ah 

[6 B. L E, Ap., 85 : 15 W. E, Ci-., 7 

129. Offence under Madras Police 

Act, 1869, s. 48 — Riyoroiis imprisonment — Mea- 
sure of sentence. — A sentence of rigoraus impri'on- 
mciit under conv ictiou for an offence under s. 4S, Act 
XXIV of 1859, was illecnl. Akokymobs 

[5 Mad , Ap., 35 

130. Offence under Eegistration 

Act (VIM ofl871),s 80 — Genera! Clauses Con- 
solidation Act (1 of 1S6SJ, s 2, cl. IS — Fxgorous 
and simple imprisonment — Meld that under Act I 
of 1868, s. 2, cl. IS, the Sessions .fudge should have 
specified iu his wnrrant whether the imprisonment 
awarded to a person convicted under s. 80, Act VIII 
of 1871, should be simple or rigorous, but that, as be 
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BEKTENCE— fon/miei I 

5 IMPri'OMirST— 

hid OTBitUd this »t the proper tioi* iimplr Itopnwi* 
jntct ihoaU cov he rrt forth la the •(iitmrc aad 1 
wimnt LzauPzvEHSBAxcxBr IUosooCbtk* ' 
AlH GoTE>x)IE^t V ] IPHOO CnUBV Asn 

[law IL,Cr.3 

131, Indeflntte period of Im 

priEonisent la defaultof aecarit7,Orderfor 
— Ad order dir^ti og in iccatol “to be impmoorJ 
tint 1 he pii(9 (ccimtr u bn] , i definite period for 
lurh impnroDment cot exceeding nne pror itumVl be 
(Ut d lu the order hluuvoi Fidk r TiumLi 
Pbiuibik L li. R., 8 CBle,,644 


132 IiapriBontnent in def&oltof 

gtTingBeeunty for good behSTioxtr— Omminaf 
I'feredure Co</t 1661 I 206 — ttliere i priKmcr in 
idd tion to 1 itDtence piiwd upon h m » required to 
fnrn ih leennt; f r hii pood h«hii lo ir an (rr i. lOf 
of the Cr mini] Procedure Code for i pmoJ of one 
year hii lOiiTisonment in definlt of prondiog eoeb 
teeantv Din»t eommence to ran from the diteof the 
order to fnrnuh leeunte ind oinnot be direrted to 
run from the expiry of tl » • titence piced upon tbe 
pruener QrH-r r TtBu bPJia 3 N W, 126 

BeeeiTing stolen property 

— Cnmino^ Pr eed« i forfe |5?2 e Ml— Addition 
foeeateiee e/ order /or eeennty/oe ooodMaeienr 
-PwiiconiietcdbynMift. eiteofthe firit e1i« 
M diiBottretly reniio* itolm property lie con 
fetwd on hi* tnil ihit he hid twice pretloutly been 
eoDTictedofibeft lie wij mteoeedto be wUppe^ 
to M rigormily imptuooed ladoo the eipintioncf 
the term of impruoomcut tolartilih leconty ferteod 
reqainog tennty 
t^ld not hire formed jwitoE the lenience for the 
6 Seote of which f «u coarictej. A proceeding 
erOTW hare been drawn out repreaent og Ihet tbe 
Dipiitratc waa sitisflcd from the eridence ai to 
peotrilcbimrteriddacedbeforehm a the case Oiat 
"P°** e® offender with tr the terxni of 
* iS * end therefore leointT 

wold be reqored from him and an erder ilioiiJd 
tare teen recorded lo the effect that <m the exper 
of impnionmenl T .honU b, broapht up for the 
purpose of bung bonnA EHriBss r FisriB 

[I.L.B,1AU.. 666 

Addlttonfosentence of fur 

thep imprisonment In default of eoEage- 

Codr JS59 I Ihe pnortcT w»i eonrirtedof 

■■ra of RKo f "v™** • Wu e^lr 

ffldav 


8EMTENCE— confiasod 

6 niPBISOVlflCfT-coa/.a.ei. 

135 — Imprisonment for allow 

. ance remaining unpaid after execution of 
' warrant-Crmiaoi Jrocedaro Code $ 4S3— 
Afeia/eaeaeo— Wi/«— J/rejcA ofprdirjtr moa'i/ji 
offoritirw— Warrant for Urgxtj arrfartfortrttral 
montJ,! Art t of iSb9 t S cl 19-“ Imprxton 
•waf— IVbere arUim for le^omnlitcd iTTcanof 
miintmanee for lerml m mthi arisirg ender serenl 
breaches of an order for xuintrnsnce Is dealt with in 
one proeerdio'* and armra Ict ed nmler aiinglc war 
raot the Ifiriitrate acting under t. 48Sof the Cn* 
minil Prorrdare C^e hat no power to pan a hearier 
oentcDrc indefinit thanonemontb’i impntonnrat as 
if the warrant eoty reUted to m sing e breach of the 
srJer Jtr lixsf Cd— fc 459 conlrmpUtea that 
a separalo warrant iheall !nne for each separate 
monthly brrarb of Ib'Ordrr PrrSTXllOaTtd —The 
third paragrtphefi. 4iSong1ittob<Knrt]7ronitraed 
and as far a* poosible.ronstmtd !a faTonrof theanb* 
Jert Dndcr the section a condition prcerdcDt to the 
infUctio I of a term of impnsoBment >i the imne of a 
srarrant is mpect of earh breach of the order duxwt 
IBS maistesaJirr and where, after dirtren has heca 
uiseih aafto Iona u (he riinm Tlie acetioii eon 
teopiates oee wimnt sad one panubrnnit sad sot 
a nmaistixe wsmst sad easulatlTs paabhsieB: 
Also f*r SisDonr, J — M itb rtfereacs to s, S 
I cl (19) of the lirarril Claasrs Art (I of 196S)i 

impruonmest ” in s. 4SA of tbe Cnanaat f recfdars 
I Code may he nibir ^mple or n,ereoa. T*r OtP* 
I ruLp, J —A claim for aecainalatol sirrsn of aiaiB* 
' Uatnre ariwag asder several breaches of rrder msy 
be dealt with ie eoe praceeOiag tad arrears levied 
oaders eiaglc warrsnt. Qtrtw FtsParsi • I>aBilx 
P-li B„B AIL, 240 

(S) IicriisoniEWT lau Per* 

136 — — -Case under s 81, Cettlo 
Trespass Act, 1871— &ca/<aee of fat or isi* 
pneoawie*/ — ZV^aff la psymeat if eoaifra>tl‘oa 

\ — U u o t Uwfsl to pxM a sentence of fine bt 
Impruoamenl in defaalt ct payment of the compc 
I cation awarded in a matter under *. Si of tbe Cattle 
Tmpass Act 1871 Ix rai xarm or 
hlcxnuL . . 2 CIi.1L,607 

137 ■ Contempt of Court—/* 

pneeaneat Oifdeif fs /■»- Trial of rate of 
temft — Where in panlshing for contempt of Court, 
the sammary procedure eanet oned by a l63 of the 
Code of Cruainal Procednre 1861 is fol owed, the 
Coart mast ait as the Court before vihicb the offcoee 
waa loromitteA and not in any other rapacity andia 
bonnd to Uice Ci^zacee of the contempt on the day 
OQ which It vrai rommitted Is aoch aease imirucm 
umt cannot he added to fine as a pnnuhmcst. In * 
casein which it vraa dealt with mainiotnary manner, 
theoffesce must, under a 163 be tried by an o®csr 
other than tbe person before whom the cootnupt was 
eommitted, Qurrx e CHmniEK *:EE*cn Box 

[laW.B., Ci-„18 

138 Making fslao charge— 

l*«aal Coil, I 2ii— Jsiyrtseanest wert or mt^onl 
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SjEjWTEirCB — conCCnued. 

6. lArPEISONMEKT— con/tiiHErf. 

Jine. — A prisoner convicted under tte second clause 
of B 211 of the Penal Code shonld he sentenced to 
imprisonment, Tviih or vrithout line, and not to fine 
alone. Bra. r. KATiLi. nix Babhaji . 1 Bom., 34 

189. Conviction nndor Military 

Cantonment Act (Bom. Act HI of 1867) — 
Simtiliatiectss sentence of fine and imprisonment . — 
In cases of comicthns under ss. 11 and 12 of the 
Military Cantonment Act (Bom. Act 111 of 1S67), 
a simnltancous sentence of fine and imprisonment in 
default of the payment of the fine can only be 
awarded, under s. 14 of the Act, in tne event of no 
property sufficient for the payment of the tine bciner 
found. Bbg. r. Ladu . . 7 Bom., Cr., 87 

140. Conviction under s. 48, 

Act X3TV of 1869—110(1. Act V of ISBo- 
Procedare to enforce fine . — Persons consicted under 
s. 48 of the Police Act (XXIV of 1859) are not 
fiaWe fa I’cth Ssc amf AnpeKaorarcuf la deSsalt of 
payment. The procedure to be followed in enforcing 
the fine is that laid down in Madras Act V of 1SG5. 


AxoNTJions .... 3 Mad., Ap., 9 

AxoxrJious . . .7 Mad., Ap., 22 

14L Attempt to commit suicide 


— Penal Code, s, 309. — A prisoner found guilty, 
under s. S09 of the Penal Code, of an attempt to 
commit suicide, must he sentenced to some imprison- 
ment, and not merely to payment of a fine. Beo. r. 
Chaxtiota 1 Bom., 4 


(c) IiirKisoxsiEKT IK DErATOT or Pike 

142. Additional imprisonment 

— Rigorous imprisonment. — Additional imprison- 
ment in default of payment of fine for the offence of 
dacoity must be rigorous Queek r. Sbiuosto 
Koiab 7 ViT. B., Cr., 31 

143 . Limitation of imprison- 

ment in summary trials — Rine— Criminal 
Procedure Code, 1SS3, ss. 32, 33, 262 — Penal Code, 
i. 67 — Act Till of 1SS2. — In cases of simple im- 
prisonment ordered as a process for enforcement of 
paj ment of fine, the rule of s. 262 of the Criminal 
Procedure Code limiting the period of imprisonment 
in summary trials docs not apply, as that section 
only refers to suhstanth e sentences of imprisonment. 
KuEiiEsa r. Asghab An . L L. E., 6 All., 61 

144. Presidency Magistrates’ 

Act, 1877, s. 167 — Amard of subsfanhve sentence 
of imprisonment. — The words “ to imprisonment for 
a term exceeding six months or to fine exceeding 
H20U” in R. 167 of the Piesidency Magistrates’ Acl 
(IV of / 1877) are confined in their meaning to 
substantive sentences, and cannot ho extended to in- 
clude an award of imprisonment in default of paj- 
mont of fine, the operation of which is contingent 
unly on the fine not being paid. IijTnE xtAxiEn or 

JoTHAUAsi Datat . , L la E., 2 Mad., 30 

146 . Committing affray — Penal 

Code, s. 160— Criminal Procedure Code, 1672, 


SmSTTENCE-contifmerf. 

5. IMPBISOXMEXT— cojif.ni/edr. 

* . 309.— Prisoners were eonaicted of having com- 
mittedan offence punishable under s. 160 of the Penal 
Code, and were sentenced to pay a fine of K25 each, 
or «t default to be ngorouslj imprisoned for thirty 
dajs,the full term of impiisonmcnt under the section. 
Seld by a majority of the High Court (Kktdees- 
J., dissenting) that hai iiig reg.trd to the pro- 
visions of B. 309 of the Criminal Procedure Code 
(Act X of 1872), the sentence u-as legal Beg. r. 
MmusniAD Saib . I. L. E., 1 Mad., 277 

148. Criminal Procedure Code, 

B. SQ— Penal Cede, s. 65 — S. 33 of the Code of 
Criminal Procedure, 18S2, does not authorize a 
Alagistratc to pass a sentence in default of pa\ ment of 
fine in excess of the term pr.Ecribcd by s. Co of 
the Indian Penal Code. Reg. v. Mohammad Sail, 
I- i. R., 1 Mad., 277, was oiemiled in ISSl. 
QUEfeK-KSITRESS r. VBKKATESAGADtr 

[I. L. E., 10 Mad., 165 

AiroKrsious . I. L B., 10 Mad., 166 note 

147. Assault — Penal Code, ss. BS 

arJ ctap. — In a case of assault, a sentence inflicting 
a fine of B50 and awarding imprisonment for one 
month in default of payment of the fine is illegal, 
with reference to ss. 63 and 352 of the Penal Code. 
Ix tiie iUTTBE or Jehan Buksu 

[16 V7. E., Cr.. 42 

148. Sentence under Bom. 

Act VII of 1867, s. 31 — Simple imprisonment . — 
Imprisonment iu definlt of payment of a fine in- 
flicted under Act (Bombay) Vll of 1867, s. 81, 
ought; to be simple, not rigorous. Beg. c. Bechak. 
Knufenai, . . . . 5 Bom., Cr., 43 

143. ~ Co nviction under Cattle 

Trespass Act (HX of 1857) — Pme and im- 
prisOnrieni — Certain peivons were convicted under 
B. .13, Act III of 1857, and sentenced to fifteen days’ 
imprisonment and a ^e, or in defa.ult imprisonment 
for the term of seven daj s. Mo provision was made 
in the Act for awarding imprisonment iu defonlt 
of payment of fine, but the prisoners were ILiblo 
under the section to six months’ imprisonment anil a 
fine of R500. The High Court refused to interfeie 
vrith (lie sentence passed. Akoktmocs 

£5 Mad., Ap., 21 
But ses AKoKTStotrs . 7 Mad., Ap., 22 

15(), Contempt of Court — Crimi'- 

f>al Procfdure Code, lS61,s 163— Pomer of Magis- 
trate.-— 'Rhsi Magistrate convicted the defcnduit of 
conteinpfc of Court under s 163 of the Code of 
Criminal Procedure, and sentenced him to jiay a flue 
of BIO, or in default two <Lijs’ imprisonment. jETeld 
that the Magistrate had not exceeded his powers. 
Akok:s-3iops ... 6 Mad., Ap., 16 

151. Offence under Income Tns 

Act_ (IX of 1860) — Potcer of Magistrate. — A 
Magistrate has no pow er under s. 25, Act IX of 1869, 
to sentence to imprisonment in default of the pay- 
ment of the fine imposed for not paj ing income tax. 
Queea* r. Kodiab Chakb Kookdoo 

[14 W. E., Cr., 70 
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•SENTENCE— <■<■»«*»»'' 

5 IitPEISOXMEKT~«o»Gii«»rf- 

- Offence under Incouie Tax 


Acts (IX of 1880 and XXIIl of 
Geltraia'oif't^ lal.o. Art ri cflSSSJ.l.B 
— Tif IncosicTti Act (Act IX of 1860. ripple- 
niEiited bv Act Will of 1569) Uring b«n puacd 
sabw'ineutlv to the Gencril Clin«e» Art 1 1 of 
1S65), I s'of the Utter mothorted the awirf M 
tmpn.oitn.iit in default of pojment of the fine 
impowd umhrt 25 of theformcr Rm. r. SASOteA 

BE. Bisauri . 7 Bom.i Cr.,70 

Offeneea under hladrns 


SENTENCE— oaefineeif. 

5. IMPRISONMENT 

160. 


Rtg. I of lS03.—Aei XVII of 15« 
nnthorite* a eabeUutire eenlence of «mpri«93i*ot. 
Asotrauors Case . L I*. B., 4 Mad., 835 note 
160. — ■■ Offence under Balt Iteve* 

nn« Act (XXXIof 1850)— CnCTiiwf i’r»«*r* 
Code. Af. 2/ and dS—Pentl Code, ». fi5.— 

S. 43 of the Criminnl Procedure Code maile eppli- 
cable the proeuionj of a 65 of the Peiul Ode 
not only to offcncce felting under that Code ea de- 
fined in itaiOthacefos. but to ercryca ■ - 




AbkanAct(IIIofl884).BB. 21, 22.30,32- ' Maglatrate had juriadictSon under a 21 of tb- 

" ] •'ode 4 64. Priaouera were aeotenced to Criminal Piwednre Code. Icoprtaonrnent for one 

under ’iv'ai »od 82 of Madraa Act III of I mooth awarfed in default of psitoent of a fine On^r 


«. 3 of the Salt Kerenue Aet (XXXI of 18W) 
waa accordingly reduced to three wreha’ ilmiJe im* 
pruonment. Rto. e. VnsosA but Soxa 

[6 Bom., Or., 61 


1S04. and in default of paymest of fine to ngonns [ 
iropnKjiiinent. Btld tbau aa fine in these ouee «ai I 
the only •aaiicnahle pnnishmwit, aod by ea 80, I 
81. and 32 a ipccificd procedure w laid down for the | 

Icrj of the peuaUr. a 01 of the Code bad __ _ ifoD payment of taies- 

fioapphcation AsoxTXors . CBoh. del H 

154. Offence under Idcenae ' of i$73J, t. 84, a4 amended l» AoieS** I>i»(nVf 

Acta (XXI of 1887. a. 16. and XXIX of 1867. Bmmcfat Act (Born. Act II of 1SS4), t. 43- 
a. 3)- Perce ef Bog^tirolt -IVlerc a Magiatrate I Penal Cede (Aet XlVoflSHO),*. 40 anJt:64- 


.. a pir»n, »lo liad ncgU'Ctcd to tale 

birut>. under Act XXI ef 1867. a 18, and Act 
XXI\ ef 1867, a. 3, te pay a fine of RIO, and in 
default of payment te euffer aeren daya’ almple 
ImpnaoiiBient, the High Ceurt rerened ao meeb 
of the (enttuee ai anarded unpriiosuicot. ta the 
trying Mashtiate hadusderthe Act oe power tomalte 
neb an cider Rto r. CBEsirra talas Niaapra 
[5 Bom., Cr., 44 
166. " Neglect to comply urtth 

order for malatenaace-CnfliMt Proetie 


Penallj, " j‘ine”~Ii*priionmen/ in defatlf if 
yiayausf o/y»aof(y.— Tbero Is no dUtlncUonbctwo 
the word “penalty" as used in the B'mhay W*'"* 
Municipal Art (liombay Act VI ef 1878) aud 


. - _ . . . used b a. Cl of the Indisn Penal 

Code(A«tXLV of JO)). iBprisoomrntcantuer^ 
fere be awarded in default ef any penalty 
under a. 84 of tie Menielpal irtai aarndM by 
Bombay Act 11 of 168L lx B8 lanita 

tLlAB,18Bom.,400 




e/, earearcacc — A Motenceof impnaottmentawardM i> .r \t~ I..., .l»iriioa- 

nnd.T A 48S of the Cod* of Cnmioal rroecdure a’nb-V 


riiunt«T*nc* ia absolnt*. and tbc defaulter 
mtitlrd to rdcaie upon payment of the arreara do*. 
Biracua e. 3loi»m Krrrj 1. 1,. 31.. 8 Mad.. 70 

156. Comnuttiog public nua- 

Banco — Pcasf Crde, e.230 — Tb* sentm*ecf hnpri* 
s'nmeiit passed iu default of the payment of a Go* 
Icfiicted under a 29 ' of the I’eial Cod* (for 
romimtf.ag a public noimnee) ahonld b* one of 
tiinplc, not rigon-nj, Imprisoninent. Rta r, ba»TU 
BIS LacnarTA Koaa . 6 Bom., Cr., 4S 

S T'- Penal Cade. 

S.230.— Asenteft^cofngorroiiniriiarmnirntmdfftult 

of yjjTaent of fine ^orthe offence of noUasce under 
• ,1. D I 0.1. 1, Qims 


—.0 of the Pmal Code m legaA ytrras * 

YEUaiiisop . I.I,.B.,BMnd«lS7 

Ctnita, <cc Rto *. Saxtc era Lanam Nona 
[5 Bom., Cr., 45 
lea — . ■ Salt Act (xvn of 1840). 

Breach ot-Uei. jir,. i ofisns.-x ,ealnn 
imp^mrel in default of payment ef a fin* isv 
j^ed under the prorHioui of Act XVII of ISM a. 
Illegal. QcMs ». AinnTAM 


(I. Ik B.. 4 Mad., 335 


failure to pay ou demand cxceas charge aod fare 

when dse, the amount ihal! on upplicaticn be 
eoTfted by a Magistrate as If it were a fine, do not 
authorize the Magistrate to bi|Kise imprisoc neu- 
iu default. The escest charge and fare referTW 
to b the section is not a fine, though it may bo 
recoTcred u aneh. Qcms-Ejitsess e. Kcisara 

tI.XkE..18Bom,440 
183. Fenal Code (Act 


1860), BE. 40 and 64—Madrat Tome Xaitan 
Aet (Had. Aet III ef 18S9J. *«. 3 and V- 
J/oyisfrofr, jBe>e,fic(,o* of . — Where a 
baa taken place under the Towns Sotsance* Act 
(Uadni), 1889, v B, a Magistrate has jurisdiction to 
impose a fine and also to proaounte a sentence 
imprisoomnit fa default of payment of the fine. 
Qcnzs.Ricruss e. RarrsL . 

p.E.R..18Mad..^0 
184. BS. 65, 67— I"^'- 


,f sa dtfanlf offine—HadntTo'tnt .Va*- 

eaaces Ael (Bad Aet Illofmoj.e. 3, el. J O — 
An accused harfag been eonneteJ ef •“ offence 
under a. 8, rl. 10, of Iha Town* Xotsaace* Act 
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^ENTEN'CE — continued, 

5. IMPRISONMENT— coniiKuei. 

(Jhdras), 1889, and sentenced to pay a fine of Rg 
and in default of pavment to undergo simple imprison- 
ment for a week, — Seld (1) that s. G7 of the Indian 
Penal Code refers solely to cases in uhich the offence is 
punishable with fine only; has no application to 
offences punishable cither uith impiisonmcnt or 
with fine, but not with both; sneh sentences a^e 
governed by s. G5 of the Induu Penal Code ; and (2) 
"that the sentence of imprisonment in default should 
not exceed one fourth of the maximum term of 
imprisonment pio\ided for the offence. Queejt- 
Eupbess t>. Yakoob Sahib 

[I. L, K., 22 Mad., 233 

2&$.- Seatess^, erf Appsl- 

late Court in respect ot—Magti'rate, Juri^. 
diction of -Crtminnl J^roce lure Code ( 13i2J, s. 42$ 
— Enhancement of sentence — IVhere a Distiict Ma- 
gistrate acting as an Appellate Conrt in a crimin;,! 
case altered a sentence of four months’ rigorotig ' 
imprisoamant to oie of three months’ rigorous 
imprisonment, but imposed a fine of lllO, or iu 
default a further term of siv weeks’ vigorous ini- 
prisonmeut, — Held that, as the latter sentence 
might involve an enhancemont of the former, such 
sentence was in excess of the piwcrs of the Magis. 
trate having regard to s, 423 of the Colo of Criml- 
nal Procedure. QafiEK-EitPBESS c. Isnut 

[I. L. E,, 17 All., 67 

" 108. Powers of Ap. 

jttlla'e Conit as to alteration of sentence — Altem- 
tion so ns to enhdnce sentence — Criminal Pro- 
cedure Code (1832), s.423. — The accused was con- 
victed of crimin.al hi each of trust and sentenced to 
nine months’ rigorojs imprisonment. Ou appeal, 
■the conviction was upheld, but the sentence was 
altered to one of six months’ rigorous imprisonment 
and a fi.ie of Bl,000, or, in defanlt of payment, 
three months’ further rigorous imprisonment. The 
accused applied to the High Court in revision, 
contending that the alteration of the sentence 
amounted to an enhancement of tlio sentence beyond 
"the powers of the Appellate Court under s. 423 of the 
Code of Criminal Procedure (Act X of 1882). Ssl,i 
that there vv.i3 no enhancement of the sentence. 
Queen-Empress v, Ishri, I. L, JJ,, 17 AIL, 67, 
distinguished. QheeN-Eatp n E s s /•. CnAOAy 
JagantsAth . . 1. X,. E., 23 Bom., 439 

187. Criminal Pro- 

ceJnre Code ( Act V of ISOS), s, 423 — Alteration 
of sentence on appeal — Effect of alteration'— 
Enhancement of sentence. — .V sentence of three 
months’ impiisonmcnt was on appeal altered by the 
Sessions .Indge to one month's imprisonment with a 
fine of BIO, or in default oi pajment to 15 vlajs’ 
rigorous imprbonmeut. This alteration of scnlcnco 
was held not to amonnt to an eiihiiiccmcnt of the 
Eonttnee such as was contrary to the terms of s. 423 
of the Criminal Procedure Code. Xo general rule 
cm ho laid down to determine wlnt is or is not an 
enlnucement of sentence when only a portion of a 
sentence is altered to a punishment of a lesser 
Aerrev? A-f soes-Aj. J.n E,w.b 0000 Ibr Cevu-nj i>w? is> 

rot. r 


SEWTE17 CE — continued, 

5. IMPRISONMENT— coacfaifeif. 
consider vvliat is the effect of the altenvtion. Queen- 
Empress V. Chaqnn Jaqannath, I, L. E , 2,3 Pom., 
439, dissented Hotn. Rakhae Raja v. Ehirode 
Pebshad Dctt . . L L. E , 27 Calc., 175 

6 sentenck apter previous 

CO-NVICTION. 

168. — Penal Code, s. ^5—Rece{t- 

ing siilen property acquired by dacoity. — IVhere 
soon after his release on expiry of a sentence of 
seven > ears’ imprisonment on conviction of “receiv- 
ing stolen property acquired by d.vcoity” a person is 
convicted of house-breakiiigr and theft, he is suffi- 
ciently pnuished by a sentence of sev eii years’ trans- 
portation j a sentence of transportation for life is 
too severe. It is not the intention of the Lcgislatnic 
that a previous conviction should so cnoimously 
enhance the heinousness of petty offences Ix the 
SIATTEB OP .■'HAlfJEE NASUXO 1 C, L. E., 481 

169. — — — Previous con- 

victions of offence before Penal Code came into 
operation — Held by the majo ity of the Conrt 
(Ca'vipbeee, Jl, dissenting) thits. 75 of the Penal 
Co lo only applies to conviction of offences dommitted 
after the Code came into oper.atioa. Qeeeb r. 
HnEPAVE 4 W. E, Cr., 9 

Reg. V. KtrsHVA un? Yesc . 4 Bom., Cr., 11 

170. — Previous con- 

iietion not under Penal Code, — An accused person 
can only be punisbed under a. 75 of the Penal Code 
where the previous conviction has been under ibat 
Code. BEDHt/X Rejvvab r. Eitpeess 

[10 C. E. E.. 332 

171. Evidence of 

precious conviction — To warranto sentence award- 
ing an additional punishment under s. 75 of the 
Penal Code, as on a secoad conviction, the evidence 
that there was a previms conviction against the 
acensed under the Pen.al Code mnst be clear and 
precise. Qeeev c. Naixicdbi Sheikh alias Abbas 
Sheikh ... .14 "W. E., Cr., 7 

172. 1 Amalgamation 

of sentence — Transportation — Sentence of trans- 
portation forfonrtcen yavrs under s. 392 of the Penal 
Code annulled, as the offence for which such sen- 
tence was passed was not committed subsequently to 
any conviction; and s 75 had therefore been im- 
properly applied- bertllc — That a Sessions .Indge 
cannot (under s, 75 of the Penal Code or otherwise) 
hi amalgamating a sentence which ho is competmt 
to pass upon a prisoner with a sentence under which 
such prisoner is alrftid.v undergoing imprisonment, 
and commuting the latter sentence, condemn such 
prisoner to a longer period of_ transportation tiian 
he is liable to snffer for the crime of which he Ixo-s 
last been convicted. Reg. r. fcAKTA vaeao K.vtji 

[5 Bom., Cr.,3B 

' 173. - -■ At! empt to 

commit ofen e — -Pentl Code, Cli, E2HTX , — S. 75 
e/I the/ Peaa) Cote is restr-eted to oSeocts vuStr 

12 E 
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CT'.TiJ 'I'hiN 

6 SENTENCE AFTER PPEVIOOa COWIC 
Chs. XII and W II of ths Ptnal Ctd« «hni tie 

twin of mprwninenl twardablc u thm jarf 
Imrnj'mmcBt arid upward*, and doe» eo4 «f«r to an 
attempt to romiBit any of tbw* cSfawa »C^ 
XXIII nor can any raae be bronght within it 
inerolv became the pnniahinfiit that may be plren 
for t eitf di to three yean and npwarft Qb**’ 
r Daut- U issi RlWB^Cr.aS 


174. - 


T.C ,„.i 0/ "0* <•**" « -t 

Co* —An oacnder n ff ly liable to enbanted pttBiab 
tnent under ■ “o of the Penal Codr for an 
oRenre pnniabable under Ch XVII alter baring 
been pnnubrd wAh impr tfitHDent forthraameoffenre 
or for an offrnte paniil able nnder the lame chapter 
QcEtx e Pmos B W B., Cr , 66 


175 - 


Trtt 


t o*aci 


/ Cl TZ/or C* TrZZ tj He Ttnil Coit 

— ZZeH that wh-re u pmon foom te an off nee ) 
pvaubabU nnder Cb XII or Cb Xt 11 of the 
penal Code pnniibillr « tb three »««■ inpriai'n 
Blent, a d pr mdy to b i bimg eoniieted of aoeb 
tifener romtr te ecotber nrh rffence pnaiebable i 
nnder c tber of anrli rbapten be la cot tnbjeet, on 
be nitronr ctedef the trernd offence to the enbaaeed 
pen ebmest pror drd la « 'a of the Penal Cede 
Exnciit Miona El^IUliUl. 667 

176 — Aii /tonol «e» 

feare— 5ajrei<a.*)r 0 /* erafeace — The object of a. 7S 
of the Penal Code u to prnride ter an addilioRtI 
imtenee not a lert aerere aectmre onaeeeoodeon 
T ctum Rccoorte ibonid cot be had to that aertion 
if the pnn fbmmt for the rffencr rmim tted n iUelf 
anffc ent Ssio TiTo r Evrires 

[I.l..B.,9Cole.,877 
177 iraAonred 

piaiiln b(— T rnaeporto/ sfl /or eerea yearr 

Jiopr tonneaf.— Tbeacenied haeingbern pretionelj 
conrirtedof offeacee pnn ehable nader Cb XII or 
Cb XVII of the Penal Code, wAh nziTnomnient 
for a trim of three jrart or npnnrdi «r»» oabae I 
gnenlly cooricled of an offence under one of tboee ! 
chaptm pnoubable witb impruciuient wb eb iray 
extend to three yeart. and eenteneed to impnaoccoent 
for leren ytnra. that a aestenn of impneon 

tnenl for wren year* waa nie^l. Ctder *.7;. ofthe 
Penal Code the acenaed tnight be tranaported for 
life bnt be ronid not be Imp urnrd for a toRper 
period than alx yean. Evrarrt v MABAnn 

El*X^XX»8Boiii., 600 

' ■ — ■ ■ Zartirr tnitnrt 

ajtn artual arit*««e- Pesot Code a 46 TVbre 
a trrt claia Pnbord nite MagirtraU aentenred • 
pnamer to • x mootba’ ImpnarmBent nuderak ■ " 
of the Penal Code and endiop that the pnaooer 
T.abla to enbaaeed pnn ebment nndrr a 75 of 
Penal Code aentenced the pruoner to an Bentba’ 
hrtber lopniomncnt nnder a 46 of the Code tS 
CnmlnJPrcoednTe, the latter amtencewia aetaalde 
by the H gb Court Anosrvon 6IiI&d„ApL,3 


8BIfT£NCS— eoa/iaaed 
e «ENTrNCr after PPEVIOUS CONTIC- 
JTION— eoa/iaaeif 

J79 _ Tntr9trian*T 

tad erreref prerr*. eoarW.o.e-TVbere the 
pruoner had alrrady hern eereral timee eonrlrted of 
1 m Ur offencea the Slagiitrate abonlJ hare fom 
in tted h in to the Court of ?nnoii, antb a tW to 
ble be ng pnniahMl ai after preVionj conrielioa 
o der a 7S of the Penal Co* Pea ' 

I Lanr 2I3om„132 2nd Ei, 123 

j 180 . . /pipneoaweaf— 

' rotft ef VanttinU—CimnOrfnft 4 tMrli oa 
I dtnmtnft — T1 e pnaoner waa emnclfd nnder a. 475 
1 of the Penal Code and baring been rrerlonily 
I eoncirted of an offence pnn ahatle onder Ch. XVII 
of the Code the Maelitrate eenteneed h m to four 

I yeati? tviorona impnaomnent JTefd that the Ma 
giatrate tad power to paia aenteree of two yrar^ 
impr aenment Only nnder a, 75 Penal Code Aaoyr 
voca . 6 Mad.. Ap., 3 


18L — - — Mlf^rHoeem 

fo t /Teaee-reaoZ Ce* C* 1 ril.M 4!7-L4fi 
«ayl«w»» terepoe* — A pertOT) baring teen ecnr^ed 
of an iffenee pomihahle nnder a 457 (Cb XVn)Bi 

tbe Penal Code waambaeijnentlyBtintrof an attempt 
to commit neb an oITenee ZTeZd that tbe j*ro»»teMOf 
a. ”S of the Penal Cole were not appl fable fo Wf® 
peraco Eimi<a r Pah Path __ 

[LIaR,8AI1..77S 

162. Conriefiea tj 

•• affempf fe cemwi/ /A*//— reenonreonrirtiea *f 
fAe//-(lteiTn.t, J..<f »»ea* eate) — If apereon wba 
baa been eontietrf nf an offenee panUbable nnder 
Cb Xll rt Cb xvn of tbe Penal Code 'rtb 
unpriawimrot for a term of three rrara or npwaroe 
taeonricted of an attempt to cmimit anrineboffenea. 
be doea rot thereby berome 1 alle to the enbaneed 
pnnljhmmt allowed by a 75 of tbe Code E*T»*S* 
t NibaEidth . I. li. ^ 6 Bom, 140 

183 and as. l79, 

611 — AUtmft fo eominif e» efftntt — PnAaaefneat 
0 / amt ear# /or preneva eoartetTOO— Pernoni eoj 
r cticn. — A pcrafii who baa been conrSeted of the 
offence ef theft fan offence puniabable nnder 
Cb- XVII of tbe Penal Code) doeanbt on being ff** 
TKted of an attempt to comni t the cffence of theft, 
beerme Iiableto tbe enbuieed pnnuhmeot allowed by 

•. 75 of tbe Penal Code QcBtBE>miE*i c 5ar 
OBAKABBAm E It. XL, 14 Calc, 357 

184. andaa 467 and 

511— ^/feaipf f(f eoamit Ao«ac>Arr.ibine A* • e*f 

wfferrreneaa coanrfioa.-S.'-SofArtXLVoflSSO 
doea dc 4 apply to the c*ae of an attempt to eom« ' 
tbeoffeneepniuibAblennder a. 5S7of tbeCode aftJE 
prenosa eonrirtionaof offeneea falling wtlhln Cb-XII 
Or Ch. XVIT aoch offence being pnniabable nnder 
a 61E Sieo Scran Tata r SmPrtii I I> 

Calc, 577 yraprrtt of Jmdia T ^am 'Dayailf^ 

r»yr#aar Awan JfaAiia, / X, 

B Bern, UO Qeeca rmprcaa T Srretaron JBaart, 

7i P,Z4Ca*,S57,rcferTedto. Qnrw KBTaW* 
r AimBu 13X11,17 AH. 120 
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SEIfTEM’C33— con^iJtKe'/. 
e. SENTENCE AETEB PBEVIODS CONVIC- 
IION — concluded. 

185. — and s. 611— 

Allempt io commti an ojfence offer precious con- 
viction.— S. 75 oE the Penal Code does not apply to 
cases nhich are conBned to s. 511 of that Code. The 
offences which come under s. 511 nmst be punished 
entirely irrespecti'C of s. 75. Queen- Kmpress v. 
Jjidhia, I. L^H., 17 All,, 120, appro; ed. Qdeen- 
Estpeess 17. BnAEOsA . 1. 1(. H , 17 AU., 123 

7. SOIiITABT CONFINEMENT. 

188. S. 74 — Duration of soli- 

tary conjlnemeni. — Soliterj’ confinement most not be 
imposed for the whole term of a person’s imprison- 
ment. tinder s. 74 of the Penal Code, it is to 
be imposed at intcnals. In the matteu op’Ntan 
SoK Methee . . 3 B. Ii, E., A, Cr., 49 

187. S. 73 — Criminal Proce- 

dure Code, ss. 32 ('aj, 2G2 — Summary trial. — It is 
not illegal to impose solitary confinement as part of 
the sentence in a case tried summarily. Esipkess v. 
Annu Kean . . . X. L. H., 6 AD., 83 

8. TnANSFOBTATION. 

188. Measure of punisliment — 

murder . — A sentence of transportation other than 
for life is illegal in the case of a prisoner convicted 
of murder. QaEsv n. Bhooioo JlnuiroE 

[6 "W. K., Cr., 86 

189. — Seasons for 

sentence — Criminal Procedure Code, 1S61, s, 3S0 , — 
S. 380 of the Code of Criminal Proccduie, 1861, 
did not authorize a Sessions Judge to sentouce a 
prisoner convicted of murder to anything less than 
transportation for life, and it required the Judge, if 
ho sentence such prisoner to transportation for life 
instead of capitally, to assign his reasons for so 

doing. Queen i. Daeee . "W. B., 1884, Cr., 27 

190. Unpremedi- 

tated murder. — Where murder is not premeditated, 
transportation for life is a sufficient punishment. 
Queen i . Eam Churn Kubmokae 

[24 •W. B,, Cr., 28 

191. Penal Code, 

ss. 307 and 391 — Attempt to murder — Causing 
hurt in committinr; rolhery. — Neither under s 307 
nor under s. 391 of the Penal Code can a prisoner be 
sentenced to fourteen years’ transportation, the 
punishment awardable under those sections being 
transportation for life, or rigorous imprisonment for 
ten years, with fine. Queen t. BiTAsrouE Doosadh 

^ pW.B., Cr.,41 

192. — Wayiny tear 

with Poicer in alliance with the Queen —The pun- 
ishment for a prisoner convicted of waging war with 
an Asiatic Power in alliance with the Queen must, 
under the Penal Code, bo either transportation for 
life or imprisonment of either description which may 
extend to seven years. IVhere such a prisoner was 


EWTEir CE — conti nued, 

8 TEANSPOBTATION— eonliMued. 

sentenced to ten years’ transportation, the sentence 
was held to be illegal. Queen v, Keiea Sinsh 

[3 W. E., Cr., 16 

193. Killing a wi- 

zard — A sentence of death was commuted into one 
of transportation for life in the case of a prisoner 
who committed murder in the belief thattho deceased 
was a wizard and the cause of his child’s illness, and 
that by hilling the deceased the child’s life might be 
sated. Queen ». OoRAM SuKQKA 

[6 -W. E„ Cr., 83 

194. Murder hy way 

of retaliation. — The sentence of death reduced to 
transportation for life in a case of murder committed 
rather by way of retaliation for injury than under 
the influence of any worse passion. Queen r. Tonoo 

[6 W. E., Cr., 46 

195. SecJcless assault 

with deadly weapon.—Xho punishment of transport- 
ation for life was inflicted instead of capital punish- 
ment in a case where there was no intention to cause 
death, but a rccUess assault with a deadly weapon 
which inflicted an injury hhely iu the ordinary 
course of nature to cause death. Queen ti, Khoaz 
Sheikh 5 W. E,, Cr„ 20 

106, Commutation of capital 

sentence — Likelihood of accident at execution . — 
Where the condition of the convict rendered it likely 
that, if he were hanged, decapitation would ensue, 
the Sentence of death was commuted to one for 
transportation for life. Boonnoo Joeaha u. Esi- 
eress 2 C. E. E, 215 

197. Eenal Code, s. 50 — Measure 

of punishment — Penal Code, S.412.—A sentence of 
transportation under ss. 412 and 59 of the Penal Code 
cannot exceed ten years. Queen v Mohanundo 
Bhunbart . . . .5 "W. E., Cr., 16 

198. Measure of 

punishment — False eiidence and forgery — Under 
B. 59 of the Peual Codc, no sentence of transportation 
for a shorter period than seven years can be passed 
on any charge. Therefore where a prisoner was 
convicted on separate charges of gi; ing false cv idenco 
in a judicial proceeding under s. 193, and of foigcry 
under s 467, and sentenced to seven years’ trans- 
portation for the first offence and a further period 
of transportation for three years for the second 
offence, the second sentence was quashed as illegal. 
Queen v. Goue Chundee Eor . 8 W. E., Or., 2 

199. — Criminal Pro- 

cedure Code, 18S 1, s. 59 — Power io commute punish- 
ment after sentence of imprisonment. —Under s. 59 of 
the Penal Code, a Court can sentence to transport- 
ation only in a case iu which the offence is punishable 
with imprisonment for seven years or upwards. It 
may, in passing sentence for the offence, commute the 
imprisonment to transportation, bnt it cannot commute 
the sentence after the sentence of imprisonment has 
been passed. Qhben v. Preh Chukd Obsowar 

£W. B„ 2884, Cr., 85 

12 B 2 
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sentence 

S. TrAN'POr.TATIOX— ^a"^****-^ 

Comn«fft(i»a »/ 


200 - 


„,ier <iro i.nfrtf**— To 

OniK- t. SO of t1i? Pensl Code lato epention, w 
pnniiimfiit »«»r<3ed oi oae offene* ilona rani*, 
MTfn TftrP impritoament and caTirt b« bum np hy 
»d4ia» two iKiteneei ttjtt'aer *nd then eoa»ntm» 

tliP»mil.-^Tn»te4 penal to traasrort»^'?!L 
MoomE Kosi 


2 W li»Cr.,l 
avr TL,Ct,*i 
SW B.,Cr,44 


QrtE^ r To-tOOEi* 

QCXB3* «B05irilUt . 

#e^e«— leipn'*""'** *• */«*!< of paf’K«»t of 
fint — S 59 ot tte Pra»l C<rle does not satbonra 
mbsbtntito of t^niportstion for the impona. 
TBmt to wbich o Coait esn lentenee su offender in 
deUiilt of psyment of fine KesBTSSS r Qctt^ 

[L E. B.. 6 Mad, 23 


203. /«i;iri»o»«>#nf 

— PesiJ Code * 37" — rssiJtrrl o/frs'e — When 
STL offeties « punubsSle Mlh»r iruli traotportstm for 
life Of impfisoiwent fo* s tenn of yesrs jf s »m*m« 
et tnntportstioi for s tens 1e«i tbsa life u swvded 
coeli term esoaot eieoM the term of inpruoament. 
Qtm'ff biues I L &,1AU..4S 

203 r<H«*»fa»«»n of 

tt%ttne*—Tiiein A*J XT of f$S2 « f— 

Japritoomtof or frootoorloltoo — Aa offleor •ho la 

the oxereisa of the poweei d senhed in s 1 Art XV 
«{ 16S3 hv3 pueed s sentenos of impnioaBfQt for 
srrea yfsr*. b'd power aadsr s. 39 of the Pe^ 
Code, to ecmmftte ths sratesreiatooneof-lrsniport* 
•tion foe the liVe ponol Jicssox J , diseeoted. 
^Efw c BtKwnoo* 

iaii.K,sup Voi,a',9 8\(rB..cr,e 


SBNTENCE-easf.eseif. 

8. TCA'rePOr.TATIOV— eon UJii 
$ 4t ~A sentence of traniportsticin for t«o peri^ 
each nf serea yesrs one tentcncc to commence after 
the Mpifstlon of the other, was not wamnteil by 
a 4S of the Code of Cnminal ProcP>Jnre. that tertoa 
aHowi-i!; a«eh a"ntencea only when the penal'iea 
roaaut of impruonoirat. 

9 WniPPlNO 

207 - S«iit“ne© eivitu; both 

whlppioK and Imprisonment— Porrrer 

3/ao..1rolo-Jrt Xmoflioij.. 2r-Actxmot 

ISOS, a 57, pare a StsffWtnte power to award either 

impnsoanient or whippms hat not both, and a 
arnieoce which pare toth was iltrcsl. ' 

ptto . . Bourke, O G. 239 

208 Person convicted of two 

or more offoncea under Penal Code— 7*Pf' 
ooomml aad ao -When % persoa is eOOTKW 

atonatime nf twoor more offeneea panithahlc oijdcr 
the Penal Code, the Ccart (• empowered to lenUBce 
the pnaoner m the me case to ruowius impnwnm'nt 
and in the etbrr ease to whipjaf nndrr Aet » 1 ot 
18^ AsoTiJion .BSIaA,Ap»lB 


204. - 


— Coamvtvfioi 


_— PraWCfl* «r 3TS Sll—A'ltmpla'rapt 

— A was ronnrted of an aHempt to eommit rape and 
was sentenced by tbe Jade* ton>oronsimpnwn-oent 
forseren yeaTs.whicbheniaimuted.nBdera 59 of the 
Penal Ciide to transportation fir the same term 
Held that naderm S'o and 5 U o^ (be Penal Cole a 
a^tence of imprvHn'nent for the offrace eomisitted 
eoall D”t be for a loa-rr tern tbui fire years 
and such sentence coaid sot be eommated. ander 
a. 50 totrsnsportitwn for a I neertenu Qvrn e 
Mntiw 1B.EB., A.Cr, 5 lOW lh,Cr,10 
205 

trs'eaes— fwyeisoat , __ 

altematire pnaubmeola «f death, ttaaiptrtation fw 
life, or njaroai impnscoiaenl exteadiag |a ten yean, 
a lentoif e cf foarteen years’ traasportatjon i* rfr i 
If the ^e thinks It ^per to p,,, a an,^ 
of trani7<irtstirra abort of life, he iVmld pus 
aectence of Impnwranieot for the term 8ied W i.— 
and then, ander a 69 dmape U to traatpcrU'ioa ftJ 
that pen^ Qcxrr e Kconoo ^ 

PV. B, 18S4, Cr., 30 
- 8ac«*8slve aentenees of 
transportation -Ce.w.wr Pmeedare CodT^f 


209 


- ImprliojiTneat^la 


whipping— Crveiiarf Proerfiro Cod*, 

Comri o’A ao'*»fissii to tafficf jfas »» 
aiipp at —A Conti hasnorower, under » 893 bfthf 
Cnminal Procednra Cede to reriaa its aenltnc* «f 
whipping by lofiifliag a ffna In cases where tbe 
sentence of wbipp og cannot be earned ost, all tint 
the Court can do » either to remit tbe whippmc 
altogether o* to aentenea the offender, la lien ef such 
whippiag Or of so mnch of the aentenee o! whipT "j? 
aa wu not rained eat, to impiiaonment, etc Tbs 
word -impriscrament’’ in a 395 of the CnminiJ 
Proeedore Code means a inbstantire aentcrce of 
impnionnicnt, and n-Tt itDpnsonnient for default i® 
paunent of a fine. QtSIS Kwraiss e SmoWS 

[LE.B..UA11.,30S 

210 Ground for seotenee- 

Stt’tmea’ofgroandt nyadynseaf — When whipp 
la imposed as a panishment. the gtoands for that 
form of nnnuhment ihoold be s t oat in the js® 
meat. Baotrar Qvnv . EE.B.,5irsd-»l®® 

2XL — Seatene* of imprisonme^f 

in lieu of whipping — Cnm >mI Froeid*'* CoJi 

f3S9ay. t 393— Powers of J/a^.sfra/r — 'Vbert a 

pnsenee whohu been sentenced to whippinsi* f®'*’'* 
to he unfit to under-nj snch amten e, and sica 
aeideBee li accordingly commnted to me of Impo-oa 
ramt snch nhrt tnted term of impnsooment n>a«' 
not hnng the total term to which snch P'«>’" 
U aenteoeed up to a term in eieesi o' the mssim®'" 
which tbe Coart pawins th» sentence Urompvtent W 
mfirt. Qtrea.Fmpress t PdrV.a T L P 
Alt^ 3Vi referred to. QrirwT'Trsrse r 
HSBl® - 
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SEKTElfCE — conUnvied. 

10 POWER or HIGH COLBT AS TO 
SENTENCES. 

(a) Gi»ekaxit. 

212. Power of High Court to 

interfere with eentertce.— After a sentence bns 
once been passed bj a competent antbority, tbc High 
Conit has no more poner to interfere nitb it than a 
prhato indhidunl, except upon appeal, or on a 
lefercncc, or by ary of ie\ision, as provided bj’ the 
Code of Criminal Procedure. QrrEN r. Pdban 

[7W. B„ Cr,,l 

213. Consolidation by High 

Court of sentences passed by lower Court — 
Separate een/ences, Illegaltfp of , — When the circum- 
stances of the case 3nBtify, the High Court may 
substitute one aggregate or consolidated sentence for 
sepiaratc sentences passed by the Court below snflacieut 
to meet the offence of ahieb tbe accused bas been 
com ictcd. HEinor MoitdaI/ si Jag-ai.aki>a Das 

C4 C. W. H., 245 


(5) E^•^A^CEME^T. 

214. Power to enhance — Crimi- 

nal Frocedwe Code, ISGl, s. 419 — Sessions Judge, 
— A Ibcssions Judge had, under s. 418 of the Criminal 
Procedure Code, 1801, no authority to enhance a 
sentence on appeal. Qseek r. BrnoEAii Doss 

[4-W.E., Cr.. 20 

215. Acquittal _ Ig 

Sesstcus Jttdfe and assessors . — Where a Sessions 
Judge and assessors acquit in a case of murder, but 
hud the prisoner guilty of a minor chaige, the 
Appellate Court has no power to interfere to enhance 
the punishment an arded. In the jiatti e op Totab 
S nAiKU ... 1 Ind. Jur., H. S , 63 

216. Appellate Court 

— Crtmtnal Frocedure Code, 1972, s, 2S0. — S. 280 
of the Code of Criminal Procedure, 1872, authorized 
an Appellate Court, subject to the proi iso in the final 
sentence, to enhance any punishment that had been 
anaided. ANOErjtocs • I. L. E., 1 Mad., 54 

217. - — — — Criminal Fro- 

cedure Code, 1ST2, i 18 — " Modifg — The word 
“modify” in s. l^, 3, of tbe Code of Criminal 

Procedure did not include tbc power to enhance 
a sentence : consequently w here an Assistant Sessions 
Judge passed a sentence of more than three j earsr’ 
impiisonmcnt, the Sessions Judge could not enhance 
it liEPEEATBIi. T. EAJIA PeEJIA. 

[I. Ij. E , 4 Bom., 239 

21S. — Criminal Fro- 

cedure Code, 1872. s. 2S0 — Enhancement ecithcut 

notice. ^Where a District Magistrate on appeal made 

an order under the Cede of Criminal Procedure, 
s. 2So, enhancing the sentence appealed from, with- 
out having served notice ou the appellant, tlie order 
of enhancement waa quashed as illegal Qieen r. 

HEKAiri An ... 24 "W. E , Cr., 72 


SEHTElSrCE — continued, 

10. POWER OP HIGH COHET AS TO 
SENTENCES — continued. 

219. Esereise of power— Cri- 

uiiuat Freecdure Code, 1872, s. 280.— Circumstances 
nuder which the High Court would, ru appeal by the 
prisoner, enhance the punishment under s 2S0, Act 
X of 3 872. Queen c. Sopfieuddi Palwak 

[13 B. E B., Ap., 23 : 22 W. B., Cr., 5 

220. — Criminal Fro- 

cediire Code, 1872, s. 250 (1861-69, v. dl9J.— The 
High Court on appeal, being of opinion that the case 
was one where no circumstances of mitigation were 
set forth, and where, without any sufficient rcaeon, 
the Judge had awarded a punishment which in ordi- 
nary cases would be quite inadequate enhanced the 
punishment under s. 280, Act X of 3872. Queen r. 
Goojeee Pandat 

[11 B. L. E., Ap,. 3 ; ^20 ‘W. E„ Cr., 21 

221 — Enhancement of 

sentence on appeal — Criminal Frocedtirc Code (Act 
37 of 1SS2J, ss. 423, 439. — A head constable was 
convicted under s. 380 of tbe Penal Code, and at a 
trial before a Sessions Judge sentenced to four 
months’ simple imprisonmert. Tbc prisoner appealed. 
The High Court, lu dismissing the appeal, durcctcd, 

[ as a Court of Eorision, tint tbe sentence passed 
should be enhanced. Metuee Au v. Queen-Eii- 
PEBSS . . . I. L. E., 11 Calc , 63G 

222. ' Criminal Fro- 

cedttre Code, 1872, s. 2S0— Alteration of contictxon 
from culpalle homicide to murder. — Under s 280 of 
the Code of Criminal Procedure, the High Court 
altered the conviction m this case from culpable 
homicide into one for murder, and enhanced the 
sentence accordingly . Queen r Eoheevi 

[21 W. E, Cr,, 39 

223. - — — Enhancement 

of sentence on persons not appealing, — Five persons 
were convicted of mischief; one prisoner appealed. 
Kotice to attend the hearing of the appeal was scut to 
all five prisoners, of whom only three attended. The 
Head Assistant Magistrate, however, enhanced the 
sentence passed on all. FCeld that the enhanced 
sentence passed on the pri<:onera who did not appear 
and who did not appeal iiinst be annulled. Anont- 
3IOUS . . . , SMad., Ap., 8 

(e) Mitigation. 

224. —Power to mitigate sentence 

— Criminal Frocedere Code (Act AXE of 1501), 
ss. 403 and 423 — The High Court could, under ss. 405 
and 42s of the Criminal Procedure Code, mitigate 
a sentence passed by a Magistrate and confirmed 
or altered on appeal by tbc Sessions Judge, on 
the ground that the sentence was MCC'siv e. In the 
3IATTEE OP THI PETITION OP BlSSUMEnUESHAUA 

[B. B, E., Snp. Vol, 484 : 6 W. E., Cr.. 7 
Overruling Queen r. RvsiDnONE ifuNnuL 

[4W.E., Cr.,15 

225. Criminal Fro- 

cedure Code, ISGl, s. 403 . — Tbc High Court (Ute 
the Sessions J udge) could not, under £. 445, Criminal 
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8ENTENCE-fe«^>"«»i^ 


10 POWER OF HIGH COITBT AS TO 

SE^1E^CE'— C0llJ.«»r!<I 

Piwedore Ccdf, 1861 nnllify the wdict of » jnry 
It iDtcrfenDg to Itiacn the paoiehinent. S 405 
referred to c»»c» nhere tfae cff.nee itei prored, bot 
Ttherc the paa shiacDt ii flirted vei held to to too 
feTtre and net to ceso where the fOBrjrtion lUeiiWM 
tons dertd improper. QtnES t BlSSOUlTli Mltm 

ia'W.it«cr-.e 

226 Exereiae of power®— Caw 

»»lf!ii/ted for ewiairfeeatie" of OottrnntnK—li 
there are cirenttiitaneea »hieh render expedicot or 
adrlaahU a mitigation of the amtei ee reqnvredbjlto 
Uw to be passed in eaaea of murder, the J adge may 
record theta cirenmiUncci and inhmit them for the 
ton^erationof the GoicrDmtnl,and the GoTermnciit 
might, nsdcr a 64 CnaiiBal Prccedope Coda, 1861, 
artastoitieemipnper Qnix e DasfB 

[W n., 1864,Cr,27 


SENTEKCE— eoaefadfi. 

10 rOWEP. op UIGH COCET AS TO 
SLhTEhCES— eoMladed. 


in#T reverie the conrirticn aod testence and ori«a 
r trial (». 260 of the Code of Criminal Ptocod^ 
V t Antnji GorzTOt • 10 Bonto *87 


BEP ABATE ACQUISITIOIT.* 

Sts Hnroplaw— Joivr painiT— yitro 
or, i»n InMisi ix, l*»orr*Tt— A<> 
QCIUD PSOrKBTT 

Sts Cura rassB Ilntrp Liw— Jour 
PlUllZ— PBlSCitmOK ASB OS68 OS 
Pxoor At 30 Joist Pamut 

BEr ABATE CHABOEB. 

Set Cai*» cxdm JoixBZB or CuAxoat 


227 “Esreree," JfeAtuagof— 

Cnniael Paeedare Cede (Art SiJ' of jS6i^, 
ei tffS 426 — Iheword^revenc' Inia 419 4Dd42^ | 
Code «f CritDiul Proeedue (Act XXt of 1861). ' 
aa S80 a d SSi of Act X of 16/fl. meant to tnake 
Toiditoiet aiide, or aaaol andnotnerely to ctooge 
or t&rc into ttoeaitrarr Qrai’* r EtoBi Bax 
[B. li. ZL, 8ar ToU ASd S 'W. B., Cr., 80 

S28 Power to tererae aeotenee 

•~CnfflteaI frotidsrt Ctii (Acl SIV ^ iSSiJ, 
t 436— A. wti charged with the e{f<sc« of velon 
tanly eanting hot! to r, and B wae charged withtbe 
•ame ottcnce and also with the i Sence of ahettinj A, 
The Magistrate found A gndty of the cffeoce, aod 
lentenced him to three months’ rigorous unprison* 
ment. The Magistrate alwi found H gniUy of abet 
meot of the cSence of rolnntarily canting fanrt to C, 
and centesced him to one month s rlgcroot impnean* 
ment and a fine On appeal, the hrttnns Judge 
held that there was so eridoire to ronrirt A. and 
he accordingly released the pruooer The appeal 
of B boweTFT, wii rejected, on the fwoBd that 
the evidence though it did not prove him guilty 
of abetment, proved him gnQtj of volnntanljcansuig 
hnrt I and therefore, under i. 4S6 of the Code of 
Criminal Procedure, the srntenee conU not be 
reversed, ho* error or defect cither in the ehuiK or 
intheproccTdingscn trial” Taialleged. JleU (by 
Mmia J ) that a 426 of the Code of Cnminal Pto> 
etdnre did not apply Ocxiv r MAsmuwstH 
CElTi*w»a 6BL.&,Ap,38 

® C O ciTm Moirvw Gnoss » MoBirnso Isatk 


CBAITSaiTg . 


229 

tteliow — I’ecepfioa ef csirfeici leadnien. 
miaot Proeedare Code. 1S72, s SSP — If „ , ^ 
tnid by a jury the H igh Court finds that laadmubla 
evitow has been rreclved, hot 'that, after seltsaw it 
Mrfe. there is t*her e^f,oR\|fce rwndon^S^ 
the jury may find a reidlct of guilt j. the B gh Omrt 


SEPABATB OrPEBCES. 


ConFletlon of— 

Acs BBTltJOS-CBUnSAfi Cii**— 
T*sc»» B. la B., Sop. Vol* A88 


Set Cast* ntciB SiSTrsci— Cwtunn 
bintseza 


Trial of- 

SlS ClStt VTOTt JCDBlB OF CbABSM 


SEPABATB PKOPEBTX. 

Set Casm rsBM IIitvb l.iw— J ojst 
FAX aT— ZiATCBB 0», ATO IS, 

PbOFIBTX— ACQ inXIS i'BOFXBTT. 

Acs Caazs rsxzB BrziuisDASs Ttirz. 
fiee SccczFsrox Act, 8 4. ^ 

PSB la E, 833 

SEQUEBTBATIOK. 

1. Writ of Bequeatratlon-Co*- 

freiff e/ decree or order e/Cesrt—MsU of Sotnisf 
I fioyeeme Ceerf, 3S9-*‘/'orawia”— The procert 
I of ecquertration for contempt of a decree or ordir M 
I Court, aa it existed fn the late Supreme Conrt, will, 
in a proper ease, Issneont of the High Court. The 
Obiect of mle S89 of the Supreme Court Buies, 
which required a party who wished to gnforce »“ 
order by sequestration to indorse upon the copy » 
the order served ofoo hie opponent a memoranduiB 
to the effect that In drfault of performance of th» 
order he would be liable to be arrested and to hive 
hla estate leqneitercd was to enable the party msk- 
tog such eBdorsement to apply tx~parte for the wnt. 
Id the abicnee of such a mmsarandom indoreed 

the copy order, a party dcimiueof enforcing an order 

by sequeitratioB mutt give proper ntiiee to W 
opponent of hie intentioo to apply for the wnh A** 
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SEQ,UESTBATIOI!r~conc?«(?erf. 

•order commandiug an act to be done "forthwith " is 
snfficiently in conformity with the rule that requires 
the time within which an act ordered to bo done is 
to be perionned to be specified in the order. Hari- 
TAliIABHDAS KAIjUAKDAS 0. Utamchand Manik- 
CHAND . . . .8 Bom., O. C., 135 

2. Preterit/ out of 

Jitrisdi<!t^on of Sigh Court— Potcer of Ptglt Court. 
— The High Court will assert its jnrisdiction for the 
purpose of preventing a writ of sequestration issued 
hy it from becoming a mere form, and under proper 
circumstances will operate in personam where the 
property sought to be sequestered is outside its 
jurisdiction. Haeivaxhabmias Kahtandas t*. 
Utamchaud Masikchakd. Ik ee Gopaibav Mxbaii 

[8 Bom., O. O., 236 

SEKVAKT. 

See Cases tjkdee LruirATiOK Act, 1877, 
•AET. 7 (1859, B. 1, CE. 2). 

See Cases ukdek Mastee akd Sbrtakt. 
See Cases vkder Ppbeio Seetast. 

Custody of— 

See Aems Act, 1878, s. 19. 

p. B. K., 20 Calo., 444 
I. L. B., 16 AH., 276 

See CONTEACT Aot, s. 178. 

p.L.B.,4Calc., 497 

Domestic- 

See Act XIII OE 1859. 

[2 B. L. E,, A. Cr., 32 

See Wmi,— CoKSTEtrcTiOK. 

[8 B. L. K., 244 
0 B. L. B, Ap., 4 

Inability of — 

See Behoae Excise Act, 1878, ss. 53, 59. 

[U C. L. B., 416 
I. li. B., 6 Calc., 207 
I. L. E., 0 Calc., 847 
I, L. B., 17 Calc,, 566 

See Bojibax Abkaei Act, 1876, s, 45. 

LL L. E., 15 Bom., 45 

BEBVICB OE PROCESS. 

See Cases ukdee Beooess. 

BEEVICE OF SUMMONS. • 

See Cases. UKDEB Sujimoss, 

SERVICE TENUEE. 

See Bekqai. Cess Act, 1871, s. 3. 

p C. D, E,, 373 

See Bombat Ketenpe Jubisbiotiok 
Act, S.4 . E Ii. E., 18 Bom., 810 

See Cases ukdee Ghatwah Tekitee. 


SERVICE TENTJEE— eonttmied. 

See Geakt— COKSTECC nOK OE Gbakts. 

[4 Bom., A. a, 1 
I. L. B., 0 Bom., 681 
I. D, E., 16 Bom., 222 
L. E., 18 I. A., 22 
I. L. E., 10 Mad., 1 

See Heeeditaet Offices Act, 

p. L. E., 19 Bom., 250 
EL. E, 20 Bom., 423 
See Limttatiok Act, 1877, akt. ISO (1871, 
AST. 130) . L L, E., 1 Bom,, 586 

See Right of Occhpakct — AcqoismOK 
OF Right— Sttbjects of ACQCismoir. 

p. L. E., 4 Calc., 67 

1. Creation of service tenure — 

XfOng possession — Presumption — Chakeran lands — 
Chowkidari duties — Onus prohandi. — Long posses- 
sion of lands as chowkidari chakcran affords ground 
for the presumption that the lands were set apart as 
such at the decennial settlement. The onus of proof 
that the lands were the private lands of the zamindar, 
not set apart at the decennial settlement ns chowki- 
dari chakcran, is on the zamindar. Mooktakeshee 
Dejjia Chowphbaik c. Comeciob of SIooeshed- 

ABAH 4 W. R., 30 

2 — Performance of services — 

Pature of grant. — A grant to a man and bis heirs 
on condition of I'erformmg ser\ ice does not in general 
mean that the Ber\ ice is to be personally performed 
by the grantee or his heirs, but that the grantee is to 
be responsible for its performance. Sitm LAim 
SiNGn V. SIooEAD Khak . . 0 W. E., 126 

3. Deshmukh, Services of — 

SeredUarg offices— Pom. Act XI of 1S42, s. 2.— 
By B. 3 of Act XI of 1843 hereditary oflicers are 
bound to “render the usual BCTN ices of their respec- 
tive offices, as far ns the 'same may be required by 
tho Collector or other officer under whose control 
they may be placed by usage or the orders of Govern- 
ment.” Semble — That tho "usual sen ices” of a 
deshmukh cousbt in making himself thoroughly 
acquainted with all circumstances affecting tho land 
revenue in his district, and in communicating such 
information to the Mamlatdar or mohalkari; and 
that the deshmukh is bound to perform or pet per- 
formed so much uriting business as is necessary for 
the above purposes, and no move. Bat if iiy reason 
of the snb-division of the talubhs liis duties in that 
respect are increased, he is bound either pcreonallj to 
perform such increased dntics or to provide a kar- 
knn or Lorkuns to perform them for him. Rakgoba 
EAIE r. COIiEOTOE OF Ratkagiei 

[8 Bom., A. C., 107 

4 - ■ . - - — .Eight of female to inherit 

service tenure,— The lau in tho Bombay Presi- 
dency recognizes the right of females to hold majum- 
dari vataus, males being appointed by them to per- 
form the sen ice. GovEEKifEKT op Bojtnsr r. 
Damobhae PABiiAKAKDAB . 6 Bom., A. C,, 202 

e. ffereditarg Offices 

Act (Pom. Act XI of 1843) — Might of females 
to inherit. — Since the passing of Act XI of 1843 a 
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SEBVICE I 

ftirsle c»u a esjoikcIsti Titan. Tbe Ctl ' 

letter eio « T> tht nLoff procerd* tf s vataa (0 

iie oitmtiir r '* •“ r«Um »o»l> 

prorf lis a» lu» r nicDfratioo Dil Srsw r Gor 
ES'xr'iT OT B usiT lUrrsBii EsttBiipit 

r B*i ‘■rBJ 8 Dobs., A C.,S3 

e Eight to clEe'ate In proper 

tlon to starei held In raian— DiTterf**.* •/ 
C f JtJ AJ o/ISi3— Th« I am*!* tadtwo 

* 1,1 e icd tt» a«fMiiast mf ta * patilki Tatas 
i-i ao <ct«n brrQglit the plaictiC to «flafc itb Lii 
TT'bt to cffciate tirite •* ofMa t« the Jtfeadact — 
Mild that the plaktifl »u tot Memsritj eet-tted 
to ftvfh right tboagh the fart of he* 
fharct in the ratao Bight he a reafoo f<r the Col 
leet'-r to exnciae hu H fcnt.ra under Act TI of 1*43 
{when it >na m force) in faconT of the {Unit ff bj 
tttiSBji,. to hiTB a lender period of BaDigiTDe-nt than 
to the ditendant la the eT«i cf luo (harm net 
agreeing a* to the pmem to oiteiate BHarm 
SmtaiT t BHiTist hfi^an 12 Bout, 233 


7 Powero'arattndartocraate 

a p»ipetual SQUtaUJt— /an^a </ tt<rt$t»rt 
JtuiK rt Bi-iteenrraf e/ catoa— Aoeoepotra 
ornaf C aetracfiea of— F (ea— 5«aarf Coaa/ratf- 
tttnef The ereat os of a perpraal Bttta a- lotb 
t etrtai >ktre of tba eatia u eniti oa aeecant 
BBtahhi-uaitbiathe o'a bolder cf the ratan 
for theta* being Bcre (apeeiillt «b<ti >tii<!onetor 
good aod <i1aah a ernederttv-e pairaf to the ea^ 
Bat St u not eonprUat to bio to txclade Lia tae* 
cefDci from tb« es ire maugetteat of the ratao 
la lath the anentcc of tbe ^lotifi vio wax a 
deaai aad tbe Uit propnetor of tM dnh at* rataa cf 
Tegar grasted to the eneet or of (he dirratiata a 
hararpatia ubereh; in Cenrdinlioa of tbeaemeex 
tbe l*t.er vai to irnler to tbe famcr in nroTmng 
tbeTa'en. bedefcndacti anmtor «ai to ooe. 
third of tile TaUa ti ra^ni natal h btm cenentra 
to grafratxo 6 iheeqacntlj the pla ntdr# aii«ri*ar 
granted to the ibf'iu^te’ aneextor a vbirh 

referred to the haiarpa ra aJieadj nerated and 
Texted tbe eatae nara-tneot of the eaUn la the 
defendant#’ 4Dfe#!er frm geseratioa (o gmmtioa 
after tbe eaiJ Tttanira# rerormd. After perXneted 
legal rwMdingr. ia which tie defendant#' aErfi*«r 
aaiiited tbe plaintiff# frrat-gnad'atbcr tbe xataa 
wa* reeormd in 1533 In IHO the de'eodanbd 
aacei.or artnaHj entered nlo tie n-i-x^ rmnit 
aad carlinned to manage till IS 0 » *!*.<!, 
year GoTerDnfBt put tbe xalan vnder attacbmen* 
From 15vO to 18G4 be mtiaiiMd en‘ cf jtmntjja 
n «B»t»{iin)r» ef lie jttaehaient la 2iH Got 
emme-t rnnored lie a’taebncnt aod rntorad tbe 
pSajitiffi father On bo^ »,hri fc- 
IheCdlrctono appoint xcBeaie to tehe pemnen 
aad Banageasent rf the ralaa the plami ff# fatbn 
-n^a repi, ^ the JSth Xnlj 1^ that he bad 
an<wiW the defeedacU father to manage a aad 
tU ^fendaati’ lather racluiatil to manage it 153 
lie draA w ISSO On hi. d« h a IrraSmocK 
tearnama «a» nented to tbe defeodasu f aad -4 
by the Bother ef the pUistiU, who wax then a Bnw' 


SERVICE TUt CHE— eoaf nttJ 
Coder that taoolbteamijia. the defendis'i mnaageA 
theret-alilllfS* la trbM-bj-MMieplaiatjff barms 
attained bu maynty, xrish^ to masace it iimulf. 
bnt «a» opposed hr tbe defesdaot# The (orrlee* la 
coanfrtKn «itb the Totan bad ceaaed u 15W The 
plantifl tierffore tron^ht tbe pTceent sail in I5SV 
toreeorer the raUa with mexne pmfi's Tie defc^ 
darts Set np tie ha*arp*tra aod the santd by nlich 
thee crntrtdrf they had acquired tbe iertd.taiT 
ngbt to lerp the whole Tataa m their prescuioa and 
iaaiiajrm*ni aod to take ooe-tbird of the tserme 
denTedfriTntbesame TieplauitifiiiDp'eacbedtht** 
docoire"t# tt fcgtriee, and rontfsded that ro any 
caae ifcer we*n cot binding on him a* St trax art 
rompeCrot fo fct* aacerfor la mat* a prrmaaert aifo- 
ation of the xataa a* I't management heywd his 
lifetime Tie Coart of Erst mitance awarded t*-* 

'■ pU.»t B erlsim On appeal by the defendants to Ihe- 

I High Ctnrt — MelJ rrserang tbe dreree of tbe 
lower Conn that th» ngb s cf the defrodante nndj 
tbe kararpwtra were la foreeaodbindmeoothepUi^ 
tiff 00 wi hrtandirg that the s tt lee* incidental to tbe 
tatan bad oeaacd. That docnsoenl had itto Meeiit«J 
tot mereU tocnat* a pennanent cS-efor the aersirt# 
of which a mtain abare in tbe ratan was allotted ax 
rcicnneralv n bn' i ptneoeded on tbe epoeial serriee 
to be mdmd to tbe family of the grastv by the 
recorery ef the ratan liarJf In rtber weeds, *h* T*'* 
lofsaert of tie wriwe u BittA'ih was cot tbe (cUn 
*oead,rati«n rr mctic* for tbe past, Bor did h 
eiprtmly pronde for the giant ooaaiag when the 
aerrioes el^li be so lorjet reqatfed. Stli aI#o 
that the asnad porpened to extWde tbe gnnir'l 
eooenioes lo tie xatan rrtinly firm the maDa'Toebt 

of tbe Tata3.asd to rcF It is tbepcTmaaeclmiitaU: 

and whilst Iraucg ties as tb« a^ste ownm of 
(he two tloda. to depnee them ef all ccatrol «r*r ^ 
This via 1 rtsally to a tach ar incident to tbe ratan 
mcctisutcBt with I.J nature which tbe pUmtifCa 
ascTstCT Waa not competent to dc Tie parties wrt* 
entitled to tie yomt management ot tie Tatan as 
tenanUm ermmon m respect of tieir nndinded 
aha-raa Bsnui Butuct r Gtaura Ttkata 
I> w« X I*. E.. 14 Bom, 82 

8 Appjomtiaeiit of depaty— 

Power ojiolier »J Inert — Tbe bolder of an tere- 
2.ary t£Eeo aneb aa a dnbpnode ratan, cannot emte 

an hereditary deputy Tbe appointment of adr^fj 
made by a particular laenioidit cascce eiteod be- 
yond the life of aneb incoabent. Eat»x Blear 
sarm T lliaiirraiTTiaHTisaTB 2^in,23T 


8 — — — • Seath of grantoe without 
heirs— CartoM—AeccrncB (J jegitr to fraelor 
— Where the cnihiij of the eenntry waa fonnd to b* 
that CO the death uf a aemce tcnnrt bolder snlieot 
hei ■ b a jaghir reserted to the grantor the 
tie grantor to tb« land cn tie death of tbe grantee 
wT'V-nt btlri was rccccnued. TtivTssmTarg 
EersH X lino lat SaaB S TV. B, 67 


preperfy/or rele/fiewe— A mchnia.'idar haring dei 
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SERVICE TENURE — cuniinued. 

and aliandoncd Eis tenure appertaining to a rcEcl’s 
estate uEieE «as confiscated by Go\emn-cnt 3 was 
licldaict entitled to rcco\ er tLo tenure on the ground 
that the mokurari uas rot an ah'olutc tenure, but 
one 'on condition of sere ice to be i endered to the 
former proprietor rrho'e estate has been confiscated 
for rebellion. Kepai. Siege t. Eam Scbto Si>'Gn 

[■W. R., 1864, 5 

11. Alienation by bolder— Cro- 

fnt/am — Poirer of holder to alienate. — Each holder 
of a crotriyam conferred for lie cs can only alienate 
his oun hfe-intere't, SnsnAEAiirBTi AlnDAii r. 
Vaekkataexi AaniAi . . .1 Mad., 465 

See VissAPPA 0 Eaeajogi . . 2 Mad.. 341 

12. Interest of one of 

co-parcenersin sercice tenure — Hature of interest — 
Act SI of 1S43. — Held that the interest enjoyed by 
one of a body of co-parcene’-s in possession of hind 
attacbed by nay of emolument to an hereditary otfice 
cannot be beqnealbefi to one or more of the other 
co-paiccncrs, ns the estate held by each sbarer is, 
only a life interest, subject to the right of the Col- 
lector, under Act XI ot 1843, to assign a fit remu- 
neration fiom the rent and prefits fer the maiute- 
unnee of the poison appointed to conduct the duties 
of the oflice. Bhieappa t. .Mawappa 

[8 Bom., A. C., 128 

13. Adverse posses- 

sion asninst one holder hotc far a lar against a 
succeeding holder— Judgment against one holder 
how fai res gndicala against suciecdtng holder— 
Ahenahihtv of lands tihen scmces are abolished — 
Bora. Act II of J865— Bora. Act ril of 1S63.— 
Meld (1) that, in the absence of fraud and collusion, 
adverse possession for twchc years during the life- 
time of cue lioldei of sen ice latau lauds is a bar 
to succeeding boldcrs. (2) In -the absence of fraud 
and collusion, judgment against one holder of sen ice 
\atan lands is res Judicata as regards a succeeding 
holdei. (3) Such lands become alienable nben the 
sersicos are abohsbed, except in cases uhete there 
is a concurrent famils custom operating siniiiaily 
to keep tbo \ alau estate together. Such a custom 
may continue and m,iy singly bind toe hands of the 
succcssb e hclders of the property after the former 
restriction has failed or been rtmoi cd. The abolition 
of the public duty does not alter the nature of the 
estate. If the family custom forbids alienation be- 
yond the lifetime of the alienor, the custom will 
operate equally after the patiimony has ceased to be 
a eatan, as befoie "IVbere, bower er, such a eoncui- 
rent custom docs not afifcct an estate, then nhea it 
is freed from its connccticn with the public oflice the 
reason arising from that connection for the preserm- 
tion of the est.ate necessarily fails, and the lands 
become subject to the ordinary law if descent and 
disposal. jPer IVEsr, J.— O) hands nith respect (o 
which a summary setthment under Bombay Acts U 
and VII of 1863 has beer effected are wholly exempt 
from ofilcial ohligatiou. (2) Where sen ice lands or 
what were deemed sen ice lands hare be<.n aliened, \ 
and at a later period the set rice has been disclaimed or 
abolished, this snbscqrrent abolition or discharge 


I SERVICE TENURE — continued. 
renders the title of the alienee in possession undis- 
putable by the alienor’s heirs, assnmiiig that there 
is no special family custom operating npait from 
the larv which preserres serr ice lands for the intended- 
uses, The alienation is, of course, subject to the 
terms on rrhich family property can usually be 
alienated. Eabeabai" v. Akambat Beaovaat 
Desspasde , . . E Ii. E., 9 Bom., I8S 

See Vasasji Habibhai r. LaUiC Abee 

[E E. E., 8 Bom., 285 

14. LiahiUtg to sale 

in execution of decree — Police jaghir — Public ser- 
vices- — A Ecrr ice tenure can be sold iu execution of a 
decree fer arrears of its orrn rent, poor ided that the 
service due from the holder be of a priratc kind, and 
personal to the plaintiff, but not where the sen ice is 
of a public kind, as iu the case of a police jaghir. 
IrimfoxEE Singe Deo r. Kaseee JIabtoon 

' [25 Vr, E., 208 

15. — — Vatan — Morl~ 

gage of ratan propertg — Adverse possession — 
limitation — Suctession to ratan— Pntrg of ratan 
in name of trespasser— EJTect of Gordon Settle- 
ment effected with trespasser— Pigjit of redemp- 
tion —P P died in lSi7, leaving his two widorvs, jST 
and P. The plniutilT P was bom to B in 1848, i.e., 
the yearafter B B’s death. B B’s ratan bad been 
attacbed by Gorcnimcnt in 1844, but iu 1848 or 
1849 Goremmeut restored a small portion of it, 
entering it ia the name of K and refusing to reerg- 
nize the infant P, In 1865 the Gor emment restored 
the rest of the ratan, agnip acknorrledglug AT as the 
holder, the agreement with her bcinir under “the 
Gordon Settlement.” In 1SG5 iT mortgaged two 
rillages (part of the ratan) to one -S (father of the 
defendants), who rvas the vatani karknn, for R'ijfiOO, 
which had been adranced by him to A', while the 
vatau was under sequestration. Possession was given 
to <8, and the r ilhge oflicers rvtrc directed to pay him 
the revenues. Subsequently Brepiuted of her bar- 
gain, and directed the village oflicers not to pay the 
rerennes to iS He accordingly brought a snit 
against her for the revenues of 1869-70 and obtained 
a decree, iu execution of rrhicli bo sold the rillages 
and bought them at the sale In 1878, borverer, the 
Collector cancelled the sale under the Vatan Act 
(Bombay Act III of 1874). In 1873 S obtained a 
further decree against E for the rcr tunc of trro y care 
(1S70 — 72) and for possession ns mortgagee. He got 
po'session through the Court in 1875. AT and P, 

\ wbo had been on good terms, quarrelled, and on the 

; 16tb hlarcb 1872 E adopted one B a> a son to her 
deceased bnsband B B. In December 1872 P sued 
AT and B, praying that he might be declared the son 
of B B, and that the adoption of B might be can- 
celled. In 1879 the High Court held that PVas the 
legitimate son of B B, and that A’s adoption w.as 
inralid. The legitimacy of P being thus established, 
the Collector, in 1878, entered the \atan in his name. 

At that time and until 16S0, P and 5 rvcrc oa friendly 
terms, tbo two haring joint posscssioa of the mort- 
paced villages, P being snbseqncnlly' to October3S7S 
the recognized occupant, and 3 taking some, if not 
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SERVICE TElsnJEE-^conifinKei. 

19 — — — — Impaffible raian 

— Disccnlinuance of services. — Discontinnance of 
8er\icrs attached to an imparliblD vatan docs not 
alter the nalnrc of the estate and make it partible. 
lUiiEiLO I'KismAK r. YEsnvAxxEAO JIadhateao 

[1. L. B., 10 Bom., 327 

20. — — Conmuiatton of 

seriiees — Desaigiri allotcance — Hight to hold as 
personal grattnlp—Amin stihlidi— Suit to establish, 
right to omin suhhdi. — The parties, rvho were desais 
of Jlahndha, in addition to their “ desaigiri ” allowance 
enjoyed an alloaancc called “ amin sukhdi.” In 1847 
the plaintiff sued the defendant's father and tho Col- 
lector of Kaira for a share of the allowance ; but as 
tho whole of it had been reserved by the Collector to 
the defendant’s father as the officiating desai, the 
suit was rejected xindcr Act XI of 1843. In 16C6 an 
arrangement was come to, under which a sum of 
B40-2-0 was to bo annually avaiUblc over and above 
the remuneration of the officiator. On the 9th of 
July 18G7 the defendant received this sum for the 
first time. In 1873 a new arrangement was effected, 
under n hich the serx ice was abolished, tho Govern- 
ment resuming half of tho pllowanco and giving up 
the other half freed from sere ice unconditionally to 
the desais. On the 4th of October 1878 tho plaintiff 
brought this suit to establish his right to a share of 
the moiety of the amin sukhdi allowance given to tho 
desais by tho Government and to recover his share of 
the amount received by the defendant. Tho_ defen- 
dant Contended that the alloxvauco was impartible and 
in the nature of a personal gratuity exclusively enjoy- 
able by himself. Jleld that, independently of its 
origin and the light in which it was regarded by the 
Government and the parties, tho amin sukhdi allow- 
ance having been actuallj included in and dealt with 
as part of the desaigiri vatan, and a moiety of it 
Laving been subsequently freed from tho obligation 
of service, the desni who happened to officiate at the 
time the allowance was freed from service had no 
right to hold the moiety exclusively as a personal 
allowance to liimself. SlANEKlAIi AitKATiiAJi c. 
SniTiAn BnoGiiAi, . X Ii. E., 8 Bom., 428 

2L — Long possession 

•—Liability for rent. — The mere fact of a long prior 
pos'cssiou or a seiuice tenure on no rent at all gives 
the holder no c.\emption from tho payment of rent 
wh cn tho service is no longer required or performed. 
Chtodeb Hate Eos r. Bdeem Siiidab 

fW, E., 1804, Act X,37 

22. Coinmnlation of 

services for rent — Where the original donee of a 
service tenure ceases to do any service and pays in 
lieu a rent which his descendants continue to pay, 
the condition of the tenure becomes altered fiom 
service to rent. MAnEUnaA Sikgh r. J okha Sikgh 

[19 -W. E., P. C., 211 

23, EeBTimption of teimre— Par- 

tiiion where service lands are all allotted to one co- 
sharer . — '1 he joint proprietors of a taluk h assigned 
to the defendants n portion of land therein in con- 
sidcration of choukidari services rendered by him 
throughout the area of the talnkh. A hntwara 


SEEVICB TElTDEE-eofl/fntfctf. 
having been effected, the plaintiff obtained a fourth 
share within which fell tho assigned land. Upon 
this the plaintiff sued the defendant to take back 
three-fourths of the service land on the ground that, 
being a onc-fonrth shareholder, he ought not to pay 
more than a onc.fonrth share of the consideration for 
the services rendered. Held that, as long as the 
defendant’s services were required and rendered, the 
plaintiff conld not, in equity or justice, withdraw 
from the defendant that land which had been given 
him bj' all tho shareholders, when they wore joint, ns 
a consideration for those services. Beechook Pasbait 
■D. KtiEAa SiNon . . . 20 W. E, 369 

24. ■ — Bom. Act VII of 

1S63, *. 2 — Jurisdiction of Civil Courts — Ilesump- 
tion of service tenures. — Cl. 4of s. 2 of Bombay Act 
VII of 18C3 (an Act for the summary settlement of 
claims to exemption from the payment of Gov ernment 
laud revenue) enacted that no suit or action between 
Government and the holders of . . . any lands 

held for service in regard to the tenure of such lands 
should be entertained in any Court of Civil Judica- 
ture, Held that the phrase “lands held for service ” 
meant lands declared by Government under s. 32 (d) 
of the Act to be so held, thongh the plaintiff might 
deny that the lands in respect of which he sues were ‘ 
service lands. The laying down of general rules by 
Government ns to the resumption of service lands 
under art. 3, cl. 3 “of s. 2 of the Act, was not a con- 
dition precedent to their protection from suits and 
actions in respect of such lands. Pbeushankae 
EAonTKATnei v. GoTBsmiEST or Bombat 

- [8 Bom., A. C., 195 

25. Suit for eject’ 

me/it — Bengal Tenancy Act (VIII of 1885), as. 89 
and 181.— Service tenures are excepted from the opera- 
tion of 8. 89 of the Bengal Tenancy Act. ilOKBuii 
Hossain V . Ameeb Sheikh 

[X X. E., 25 Calc., 131 

28. Beiuinption by 

the Government of estates held on political tenure — 
jUiaed estate of saranjam and inam so held — Juris- 
diction of the Civil Court. — The engagements entered 
into by treaty between the British Government and 
the Baja of Satara in 3819, and the terms fixed 
separ-vtuly with the several Satara jagbirdars in 1820, 
did not impart any greater fixity of tenure than had 
previously belonged to the latter under Uaratha 
rule ; and their joghirs remained liable to resumption 
at the will' of the Government. Tho question to 
whom a sanvnjain, or jaghir, shall be granted, upon 
the death of its holder, is one which belongs exclu- 
sively to tbe Government to be determined upon 
political considerations ; and it is not within the com- 
petcncy of any legal tribunal to review tho decision. 
Inam villages and lands, with the mokasa, included 
originally in one saranjam granted under the Slaratha 
rale for the support of troops, remained after 1820, 
when the rule of the Peshwa had ceased, a personal 
and military jaghir, forming a mixed estate of saran- 
jam and inam. The tenure ,roTiained, under British 
rule, piJitical ; and no distinction conld be drawn in 
this respect between the inam lands and the saran- 
jam. The whole estate passed to the persons whom 
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SEEVICE lEKUEE-rn'r.wi? 
tl.e G(» rr n n t at ns d fcrttion for 7chtif»J r«K»i 
rtf 8tiit< aatbf.raiK witJmitiMbftrgfCmprltot 
to 811' Co 1 I o' law If qudtion ibf dcruion M tt>e 
fXKHti'C Bitloity 1 Ib niattir SrillX » 

AJiiorl' 'r •ii'< 'iM r Biaruni 

[I I- 17 Bom., 431 
I,. H.. 20 L A, 60 

27 — — Bkooaeor 

Eh oj-iara are t^ard to rfootr fertajn 
cubtouan sf^iirea bul tbfiT Unda are nit 
ill lAi^iTU lEwaatl r 

28 Poirer e/Cer»ni- 

meat rttame tnojytudari rataaa — GoTemittfnl 
ijs no TOWfT to Tfti.iiJe majnadan ' atatu nhoro it 
<li<peDira «it}> tbe atrtirti is rta rtt of tbfia. it Ibe 
loWcraol iiifh 'alas* ire rcade and aillittg to pr- 
fvrm bscb Hniffs Gotmwbeft OT lOMBtT e 

EatioDitasPaBtiasiiDas 5 Bom., A C,202 

29 — S«rrifMrf»a/v»»«il 

inti — P'J** of .amtodar te rtiumr—K utnindar 
bai primd Jaeie a ngbt to niame laedi of tbe 
UBiadan crasKd auhjcet to a quit rest to tenaata 
open ccsdiuoa ■•f tin rcod no* penoosl aerrief* 
nbcn lucb imic a art cuposied wnh. ^a^iTait 
I izr r Zaucieia o* biiti Ficra But r 
ZaiU'tMBOT 'UEB I L. B., 7 Elad,268 

80 ' ’ — I fait/oe fotaafe* 

«m( to rutma vita leeneea aot 

ffjaxrtd—hndioft —1 •o«d A to reeoTtr iutd« 
Bieiiti o! but dee ea ih« (.resad (hat d' hdd a Tillage 
on aerviee tiusre (gnsted «b coadition of paym: 
hut and perfonBing aenieci , that the aernee* ef 6 
were net at ercKiit tniBind as the Coon of Warda 
Isd aiiiiffied the icana.iinciit of the etUte of B . 
that the aateiemcnt had aeeardisgly been incrtaacd 
and that dtfendaut had dfchne I to acceTd a Icaae at 
as enhanced rate and to exfentea <xucteri<an A 
denied that he held on lervice tennie, and ait vp a 
gilt from one of the anciftort of A Hild that, u A 
faued to prooe the alliged gilt and had not trareroed 
E 8 ahfpation that he wai entitled to rtsnnie the 
grant when the acrncM were not required, and aait 
rcmaproTfdtUt tbe kirt had been mliancrd oq cn« 
oecauoa vltiont objertioQ ir ni A, thrre wm tTidfset 
to warrant the ecnclnason that the « illtge waa neither 
jnan ncr grasttd in poprtnitj bnrdined with a 
etrtam ^nce, and that B via entitled to the 
tnhaiictd rate fUimed. biTauvaBazT e. Jaca-. 
jana hasaTA’ia . I L. B, 3 llm«„ 387 

' — — Xoidlonf ead 

(eoaaf-Oernce ««■« «iM riat~Z»la»et»ntaf 
real— £e»»«ip(ie«— 0»»« ;>rOtaadi — In n mil 
broght in Is-S by a lamiadar to nrorer an eetate 
eryrtM bj hit iredentMT to the nredceeitot of the 
d.fendut on a ifnKe tetnre, a email m neyrent 
being a-io mwTfd. it appeared that So l^the 
of the pUlnldTi predecettof to rent had been ,tob 
lithi-d ly tnit. but there wu no eeMeneelho^ 
acrvxfe waa tben dupented anth, but in iSSS It maa 
intimated lo the defendant that the icTTice wai d^ 

rested Wilb. and a Lotuw lo o ot «u ai,f» t- a_ 

tt. « UK.S ,w .Jit 


SEBVICE TIUCBE— eoi/iared 
mas, bomeeer, glrm to I iin at the aame time 27<?d 
(hattbcplaisdff mas nrl rttfladed oy any lirpnrf 
eontraet from mereaing the rent, and that the 
terden of imorinp t! e pica that the plaintiff was so 
enUlled to ejeet lay on the d fcndania, a id had ml 
hecndischarctd, Jfjuil>Ene Visaava 

[X. la B, 14 Mai, 36£ 

32. Oroaf o/sereiei 

feaare tea/ Jrtt—Attittaaeat o/ reaf If n/lltmtai 
offnr e-5ea temce ao longer rfjmtfta—Sota. Je> 

• / IhctalukbiSantoltlenicntcICefrharinc 

aatfs»d rcnt'free land, on the ground that it ha., 
heen granteJ for temce, and that temce wat nt 
longer rrqnir d. — Jleld that this was not a mfiaeni 
dsteoce lo au action liv tbe holdrr of the land, it uci 
being ibown tnac by the tenaa of the grant (asasm 
lag that there had been a gmol of an estate bardfSfv 
mithamtf«)the<statewtadetennuudby th e rca is* 
non of the «erief KiVAi. hirm e Titrsfim 
6aTTLtii>yT Otticeb I.Ii.B.,lBoin«688 

33 — ■' LanJt held to 

amarafx teaorr rttvmalle at tnll tn reatcmil’l 
aotieo— B ioi oiaoaafs to reaiuoalle folxei ««•* 
e/^fd—A rilUfeasd its hsmhtshad heesgirroby * 
plaiDtiS'aaneeitora le the anesttoracf thedrfendtftt 
oBt«)animKrr.ce nainiiff now reqoiredthedtun* 
danlttohaisdei er the land, and bad Krred two eat^* 

cntbimto lhat rlTcrt The fint of such notices had^ 

been sirred Ina thss three o eatbs before the end of 
aftsli ,10 the second smt mie tbrettesed lo defsnlt 
of reply mithis tea days iield that lends hetdea 
asnaraa feenn arc reratBalle, and that the defrodsntr 
had so pirmanrot right of tenure JJild fnfthlf 
that, before such neemptiou of lands can lahe plars, 
reasonable notice me,t he luezii and that theaigices 
mbirb bad been acnedaerMnsnSiaent. l<AbssiTTS- 
e \asuTsow r.ASaii EE B,23Mad,S62 
Sea r-ccpc UssiBA Bass Boovaxa^oz BaiU' 
»c*e PsxxrasairTVETSaransrAatMO 

17 Moore’s I. A..12S 

34, Joyie ^ramfed 

to goraxt or rt/foy* eraleimat—BetaeipltDa i* 

I tawiodar— Aiatilils fa eyerfmea/— Aof'fe/of»'f 
I — A sernce tenure created for the perfonnincte of 
I semfca. private or ptnonal, to the eamuidar may be 
^ nwvmed by the ctaiisdar when tbe aerrlces are no 
longer rrqnired, or when the grantee of the tenure 
nioeea to y<Tfonn the Kriiecs The distisct'cn 
between a grant of an estate hardened with a certain 
sernce and an office the perfonnatire of the duties of 
which la rrmnnerated by the use of certam lands 
pointed ont SantBjati v Solar Zamitdar, 
I L 3Iti ,2tS t Marrogolxad Ba\a x! Pam* 
rstfao X»ej, I L, B , dCate^e?, Snili CioaBtr 
Post JUadlab J/ockce, S D A fJSoTJ.p 1?'?/ 
Atfsaeay S’Hf iJeo ^ Ocreraoiea/, fS tf. B^321 1 
r»i* soyaia Poye Bammaravte BohJar T. 
JVoiaioramy reatofadre Aaidoe, 7 Jfoare’s / 
iSd, FoHet r 31ier Jfaicaisif Zhiee, IS ilotrf’e 

I t Bxloaaad Ataek T.JUaaoeaayaa Ai*y5, 

as X.B„1S4, L.B ,1 A, Sat ToUm.teiA 
jraWati >. txirama, 1 L B^ li Mad^ S6o, 
raferred tu. In a mt let it rompt ion of jsgir lands 
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SERVICE 

nian),tlic lower ^ twelve 

infavouroEtlieAcfcndmt sa 

years before snit autl (Ics ^vitbout rcncleriue 

’•who "as allowedto retain poksessi ^amindar could 

services to the zamuidar and Uiat the 

not prove the terms ^ ‘ to the inference 

facts found did not legit J pcrm'inent 

drawn therefinm that the teiiui^^ 

character, hut that Pebshati Sikgh ••. 

ejected without notice.^ Rii^HA r ^gg 

BiTcmr Dashad . • • • ’ ^ 

^ Jlesumption oj 

se - s r.?r. “tS “ *» “ 

tiie lillases. ^ T- ‘ 19 Mad., 100 

HAMAKAAU • . i.AJ. XI., 

- Eeaumpiton oj 

.ranted udth condition of 
-;;J as Teo^nneraUonM ser^ce-Serv^ce 


36. 

“w .. ’T:fSr:iUUT"riZ;u'r::i- 

attached <^.^’j“”‘j„{._Land ar^taX with a condi- 
rT^rfriocr attached to the grant .ca^o^ be 

tion service is no longer required. But 

resumed bea the bo 

land .Pe service is no longer reqiured, 

Si°» Sli»u.,.i.kf..« J 

!° ’tiS‘S°"Su'a tl“ ilic ETOtHec prejn « 

the plaintiff and granted to them 

dants as hereditary Kullainis, knlUrni 

certain lands as remuneration for ser^ 

and as ^'llcmbcra of defeiid-iuts’ family 

ceased in louji b v. • fi„>n two bundrod 

odiciated as kulkaniis for .jj £^§37, Their 

years. They continued to offlci ite till 1 °^ ,,...^3 

to mover Sse^^™on of part of the lands assf ned for 

the lands assigned for the jmiinem 

dants as but that, as the hereditary 

prcwouslj to dofendints nmo entitled 

Inilkariiis of the r- ^ services of a knlkami 

to enjoy "I'^beHlieir Bcriices were accepted or 

wcrcrequired. nhetlmr discharged _ the 

^vere ^f'®'f„. 5 ?;°',bould their services be required, 
duties of the 0 i KiilstKAO 

BuniArAWA r. lUMcnA ^ ^ ^ Born., 432 


SERVICE tenure— coHfiniiei. 

„„ 2 f on-performance 

;£r'£S‘ ’srtrS^ 

Skl'r 

„ _ Non-perfornianc- 

nff/rrice-Pot/ment of assessment bn snortpagee— 
% II of title -Redemption -?XnmtiS w.is the 

C/ionye 1 ^ inam lands, nhicli were exempted 

Spay®"’^ assessment in consideration of his 

iroiu p j , services to Goicrnment. In loin 
rendenng ^ defendant, 011 co'idition 

that lie was to enjoy the nsiifmct in lieu of interest. 
fn tht famine of 1S76 plaintiff left the village, and 
^ a cpwicc was rendered, Government appointed 
nerson to perform the service and demanded 
anothc p nssessment from defciuUnt. 

payment assessment and continued in pos- 

""Ifon Butt ’ernment did notforfeit the holding, 
® 1 lands coiitinncd, as before, in plaintiff s name 

"’ !l Pl atan register. In 169G plaintiff filed a suit 
1" the lands ReW that, in the absence of 

d'Sion of forfeiture of the holding, the steps 

.hlch Government 

SngloTtX, and that the^^ 
entitled to redeem. ^ 24 Bom.. 483 

OlIAKYA . • . X. XI. , 


. Chakeran lauds-— 

of any ? Vn.. the norfo’'mvnce of these sen ices, 
appropriated P"‘_^;”;b7the Privy Council 

L1tTh"Tands fo questioif were’\o be considered as 
innropriated to the maintcnauco of a chon kidar in 

raSfpiJSf S"% ™ 

Itesiimption of 

'V'“?'’-f;7a7 mdv a eoTfirnutioi by the Gove.-n- 
“'t^'n l the Bxi^ of the tc’iiire under which the 
iiient and the jagirdar to remii'i 

jigir V the performance of the services 

“•tr'lTh^u t s, 'Cithont describing tlie kinl of 

nith bis ^‘°^’tho Privy Co lacUtliattlie Ri.lih 

•>» >- P-' 
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. r« pmonil 
r ^I'tOB Dra 
18 TF. K . 321 
eW R,121 


SERVICE TEironE— 
tcnicr* to b« perfoTinni hytlii’3«'^Td»r 
»CTTifr«rnly to tte lUjaiu l>n.MO**' 

C OOTiaiUB^T 

« C inllishCoort 

41 Forfeiture of tenure— 

alien fi-i/Het/ ere* for i fentenl — la* <oit iooSUla 
kit* rojsciton of l»nli "iiicli »rre foand to >»»* 
been heU of pUintilf and hi* *nc«tOf»hy dffmrtonti 

»ndth f anc'stor* upon * «rt>« Itnnre bntehth 

tie eroitM* »Uen»ted to jlfanpert •ilioot nnj 
uxmnmet on the psrt of lie enntor jnd thTO 
eeaffd to perfora liie •emee* It »»* held thit tie 
defcndnnti h*d fotfuted their right to hold the U«d 
kt *n. PlMoor*! CHfCKiMCTTr r Cnt»t>*« 
nitaSro , 10WIL,289 

42 E^feret U f>»f 

/sroiternee*— AdnUnelrefant hr A 

tenint to perform »emcc* incideolU 10 hi* bolding 
rrader* h m Uile to ejeetaieot UrmooOBmtt 
Biai r EiMrTTxo C«r I. R. It, 4 Csle . 67 


43 


- rr.er 


mo/l* 


SESSIONS JUDGE— 

Sen CtiSM rrvn Viawcr or Jc»r— 
Gmxii. Cdds 

See Cm* PHD** VinoiCT or Jenr— 
Farm TO m**r«»* wrrn Vinpicn 

Commitment to — 

Sft Ciit* rypi* CoxuiTJrtrt 
&» Cwmirn Piocfinrfos 

n.Ii.Tt^3All,25S 
B UR., Sup Vol,760 
EUR-# 8 Bom, 312 
1 U R, 18 Bom, 

EUR, 17 Mad, 403 

Set Cut* rnpia JUaiiTtin, Jernw* 
nor or— CoxumtiTT to Sniiw* 
CortT 


afwiBteyeaafor 'icti'tlonrretj r — iVherrInnd 
held on leTiice tenet* u mamabU «t the * tl eftbe 
gnnter the hold t etnsot b« ejected iefere « rc»Mn 
•ile not c« te inrreadT tie Und h** been cieea 
Lixim r Caimi L U R, 8 Uad . 72 
SERVICE UNDER EAST INDIA COST 
PANT , 

Stt Dauicae L U R, 4 Cate , 109 
SESSIONS CASE. 

Stt CBiumi Piocion* Coot* at 436. i 
. 493 lUR,lAli,413 

tl E R, 4 Calc., le 
7C UR..ie8 
EUR,3 AU..670 
aiw R,4l 
Set Cxncmii Faocxime Conr« i 4S* 
niDonueS 
12 Bom, 1 

SESSIONS JUDGE. 

• Cose heard by- 

^ee CsncmaL Faoctxcirc* 

IE U R, fl Calc, 86 
EUR,S0hfiid,445 
EE B,22U«1..]6 
EUR, 17 AIL. 38 
See Biresigcx to HiOd Cocbx— C» i 
xHiL Ciaaa 7NVr,2U 

(20 W B,Cr.,80 
EUR,2AU,77l 
14 "W R,Cr,25 
CC UR. 245 
E U B, 8 Cale, 875 
I U R. 8 AIL, 382 
I UR 10 A1 ]l, 140 
E U B, 23 Bonu, 698 
E U R, 27 295 

4C Vr K..683 
E U R. 23 Cale., 249, 23o 


See Ermrsci to Hton Coc»t— Cji 
msu. Ca*** 10 W ^ M 

[E UR^ 13 MaA, 848 

EUR. 25 0*It.8SS 
4 C W.N.flSS 
Irahict or Jr*i— Ur»T«ii C*JJi 

tEUIUlOB®®-*’” 

Obligation to form Indapeadent 

oploiou on eaie— 0/ie>o* a/eein»i»liay 
trait Sr/trtneth la StuitAtJnlftim in ffll’ 
mtui — Oo a caae tha decuion of whici ti re»w bj 
bw in his (ilting Tilh amnnora.* te*iiaQi Jalg* I* 
l«nod to form hi* o.ro eplnloa aided by the awewwj 
Indeed, hot eiuit* lodependent of aoy eipreetioo «i 
opban oa the part of the eoniiaittuix Migiitrale 
The Jodje'i relerenc* ia hi* jadjment to tie 0T|a^ 
of the eotBoilliog hlagu'nte wa* held to be »Wi7 
Irrelerant aod wroot DxieaJr Sreo e 
Exnm . . . EUR, 22 Calc, 805 

BESSIONB JUDGE, JOBISDICTION 
OF— 

See But . EUR,lAll,15l 
(IB UR.A Cr,7 
21 VST R,Cr,7,8 
Se* Ciuiaaa — AiTxainos o» A«x^ 
KiTT or Cniaoi . 25 W. R, Ce- 8 
rrc.uR,i43 

EUR,8AU,eSS 

X u R, IS AlU 661 
See ComcimsT 2W,B,Cr,^ 
[T UR,13Calc,lSl 
E U R, 10 Bom, 319 

EUBU8 AlUU 

EUR, 15 AU,S05 
E U R, 23 Calc, 350 
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SESSIONS JTTDGB, JimiSDICTIOKT OP 

-—continued. 

See CEmiNAi Peocedttee Codes, s. 437. 

[I. L. E., 12 Calc., 622 

PI.. E., 9 All., 62 
I L E., 12 All., 434 
X L. E , 14 Mad,, 834 
X X. E. 22 Calc., 573 
, X L. E., 27 Calc., 658 

See CEiMiNJUi Peocfddee Codes, s. 487. 

[X L.E,14 AE,354 

See Cehiinad Peocfediegs, 

[X t. E., 17 All , 36 

See Cases ditoee Dischaege oe Ac- 
cused. 

See Oeeesce eedating to DocuArEMS, 

[I. L. E.. 12 Mad., 54 

Eeeoematobt Schoods Act, 1897. 

[4 C. W. E., 225 

See Eegisteatiok Act, 1877, s. S3 (1866, 

s. 95) . 6 B. L. E, 683, 693 note 

Se6 Sanction tor Proseodtion — Power 
to grant Sanction. 

[8 Bom , Cr., 126 
X X. E., 2 Bom., 384 
X X. E., 2 All., 205 
XX.E, 10 AIL, 582 

See Securixt toe Good DENAriouE. 

[24'W.E,Cr„ 10 
X X. E., 20 Calc., 165 

X OfifeDce under Bom, Eeg. 

XVII of 1827, S. 16— Criminnl Procedure Code, 
1869. — An offence aoder s 16, Eegulition XVII of 
1827, being punisbablo by imprisonmcut for seien 
years, was triable CTclusiiely by a Court of Session 
under the provisions < f tbe scbedulo of the Code of 
Criminal Proecdare Amendment Act (VIII ot 1869). 
Eeo. c, Ajam Dddda . . 8 Bom , Cr., 115 

2, Offence under Opium Eegu- 

lation — Bom. Refl XXI of 1S27, e. 7— Criminal 
Procedure Code, 186 1, ee. SI and 409. — ^Altbongh 
tbe effect of s 21 of tbe Code of Criminal Proetdure, 
1861, naa to gi\o cvclnslvo original iiinsdiction to 
the Magistrate of tlie district in tbe trial of cases 
under s. 7 of Eegnlation XXI of 1827 for abetting tbo 
smuggling of opium, tbal s 21 did not eaclnde tbo 
appellate jurisdiction vested in tbe Court of Session 
b\ s. 409 of tbe Code. Eeg. v. Sadu Dadabhai 

[9 Bom., 166 

3 , Offence under b. 23, Eailway 

Act V i 1 1 of 1854) — Order for fresh trial. — 
A railway watchman was charged before a Head 
Assistant' Magistrate with an offence nnder s, 26 of 
Act XVIII of 1854. That charge was dismissed, but 
the Sessions .Tndgc ordered a fresh trial, lleld that in 
so doing the Sessions J ndge acted without jurisdiction. 
Anonxmous . ."sob . 6 Mad,, Ap., 41 

4 , Offence under Begistration 

Act (XX of 1866), 8. QB—Aletment ^ false per- 
tonaiion of imtness hefore Begistrar . — The Sessions 
J ndge had jurisdiction to tty a case of abetting false 


SESSIONS JUDGE, JUEISDICTION OP 

— coafinwerf. 

personation of a witness before a Eegistrar of Assnr- 
ances under s. 95 of the Begistration Act (XX of 
1866). Queen r. Sheogolam Das 

[6 B. X. E, P. B., 692 : 15 VST. E„ Cr., 68 

6. Order of Magistrate attach- 

ing land — Criminal Procedure Code, 1861, s. 819. 
— A Sessions J ndge had no pen cr to interfere with an 
order of a Magistrate attaching disputed Und nnder 
s. 319 of the Coda of Criminal Procedure, 1861. 
HUBBONATH CnOWDHBY V BAJENDBE CHUNDEE 

Box 15 W, E, Or., 1 

6. Criminal Proce- 

dure Code, 1861, s. 319 — Appeal from Maqisirate. 
— Eeld that the Sessions Jndge had no jurisdiction 
to hear an appeal from the order of a M inistnte, 
nnder s. 319, Ch. XXII of the Criminal Procedure 
Code, 1861, and that the object of tbe chapter 
was to prevent breicbes of the peace likely to bo 
occasioned aud not tbe adjudication of title. In the 
matter op the petition op Dutt Ram Misr 

[1 Agra, Cr„ 29 

7 . Appeals from sentences of 

Justice of the Peace acting under Act I of 
1859 — The Sessions Court has jurisdiction to Wr 
appeals from the sentences of a Justice of the Peace 
acting under the Xicrchint Seamen's Act (I of 
1859) In the matter op tee petition op Evans 

(2 Mad , 473 

8. — Offence under Penal Code, 

B. 409, and under b. 29, AetV of 1881 — 
Poirerof Sessions Jndge after acgniltal on former 
charge. — Where an accused was charged before tbe 
Sessions Judge under both s. 409, Penal Code, 
and nnder the special law, s 29, Act V of 1861, and 
was acquitted under the former section, it was 
held that the Sessions .Tndsto could not coniict 
under the latter law, as the Magistrate alone had 
jurisdiction to convict under that law. Queen c. 
Bhoobun Singh. Bhoobun Singh c. Queen 

[9 vr. E, Cr., 38 

9 ^ Power of Sessions Judge to 

add charge and try it — Addition of charge 
triable hy any Magistrate — Criminal Procedure 
Code, 1883, s. 83 . — Subject to the other provisions of 
the Criminal Procedure Code, s. 28 gives power to 
the High Court and the Court of Session to try 
any offence under tbe Penal Code ; and the provision 
it contains as to the other Courts docs not cut down or 
limit the jurisdiction of the Higli Conrt or the Court 
of Session. Three persons were jointly committed 
for trial before the Court ot Session, two of 
them being charged with culpable homicide not 
amounting to murder of J and the third with abet- 
ment of the offence. At the trial the Sessions 
Judge added a charge against all the accused of 
causing hurt to C, and convicted them upon both 
the original charges and tbe added charge, Tbo 
assault upon C took pi ico either at tbe s imc time as 
or immediately after the attack which resnlted in 
tbe death of J. Held that the Sessions Judge had 
power, under s. 28 of the Code to try the charge. 



DlUESr OP CA*‘E3 


( B5iS > 


romsDicnos or ■ 


parlJy r?eonJedl>y pred»»ssor- 
*«• Mft Ir^tUr, C0 u 1<-T’ » aw 
n»»n»vtj» Cnsslitl Pre«-«!ar* t’» 

rn«r%5«l by t i pn'dti-Mwr »i4 wf ly Vy ^ 
JJitio- r yrit« LIx n.,3 i-ai.113 

qm, , 1 1^,-..-. IUC-.t9 


- rcmer to give lu^gment « 


,n — fn-«*lP*r^ 

f ..pr-r- rt.fWl#r» ro* •■» urt^K* I'/w' 

V,V. r.'f I t»virkWn«®il.4»J b,»M. .. 

»t«riTt«n*fb*%f na^T 
.•K)’ o' lf->*l Col» of 
Js^i «5 to ci»« in'trtciti^ wh rb he «« y 
llin<5 1 ci« rnptti tBardor. tt<»4r4 ru't’ 

I « trial to the fhiret tn whieh he »a» r»m«D>.* 
f > rrm the artl (^ti n of the PohUe rtowmto' 

.V J.rr. oad^rcf*- pert of tv 

rn» net »a WJoehtr?etia Wet. W oalWl “It*** 
PwalCoh. of eh. c? r * f ra.l. c^r :rt o1 

xardwl V^veoa et^o re-l S to pit* 1 1 tl » 

p»r-.CT to eo4 »*tT> onl r •• 

* vilntt esaurtoil tad •nterefl K »0 t* 

•nsowH lifruotireBt Ilf <1 lh»‘ «• »h»e» «»• 

CO «tid r« *10 e the J n« n « to tappon the 

ehtf e e eio t /! frametl he lit ^^^«ey e 
the •(t«o ef th. Jai.« »m ■ in t «• ool . 
the ton f «a ea the »IW rhi'fi ill.-»L Brl4 I 
»1„ ujb: eh le the »ru.«. Jal.e eoa 
ulmd I nwe e»lr»'le then r th. fopee 
rune wtnll kae* been to hare oijumetj the 
tnil tea the reeo’Jto the | 

on enquire o* to mhethfr there «m rraol for • j 
BV7r»*cnoa»eh»rire ‘(T^ort fl Se»l e— Th»o! jeel 

«! mtrKliaq o ’*e»i «e Coart f oo ul o« tryn. 
UB«t of oay <3fnr» (ttfe;4 m pmeUM i« «. OSo 
4*3 4*1 efthe Cnauiul PraeMar* Cod ) oaleeo 


14. 


rawrin T«sraI»-»PP«‘l- 
1-J0 ti If -If the 


j.;;. 

»M»*1 frett o Mo. rate e oriler le not 
to .e».-iihly e* ify hia tho‘ the rnwae-. bate 
be»-,n*»-ilTeen«iete-l teensV to orplt thra. t* 

tn* «artfa OT t« rtt-nov ot hn«tu Mtt- 
laiL Katoii Mri ib e J»»i« .>> 

Ill a I.. Jh, 33 20 W R, C-..13 

IS Power to anapwl leataa^ 

-\«e*«-re /a l/e Uibj oTl-onU *:»?***%* 
0 »Be— eter AVjTTIfOCf *ll«4»Ap..S 

le A*ret.w» JeV* 

hoe to f®'.* to nep'olo KBOBto In n-'Jf reotav 
le„.hr.T«.n.rP»l j£.3. ip,I 

He aioaU i‘a t d it nr ly «h» htr 1 ♦ •*»♦« 

■ th the rwhtt o' the Jiry Of to O'*** 1 

C.ix.B.'-m .TW.Il.Cr,# 

IT — Power to pntveat prfeatt** 

ffoaBoppeobrig-ftiot* f» op^af — It 


theewMd’peVeoohM been e-ntm tlel hy » Mwc»- theprwf-ee of the “ee. on* Jfa4^lo dtile *V'hw 

tnte 1. to WrtTf to the pruoo.r * ffebaa.^ * pnawr b.i * r ?ht of app-al or nott t» I* 

" •• to ^ * pnaot »««. 


eoqairj*hieh*P<rdekffl»Bopj«ortaniljo{o«o«-'. I 

fteqnaluted with the cimseonetn of the ..Teoee 
inputol tohaa oad cso 1 his to ssaVe h i drfen e 
hICTtsaux. KoTtusaTRJi Biva tax«k itue 
r Qms I.I>tl.,3Ma.i..3SI 

11, Trial without coumittM 

by Uegllt ote — Ri «.>. rral op nit ra*{ 
f.osnf par-foe— Cri« eif Prft'4*n CoJ, t'ft 
it 33^ iiO XTWf that a '■euoni Jod e aried 
brenUr y m at onto trjisg and eoriTie* ■•ja perron 
irho bad been prastodm conduwtal pardon by (be 
Ma?ut-att,aad*ho badbrea era* cp to th* Sea»>ona 
Cpnrt a» a Tit-nen foe lb* Ctoeu Saeh a eonree waa 
heUlobe atpatenal im-znlirty sadcr a *39 ef the 
Cede aBdtbe.S<*»o-e Jsdse vaa d.rcrted to order 
theMairutratet^comait the aetnaedtoth* ^eeaioat 
for a fmhtrul hfter heanaybiedefesee end euto* 
bin bumtoease^. QntX c Ciiao Du« 

\ tl9-Wl}.,Cr,43 

12. tifder for ro trial oa appeal 

— Crm eaf ProeeioA Celt li72 • 30 aaaadei 
i» f 29 Sit XXef 1^4 — Ituecmpetnt toaCbort 
ef SecMS ndei a. ZSd^t the Cnnioal FrBeednra 
Cedra* aae-ied ty • s\Aet XTof 197*. toorder 
a T* trial of a eaee ahieh l\ befo-e it oo appeal. Is 
tns Kirm or «»bt* MibiWEO 2C L. 11,811 


vhaae eoatiriioa he hu r 
Crmed to neta.e a 'aViluntae to app*ab 
• Tanarcai Oarsoax , IJlai.* 

18 - - UUlgatfoa ot o'ntaasa 

without oppoaL— /f.M that a '•anuni J«Jf» 
«Ai m i®»e' to m Uqvr* a len eree pwied “5** • 
peiroarr ah® baa o4 alpealed ti htsi. P*^ 
Meuti Na»* . , 6Boia< Cf.*** 

19 Power to Molensn oatp 

p»al tfoai de*[a*on of Miglstrata— C j"*** 
t%U>m ef a»«’»*rr— A e-raton JoUe easaet.*' 
appeal frTtn a Majia’nte'edeiein. Ia3i.t a {er » «* 
lipnaonmeBt la r mantatioa o! a fine lieuertSto 
that i»h.eh th» Matu r»te himwlf e-wU 
Cicted. Pta r Rau S'* Titaon IBoai-***' 

20 Altaratioa of *siit*ac« la 

app-al_- EeSeetf^ei ./ «*■*»« 


Coe-'# pew to effrre .eafe^-e "t fi*-' 
eJtmfnneMei—Cnwueal^nAf4eteCe4f(i^J’ 

— ■ lone Jn-lje h»» no porrertoenbanef 

.pprU by aljnnr**.’ 


intoon* ef i-np-uo: 
Dasaass Disi 
Qcarx Earxiei r 


itfocoef fi** 
ment. BvrMU r 
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digest -OF CASES. 


SESSIONS judge,, JURISDICTION OF 

— continued, 

on -Power to pass sentence of 

deai-h-Afray with murder-Ufence before 
nol Code came info operation.-ln a case of affray 
attcnflcd T\Uh murder,, iu uhich the offence was 
committed before the Penal Code J^^clf 

it u as held that a SessiOTs Judge had hmisd^ 

LTence''of dcatht’instcad'oE referrmg 

for confirmation of the High .p^Cr" 76 

BusTi SisQh . • • let w . -ra-, •» 

oo Amendment of sentence— 

Alteration o-f conviction- Criminal Procedure Code, 
jSfi; !. 22 — Held that an order of a Sessions J}iJs®« 
tiv° which he altered aconiictiou by the Assistant 
Sessions Judge of “ dacoity ” to oneof “ rohberj, 
4ns illegal, not being an amendment of a sentence or 
Irder uithiu the mlauing of s. 22 of the Ciimnial 
Procedure Code. Peld further that, if the accused 
were, in the opinion of the Sessions Judge, impropcrii 
coni icted of “ dacoity,” he ought to hai e declined to 
confirm the sentence and to hare left ti><!W 
charged Mith and tiicd for “ robhwy.” u. 

TnojiEsiT .... 5 Bom., Cr., 22 


23 , Concurrent jurisdir^on 

■with. ECagiatrate— Critntnai Procedure Code, 
1361, s iSi— Report to Uich Court.— .V fall- pouor 
Magistrate was not immediately suboi dinato to tno 
Sessions Court, und therefore a Sessions Judge liaQ 
no concurrent jurisdiction with the Magistrate ol me 
district, under s. 434 of the Code of Cnminn 
Procedure. His proper coiiiec, if he things that mi 
illegal sentence or order has been passed bj tu - 
poucr Magistrate, is to m.iko a report to the Uign 
Court, uhich will then, if it thinks fit, call for tue 
proceedings. Keo. i. Cr., 73 

3 ,j, — Power to caU for and refer 

to tlio High Court proceedings of Magi^ 
tratc — Criminal Procedure Code, 1S60, e- 2d, 
Meld that under the pioi isions of s. 23 of the Code ot 
Criminal Procedure, 186y, a full-power Magistrotc 
was, for the purposes of s. 434, immediately subor- 
dinate to the Magistrate of the district, and notto tu 
Const of Session. The Scs-ions Judge therefore ha* 
no power to call for or refer to the High ^ouit pro- 
ccedin<^ in a case before a full-power ^ ‘ 

Keo. c. Keshavbuex . . 6 Bom., Cr., < 

25. Power to refer 

CoXLVt—Vnnecessarp reference to Jhgh C"urr. 
Where au appeal is preferred to a Scs'-ions **0' ° 
irom the order of a Magist.atc which he consincrs 
illegal, the Sessions Judge siiould 
tbc ca*5C, instead of referring it to tbc Higu 
Qeees c. Keeseboobdees Shaz^a^ ^ Cr , 24 

20 Power to caU for rcpoit 

from Mlflgistrato— PoHfr to eallfarrecor 

proceedings. — A Sessions Judge oughtn't 

repett from tlie Slagislratc of the di^tri 
case in which it is not competent to sue 
Judge to call for the record and to 

ihccaseofnpcrion tried liy aSnhonhnaie . = 

roll. T 


SESSIONS JUDGE, JURISDICTION OF 

— continued, 

who has appealed to the 

trials by the Magistrate of the district, or full 
power Magistrate, in which the Sessions Judge can 
Lllforthe record and proceedings, 
to call for a report. Bee. r. GnmEAU D^ab^aa^as 

27 Power to call for and esa- 

mine record— A5»ence of order by Magistrate.— 
Vas no p-oiision in the Criminal Procedure 
t ode! 1861. which made it Uwful for a Comt of Ses- 
sion to call for and cAamine the record of a c.uo trieil 
by a Subordmato Magistrate " 
orfer liad been passed tbeicou by 
4ibordinate Comt of the i 

Buaskar Kbaekab . - . 3 Bom.,Cr ,A 

28 Trial iu case committed by 

Magistrate- that ease "•«* 

, A r.iiirtof Session cnnmt treat as .i 

Sty ihoTominffm nt of a full-pouei M.igistrate, 
on tbe^'ronrd that he investig.itcd the ca-e, mid ec,m- 
mitted the prisoner, without a in the 

made to him, but . 

usual coarse. Keo. r. EA^CUOBB.^ ^ 


trial ! and it lay that thiro was 

coricetnep of the procce blKUBAR 

no jurisdiction. klCEEA ^ yj 

- Power to auash Eentence of 

jSf -is!r 

for n^eutenco p isscd hv au Assist mt 

no power for crnfirmatinn, and 

be ill. gal. Tbitcas^^ 3 

o. Power to quash commit- 

«, Jl,yh Cb«r/.-The quasi, a com- 

did not antborizc the ..crs on <,,.,ions 

initmcnt on tbe ground o c - ^.o.ntuitmint 

Judge is of he sbenid more the High 

Hbonldbcannullc.iasi'lignI,hesMn‘ 

Court to annul the 'mn^ DrAJ. 

Criminal Procedure Code. Qrrr g 

r,„-er to annul conviction 

33 .^ litvvnd Jxxr\td\CitLri < 5 / 

and Eentenco--Q/ ^5,^^ „ coart sat-o-- 

,u5ordinate conCirls a iwnwi oS 

dinate to a such Court tl at the Court 

. au < «„ul thL 

j of Session can j cfftncc bej-o-id the 2ur-»‘ 


— Objection to ir- 
-Ihe fatt of a commit- 



DIOI^ OF CASES 


JBEIBMCTION or BrSSIOIIB JUDOE. JOBIBDICTIOH Or 


SESSIONS JUDGE. 

CO»tt3»ld 

•*'drtlW refer tlfe ri 
T IcBJic* COBrr 

33. — Powerto qtiashproccedlng* 

et Mapstrete— Tb» ord.T of % Srreion* Jnl*e 

toqwblTt>-f«SiozsbilJb«fcTf 4 fnU po»rT3f4-i» 

trti* 4 -BTilUd »s l»> ini I'Orn Boa* witboot ion»dif 
two. ElO r GOTlSBi WS BiilJt 

[6 Bom • Cr.. IS 
FtG r Ciorii LiseBTXi^ . 6 Bom., Cr., 2B 
34, Power to qtiMh Illegal 

COnvlctlOE— Gtn»j JaJir la ja»«fW 

fro««iliiy — Tbe cffm« pnn; f»l»o 

El a •tiiprof ajnCml jToeooding i» r'C‘«>pBii4'lrl>J 
•s A«si»l»nt Jligirtrato A •'«»ixn» Jnd;n «• 
apprtl can qoiih in iIlrf»lfonTiflim bjin Aintant 
llirrtnU iti mtli a «« Qcir^ » HttBiurr 
Suck 6 W K., Cr., 30 

36 Power to ennnl conTicUoa 

and order commUment— Ojr»a«* /nalU It 
Vtsiilrtft (rit» tillracrdtrtCtdt^Jel rill 
«/J^69; 4 — TleSrt lOU Jad)!* lad ea )«r.« 

Aiclhu to anaot a teoTirtii-n and order a maoit 
irnt fer an offtne* triabl be a Va-irtnt* S. 4 .IS, 
Art t 111 of I'C? related to tnattr ty tb« 

VMotii Jnd e. !» «i call c» Want «i’ro* 

18 B. L. B , A Or . 65 12 W IL, Cr,4e 
Qrtcir JtrmEsiS . 45 


Soisyina jBd|.» on nm*’ mmrJ tUt wd.^wl 

dirreUdlhroionfy lobetoade oorr totherroaroosT 
JMd tbat the pnl«T ef tbe 

"ff'lS’”'.’”"?"”'!' ‘’!"8 W.e!,’c^ST 

4 Q , CooTlctton oa confeealoa 

before Magrtatrateaftcrplea of not 

Laa tloadtd «lat tn «ff«t itncraBta to a tl » ef tot 
foihy, la cot inatlird In ronriolm? tt« jxirtn 
a>t«ly nj<* a tcofmion tnado leftre 

Vaflrtiate QTttsr Ilratooni 2N.-^,470 

4 L Bower to interfere with 

order of aeqtilltal-4feja*«.»I 

arooMd prm* tad t««i ifqnillrd nndrr a 2“- ^ 
Cod* of CrminaJ Preordorr it »aa tot 
the Sr».iof.i Jndgrto istrrftre 
aatneAft. LlO r. MjreC >A*I1 . S 

4<» Power to order eommitmtat 

-r„.« rrrf.a.rr/y foaHr h 

-The Contt ef Praaioo can only *K"^U 

nrct ef an acnsacd priwa b eaa« rsetwirclj 

hylu Qnr.f.fct»TTl.r»U*AP 


43 

f» rlrrl/ r< 


-Poirre/eceaWt/ 

M «er tr^alU rrr/ar.rrfy t/CfrtV 


_ ^ Gtart •. 

, >.Cr'ft>ae{ Prorc^err Ctde (Aft X • 

Tllt}al temuf 1 ysT^i.a* j3/,dr;.#»rfd?a— A Coart el Sma*“* 

fwa ly J/ayw^/r- Cri»i«al Petrrrfere Cede. eo Mnrrr tectewit te itarlf fcrtnal amcMttnwrf 

1861. e 4«— Wharr the VnioBa Jed« va* cf I t, ,a,^ Sn.im Contt. Tt» •«« 

oeinra that a '^teidieite Barvtnte tad etmirKlrd « teoaait the aaa iteeU •' in a. 4Tl el ® 

the defada t of an offmee alich the ^alordraat* ... 

' Ba^iate had no fower M try thr Sea looa y«d;r 
raight,nsdrTa,43Sof the Code of Criminal ProoedoR 
16 >jl,ino«ithectnTiriioaaod direct the ceannittal^ 
the aceoaed for tnal. Axoxncora 

[5 Had.. Ap..33 

87 — Order to cancel proceed 

ings of DiTialonal hlagutrate— Pn>rrr<f>aye 

Tttuwitj He eafraderi tf -,lord,tatt ifopaCnita 
—A ««a>cma Jc^e hu •ro jnwer to drcot a 
DiYinocalUaT'atntetoaEcdhuprcoredinraminr 
teg tbe calmdira cl hfagutratca aatnrefiaate to t-m 
Aaortnoc* . . 7 Mad, Ap, 27 

88 Power to ^rect Magi*. 

trate to cornet to Seealone— Coance««a ty 

'a — trhrre a Magm- 
red a yruoaer cf an 
la eempetant tot^. 


Cninmal iVcord’orr caDeot (ahra read 1 /. 

•Uh’a C31)t>»btU toemiweTaSewWn* Wff “ 
ecmmit rath a caio to ItKif. 1* *B* went* 

Eiamraa T Frma JiiEna* 

[I.l4.B.4Calc»6i® 
SCIntiFitAlTinKnA* . 

44. - 


Afoyicrrofe tmHomt Jt 

trate haa o nricted and tentn 

tfletee chich anch llajutrat* 

and the ^^casona Jodee cnoaidrTed thi 
ynerona it_^Tild no- hart heen dwyoa^ 
iaigt 


"Poalh* 


isurily. — 2Itl4 that each Sim 
«raaE<itr«n.^rat tedmotthrhla-utntetoc 
the fntoncTto the Beanona Coort for trial 
aam* chaiv* <lni.a » Bmxnt Kais 

iaif'vr„285 

— 7 Power to reverae order of 

Mafiatmte na to etolen prc^serty.~A DepaW 
Jlasutrate realortd to an acraaed money found u hu 
Uaue «^S atden ympert,. the ptcacrator 

haresg failed to pore that the Bcoejwaahia. The 


errf.re Cerfe.lS6f.e " h«»» » 

a. 4J5 of the CriminaT Prorednre Code ta d cat 
the HagiCnte to rcmmit certain aecosed 
aLo to tale thdr defenre,— ZTrfJ that, ai t^ 
trate oonld not rrqntre the aronaed to prodaoe ^ 

dcoce nor to mate a defence, the Jodje ahoold^^ 

tare Ineleded each matrccticQa in hie order of 
m tment,hiit thattheorderwai ncttierelwe®''*”- 
QciueCaasu . . AN.-^^EO 

45 . 

The Seaeiona JndR haa no power to coannit a of 
forhanng giren falae eeidenee before tbe 

bol he ran rrarmil him fe- haTiny girra faia* " 

r llianTAi 


eerfere Cate, JST2, e 472— A made a 
egutift S by petition, m wljeh he only ch*^f*% 
with haring ccmmitted cCcnoea pnnabab'e nmM 
at. 133 and SlSel the Penal Code, hot in *bc*> ® 
abo accoaid S of acta rrbieh, if the aecnaatwa 
been tree, wnnld hare amonated to 0“®" 
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SESSIONS JUDGE, JURISDICTION OP 
— continued. 


punisliablo under 8. 4G6 of that Code with se\cn 
years’ imprisonment. The Magistrate inquired into 
the charges against S under ss. 393 and 218 of the 
Penal Code, and directed his discharge. L then 
applied to the Court of Session to direct 5 to he 
committed for trial on the ground that he had been 
improperly discharged, which the Court of Session 
did, and jS was eomniited for trial charged under 
8. 218 of the Code, and was acquitted by the Court of 
Session. The Court of Session then, under s. 472 of 
Act X of 1872, charged L with offences pnnishable 
under ss 193, 195, 211, and 211 and 109 of the Penal 
Code, and committed him for trial. Held that such 
commitment was not bad by reason that an offence 
under b. 193 of the Penal Code is not exclusively 
triable by a Court of Session. Seld also per SPANKtE, 
J.. that the Court of Session was competent, not- 
withstanding that i had only charged S with offenccB 
' under ss. 193 and 218 of the Penal Code, to charge L 
with offences* under ss 193 and 211, if such offences 
liad come under its cognizance. ^Eothess r. Lacu- 
srAj; Singh . . . I. L. R., 2 AIL, 398 

47. — — Criminal Fro- 

cedure Code, ISGl, s. dSG and e. 359.— A Sessions 1 
Judge was competent, under b. 435, Code of Criminal 
Piocednre, to order the committal of a person accused 
of giving false evidence after the discharge of such 
person by the Magistrate, s. 359 notwithstanding 
(dissenUente Kemp, J.). Queen r. BnomsAN 
J.UHAT00K . , . . -W. E., 1864, Cr„ 8 

48. Person dis‘ 

charged iy Magistrate.— A Sessions Judge has dis- 
cretion "to order the commitment to the Court of 
Session of any accused person discharged _ by the 
Magistrate. The non-exercise of sucli discretion can- 
not bo interfered with bj the High Court. Queen 
■ p. Sdeexaeam CHOWDn’uT . 2 W. E., Cr., 44 

49. — Discharge of 

accused on inquirg hefore Magistrate — Further in- 
quirg . — When an inquiry has been made and tlic 
accused discbaTgcd.tbc Sessions Court may order the 
commitment of the accused, but cannot merely direct 
further inquiry. Queen v. Ghasseeuam 

[3 N. W., 90 

50. '‘Acquittal and 

release ” of accused Ig Magistrate— Criminal 
Procedure Code, ]S61, s. 433 , — Where a Magistrate 
used the words “acquittal and release,” when he 
intended onl.v to discharge a person neensed of an 
offence not triable by him , — Deld tliat the Court of 
Session was competent, under s. 435, Code of Crimi- 
nal Procedure, to order a commitment of sucli accused 
person. Queen r. Keetie Dueae 

[8 W. E., Cr., 41 

61. — — — Discharge Ig Ma- 

gistrate — Criminal Procedure Code,XSGl,s 433. 
—A Sfssions Judge might, under s. 435 of the Code 
of Criminal Procednre, after n Magistrate has dis- 
charged an accused prrsm, order the Magistrate to 
commit the accused person to the Sessions. In the 
matter of the petition op Mussirn Aei Chow- 
EHRT ofio* Moochee Mean . TW, E., Cr., 38 


“ 2 . — Conviclion under 

Penal Code, ss 323,352. — A Sessions Judge has no 
authority to interfere and direct a committal in the 
case of a comiction for assault under s. 352 or 
of hurt under s. 323 "f the Penal Code, both of them 
being offences triable by the subordinate Court. 
Queen i. Eamsohue Singh . 6 W. IL, Cr,, 12 

63 . Power of Joint Sessions 

Judge — Criminal Procedure Code f Aqt X of 1872, 
s. 17,^ and Act X of 1882, ss. 9 and 195, and 
Ch. XXXJJJ — Discharge hg a Magistrate — Power 
of Joint Sessions Judge to direct committal. — A 
Joint Sessions J udge cannot exercise the powers of the 
Sessioas Judge under Ch. XXXII of the Criminal Pro- 
cedure Code (Act X of 1882), Accordingly, where 
a Magistrate had discharged certain accused persons, 
and the Joint Sessions .indge had subsequently, on 
the appficati'on of the compfainant, ordered their 
committal to the Sessions Court, the High Conrt set 
aside the proceedings of the Joint Sessions Judge, 
leaving it to the Sessions Judge of the district, if a 
proper case was made out to order a committal, or 
dispose of the applicatiou as he might think fit. In 
Pde matter of the petition or JIusa Asmae 

[L L. E., 8 Bom., 104 


54, Applioaiions 

Mnder Criminal Procedure Code, 1SS2, Ch. XXXII 
•—Sessions Judge, Power of, to direct disposal Ig 
Joint Sessions Judge of such applications as cases 
transferred — Criminal Procedure Code, 1SS2, 
A. 193, and Ch. XXXII — Applications under 
Ch. XXXII of the Code of Criminal Procedure (Act X 
bf 1882) cannot be referred to a Joint Sessions Judge 
bndcr s. 194, cl. 2, of the Criminal Procedure 
Code, so as to make it competent for a Joint 
^sessions Judge to dispose of them, a Joint Sessions 
Judge being strictly precluded from exercising any 
bf the powers under Ch. XXXII of the Criminal 
Procedure Code, and s. 198, cl. 2, contemplating 
Only cases for trial, RrrEBENOE et the Sessions 
Judge or Surat . D L. E, 9 Bom., 352 


65. 


Criminal Pro- 


cedure Code, s. 2S9 — " Xo evidence ” — Acqut' ®* 
accused nithout iaKinq opinions of assess '''onne Coni-- 
Words “there is no cridcnco ” in s. £89 44, Act X of 
of Criminal Procedure, 1882, cannot 'a set off for any 
Uiean no satisfactory, trustworthy. -'Cr hare paid to his 
deuce ; hut the third paragraph oor the I enefit of his 
that, if at a certain stage of a So^nd autho-lty. MoniJi a 
it Batisfied that there is not on ' r. Xoro Coomab JIisseu 
which, even if it were perfect [18 W. E, 838 

to legal proof of the offencccen Btatomont of Bot-off 
has pos cr, without consuUij. is i —Under e. 32), Art 
a finding of notguUty. udant, dfsimus of setting off 
Only because it considers plaintiff the amount of any 
pution unsatisfactory, ujiini on plaintiff’s account, wm 
it acts without jurisdic^Yritten ptatement coni.aining the 
the accused U illegal acmand. PooRNA CnUNDTR Hor 
of jnripdiction, snchi. jiooKEKJEr . 14 TV. E, 473 
Which may or pcr2_ character in which claim la 
W' w-ir..,,.. 


\ 
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fl/AofOlKlfaW I L.n, 1 AlU eiO, WftTMll lo 
Qciss Eifr»i«s r 

[ED.B-, 10 A1L.414 

5 g_ Sanelien it pr« 

ttnlt h Dm net Judst—Tnal Ij lame Jm.1n at 
Stucni Crini»et Cadt (AH 

2 cf JfSa; « 1S5. 4S7~F*tal CcAe. t IK — 

A tcMJja* Judge is not deterred tyi d3< of the 
Crunmel IVccedaie Code from tryiag ft l«rson for u 
cfteuce paujihfttlo under S. 106 of the Fe* ftl Code, 
when he hfti IS Dirtnrt Judes prea eunttwnfor 
the proseeutioQ under the proeieionj of t lOi of the 
Code of Cnuunil Procedure JlaHai Cieftder 
OfftieiitdarT icrodeep Ci»»derP«»*i/, J Z.S.I6 
Calf^lSt orcrrnled, Dmpreiir D'Silra I D D, 
6Br»i^4r9 referred to. Qcks E«iis» • Siult 
Caiuuu EixniT E Ik E., 16 Calc., 708 

67 — Crt*iii«l Feoff 

if«r» Code ft 193 2S7 FSS— CoftnUafiOB o/ 
reftdi/tsaaf pardea /« pntattr — Apprettr, Trial 
Feeo/o/eoe/erriseaf */a/n«<»/eo/ <r«f«eed — 

Seeerul peressi uere ebarged mth diMity WUte 
the ease vu peadiag two of the aoeused made 
tOBfeiiiJual eatementt aftorarde a eondilioaal 
{•erdoa eras tradered to them, audlhe; vereeiamuird 
as ntoesses by the 3Itgutrate aad eobwciueDtly 
on behalf of the ptoeKUtioo la the Scerots Coart. (o 
irhich the etbOT aeeuied were eumautUd fer trial 
They there deoled that (bey had beea tatea at 
approTtn. «bereai>QD the Seenoos Judge plated 
them 10 the doth, tailed oa tbem to pi 'ad. tad 
permitted the depot tiooi made by them before the 
hlaeutrate hat sot their eaufestiosal statemeata 
to be read to the ]ury Utt4 that tbe trial <d 
the two pmont, -aho bed not been ccmailted to (he 
Stsfloos Court, wa> slim nrci The proper courae 
was to hare treated tbe eridrace gtren by t'**.a 
before the committuig hlagiitrate u ende- e lo 
the ease under f. S‘8 cf the Code aad l» hare 
allowed the other accuKd to Ibeta. 

Ter nrian — The Seii.(ni Judge cftamitted an tire 
gularity Is nfutiug to place on the record the 
rouf«M enal (tatemrstj of icrKue whom he treated aa 
Quiss X»Eia » P.aiuTiTas 
Aio»Ko'r. P. le. B, 15 Mad.. 353 

Ro Conditional iwr- 

ana ij« t... p,, be.baud, and in 


aad 'he S««ons Ji 
|sicc 
of ■ 


.Q a, the third being • 

_ ®®* “ — . Power to U alao made t«« 

Magistrate as to atolen proif March, the fir,t 
^’utrate rettend lo au accuted me teeond n wnb. 
house along nrth atolen property.’ April IT « 
harbg {sHed to prore that the msoey'er treated 


SESSIONS, JUDGE, JUEISDICTION OP 

which capacity she garo enJeuee 
anuut J J wue then committed to tbe Court ol 
l^HWa to take bis trial, U being srnt up m m 
ftpproier la the Smions Court C trtilcd from he- 
depcKiticA bef re tbe committing llainitrstf, and was 
then aadthere treated as an accused pcr»<»,and pl^d 
on her trial with the «hcr accused and the dcpceilico 

aforeaaid woe put in fts CTidttee Doth occceed ^ 

eoncKted mainly oa the-- conftn.ons f of 
and U of ahetti ent of murder Held that tEo 
consiflMD of h was bad the CourtothceiwushaliBS 
had no janadictioo to try bet as the was 
eommiltedtothatCenrtbyanyenmpetent llsglstraw* 
Qpux5 Euratss r Jacat Cuawbua llAit 

[l.I..E,23 Calc, 60 
60 - TOKirt of See- 

txoae Jmdse on rtnnon-Farller eija.ry-F^*’’ 
of bcjsions Tndst to direH— Criminal Drcredare 
Code (Act X of fSS?;. ri 423, 433, 416. 439-- 
A fompUint was made before a llagistratf, wuita 
■OToleed ft charge cf d»co ty agalaet the ftCCUsM 
pereoo and others. The SIs'nttrate, u 
th« c*«. prtceedtd under a C09 of the Cole of 
Cnmutal Procedure, and, ftmEug so ease of wt o'y 
pnmifaeu ertatl shed, proetoded to frame charges 
under a 254 of tlie Cods ehargiuK the •^**} 
with deuces uudtr as 8S0 end 448 of tho rsuol 
Code, ess , theft la a hnDdiog and trlmiuoi Ireapami 
Dasieg heard the whole of the estdreee If tbw 
oeouiued the aecused under a SfS of tbs Code, « 
cftte lam eauction under a 19” to proiecuto M 
(omplaisaat uodcr s 211 cf the Pcsal Coda Tm 
ccnupbinoot Ih^ •nrJvrd to tho Scseiona Jadw to 
reToV«.aalnartioa. The^'-stoni Judge procetded 
•- cDOaidcr the whole ease, and Sno'w'- that a 
inquiry hod tot been nu !e and all endn-'o arallaoje 
not token, and that, had this been othe.wr** < 
Sesuims csie might hare been established, directed 
the hlogistrste to k'U ft farther inquiry, »nd lo 
proceed, taftceerdasee with the result of such loqulr), 
eitlicrto commit the ftecused tothe fcetsious or grant 
tbe sanction, la the cose might be Held that tM 
Seaitons Judge had cxrroiied a jarudiction not riated 

inbobylaw Actiagas a EeiuonConrt, faecouU 

oend for the reemd for any pnrpose mentioned la 
A 436. but he wia not eempeteut under A 430 to 
dirrct ft fmh inquiry laaimuch as the aecnsed had 
not been impropertr duchaigid of mu offence tnabU 
cacintirely by a Court of Sestioo, hot had loen 
acquitted of aa offence within the llsgistrato’s 
junodietioa. Tbe Seauons Judge bod an fact 
ezorued the jnrudictioa retted in him as an Appel* 
Uto CoBit under a 423, as if on ap]^l had bren 
presented to him from mu order of an »iqnittsl , snch 
|«was in rerium caws are only conferred on tbe 
High Court. DauASATR PA3 u*t « Garsi EaSTA 
Uasdaa E 1, K, 20 Calc , 633 

Set\ioueJtde** 


1 * ordrr in proeHdin^ 

—A Sessions Judgq, basing or 
ft aaoclioQ granted by ^ sabordioi 
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— coniintteth * 

rcricir Ins order and set aside the eanction. An 
application to a Sessions Judge for revocation of 
sanction granted under s. 195 of the Code is a 
.criminal pvoccetling in revision. Any oidcr passed in 
snch a proceeding is final, and cannot ho reviewed or 
revived by him. Queen-Empress v. Fox, I. Z. F., 
JO Fonu, 17G, and Mehdi Hasan v, To(a Earn, 
I. Z. li., JS All-, 01, referred to. QnEEN-Ein-BESs 

Ganesh Eajikbishka . 1. D. E., 23 Bom,, 50 

• GL — — Appeal from a 

couiiciion hi/ a Mapisirate, other than a Presi- 
dencf/ JIagisirale, tchere acetised pleads guiUg— 
Poicer oj tSessioiis Court.— Hho accused pleaded 
"'guilty to a charge of hidnapping from lanful custody, 
and was thereupon convicted by a Magistrato of 
the first class and sentenced to four months’ rigorous 
imprisonment and a fine of ItPO. The nectiscd 
appealed, and In appeal denied that he had committed 
the offence. The Sessions .fudge was of opinion that, 
as the accused had pleaded guilty at the trial, he 
had no power to deal with the appeal eacept as 
regards the .amount of punishment awarded. Ho 
- therefore referred the case to the High Court. Held 
th.at the hessions Judge was rorapetent to deal with 
the whole appeal. S. 412 of the Criminal Procedure 
Code (.let X of 1832) had no application. That 
section provides for convictions by Courts of Session 
or Presidency Sfagistrates only, and tho exception 
is not only ns to tho e.vtcnt, but also ns to tho legality 
of the sentence. Queek-Empeess c. Kaeu Dosan 
[I. D. E., 22 Bom., 769 

02. — — Criminal Proce- 

dure Code (Act F of 1S98J, ss. 195, 476 — Order bg 
Zeputg Magistrate sanctioning prosecution— Com- 
plaint bg Zeputg Magistral, — Jurisdiction of 
Sessions Court to interfere.— A Deputy JIagistrote, 
having decided that certain witnesses (wlio had given 
evidence before himself and before two other Alagis- 
trates on different occasions relating to charges of 
rioting and causing hurt) had wilfully committed 
perjury on one occasion or another, ordered them 
to be prosecuted for perjury and hound them over to 
(take their trial. The Sessions Judge set aside the 
said order, deeming it undesirable that sanction to 
prosecute should ho given under tho circumstances. 
Held that, whether tho Deputy Magistrate ha'd 
. intended to pass an order under s. 476 or to make 
a complaint under s. 195 (1) (6) of tho Code of 
Criminal Procedure, the Sessions Judge had no power 
to interfere, Queen-Emphess v. AtjKATOA 

[1. D. E., 23 Mad., 206 

63. — Criminal Proce- 

dure Code (Aet V of 1898J, s, 436— Fresh inguirg 
after improper discharge of accused persons — 
Jurisdiction of Sessions Judge after acquittal . — 
Charges under ss. 804 and 147 of the Penal Code 
, were brought by the police against certain accused 
in the Court of a Deputy Slagistrate, who took 
all tho evidence for the prosecution, but went on 
furlough without passing any order of committal or 
otherwise. His successor, considering tho evidence 
iasaSscient to eappori the charges, altered them 
to charges under ss. 825 and 147 of tho Penal 


SESSIONS JUDGE, JUBISDICTION OF 

— concluded. 

Code, and after hearing evidence for the defence 
acquitted the acciiBcd, The'Sessions Judge, consider- 
ing tho alteration in the charges improper at such 
a stage, ordered a fresh inquiry into tho offence. 
Held that the Sessions Judge had exercised jurisdic- 
tion not conferred upon him by law, and that his order 
for a fresh inquiry must be set aside. Paijnath 
Pandeg v. Qattri Hania Mandal, I. L. li., 20 
Calc., 633, approved of. Queen-Empeess r.HANTT- 
MANTHA Eedbi . . I, L. E., 23 Mad,, 226 

SET-OFF. 

Col. 

1. Genebae Cases .... S53S 

2. Cboss-deobees .... 8551 

See CojrPEXSATiosr— CmB Cases. 

[I. L. E., 18 Bom., 717 

,See Evidence— C mB Cases— Secoitdabt 
. Etidence—Dnstamped oe Ubeeois- 
TEEED DoCtrilEOTS. 

[6 B. L, E., Ap., 1 

See Road Cess Act. 

[I. D. E;, 4 Calc,, 676 
11 C, D. E, 140 
See SSTAtS CatTSE CoUBT, pBESHlElfCr 
Towns— Jt7Eisdic*tion -Set-oep. 

[I, L. E, 20 Calo„ 527 
I. D. E., 21 Calo,,.419 

1. GENEBAD CASES. ' ‘ ■ 

1. Eaising issue of set-off oa 

trial — Procedure . — When a defendant raises a 
cl lim of set-off on the trial of that issue, he must bo 

I considered ns plaintiff. .Tagauasiba Dasi r. GaoB 

[5 B. L, E., 639 
As to how cn'cs of set-off will he dealt with, see 
Eamgopai. r, SIajeti M AT.T.TTrirATt .TANim 

[1 Mad., 396 

2. Power of Revenue Court to 

allow set-off Under Act X of 1859, s. 24— 
buH bg principal against oyen/.— A Revenue Court 
acting under tho provisions of s. 24, Act X of 
1859, had Jurisdiction to allow a set-off for any 
Bums which the agent might either have paid to his 
principal directly or used for llie benefit of his 
principal with his sanction and authority. Mohista 
RtTK3TTN Eor CnowDHBy r. Hobo Coomab JTisseb 

[18 W. E, 339 

"Written statement of set-off 

i—Act Via of 1859, s. 727.— Under s. 121, Aot 
VIIl of 1859, a defendant, dcsirons of setting off 
against the claim of tho plaintiff the amount of any 
p.ayment piade by him on plaintiff’s account, was 
hound to tendir a written statement containing the 
particulars of his demand. PooEKA Cbunpee Eor 
V. Bebabeb Uaeb Mookebjee . 14 W. E. 473 

4 . Character in whioli claim is 

made— Oti;«7 Procedure Code, s. lll—TPritten 
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DIGEST O? CASES. 


( > 


BET-OPF — ntiJ j 

L GEKEBAL CASE»— i 
tUltmet/ plf/J *3 a I’t-ef —la ■ tart la wltlclt ' 
Ilia pUlctiS ti < 0-1 o' t dtcowd t tVil, to rt* 
eoTcr th( anaount of » prcFautt tt irt< and bead «ir> 
(nt«d b; tl « dc-fi-ndn-it to Lit docratrd fathtr. tbe 
dtfcndtfitl a;ed in liu wnUrattittment that tba 
pU jliiTt fitbfr bad o'llrctrd fondi btloapb^ to 
bim, a> hit vabil ricardin; lh< amnant dae (n tbc 
pros >sor; rote and bond and uk<d for a drcTM tor 
the diC^e^ce. Held (1) that tbe wnltra itatrmret 
siiut be rrcanUd at a pWnt in re^d to tbe wb«B, 
and iboald bare bmi ttampcd acentdinglf | (3) that 
if the plaiQtiff claimed as t^ beu and Teprrscstatirc 
of bit father, tbe ict oB nt nzbtlj pU'aded. Coro 
sirrit BaantTraTBi LlklC, IS blail, 20 

6 BiEht of set-ofT— Crota* 

denaadt orwia^ oaf a/ eotie (roatoefios —Sttmtie 
—Tba Rgbt of a.t cS aill be fonsd to eiut ciot oolp 
in cates of mutnal debts and rred Is. bnt alto a here 
mns-dmandi ante out of the aiBie tranaactioo, or 
arc so eonnerted in thtir nature and cimnutances 
as to make it iue<^niU''le t)at tbs rlaictlB sboold 
recOTcr and the defendant be dnren to a erwa-snit 
Cm* r ErnfeiTiioo Cam: 3 Mad.. 208 

® — — — Crat>-d( aoada 

•ru ij oat of Slow (eoiisrf.oa — «a>f foss/»err 
res fact— fiosvijfi —tba ruht of tct.off custa 
vbm there are crhi demands anslsg out of one aod 
tbe same traniaelioa; or abere these an n eonoeeted 
in tbe» eaiwt and cinnmsiaacet u to maks It 
A^totable that the pUistifl i^ld reeoeer sad tbo 
defendant be dnren to a crow-tnit la a sort to 
men moaej dss aoder a cootrart mads betoeen 
tbs plsinuit and defendants.- iTerd tl»t tbe defra 
duts *ert entitled to set oS tbe amount of damaees 
srbieb tbe dcfendanti bad pnjred they bad enstaised 
** ®‘ *“ plaintiff’s breaeb of tbe eonlract toed 

on. Kursasitnr Pout , lloictrti Com«is. 
RO’roanontBiIowsoiUajma AMad., 

sneioj cut of its esn, fre asoc h plf 

a eR)».diinand wbieb u found 
. - tmosactwo ma, aod b coo- 

Si” 

altionjb it maj not amount 


tbe defence r 


n ef H. 


to. CsisHowee QonLCBrsBinSt^w' 

j, P-Ie-2^10Calc,71l 

—— Cml Troctiwrt 
r tafoace of orcesar—Tlie 


^odo , jor i 

™ the Gauec nnder a leaee for fire ylLx 


« yeai% 

a ettadino 


temie aJoag amb *« take orer the 

baring failrf to prer* ti*****” Actormmed by 


fi£T>0 FX*— conf I Bsw^ 

i. GENERAL CASES-rosfuard. 
arbiteaGoD t and asotber elanee prorldcd that 
‘■alnald tbs Ooreramrat. kowerer, se«£t to cancel 
the IcaM dnnng its rttrrcjiejr *ilb a »irw to suV 
strtnte a pontooQ tnd.,e or for any other cssie 
for erbicb tbe lessee is net mpensiUe, bt «i3 be 
eoti'led to compensatioQ from Ooremment for all 
lues's ' Tbe lest e died before the espiratioa o' the 
lease and the bfagutrateof tbe dbtnet, actirgn 
behalf of tbe noreramret, proeeeJed to depnre bie 
rci-reseetatim of tbe ote of tbe bnd;e and .to 
ante tbe stork and matenala Tbe MsgUtrate then 
directed two perami to aasrsi tbe raise of tbe etuk, 
«Uch was eliunstely £xed at 1110900. Tbe Ms^to 
trate added a percenUge. bnntbg the total Ameoat 
up to II13JOO and a tnrt waa tiled cmbebtlfcf 
Corernment against tbe Trlresentatirtl of the 
deceased Irsare giring credit to tbe defflldanU fur 
snrh amoont, and claiming the babucedne ca rerpert 
of tbe last t«o IcitalmeBls Bader tbe cortraeb 
Jltld that tbe sum of R J! 100 anetted in tbe 
enanccf abere des^bed eosld rot stnetlj b« 
regarded at a srtwfl Tbeenit was one for balance ef 
•ccoant. and tbe defeodaBte wererotrtledtodispnte 
tbe ecwrrrtares of the pUBtifTe estimate of tie 
itrm allowed in tbcir fsronr MctrtaBTOrSritJ 
tob Lniu e bla^ut Ub X la B.. 13 AlU SM 
®, Cml TraefJtn 

Cod, „ lit, SiS-^Cf04,tldtm, of tit ae'sre ef 
aetejT— The plsinlifs agreed to potrbaie fro* tM 

defeedani eeruin timber They paid part of tM 
price u adrance and took drlirrry of some part of 
tbe timber, bat refaud to take dctirery ef tba tret, 
aod subseijooiUy sued tbe dtfaidant to rerortf part 
of the price paid, sllegin* that tbe porfaao of wbicb 
thee bad talra dilirery was not ef the fjoali'y ex- 
tracted for HtJd that in such a suit Ibe defendant 
mifblclaim by way of sct.oS rompeniaUoa for the 
Vnt wbicb be Lad isearrtd In the re sale ef tbit 
pritxa of the timber, tbe labirct of tbe tontrsct,e 
wbicb tbr plaiotiffi bid failed to take dctirery 
S lllof tbr Code of dra Prteednts is not exbans- 
tire of tbe dcsmptlona of rms-clami which may be 
allowed byway of eet-cil. Cfart ▼ is/laarale* 

CM‘,,3Sia<U S99t Siotmmtamj F.Uoy r Jfs**- 

r*y«I CewMieiieners for tkt Town of Utirot,* 
iiod,i30iS\,\orokoad Ouimfoldl t Jfedleryi 
rseras,. / E. d gC^y, Lai ». 

Jfwxwcf;,/ Fen-f*’ 

Lomi,\ Tando. I L It Cale . SS7 . and 
Citstola T. Oopal CTaadcr Sorwta, I L~ •Sc f" 
C«fe« 711, referred to KiAxGn Kaisc Dcma 
. XX.E.,15 AIL.® 

10 SijXt to it* 

• damforaoUioidatoddamaau—CtnlRroefdor, 

Cod,fAtlXof2S77J,, ltl~Ce,U—Art XXn 
of 1^1, > 9 —Tbe prorimoni of tbe Cicil riocediW 
Code (Act X of 1S77) do not pre tbe right to setoS 
rl ai me for anh^idaud damagcs.bnt that Code dors 
not take away any ngbt of set-eff, whether I'Esl®’ 
e^BitaUe, wbicb paitire to a suit wouH haTeiodc* 
pcndoitly of i‘s pi>7Tu>oiix. tTbere. tierrfw*. ma 
•Bit for tbe price of goods told and delirosd. tbs 
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SET- OEE — continued, 

1. GENERAL CASES— 

defendant admitted tliat there was a sura of 
SI, 159-12-0 due by him to the plaintiff, but sought 
to set off the sum of B972 ns damages sustained by 
him by reason of the non-dclhery of some of the 
goods contracted for, it was held that, as the claim 
of the defendant against the plaintiff was connected 
with the same transaction and arose out of one and the 
same contract as that in respect of nhich the plain- 
tiff’s suit uas brought, and os the amount of the 
defendant’s claims was capable of being imme- 
diately aseertained, the defendant might set off his 
claim. Clark liutltnavaloo C'hetfi, 2 J/ad., 296, 
and Kislnasam^ Ptllai/ v. Municipal Commissioners 
of Madras,4 Uad., 1.^0, followed. Where thedefen- 
dant pro\cd a set-off against the plaintiff, and thus 
reduced the amount nhich he (plaintiff) was entitled 
to recover from the defendant, for preach of contract, 
— Befri that, notwithstanding the provisions ofs. 9 
of Act XXVI of 1864, the plaintiff was entitled to 
his COSt«. KlSHOnCHAKD CHAMPAIiAi u. Mad- 

nowji VisRAM . . 1. 1,. E,, 4 Bom., 407 

11, - — — — — Right to set off a 

claim for an tinasceriatned amount — Ctril Pro- 
cedure Cede (Act XIV of 1S92J, s. 111.— The pro- 
vision of the Civil Procedure Code (Act XIV of 
1882), 8. Ill, does not take away from parties any 
right to set-off, whether legal or equitable, which 
they would have had independently of that Code. 
And such right exists not onl^ in cases of material 
debts and credits, but also where cross-demauds aiise 
out of the same transaction, or arc so connected in 
their nature and circumstance ns to make it inequit- 
able that the plaintiff should iccovcr, md the defen- 
dant should be driven to a cross-suit. Where, there- 
fore, a decree had been obtained against certain 
persons in respect of arrc.irs of rent of an ijara held 
jointly by them, and one of them, having been forced 
to pay the whole amount of decree, sued the others 
for contribution, and where in such suit the defen- 
dants pleaded that, although the plaintiff had paid 
off tho whole of the decree in question, he was not 
entitled to recover any portion from them, inasmuch 
as he was indebted to them for his shore of the ijara 
rents, tho whole of wliich had been paid by them to 
tho ziimindor in prev ions J cars, as well ns in respect 
of rent duo to them for tho share on account of a 
portion of the land which he himself held in nij-jotc, 
and for which ho had paid no rent, and that, on 
accounts being gone into, it would bo found that 
their claim exceeded that of the pbiintiff, — Held, 
followhig Clark v. Rvihnaialoo Chetti, 2 Mad., 
298, and Kishorchand Chatnpalal v. Madhoirji 
Vtsram, I P JJ., 4 Root., 407, that notwithstanding 
tho prov isions of s. Ill of tho Civ il Procedure Code, 
tho defendants’ claim for tho share of rents paid by 
them to tho zamindar on account of the same ijara 
might properly be pleaded as a set off, and be taken 
into account in determining the plaintiff’s suit ns 
arising out of the same transaction, but that their 
claim for rent for tho portion of the lands held by 
tho plaintiff in nij-jotc could not be treated in such 
manner, but must .form the subject-matter of a 
separate suit. BEAaBAT Paitda o Baitdeb Pjl>t>a 
p, I,. B., 11 Calc., 657 


S33T-OPE — continued. 

1 . GENERAL CASES— conftimetf. 

12, — — Right to set off 

damages for hreacji of contract — Cicil Procedure 
Code, 1882, s. Ill— “ Ascertained” sum. — A suit 
was brought by P against the Elgin Mills Company 
for recov ery of the price of wood supplied under two 
eoiitracts, each of which contained a clause bj which 
the plaintiff contracted to indemnify the defendants 
for loss arising by reason of failure on his part to 
supply the wood as contracted for. Defendants 
claimed a set-off as damages for loss incurred by the 
plaintiff's failure to supply all the wood contracted 
for, such loss having .irisen on the 25th October 
la79 and subsequently . Seld that, although, taking- 
the word “ ascertained ” to mean “ liquidated,” the 
claim of the defendants for damages would not come 
ttifhin tho meaning cf a set off under s 111 of the 
Civil Piocedurc Code, th it section was one regulating 
procedure, and was not intended to take away any 
light of set-off, whether legal or equitable, which 
parties would hav e had independently of its prov isions, 
that the right of set-off would he found to exist not 
only in cases of mutual debts and credits, but also 
where the ci-oss-demands arose out of one and the 
saroe transaction, or were so connected in their nature 
and circumstances as to make it inequitable that the 
plaintiff should recover and the defendant be driven 
to ft cross suit j and that ns, in the present case, the 
claim sprang out of the same contract which the 
plaintiff sought to enforce, and could readily bo 
determined in the same suit, it was equitable that it 
should be so determined. Gaitri 8ahai v. Ram 
Sahai) 7 X. W., 167 ; Kistnusamg Pillag v. 

ctpal Commissioners of Madras, 4 Mad., 120 ; and 
Kiskorchand Chatnpalal V. Madhoteji Vtsram, 
p. Jj. R., 4 Root., 407, followed. Per Oldfibld, J. 
— That the excess of the set-off in favour of the 
defendants over and above the cUim of the plaintiff 
might properly bo decreed to them, and that the set-off 
should be allow ed, if at all, to its full extent, and not 
merely to the extent of defeating tho claim. Per 
DuTHOrr, J , — That although the set off might pro- 
perly bo admitted as on equitable protection to tho 
defendants against being cast in the plaintiff’s snit, 
tho defendants could not, failing tho provisions of 
8. Jll of the Civil Procedure Code, be allowed to 
recover a sum of money from the plaintiff, they having 
paid no court-fees on that account. Pbaoi Lab v. 
jIaXweib . . . I. L. E , 7 Mad., 284 

13. — — — - Ctrii Procedure 

Code, 1859, s. 121 — Suit or atcard determining 
several items— Mutual liahilitg under atcard, — Q- 
aud R referred to arbitration disputes between them 
regarding the partition of their paternal estate. Tho 
concluding portion of tho award ran as follows : 

" Both parties shall jointly satisfy tho debts on 
the creditors demanding payment, which debts arc 
joint and have herennder been declared payable by 
loth parties. Should one party mglcct to pay or 
show carelessness in the matter, and should the other 
bo obliged to pay the whole amount of any such 
debts, the latter shall bo competent to realize from 
the former portion of the debt paid on his nccoant, 
together with costs and interest, by the enforcement 
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sxTorr— efl.j.ntfrf I 

1 GENEPAL CA'F ^ — totlxitti 1 

rf th » twird ind iLall »!« b* fntiU'd to rcwor the 
sniciiiit by *mt i t ort Both p»rtiM ihOl ort up 
tolb » •’'»rd in lU entirety lli »nin of RASS-O-** 
irb cb l.a» l-fm fonnd dne ted piynblf by O to 
ai per arrount sb *rin^ tbc tnotsnl deal ngt between 
Ibe ftrt t> iball be made poo\ •( fol\o«t O 
abaJI fay to P tb« whole aaiosnt ot I 333 0 0 by tbr 
jn i. He of tbe Ttntb of I’n.* 15*6 Eatli edtbrr In » j 

lump mm or by initalmcnt*. and in cMOof BOS pay | 
Dent witbin tbc laid pmod be il all be tfaarped «)th 
faterdt at the rate of Oae pet eent sp to the day of [ 
payoHTit,” U fued to reeorer frem O the money I 
fonnd V> be dne and payable to bim nnder the award. I 
G admitted ibe claim bnt deairtd to Kl cif half | 
tbc amoant of certain debta vbicb were payable 
under tbc award by ibe parti i y> ntly and vLwh he 
abne had aatiafe^ Tbc lower Appellate Coart | 
dedseted from tbc eUisi itcmi of tl < detnand adoiit 
ted by F batrefnaedtodctcrci ne O ■ ri^Lt to tit eS 
tbc iteiEt «birb F alipntcd on the yronrd tbal tbey i 
eonldbemorceonreniCBllr laqniftdinloinaeeparate I 
anit It waibtld (peeSTCiET CJ SeantiE J, 
diwent ng that O »aa ent tied to detnind a tcbofl 
and that the 1 wet ipprlUie Coort tboold bare 
is^ntred mt tic d apotr I itemtoftb* deaiasd,aed I 
Cot bare ref rred (7 .o t letaratc ant u mpeet of 
thneitcma Girii ^iaai e rauSaSii 

[7 «■ -W, 1S7 


Soif/oe ntfra>»« I 

lie* J)ttrn la— £i/ aj^ */ eerfeayiiiof mtHatfr i 
nieaey— Xiea o/a/teney— Cirif prenitn Cade. | 
7S"y fi ill Sit —The decree la a redraiption n t I 
dlrubed the plaialiff {the mortraeor) to twy the 
rnot^oe-money and! urtemt to the defeodaot aod 
d reeled the defviidatit to par the pUmtiff the ereU 
*.? *• **“* rlaifttifr »a» entitled to 

•« oa the amount of bil taxed eoeta acaiait the 
m rfage-mooey wbitb be »aa I aUe to pay under 
*“* notwithetanding any eUim that the defrn 
11“ defendant 

wrnpertoftbedefendantieoitiofiuit. BuryiTB 
DiM r J roonratn Pi-i 1. 1.. B., 4 C»le . 742 
E C BsuoyiTK 111*1 r jECOmritH Dm 

[4 C L. H., 122 
Xl^lb.16 Aa,8 

«eW^,ee t„ 

—5t.de- Yu "*rfy»y,yo, n,y 4efa«, 
Jsede-ptios ml — ih# mortgufew n entitled to 
act offer deduct tie amount of crti <. 

kw euder the decree amnit or from tbe^nSmsT 

■*aeadeUwhSSm&I^,SlH' f^ wbom ther. 

a »*i ujdupu'e due to the Imolrest, 


BET OFF— 'cafnee^ 

1 OFhERAL CA«ES— coefieaed 
(q a «ait brought by the OSrfnl Autfuec to reeorer 
It « latter debt, the de fradant i» enU led under a. 30 
oftbeluarlrmt Attll andlSVirt e n loieteff 
(bedebtdae from Um to the Iniolretit agntfil tami 

■tiebBiav be clilmed from blm. Miuxe * El»« 

18 C luR.,2M 

17 — r . I JVaecdrre 

Cede liS2 r Itl—Ccurf/fe «» r. a-J 

lorreoTerniani of mnrey dueu wa'M lbcplata*i.» 

oRepng that Ibe defeniliot Imd eng^ed him tn lell 
eloth eu bu aecunnt at a monthly ealary the dtf m* 
da I elaimed a aet-off aa the pnee of cl Ut wblcb be 
an<v<d the pUintiff Iiid *oU or bia account on eom« 
biUb os It appeared that lie defendant bad prtrv- 
osity lord the j-laintiff lorectiTfr *heome aisoact 
aa «■• ly^ elaimed by way of aet-clT, a* bring d le 
for tbc price of cloth told and dclircred by the 
dtfendani to him and the plaintdf (then defesdmt) 
pleaded that tberr bad been ro nlc to bin Vuttba 
c)o*b tad been drlirered to bln ou ronnli^wi •*!< 
The ouit nil dimuaed on tbc ground that fhera w 
BO prrof of a iaic o' cloth and the quntion wbetber 
any esm an die fer cloth ioM en ermtnlre'Oi nl* 
aaa not gone into. The rle‘b cow alleged t3 bare 
been detireredon cominiaiioB (ale vu the wa* m 
that alleged in the fermer *ut to bar* Iccu actswly 
k 14 to the plaintiff. J/i/j (bat the defendant *ai 
onutled nsdrr a ill of the CitU rrreriare Cod , 
to art off the tmoont elaiaed m dae for goodi acid 0 
eoaaiaaoa againit the pUiotifTa dfmand. 
aloi that the eeort fee payable oa the data f t 
act-oC icai the tame u feea plaiot b amt. Ant 
ZavA c ^ltsr Uu. . X I- lb, 6 All , 3W 


18 - 
dee 


- Xiyeidefed r 


teed— Saif/M- rraf —A Inpiijatcd »i 
boodunpahle aceordiagtolaw eren wltios* 
an agreement to that effert, of being off ipaicrt 
•ume doe for rent Waisos A Co. r. RsOJO 
aoosvTiit Dtm , 16T7.F 

10 ’- 


decesaed lejiaed— Dei( tf«c (9 wicfor —A wiA>w u 
IttMe fora delt rontracted hy her boiband. Each 
d ebt ga y be let ogagainitadebt dae to her Ozrsa 
Cbiavn Ljjioost r Eootuxn Dixia 

(lW.B-Kl«-23 

20 Xnmiarier-Ce- 

(inrre— Sereeue. feymeaf cZ-Proj?/*. Stil /or 
eA«rc cf — Dili (Srmiz, J, dmentuis) that a 
lambardar, who bad paid an arrearof GorCTument 
reresue out ct the coUcctioai of laberjiuiit yean 
witbeut refercoee fin tb* co-tbarert. Wai entitled, in 
atuit agaiQit bimby a coebarer forbia ibaroolthe 
pr^a for locb eubiequent rear*, to claim In the lai- 
a deduction on account of nub puymeni. Ucll 
EwoH r Jasax >atH Z. la 1 Alb, 135 


21.- 


rclo 


* *J 


ywfuiifaro/elarer I, twim—Sei eJT Pot- 
•eat »/ «»i — The four Aefendanti obtained joiaUr 
a patni Icaio of r.asd lahacqacntly panbavd 
jouUy a 5 annai thar* b the xammdan. Defendant* 
land S leparated fwunS and 4 each tabiogS anna* 
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BET-OFF — conitnticd!. 

1. GEKEPvAI. CASES— ronf.ruerf'. 

of tlic p^tni and ontias of the Tntnindari, nod then 
defend vnts S and 4 sold their zamindari light in 2 
nmncand 15 gnndas share to IC, thoplaintifT, retain- 
ing 5 gnndas share on tlieir on n account. The plain- 
tiff sued to recoier tlie rent of 2 annas and IS 
gnndas from the defendants 1 and 2, niio denied 
the plaintiff’s claim, n Idle they admitted that thoi 
nefe liable for S annas rent of the patni, treating 
themselves as their oun zamiudirs for 2i annas share 
in the zamlndari, and thci alleged pajment of 5} 
annas of the patni rent to the S .annas shareholder 
in the zamindari, ai d a set off against the other 
2} annas against their onn claim ns zamiudars. 
Held that, as the defendants 1 and 2 ucrc strangers 
to the transfer of the rights of defendants 3 and 4 
to the plaintiff, thej had, nshctiveen theinselies and 
the plaintiff, a riglit still to do avhat they did for- 
merly," namely, set off their patni liability against 
their znmindiri right. Goonoo DrAI, CmrcKrit- 
nirxxr t. KEsmrn UrnEi: . . 20 W. R., 409 

22. ' Jienl, Suit for— 

Jlent paid in l-iitd — Set-off aUotced for — Account. 
— ^In a suit for arrears of rent, where defendant 
pleaded that, under an nrningenjent hetneen him and 
plaintiff’s ancestors, pajment had iiccn made by him 
in cash or in hind, and ashed for an account to bo 
tahen, tbe lower Court was held to ha% c been wrong 
in decreeing the suit on the ground tliat it could not 
go into ci idence on a question of set-off in a rent suit, 
and was hound to tahe an account. Eor KTODEEruT 
Modatoos r. SxEWAEX . . 23 fV. R., 20 

23. I’lea of payment 

in suit for arrears of rent — Indirect paijment. — In 
a snit by a zamindar for arrears of rent the defendant 
alleged that his tenure had been placed under the 
management of tbe Collector, and bad so remained 
for a number of j ears, and tlint tlie Collector, from 
money renlizcd by bim as manager, bad, in addition 
to satisfying all other claims of the plaintiff, paid the 
rents accruing, not only during tbe period of liis 

• management, but up to, and iiidnslve of, tbe years 
tbe arrears of rent for which were claimed in tbe suit. 
The loner Court refused to consider tbe defendant’s 
plea, on the ground that it was in the nature of a set- 
off, and that, not being a debt due from the plaintiff 
to the defendant, it was not such a set-off as could 
he nlloaed by the Court. Held that the plea was a 
plea of payment merely, and not in the nature of a 
set-off. Kookjo Bfhabx Singh t. KiiiiOAny 
Singh Deo . . . . 4 C. L, B., 296 

24. — ; Suit for contn- 

luiion against person jointly liable for rent. — In 
ascertaining the amount duo for contribution in a suit 
by one of two persons jointly liable under a decree for 
rent,) tbe Coart is bound to take into consideration 
sums paid bj the defendant, on former occasions, for 
lent in excess of bis own share of the rent, although 
such sums are not claimed in his written statement, 
,the sums paid not being in the nature of a set-off. 
Gogtin Chand Dux v. Hhei SIohcn Dtrx 

[12 C. L. B., 639 


SET-OFF — continued, 

1. GEKEEAE CASES — continued, 

25. Ciril Frocednre 

Code, IS^9, ss. ISl, 195 — Claim arising out of same 
transaction. — ^Wbcie a defendant claims a right of 
set off arising out of one and the same transaction ns 
that in which the suit originated, it is not equitable to 
drive bim to a cross snit : a decree under Act VIII of 
It 69, s. 195, and the latter portion of s. 121. being 
of tlio same effect and subject to the same inle as if 
it had been made hi a separate suit. Eabha Eam 
Deb r Jaaies . . . 20 W. R., 410 

26. — _ _ _ Decree for defen- 

dant on set-off iphere nothing found due to the 
plaintiff — Ilcld that a defendant ma\ deny the 
plaintiff’s claim, and also plead a set off and obtain a 
decree for it, although no sum may be found to be due 
to tbe plaintiff. Datatcha r. Ahdtoakha 

[6 Bom., A. C., 151 

27. Ctetl Procedure 

Code, 1S59, s. 195 — Couiitei -claim — Deductions 
alloiced in ascertaining mesne proJits. — S. 195. 
Act A’lII of 1859, which enabled a defendant to 
obtain a decree against a plaintiff in respect of a 
counter-claim, was only applicable where defendant 
had been allowed to “setoff” a demand against 
plaintiff’s claim, and did not apply to a case where, 
in ascertaining a defendant’s liability for mesne pro- 
fits, dednetions were allowed from the rent proved to 
have been received, in the nature of allowances made 
for costs of cultivation or collection expenses. 
TatroK Chaad r SowBAsnKEE Dassee 

[25 -VP". B., 275 

28. Subordinate 

Judge incested with Small Cause Judg‘d s poicers — 
Cm/ Procedure Code (Act Xlf of ISSiJ, s. Ill 
— Set-off exceeding pecttniarg jurisdiction of the 
Small Cause potcers of the Subordinate Judqe — 
Procedure. — In a suit brought bj tbe plaintiff to 
rceoier 1136-7-9 from tbe defendant under the 
Small Cause jnrisdictioii of a Subordinate Judge, the 
defendant claimed to set off E72. which exceeded 
the pccauiary jurisdiction of the Judge as a SmaU 
Cause J udge. On reference to the High Court, — Held 
that the set-off might bo pleaded by the defendant. 
The Judge would exercise his Small Cause Court 
jurisdiction in trying the claim of the plaintiff and 
Eis ordinary jurisdiction in trying the set-off. 
Eamxbatat t. Ganesh Eangnath 

[I. I,. B., 12 Bom., 31 

29. i Cl Cl/ Procedure 

Code, ss. 111, 21 B — Suit for dissolution of partner- 
ship. — A suit for dissolution of partnership in which 
the claim was valued at B2.000, with a prayer 
that such balance ns might be found duo to the plain- 
tiff upon taling tbe partnership accounts might bo 
paid to him, is a suit for money witliin the meaning 
nf s. Ill of the Code of Cii il Procedure, and a pica 
of set-off may he raised in such a suit, and if in 
consequence of such plea the Court of first instance 
decrees in favour of the defendant a sum above 
K 6,000, then by reason of the provision in para- 
graph ii, s. 216 of the Code, an appeal from tha 
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BET-OPP— 

L GENERAL CA''E3— 

a«r« will li» io lh» IlijN Ctmrt, »iia rrt l« ik* 

Diftnrt Lmrt Kiarnwris Mil r Cbiwd Mil 

[D 1> B.. 10 AIL, £87 

30. Clatoi «/ 

tni u not fqnitilfe to •Jlaw « Mttai 

* cUinircUUtigtomp«irticiibr*froni5t,»Ut»4 

of » oattfT of inclbtr cttcrc »5top*thtf Kll ia 
Eo<r*is CHrcKiMCTiT t Dno Carrot* 
CKTCKitsmT ■ 17 "W. ZL, 177 


3L 


- Jaiovat «< 


I BZ^'OFF— es«fioB«^. 

1. GENERAL CASES-#9.f.'»»*7. 
llie two tftitbrtt .ffontrf. *na A d<»» -tik 
•fpMwJtlyjlutlog Bflieoof tt* •tpirtliflfc 

Mt M t off. * fUim enile bj oo» of toe l^bc% 

*0 mpett tf tbe icpente i3r*Jin?« tiJWu 

*sd A. * dott do* to kanwlf fnto tbe forexr fAai 
fnpwo. Dararrr Sjwqb * Fotsts 

[llnd, JurHir.a-35* 

37. Cetf—0»iiM* 

t» arar4 eailt —A irt-off eaanol be tllowtd 
not Mtooll/ swiriJi^, w where • decree ot the U^b 
C<nrt get* tie tocriwfol eppiUint cost* cl ib^ 
Cenrt of tbe lower ApptlUt* Cosrt. hot ottiStea 
toawwtlUiecoitteflbeCntCoaTi. Ilrto l’x****t> 

Rot CeowoBtr r. Fool Kitnostt IWMt* 

[1BW.IL,809 


ef jtruJietiea c/Ctarl —A Coort ciAOot roltrUio 
tbe qoeitKD of «et.oS if tbe iiBOOBt cUiired bp Ibe 
drfECKluit rxeeedt tbe UDOsnt et^luljle bp it. 

At'beo * difcodiot pletAim aet.cff tod eliicci * d.'cree. 

the iobject HMtUr of tbe imt !i bo knpet tbe terre . , 

tUm cl the plamtff, tat tbe enwMUini of both j ®8- ——— ff«i/yfceeomjpe 

ptrtiet. EiaLiLr I.l5ei»n* 3N'W.,114 «/po«rf*-A</-oJ'/^«f#«-fpe»-lB*»aitfofa»^ 

I eUweJoa •enwnt ff tbe eerrii^eot p»di la wtw 


sa 






ixother u c mode of *ettl meat which it nepeetcd 
to the pertiei w * cotrproiEiee nap, with tbar 
aaaenl.be a fi erd of ali'icatioo, bat canrot fropertp 
be tsade tb* ^aaii '( adcerc* tetwceo b»tile tin^aat*. 
DiCKre e lUmo Ocisux Aibcot, Azm e 
nixtii Donm 17 TT SL, 113 10 B. L. B, 45 


Afrcdaat pleaded ooa isdcbtedcea* anil a teteff <n 
aeeooBt of dami^te eanted lo tbe good*,— JTeW 
defendant «nli ootasiwer the «1<.B1 with the lAw 
oaaecoaBl of damper, tleeaeb tb* esteet. If 
wbieb defeeditt waa entitled V» A'aw b*«L nljbt £• 
r«l la iaaoe. after whxb It woall »tai b» opeo to d*- 

I f<Qdaett«lnBC*BactJoaaffau)«tpUisti9for>pend 

daaape^ SCASUS r. lUiaoiO . 10 W.SL,S95 


S3. 


- Cieif Deeetd*** 


Code. J&i8. e# 13Z, SOS^Clatm eafi^aidefed , 
dewpee— S«>(*a iifi o/ezelaape— Ceeartfenoade. 
-f*. in and I'lJ of tbe Codeofanl Proeedaro ' 
(Act MU of 1^19) tad cot tbe tffeet of enlattue I 
the Tight of eet off 1* a *ait apaisit tbe aeceator j 
to TMoeer the amcnot dne spoa *eeeral biQi of er* * 
ebaege, tbe defendact • " 

nalaiBidated danagee B 

caebugf ffefd that defendiDt bad so nzbttoact 
^ bu claim apanrt the debt dae to lb* pUattiffa 

CuxE r BrTseaTaiM Csim a Uod., 880 


- SmU M *'f*« 
T v»»o .«i9.«.fl/e-A »<• 
bA admifllble la a TOit for nene prcdti, w^B 
l« Mt mt for » debt witbis tb* neuiiaf of ITit 
Art riU ef ifS8 DoT»* Boifos Oonra^f • 
Gtt*** Nnv Oorissr* , 5Tr.lL,lD0 
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— raeaeeefo" 
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34. 

doMpre— Cir>7 Trartitn CeJt, 2S59 i 121 — 
Under a ISl, Art TUI of 18,g, , defoidaot re»M 
BC* claim a *ct<a £« dairagra la nioert of aa 
allied bracb of motraet whieb had not Qo aaeer 
tamed m a aoit faronpbt arama La to rreorer tbe 
amonat dne on dabccoond bondiv !*»* 


lodefioit* rlaim for daaa;** la tbe eatart of tumi* 
eeitaraed meeae prot-a casiiat be pleaid *• » ***^ 
agamrt tpenSe tUim lor rent of uter pear*. Sea 
daaa;;e> naet be ried for •epiratclp la » ** 

rent a defradast b*i Bo n^bt to trt tC Bpaiait the 
pla n t, fT a tlaim Bonep 1* £pci<iC wub. the plamt— e 
walea* eneb lEoarj waa dae aad papable to tbe defro' 
daat at tbe time tbo rail wa» broogbt. Oort>® 

Cooxa**. BuCHOoKSms SATF-K.! 


Dial r RaxsBrs Date 
Bax Lai r, Eoororw I.it.t. 
35 


41. - 


3 Agra. 43 
3ABT*.e7 


- Cicil JVoeei/eei 




[7- la 8 Eotn., 373 1 42. - 


Cede. 1S77, e W-iIarts<i 3 *~Ctm^sU»*M 
1 trwefr — TboTLnfnMtaarp Boetgageecf eertam I**" 
ao»d tbe nortsagor fwlbe owiep dae aoder tbe 
, mortgage. Tbe mortgagor aUeged tbe mortgagre 
I bad lomaitted wait* and »*» luble to baa f«r e*^ 
I peDmUai wbieb be claimed to eet off MAd 
■ Bofler B. Ill of Act X of 1S77 tlm aawoot of each 
’ eompetuaUm tonld sot be ett off. ElOBP SalH 
I Diszr.AzBxaz UcsaisEBas 
‘ [I.I..E,SAIL.S53 


' Cfs« 


«p»' 


.aif 




1 dtrtattd Jatler — Rijit lo mfprapriaU frofart] — 
I tv here a widow admioutemg her bnibaBd** eatat* 
■ *aed to tecorer certain nmreable propertp wmigly 
I appici^iated bj her eon, wbo ple^ird a »et-<ff 
I accoast of a daun agams hb falber.— J7*fd that 
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SET-OPF — eoniinucrf. 

3. GEPEEAL cases— condntted. 

flefcnflant was riglitly referred to a sepiratc snit 

JLutix T. MakIiT . . .14: W. E., 186 

43. Ciri7 Procedure 

Code, 18S2, s. 311 — Suit Itf creditor of deceased . — 
The heirs to 31, dccrascd, appointed ji, one of the 
heirs, manager of .It's estate, with a aiew to the 
payment of the debts doc by tlie deceased. A credi- 
tor of the deceased sued his heirs to reeo\ cr his debt 
and obtained a decree, in execution of which the share 
of Z, one of the heirs, in 31 ’s landed estate was sold. 
The sale-proceeds exceeded Z’s share of such debt, and 
she sued the other heirs for contribution in respect 
of the difference. The defendants claimed a set-off 
in respect of Z’b share of the liabilities of M’s estate j 
which had been satisfied by J. os manager. Meld I 
that the set-off claimed could not bo cntert.iined in j 
snch suit. Ancii Hasait v. Zouha Jan 

fC It. M., S jAM, 2S& 

44. — Act TUI of 

1859, s. 121 — Co-sharers — Suit for conlrilution . — 

In a suit brought against a lessee of a portion of 
an estate by one of the co sharers for money alleged 
to be due as the plaintiff's share of arrears of rent 
for a certain period, where the claim was admitted, 

— Meld the defendant was not entitled to set off 
under s. 121, Act VIII of 1859, the plaintiff’s share 
of the Go^emment revenue of the whole estate which 
had been paid by the defendant for the period for 
•which the arrears of rent were alleged to bo dne. j 
Meld also that there w as no such connection between 1 
the claim of the plaintiff and the counter-claim of 
the defendant as would entitle the defendant, ns a 
matter of equity apart from legislative enactment 
to a set-off. Hosseina Bmi c. Smith 

[13 B. Ii. K., 440 ; 22 W. E., 16 

45. Suit for conlri- 

hution — Shares on samindari and shilmi rights . — 
Plaintiffs, as being entitled collectively to au ll-auna 
shale of the pimma of a taluhh and alleging that 
they had obtained such portion of their share os the 
l4-anna taluhhdars were liable for, sued the 2-3nna 
sharer for what he ought to ha\ e contributed. The 
lower Appellate Court, finding that the defendant 
had n 2-anna share in the zainindari, ns well as in the 
sbikmi, considered that the one right might bo set 
off against the otherj and that the plaintiffs had con- 
sequently no claim against the defendant. Beld 
that this conclusion was erroneous, for though there 
were in a certain sense opposing rights, still they 
■were not mutual rights as between the parties to the 
present suit. Ihe plaintiffs were entitled to get a 
2 -anna share of the jumma from the defendant and 
the 14-anna taluhhdars jointly, and the defendant 
was entitled to get a like share from these 14-auna 
talukhdars and himself jointly, but the defendant 
had no right to set off the debt thus due to him 
against the debt due to the plaintiffs from the same 
persons. Hubee Kishobe Eor c. Hue Kishobe 
Adhieabee . . . .23 ’W. K., 134 

■ 48. Pelfs not mu- 

tual — Pisputed claim far rent in suit for payments 


SEIP-OPP — continued. 

1, GEKERAL CASES — continued, 
inade^ to save estate. — A and P were the proprietors 
of n iote, of which B leased half of his share to C as 
mirarifiiit* The zamindar brought a suit for rent of 
the jote against A and B and got a joint decree, in 
cxccuiion of which he put up the jote for sale. C, in 
order to save Ins miras right, paid the amount of the 
decree before sale, and then sued A and B for the 
amount BO paid. Meld that C was entitled to recover, 
and that a claim for rent by B against C, hut which 
C dispnted, eonld not be admitted as an answer to 
C'e claim in the present suit or as a set off. It is 
essential to the validity of a set-off that the debts 
should be mntnal, dne from and to the same parties 
and ia the same right. Bengal Begnlation 
VIII of 18ly, s. 13, and Bengal Act VIII of 1SG9, 
*• <52, disenssed. Bhoieto CHTrj.DEE Doss c. Hap- 
j ezunibbaKhatoon . . 2C. L. E., 414 

' ■451 StCfi for rent 

— Contpejisation for damage done in execution of 
decree. — Jf the cultivator suffer damage in execution 
of a decree of the Civil Court, he may sue and claim 
compensation for such damage; hnt until such 
damage has been ascertained and decreed, it cannot 
be set off against a claim for rent. Hai Gobind 
Singh e, Soojtdeb Pah . 2 Agra, Pt. II, 117 

48. Claim for rent — 

Suit for money paid to protect lease. — A claim for 
rent cqnnot be pleaded as a set-off in a suit for money 
paid the plaintiff on account of rev enue to protect 
a least: in the natnre of a mortgage held by him. 
HeEBA, lALL O. BrSHEN SUHAYE . 1 "W. E., 207 

49.. Account, Sait 

foi — Cross-appeal . — Of two appeals heard together 
thc^ first was bronght on the dismissal of a suit, in 
w hich the representativ cs of one, now deceased, of two 
parties claimed for his estate an ncconnt against the 
other, their snit having been dismissed on failure to 
prove the contract betn cen the parties ; and the second 
appeal was from a decree betw ecn the same parties for 
damages for the detention of property which had 
hclongeg to the estate of the deceased. In the first 
the plaintiffs appealed ; and in the second the defen- 
dant, vvho also, by cross-appeal, dnimed a sum which, 
as he alleged, would have been found dne to him had 
accounts on both sides been taken in the first of the 
above snlts. jETe/d that, as the first suit was for au 
account only, and not for the recovery of money, 
rendering it at least donbtfnl whether a set-off could 
be pleaded in defence, and as also no issue had been 
framed or even asked for on the question, it vvas not 
open to the defendant to raise it on this cross-appeal. 
Kan Kaeat Pha'w n. Ko Htaw Ah. Ko Htaw Ah 
V. Han Kabat Phaw 

Uv L. E., 13 Calc., 124 ; B. E„ 13 I. A., 48 

60. Civil Procedure 

Code ('iSS2), s. Ill — Counter-claim for damages — 
Costs of preparing a deed — Stamp duty, — In 
Deccmljor 1592 the plaintiffs agreed to supply tho 
defendants w'ith machinery for their mill near 
Calcutta. The defendants, being unable to pay for 
it in accordance with that agreement, entered into a 
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BET OPP— I 
J G^^ERAL CA'VS— ' 
wpri nitn1*ry igrrcmcnt «llli the pltintiffl eatie 
10th Angu»tl804 whorehy tt w»t instiled thiltlie 
plan lift ktoald »ccept share* in ti e defendant » 
c'jnpauy and debenture* tlierged on the property in 
iat.f»etiox of tbc.r cUim The agrenrenl w 
Ti’eil that the defmdsnt eompanj *IionH forthnlth 
cxeente sn indentnre of trurt in ftronr of tru»tee* 
to be I *1 lid by the plaintiff* for the pnrpo** of 
Kcnnnff the e«id debenture* *neh Indenture to he pre- 
pared by the pialntiffi lolicltori tegethee with the 
debentore* at the cxpenie of the eompany and to be 
approTfd by the cotnptnj’i eolieitor* It wa* U«tly 
pronded that tW» agreement *honld be treated a* 
formuiB part of and *nppltmeutal to the tgrerment 
of December 1803 Thu apreement w«i ugned by 
J hlarthallon hchaUot theplaint ffi. TheindeDtor* 
and dehentnrt* were dnly prepared by the plaintiff* 
and approicd by the defendant*’ «1 cittm. The | 
plaintiff* having paid the lolieitor* hiliof ce«t* m re | 
apect of the preparation of the indenture and debrn ; 
ture* now aned to reeoter the amount from the 
defendant* Qodir the trma of the shore orrennent 
of 180-k The defendai t* allegd that the plaintiffs 
had fa led to corrv out tfaiir ivirt of the agrreoent 
of 1882 and cootindcd that they were entitled to 
tba luit to claim damage* anmtt thepUiotifftandto 
let tl n» off isainsttbe plaintifft’ claim iltli that 
(he defei datt iheuld not be ^rmitted la ttu* enit to 
claim damage* agaiutt Ibe pWotiff* for tbcir atlrgrd 
failnre to carry cat their pnrt of theeonlroctof 1893 
Tfaetr eeunterwlain or set off did cot fall ooder a. Ill 
of theClrilFroeedar* Code (Act XIT of 1883) os 
» wa* cot 0 claim for aa aacertaioed lun of money 
and, that being to they coold cot claim at ef ngbt to 
have it isTCitizaUd in thii nit hor wa* there 
any eqtnuhic groaod for admittiog the coonter 
claim, a* it tonlj nth* doubted that there woold he 
toniidemblo delav in inveitigatinp it and there was 
no leeion why the plaintiff* ihonld have to wait to 
Jone (nr Ibo money to which they were now leeslly 
entitlei Held ftJw that the plaintiff* werw entitled 
to inehide in their claim the itamp doty paid on the 
trust deed. The agreement contemplated that the 
defendanU .honld pay all the coit* incideoUl to the 
Rccntion of the deed. DOB*o» asn Disr«w « 
Bssoat Spiwmso ash 17c* veto Co 

[I- 111 K., 21 Bom.., 128 

3 CROSS DECREES 

W r7,0 7, ' . 7~ Jet 

I A »S’» —Q»<rr«— Where the proTu on* of a. 209 
of the CitU Procednre Code, ISSd^wera appbeaUo to 

62 . . 

Ttit arhi/rsi ^ 1 , r Jrard o« frtm 

per,edidnrt^t!/"'!l‘‘‘’^ •»^l*on 

Arf vin .eve n of • 209 of 

I PIIV.B.UA 


SET OFF— coafiaeef 

2 cross DFCRLEs-Mofioarf 

53 — /or 

nfU~2)errtei l» oamt Coarf /or M-eofie# -Re- 
fore cmit-deereea can be set off the one acainri the 
other U !* ntcwwry tbit they aboalJ ho la the 
fame Court for cxecntlon Fact Iimtw Bap-wat 
C oufAWTr Hm . 8rr.W„104 

De SatA f AiiKB Sbaiu leW II«303 

64, ffegaiiifrr /or 

rijM— Decree* i» tame Court /vr execulioo— C»ril 
Frarolurt Code, 1S59, t 209— The pronilon* Ot 
a 209, Act 1 m of 18'^ applied only to crn«- 
derrrta of the aims Court between Ibe a»me partirt, 
orlo eitna-dfCTfei hrtwem the ome partlc*, tboasa 
of different Court*, which l.*d found their way for 
ejeeotion to the oame Court P.iU Cooxiu GBon 
e Goami Nath Sawdtal , 7W.Il«480 

rereramg on review, S C. OOBiWBiriTei SA5- 
DTAt r RlAfCOOArAB ObOSI . eWB.,ai 

llAsooStihiB r Jadoo itouM Doim __ 

[17 vr.ll.,46 

If 


- Deyai. 


-The 


rigAf— Deer*** la aon* Court /or exetuho* 
deercfO mn»t be ceder »*emtloo at the aamo «-•> 
JcDcohAinBOTe CiaBri»irCJicm«*»,„, 
[7 R. 535 


EegiifiC** /«' 

e Court- itt 


provided for the iet-oS of rroM-decree*, npplud only 
to derreea of the nme Court or decrees amt to * 
CMrt for nrectim Tbrrefortwhrrr.en ippilt*“* 
for raecalion of a deerro in tba Ccrart of a Fnnetpol 
Sodder Amem, It wsi aenght tv set off a drrrre 
obtained in the Jodge’a Court, which had Mt been 
sent to th* Prineipsl fendJer Ameon for eieeotioo,— 
DeW that a 299, Act Mil of 1839 did cot apply 
UiBisncBAwiiaA DAncar v Vac« Ciiiso 
[B I,. B., Bnp VoL, B03 
67. ■ Deoauifee /or 

ripJf— Oerrrr»/or*/aif* ««»— Cirif 
Code, JSo9, t 209 — In order to odmit of a ^ 
off bring male when there are cnai-deeret*, to* 
partita iDttit he the mme, and the fum doe un^ 
each decree or decreet most ho dfflnlte BaiAOOP- 
paasDoasE&re PcELoasissA 

[6 W. B., Mis- « 

€B — — Apftol/ro" 

decree— A judgment-debtor li entitled to setoff ■ 
demo whrther the judgment-crcditOT tnay or tn»y 
not intend to object on appeal to the judgment 
debta/t decne. HtJio Pxudas Pot CkoivDO** 
o SnAAu PaBesAsPoTCnoWDnsT 

[6‘W.B..MIb- 82 

69 Setefo/Mof 

decree— Cirif FroetHtrt Code fAef X o/ JST?;, 
t 246 —A Jndgnjrnt-debtor may art iB ag»m*t tbe 
amount of the deeree againit him, the amount of 
a decree which he ha* obtained against tbe decree- 
holder and ether peraont ITm&z Dotai- QtrSO e, 
DnrDorAi. OcHo 

[L I- E., 9 Calc., 470 : 13 a Ik B.. 



( 8S53 ) 


DIGEST OP CASES. 


( 8554 ) 


SET-OI'P' — contitmtd^ 

2. CBOSS-DECREES— tonfiHiterf. 

60. — — Civil Procedure 

Code, s. 246. — "Whero a dccrcc-lioldcr liolda a decree 
against several persons iointly, one of wLom holds a 
decree against Mm singly, both decrees being execut- 
able in the same Court, it is competent to the holder of 
the joint decree, rmder the proxisions of s. 24G of the 
Code of Civil Procedure, to plead such decree in 
answer to an application for execution of the decree 
against him singly. Eam Sokh Das v. Tota Kasi 
[I. L. E., 14 AIL, 339 

eL Joint d ecrce — 

Decrees not letween same parties — Cwtl Procedure 
Code, 1S77, s. 246. — S and two other pei-sons held 
a decree for costs against 24 nhich didnot specify the 
separate interests of each in the dtciec, and i£ held a 
decree for money against iS alone, nhich he nished to 
treat as a cross decree under s. 240 of Act X of 1877. 
Meld that the decree held by 5 and thp other persons 
nas not a decree between the same parties as the 
parties to the decree held by Jf, and M'b decree could 
not therefore be treated as a cross-decree under that 
section. SIUEiii DnAit r. PAEsorAxt Dass 

[1. L. H., 2 All., 91 i 

62. — DxectUion ht/ two 

decreeJiolders— Act Till of 1S39, s. 209. — liTioro 
there were cross decrees, and one of the dccroc-holdcrs 
was, by an Older of the Court made with the consent 
of both parties, bound in executing his decree to set off 
the amount of the decree against him,— j?eW that it 
would be inequitable to allow the other decree-holder 
to obtain execution in full without setting off the 
amount decreed against him. Haeo Saskee Saitdtai 
V. TAEAK ChaAKEA BnuTTACHAEJEE 

[3 3. L. B., A. O., 114 ; 11 W. E., 488 

63, Civil Procedure 

Code, ISoO, s. 209 — Attachment. — In Aprill 1877 
lU sned iS for money, and on the 10th May 1877 
S sued 21 for money, both suits being instituted in the 
same Court. In the meantime, on the 9th May 
1877 J? applied for the attachment of the money 
claimed by M in his suit, and obtained an order 
probibitiug Af from rccei^ing, and 3 from pajing, 
any snm which might bo found in that suit to be due 
by S to Af. On the 23rd Jnne 1877 AX' obtained 
a decree in his suit against S, and 3 obtained a decree 
in his suit agaicBt AX, S’s decree being for the larger 
sum. On the same day, under the provisions of 
8. 209 of Act Vlll o£l859,satisfatftiou.fortho smaller 
snm w as entered on both decrees, and execution taken 
out of 8’a decree for so much us lemained due. At 
the same time S objected to Ms attachment, but his 
objection was disallowed. Meld, in a suit by S 
against J? to have the order disillowing his objection 
set aside and tbe property and legality of tbe set-off 
abo\ c mertioned established, regard being had to the 
provisions* of e. 209 of Act VllI of 1859, that the 

I -attaching oreler of the 9th May could have no operation 
or effect, and that, even if M had followed up that 
order and attached AX's decree against 5, thot stop 
would'not have put him in a hotter position, for the • 
same section being followed, and the decrees being * 
Cescntiallv cross decrees, that for tlie smaller sum 
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became absorbed in the one for the larger, and attach- 
ment could not affect it. Bhujeawan Lad v. 
SUKHEAJ Eai . . . L L, E., 2 All, 886 

64. Cross-decrees for 

mesne profit. — AVhere there are cross-decrees for 
possession and mesne profits in respect to the same 
land, the earlier decree comprehending only a part of 
the land embraced in the latter, each party may take 
out execution and be entitled to receive wasilat 
scp.arately. Akukd Mohuk HAJeah c. Snmo 
SOflA-DUEEK Daeee . . .16 "W. E,, 256 

65. Cross-decrees for 

mesne profits. — In 1827 3 commenced a suit against 
S, and before judgment applied for and obtained, 
luidcr Bengal Bcgnlation 11 of ISOB, an attachment 
of certain immoi cable pioperty belonging to tbe de- 
fend.ant. In 1828 XJ obtained a decree, upon which 
be did notliing iinmcdiatcl} ; but in 1844 he sold the 
attached property in execution and piir, based it him- 
self. Tljirtecn j ears after P commenced proceedings to 
set aside that sales and in 1860 obtained a final decree 
reversing the ailc, restoring to him the possession and 
awarding bim mesne profits. The mesne profits were 
ascert.iined, and a third p.vrty (A) attached the decree 
in respect of a judgment-debt due to himself from 
B. Upon this S, after trying ineffectually to stay 
J?'s proceeding, brought a suit claiming to set off the 
amount of the decree of 1S2S against the dccroo of 
18C0. Meld that whatev er equitable right 5 might 
hav e in consequence of the situation of the parties, it 
should have been urged in the suit before decree, and 
not in execution when rights of thirvi parties had 
accrued, and that what Ji sought was not the mesne 
profits attached by XJ under the decree of 1828, hut the 
amount decreed to be paid by S to B- I£a3C Coovtae 
Geose t. Gobiad Kath Sakdvad . 12 W. E., 391 

66. > Decree not en- 

forcealle.— A decree which is incapable of being en- 
forced cannot be set off against a decree which is 
aliie Hceo Peeshad Kor CHOWnnET r. Pood 
Kishoeeb Dossee . . . 18 “W. E., SOS 

67. Decree harred Ijf 

lapse of time. — A set-off is not admissible, except 
upon a cross-decree which the decree-holder is seeking 
to execute, and not upon a cross- decree incapable of 
execution by lapse of time. A cress-decree must bo 
kept alive by the action of the party entitled under it. 
Asw-xn klmaxsx Sveisa Moxcomsae v. Hnao 
CnUEDEE BnUTTACEAESEE . 5 W- B., MlB., 16 

PeostjaIto CooiiAE Chose r. Shah Lad Gtrxao- 
EADHTA .... 5 "W". E., AIis.,'8 

Hembaj CnownnEY r. Asoodux 

[5 -W. E., ms., 43 

68. — — Ciril Procedure 

Code, 1659, t. 209 — Decree larred Ip Umifniion . — 
In a suit for resumption of land, plaintiff obtained a 
decree for a portion of her claim, w ith costs in propor- 
tion. Subsequently, on applicatirn for a review, 
she obtained a further decree for the rest of her claim. 
The latter decree vias rev creed on appeal by the Eigh 
Court, who gave defendants all coats of the proceeding 
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BET OFF — eoilinvtl I 

2 CLOS'--DFCnEFS-r<>ii/i««rf I 

la pToporliOT Plaintiff allowed mora than Ihw* I 
yean to lUpse from the date of the former decret 
without applyi g for execution , but when dcfoidaut 
applied to execute bit d erce for rottt, iho petitioned 
for a ait off of to mueh of the ecota at had berD dr* 
erecd to her Utld that theic t«o judgmenta and 
deercet nuitt ho treated at redneeil to one, wherein 
jodgtneu uai aiven in part tor the plaintiff and In 
part for the defeniUst { and before lasuing; a warrant 
of exenitioii, the Court waa bonad to aaeertaln how 
much, on the whole eaae wat dae to the party eirent 
ing and to iiiuc a warrant for that torn aadtio more 
JJeld further that roqueitianoflimititlnneftnldanu 
inreepect to the eicntion of the fnt decree, whuh 
became incapable of exernlion ai aoou at the J!i,.h 
Court a decree In appeal (which wai for a larger tnni) 
wsi laued, hut that thr Utter, under t 200 Codeof 
CiTii Prorrdnre, could only be executed to the extent 
of the difference between the two decreei Kcao 
litbx Ksia r. UaniBasixor Braiiwi* 

(0 W. n , B90 


6® Ml rw »J 

iSSO $ ISl — A by deed of ear I peibgi, let certain 
lasdi to /I to aeeurc a tum adraoeed by him to her 
and iiitcrrit tliernji 2! corcnanted to pay eertaio 
dnei annually to J On failure by S, A obtained a 
deeree i(piinit bini foe the aoennt. In execution of 
a decree againit B, C pnrebated hit lutereat in tba 
nm leeured by the deed of tor t peihgi, and ened A 
to recovH the lacie Utld that A «aa entitled in 
anch nit to let off the aoioont of the deeree obtained 
by her agalnit B Bnaowint Entraa r Uaaa 
Bausatti Paiiap 

C2B L.E,A.O,84:10W,II,380 
*c«», Siskt c/-Wjiere execuliau oVl'Vicw 

againet B w» atayed pending the patting of adecree 
B0iubie<]neiit purchate 
of ii a ngbti and intereiti in hit emi puit nnild ha 

of the decree in the ermaeuit, in execution of hit 
d«ree tgainrt B Pziioo CBOTmSBtiH « Com 

71. • • 7W.R.,2I0 

decree — Ael “VIlloJ t859i t 2Q9-^Ael JTXf/r^ 

* decree agaiiot 

Court astmrt pUmtlff.^lbe plimtifrj°tht»! 
SactimofthV^° altachmcny ? thit i„ 

t?e^ ^ •2‘“\*l>e pltintdrf 

tbefrn^.‘’ta i‘’’* «>* for aViecUnUon of 

72. 23 « 235 

Sn f i'- Of 

1, ' 


SET'OFF— coaUaaed. 


2. CBOhS-DECREES-Poafi.aed 
the St rrrgunnalii If, who got a decree agrttoit A 
in the St Pergnnnahs, applied to hare the decree «t 
off agaioft the other decree in the handi of C Htld 
that, in tueU eircnmitaneet a 209. Art Vlll of 
ISSd, did not apply. Ecznooniirf » t Janisoxsa 
[6W.K.,1I18.,22 


73* - 


- Ttrelattr 


Act VIJJcfi950, $ 203— The pnrehaier 
of a decree aonght t> execute the decree, bnt wit 
oppoied by the judguientdehlor, who aonght to Kt off 
two other drcreri obUintd by henelf and her ten 
aiaten apaioit the jndgment-mditnr. Tbeee deereex 
aeraohufned about the date nf tliC purchato, hut it 
dilnotappear whether prcnosiW or tnhtcijanicly. 
Held in aelther me could they be the (abject of a 

aiboff KtsitrcniMA But a littis 

[0 B. la n , Ap, 125 : 16 TV. It, 12T 


74 1 i’arelarer e/ 

dtcrct—Acl rni of JS59, , S03 -A and B, bar 
big obtained a decree for a tum of tnoney aguustt C 
aiM Z>, aold part of their istcreat therrm to M, who 
afterwarda told the itise to i’ (7 obtained a decree 
agalntt >, and in errention attached asd aold jf^ 
interrat in the dectea obtained by A and Jt.and if 
became the pnrchutr of the atme. Ua applied 
eiecDtioa againit C aud If. C claimed to bat* 

«A the amoont of a decree obtained by hit pn T 
agatsit O, and which C alleged waa held by I 
benani for biB at a rrox-decree wUhiii the Beaning 
of I 209 of Act Vllt of 1859 Jttli that lha 
decree eould sot he aet off. lazjiCQiBO Good •> 
Asavpi Cbawpu CaowpBT 

[3 B. U n., A. C , UO ; 10 W, B., 450 


76 — — — JPareAeier »/ 

itcTt*~Act Tilt of JS39, e 209 — Tha purchatcr 
of a decree bd I by A, agauut wboai B holdt a citet 
decree, laVri it anhject to a art*^ on leconnl of 
A'a decree Eaix Ali JawaBDaK r LasBiUBT 
CHCCttasuTrr 

0 B. I* E., r. B , S3 : 10 W. B., F. B„ 52 
hmiio CooxaB Birxinxs r Kooxao Kicnons 
KOI .... e-Vr.E.,Mia,73 
Booxoa Cnrur Kesoxe r Dismtn Kot 
CaowDasT . . IS vy. E., 442 

OomoKo Uoasw Boosiube r. PoouBa CinW 
DBB Bnmacnauii . lOW. E., 85 


Bax Cainrsu t. EonzBSRO iiain Boss 

[31 ■W.E.,141 

78. Cieif Frocfdir* 

Code. f8J9. f 209 —4 got a decree againtt S. 
who auhaeiincntly got a larger decree againit A. 
which he aold to C After that A exrcuted hit 
decree, and put uo B’a decree for aale and bought it 
himtelf. C then took out execution againit A, who. 
haitng ootaccea'fully put in a claim under Act Till 
of 1859, a. 24U, brought a luit to bare hia claim 
catahliahed, and the lale of B’a decree to C declared 
aUusire* Both the loxer Courta found that the Mle 
■warn iond fide tleld that thia finding could not be 
act Mule on apecial appeal, bnt that, nben C took ont 
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cxeCTtion, A miplit apply for a set-off niuler s. 209. 
Sheo Nakaix SI^G^ r. Cdooxee Biiiigout 

[24 W. B., 299 

77. Fraudulent as- 

signinenl—ltighte of assignee. — 5Vherc cross-decrees 
Iwd been obtained and one of them bad been assigned, 
in a suit b\ tbe other dccroc-holder to set aside tho 
assignment as frandnlent, — Held that it n ns fran- 
dnlcnt, and the right of set-off was unaffected. 
Qnare — Wlietbcr, had the assignment been a bond 
fide one, -i.e., for a ^aluablo consideration, — the 
assignee would have taken tho decree ^b3ect to the 
equities or liabilities of tho decree-holder to the jndg- 
ment-dehtor. Taeub Hossein r. B'atkee 

[7 W. E., 470 

78. -- — — — — - Ctvtl Procedure 

Code, 1S77, s. S-16 — Fsecutton of cross-decrees — 
Poteer of Court executing deeree — Send fide pur- 
chaser — Fresumi tton of ralidtig of order for sale. 
— If a Court ordering a sale iti execution of a decree 
has jurisdiction, a purchaser of tho property sold is 
not bound to inquire into the correctness of the order 
for ciecntion, any more than into tho correctness of 
the judgment upon which tho csecution issues. 
Is otnith standing anything in s 246 of the Code of 
Cijil Procedure, he is not bound to inquire whether 
the judgment-debtor holds a ci-oss-dccree of higher 
atnouut against tho decree-holder any more than he 
is to inquire, in aia ordinary case, whether tho decree, 
under which execution has issued, has been satisfied 
or not. ,'1 hesc arc questions to be determined by the 
Court issuing execution. Inhere property sold in 
execution of a aalid decree, under the order of a 
competent Court, was purchased bona fide and for 
fair anlue, — Seld that the mere existence of a cross- 
decree for a higher amount iu fax our of the judg- 
ment-debtor, without any question of fraud, would 
not support a suit by the latter against the purchaser 
to set aside the sale. Eewa JIahtok o. Eaxc 
KISBE^-SI^GH . . I. L. E., 14 Calc , 18 | 

[D. E., 13 I. A., 108 I 

MoxironA MoI^7^ Gnosr iltrKntrn r. Akbot 
Kuhab MTiiteb . . I. L. E., 16 Calc., 657 

79. — — Cinl Procedure 

Code, 1S59, s fi09~~.Slag of execution of decree . — 
Whore^ a decree for the plaintiff has been obtained 
in a suit, and a cross-suit is pending, the Court u ill 
not stay proceedings iu execution of tho first suit, 
or order the proceeds of that decree to bo paid into 
Court to abide the rcsnltof tbo second. JlcoicinrA'P 
■c. Bajxakau. GnosE , 1 Ind. Jur., H. S., 330 

80. — — — — — Civil Procedure 

Code, JS59, s. 209, Procedure under. — ''Vlicn an 
application to stay execution of a decree is made 
to a Court in which a suit is pending against a decree- 
holder, the Court’s competency, under s. 209, Act 
VIII of 1859, to grant the application depended 
on the decree being its own decree. An application 
of this nature ought not to be entertained, in the 
absence of analhdaxit or satisfactory proof of tbe 
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complaints alleged in it, uithont the Court calling for 
such proof. SriTTDN Bibee c. Bczeoob Khan 

[8 W. E, 892 

81. Civil Procedure 

Code, 1859, s. 209—Pxecution of cross-decrees . — S 
had acninst 1/ in the Rungpoi e Court a decree for 
costs which he remoxed for execution to the Court of 
Beerbhoom. On this M applied to the latter Court, 
under s. 209, Act VIII of 1859, for stay of execution 
pending the decision of another suit which he had 
brought against y. Seld that, ou the decision of 
the other suit, it ought to hnxc been ascertained 
which party had a decice for the larger sum. and that 
cxecntioiL should haxe been taken out by that party 

I onlx, and for so much as should remain after deduct, 
ing the smaller sum, which should have been entered 
on tho decree for tbe larger snm. SniBonuKDEB 
SlRCAB r. JUGOBT InDTTE BeKWABEE GobiM) 

[12 W, E, 212 

82. Pending suit hg 

defendant in which he has credited sum sued for 
— Stag of suit. — In a suit brought in a Small Cause 
Court to recox cr balance of rent due, the defendant 
pleaded the pendency of a suit brought by him in 
the District Munsif’s Court against the plaintiff for 
damages for illegal dispossC-sion, and that lie bad 
given credit against the amount of damages for the 
balance of rent due. Seld that the pendency of tbe 

t suit in tbe District Mnnsif’s Court was not a bar to 
the present suit, but tliat it was open to tbe Court, 
in its dberetion, to poApone tbe bearing of tbe pre- 
sent suit until tbe District Sfunsif had gixen hb 
deebion. MEraoKABUPrA Kaukbak v. Rama Prn- 
3 Mad., 158 

83. Might to execu- 

tion of decree — Obligation to set off. — Whero two 
parties have to recover sums torn each other under 
the same decree (not cross-decrees), the partj entitled 
to tho lesser sum cannot bo allowed to take out 
execution against tho party entitled to tbe laiger 
sum, and tbe Court is bound to direct a set-off or to 
cntei satisfaction of the smaller sum upon the decree. 
JUGO MOlltlA BECSHEB V. SOOBENBROKATir EOX 

Cnownnar .... 13 W. E, 106 

84. — Pecree m favour 

of one parti/ with costs in favour of the other—. 
Civil Procedure Code, 1859, s. 209. — When a decree 
in favour of an appellant describes a set of costs 
as due by tbe appellant to tbo respondent, it means 
not that auv sum should be actually paid to the 
latter, but that tbe costs in question should be 
deducted from tbe grost amount decreed, and the 
remainder only recox cred under tho decree. S. 2t9, 
Code of Civil Procedure, had no application iu such a 
case. Issvn CnranJEE Mookeejeb r SlnKnoHUA' 
CnoxvnHBT .... 12 W. E, 308 

85. — Civil Procedure 

Code, 1883, ss, 216, 247 — Execution of decree — 
Cross-decrees — Simple moiieg-decree— Decree en- 
forcing mortgage.—S. 246 of the Cix’il Procedure 
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8 E?r orr— rc« **ei 

2. cno « DECEEtS— fern/ lui 
Co-Jc Si tppl^lle to eTW»-d«rt<* »B J tot W mr*- 
tUhni Gs<.iT ue J «r r To mko b 217 e{ th« 
O-ii n IQ tbr ate of rrat-eUSiEt usder 
one dtene. the pirt ft rat lied tbcprnrder lo fr««»»T 
f-aa etch o h r lojtt ttPd lb* »»e tktraeltr tal 
1.1 V tl ij c' raforeia? emties 4sd 
ttiorctme t of lb* dirr** e»n onlj b* n!nt*«l et 
Mt 'ficl.o' ratend cp «b(0 tb * it Jk* tt*t Uttd 
Ihrrtfo-e «bfr» t deeft* for ttoaej of o Cooit cf 

£rt 1 tvtnce cinetnl ibtt tb* oot ry tloold b* 

rral u le fren crrttia iiKc.£e r^P»rtj of tb« de- 
fradtn tad (limited bit penoa ted ether pr pitt; 
tnit the Icirrr JhppiLtte C«^ Dodited to^ (.eerre 
be eitei dlo? t to the ptnoo of tb« u<f -o -ts^ aod 
la tecoad appral Hub Covt • t tb* amrr 
Appellt.^ Ccr-n t i ttt* ud rri errJ tbat ef the 
£nt Coait, direetizg ibtl tb* erut of ie« >.e(radtii 
la the loarr AppelUte Cour* asd □ the U h C an 
tbonld ba be the lU utJf that laataerb at 
tbe pjistiS aat oejj «j.t Ird In nrorrr tb* )cd« 
10*0 4*1 to tn » oa lb 4 f (roa 

rseh ipHn t fTi.l’WtJ whereat tbe if-ttia-t wa* 
eslitl d to r re r the jad ocat-d* d * ^ ti™ 
ftoa tbe p » i f oa> bij pen o aed pr ptrtj tb* 


arctii 6* f if* a 4«*ie rfei****— byeeaf es 

detnt — tThma Cojrt oibet two filmtt awaivtef 
coat* 10 IB* tad Ibe ais* decK* when it eebt 
to bar* taade a derrra oolj for tbe eiffrmr* 
brtwera then that txerauea ceotd eolp b* 

uVn dot foe tbe diCrwirc httaera tb* two aaoQsta 
awirded. AtucodLt Kbxs r Pitrt flotna 
[19 vr 


HET»Orr— <oaf I « ttJ 

Z CrO?S.DECrEi3-ea*f a*e<f 
fateiee T ffoorrafro Jtny CXovdiry IS JT 
2r« JOS; aad^ryaotl Uree r JmsymaiiDitr T 
L S,4 C«;r,rj2 referred to. I*8W r GiTi- 
« 4 «AX XlaE^O AIL .351 

es Cmf pnetitrt 

CU0(S^2j u2r—Crvf^U^mtt0iUr at »*•» 
ittnt—-Cttti unJtrtii itnsde'rtt rtti*rrt'Ii <» 
d ^trfwtwtft —**.21" of tbe Cod* of Cir 3 Piwrdsr* 
^ u( liEt^ la Sti appi ratioa lo catrt lo vbiji 
the tiewdp of eatb part/ aAict* ty* other it of 
ftecuily the aas* naSerr Tboi wberr tat putj 
to a «a t Wat raiitl>d to rtevrrr eertain eealt bj 
ia>af<t of the ole of brpotb raled prapwit;, and tl* 
other pant Bidft tb* IB— a drerre waa eattlcd t' 


I hj o 


-net* 


Fnrrdtr 


diert* Farrloj*^ ■**— Ce/I 
Ctde JhS? ir 214 2/1 Si7- 
/rew-p/«..-Tb*dt:r,. ,a a .ai u 
ivbt of pre-*np_oa djtebd la arraeuterc w tb 
tb* prenaai cf a 21* of tbe Cud PTirrd rr 

.1. jWI .10.U ,1^1 ,b, p,^ 

prtr a d rmrer coit of tli* *a,j d<»io 

to a (rrador aad radcl oi pwjBui c« tb* 
poKb« eoaej wiilm a fiiedtua, bat tbi « 
ptytBttl, tbr iBit lb aid fUad dU. 
p^-eUt*-artiey w lb tbe e**.pt»a of , ^ ^ 
tto tbe aiMrmt of rortt airarded to tun, pj, 
rebacuratij *rp3i*d for derrerj of pcawtaan -f 
ntorm”? i>^ tiSCTitxffl of tbe deem aad for tbe 
awarded to b^ dedartiag tm, 
«* tbeporcbt^-SKBir, 

eota^ « *ward.:d to boa a* 

depoadad 


, I that the cocLf r>eorcTa.U peraxuUp n 

bo ait c3a*aia)*tbe *»'U rrrorerabU by ta3« afSha 
bypotbcratrd p^ptrty ktltj T £*• 

Vt J z £, 5 All^ 7-2 toira.<d fnsai. Bat'S- 
irta '•tso* r Bin* 1. IL, 10 AU, 333 

80 — — — — Ctrl/ Trx*dtf* 

CtJt fl3 y t, d-> 2f7-~Fr*r*.(oo tf a t'*e- 
Part n t%l t ri aaf/i- »t«e rferrer U rrote*/?** 
*0*4 atltf — h pjii.tig 0 tai-rd • dim* far C* 
ramader to Lre of emain Bort,U'd propertr M 
bia tayio-B lb* dcfrada-ti lb* aorta*.* 
w> ba tbrr* aoetba temba *ub fb* rtla* « 
ioprere-Brata, asd lor lb* payvrat by defeadastJ 
to tin of tb* rta.i of «i t £l* tppCrd to morff 
tb(**)dro«l*l7ibea*mtof tb* drfrsdaBia. U* i 
that tb* dr'esdaita wrrenuJed iradrr 8t7ef tb* 
Coleii Cl d rtwednn U ait of lb* aaocst parade* 
I by tbea to paatA by way of ecoti agBi^ 
ttortg*,* Bxoc-Dt a^ tall* of uaprotenrsti jaj 
a'UbypU. -fftothoa £lantn 
I A iS Jf . J" J aprrered. '•x.wtAXx Xir®* 
rGorauPtntx Z.Ii.B.,S3bla<Ul^ 


i by naajs tbit be bid a 


-Al.f.SM 9 fr£, 23 a Jtya jltit, 


00 — CinJ rr^Sart 

Code, t> SK 2r dIT-Cntfdfrttt la **iu 
dwee— 23* orerr Jy Oottramtaf tf Ctarl //tt ** 
faaf/r r* t —A pUa df aaag la Jarmi pjo/enr 
to rworrr property ra-oed at I.COCO} abu. «i • 
deen* fer hl,«39 Tbe Covt. w3 b referrae* to 
tt* proTiBuaa of a. 41 1 of the GrB Proerdtre Cof* 

dirtrlid that tbe pluatff thenld peiy BlJ'^iaa the 
axoQstc{ioiiit.ttea wlueb would barebmputdby 
lun tl ba Lad n t fceea pcrmined ,o nr a* a 
paaprr Tb* Coder-or liaTxo^ appTrd coder o-dll 
tOTTTorrr tbia aBmat bt attaeboeotef 1b«Sil.439 
paja-e to tb* platstif tb* drfnuisit oh>-<te>t that 
( t entail coatj parable to her by tbe pl aint J 
Bodrr tb* aaai* d.«re* and a *C3> of ocsey 
paja'^le to b-r by t^ plaialdl coder a dicrr* which 
*41* had oUaiaed q a ma>-«cit jb tbe nm* Cosit 
ahooU be aet cS agaisrt the 111430 pi**‘'l* by 
Star to b-au wilb nfemce to aa. 2tS and 2*7 cf 
tlie Code, mad that the* BCtbicg woebt reeuic dc* 
hw her wbleh the Gorenuaeat eocld rworrr 
appIica4kB for cxKsUia waa made by tli* pla in .— 
1 'or hia 81 4.0 or by the defradact for her eca^ 
la appeal fme a3 ord r allowirg tb* CkaJwlor * 
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SET-OI'E' — continued. 

2. CItOSS-DECREES— continued. 

application, it was contended that tho "subject- 
matter of the suit ” in s. 411 of the Code meant the 
sum which the snccecsfnl pauper plaintiff is entitled 
to get as a result of his success in the suit ; hut that 
in the suit and the cross-suit taken toecthei, tho 
plaintiff ultimately stood to lose a small sum, the 
defendant being tho holder of the larger snm awarded 
altogether. Jlefd that tho contention had no force, 
ns execution had not been taken out by the plaintiff 
or the defendant or both, and it could not be said 
that tho Government had been trying to execute 
tho plaintiff’s decree, or was a representative of 
tho plaintiff os holder of the decretal order iu his 
faionr for Rl,439 so as to bring into operation 
the special rules of ss. 245 and 247 of the Code 
between him and the defendant. Seld also that 
tho plaintiff u-as one who, in tho sense of s. 411, 
had succeeded in respect of part of the "subject- 
matter” of bis suit, and on that part therefore a 
first charge was by hiwrcser\ed and secured to 
tho Govenuneut, uhich was justified iu recovering it 
in these proceedings from the defendant, who was 
ordered by the decree to pay it in the same way as 
costs arc ordinarily recoverable under the Code. 
JS'e/d that, the decrees in thcl suit and the cross-suit 
not having reached a stage in uhich tho provisions of 
ss. 240 and 217 of the Code would come ibto play, no 
questions of set-off and consequent reduction or other 
modification of the "subject-matter” of tho suit 
decreed against the defendant as payable by her to 
tho plaintiff had arisen or could bo eutertamed. 
,TA^KI r. CopuECToa op Amakadad 

[I. It. R., 9 AIL, 64 

9L — Ctcil Frocedure 

Code (Act XIV of 1S82), ss. 233, 243, 343— Exe- 
cution of assigned decree — Set-ojf against assigned 
decree partly executed. — A B had obtained a decree 
against AT and T. After tho decree had been 
partially satisfied, A B assigned it to D. Prior to 
the date of the assignment, E and T had instituted a 
suit against A 3 and J?, and ultimately obtained 
a decree against both of them. Held that K and F 
were entitled to set off their decree against the 
unexecuted portion of the decree which had been 
assigned to D. Khisto EAXTAifl Dasske r. Kedae 
I fATH Chakeatakti . I. L. E., 16 Calc., 619 

92. Civil Brace dure 

Code, s. 246 — Zimifnfion.— Under two decrees of 
the Sndder Dewany Adalat passed in 1861, A was 
entitled to two-thirds and 3 to one-third of certain 
immoveable propertj, with mesne profits in pro- 
portion. Each obtained possession of the immoveable 
property decreed to him. B appealed to the Privy 
Council from both decrees in respect of the two- 
thirds awarded to -4. In April 1866, pending tho 
appeal, A apphed for an account of the mesne 
piofits due to him after setting off the mesne profits 
due to 3, but as he failed to comply uith a condition 
requiring him to give security for the amount 
claimed, in case the Privy Council should allow B’s 
appeal, the application was struck off. In J annary 

1867 B applied for the mesne profits of tho one- | 
third decreed to him, and tho Court found H18,700 | 

TOI.. T / 


SET-OPF — concluded, 

2. CROSS-EECBEES— concluded, 
to be the amount so due, but, on application by 
A, sta>ed further execution pending tho Privy 
Council’s decision. In 1873 the Privy Council dis- 
missed B’s appeal. In 1883 A, iu execution o£ the 
Privy Council’s decree, applied for R50,000 as 
nicsnc profits in respect of the two thirds. 3 at the 
same time applied that the RlS.OOl declared in 
1867 to be due to him iu respect of the one-third 
might be set off against the amount claimed by A, 
Held that tho question of the amount due to A up 
to the date uhen he acquired possession of the 
two-thirds, and which had never yet been decided, 
should be rc-opened from the point at which it uas 
left in 1SF6; that if this amount exceeded the 
Rl8,0( 0 declared in 1867 to bo due to B, satisfaction 
of A’s claim to that extent should be entered up and 
tbc balance rccov cred from 3 ; and that this course, if 
not strictly in accordance with the letter, was in 
accordance with the spirit of ss. 246, 247 of the 
Civil Pioccdure Code, and at all events should bo 
allowed on principles of natural equity. Held also 
that, until the amount due to A had been definitely 
ascertained in tbc execution department, B’s right to 
maintain bis set off did not arise ; that tho set-off 
was therefore not barred by limitation j that tho 
order of .lannary 1867 was equivalent to a decree 
for the amount declared thereby as due to 3 ; that 
when the cxecutiou department had determined the 
amount due to A, that decision also would be a 
decree, and that s 24G of tho Code could then be 
applied. Matadiii r. Chasm Djs 

[I. L. B., 10 AIL, 188 
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Col. 


1. COSSTBUCTIOS 

2. Right to Sethehevt . 

3. Etibesce of Setieement 

4. AIode of Setteeiiejit '. 

5. Sttojects of Setteehext 

6. Effect op SETTEBiiEST . 

7. AIisceeeaeeocs Cases . 

8. Esiibatiov of Settebsient . 

Sea Act IX of 1847. 

[L L. E., 4 


. 85C3 
. 85Go 
. 8568 
. 8569 
. 8570 
. 8570 
. 8373 
. 8574 

Calc., 103 


^ee Assasi IiASD ASD Revente Reoh- 
EATIOH . I. Ii. E., 17 Calc , 819 
[I L. E,, 24 Calc., 239 

See COKFISCATION OF FHOPEKTTIKOirDH. 

[14 Moore’s 1. A., 112 
1. L. E. 4 Calc., 727 
I. L. E., 12 Calc , 1 
RE., 12 I. A., 124 


See CoTESAM TO Ren'EW. 

[1B.L.E., A. C.,7 

See Deed -CossTBCCTrov. 

[ERE., 20 Bom., 310 
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SETTIiEMENT— 

f« PllS TO! Of BlTT»r»— !»• 

CTM3S15CM— Act XI Of 1859 

n4w.it.i 
16W.»,141 
I.I..I1..24 c*ie, ea? 
Sf Cim rmraPiwTo* isttiis o» 
l.rrnrrB-lfcnrtviscis— B B v o i x. 
rrorxitio* XI or 18S2. 

Stt StAVf Act, 18T9 t S,n.l9 

LIi.IL, 21 3il»d^4M 
ETi» Act.lsll. ICR 1, i*T C7 

ILXi.XL.8MB<U4S3 
LX..U,20 3kn!i^210 
StI ^UUOX CBGirXtBlBI ACT It. 4S. SI 
[LL.B.,21 Cal«,«:e 
4 C W N„ 814 

• Conetrcetloa of— 

Stt UlTlpr Ll»— OfTt— COTJTICCTIO^ 
CfGint . L L. n.. 12 Ca 1&, 883 
p. L. R, la Mad, 363 

Gordon 8«ttl»ia«nt, 

Sf nniSRABT Omcit ACT 

M C W U, 817 
tL.tt..20£om,4S3 
Ett Sunn Trmi 

f Zfc&..lSBom,13 
L.S,18 Bom, S3 
— ' m*do by gnArdlan 

St* nciimi UD II crv 

tLUlUlO C&lc,891 
« " " on mArringe, 

St* StAsauci SiTTLznrfT 

tllad. Jar, IT. a, 290 
S*i 'Wu,— Cof mrcnn 

Pert naptiaL— 

Ell Tsusm CT FxomrT Act 

[lI..B,22C»le,185 
' Suit to let uid^ 

” 6nT»— G ot. 
[13 B.L.1L, 118:21 XT’ a, 327 
22 W. n, 63 
Sottsu PnomtABi Simixnr 
Eiorunoi L 1, B., 18 Cilft.148 
■ Wife’s equity to— 

E** Ermm An> iTtn. 

[URL. a, U4 
1 COX«TRCCnox. 

“terbl»ii“ U^t It *“1v 

-u ft. VSS 


SETTLEMEKT— <m1»ss'J* 

1. CON^TBCCnOK— esrt.BsrJ. ' 

(Bramsnti trsilestlli* tuneef srtlleiortt eojlt 
to be eorilJmd yf.«J /am M lateedfd t> iillirt 
trnly for tbe tiai* tt irttlBoret. pJtl. 
JitrsBmfriMB . . . aAsr».10a 

lias* Am Kbit f LrowA . aAsr»,113 

a ElTeet of lettloment— J)«ro- 

..«»•/, tairtfll tnttii It, rrsw 

/«• •/ yreynrfjr* njM — IITure s tittlrmcnl «' s 
Utnlb. mJlboofh U fitt f » t»»rty jeafs oaly »»• 

•1th ■ jiet*a leofnrBiftf t>* s ynyTiftor —JT* a 
■1st tie ifttlrineot tonfmtd • trerrirUty 
..od not • I aittd iQtmit i seJ thrt th* 
nendor. bstloe lem sihrittol tn • ihsrt ta to* 
settliirrDt *!t!i • isalili illo*UJce, terssie s»* 
danr lo the prcpr^tsry tsterert, «k!cli p’ceietsfy 
nplt isd Veen tnntfiTTM to t • pltlaufflbj thti* 
nnbst*. I'oooat e Aoul Bail 

nsWE,274 

_ Si'llfmnt Ij 

0»tffam*al tflaad »• irlirl *faad s itt—C*if^ 
latiam yarpm tf seWfewesf— reoTe^EJt— 

Ttf XXni »/ 179L~A irtllewat of Uo4 (« 
•bUh itood s hit) by the OoTiTsteeBt to s 
nenea, ntb imlnBetit Islap smTsd it by tiH^ 
ut* (itnUtira the m£li et th* Ut. der* cc* 
■veart to • past ei the tcJU, bit of the bid 
eelyi the rraicn for htVia: it tlw (U * brisjt to 
••rerUa tie Tilae of the bid. Sseh i 
tbetefor* deet ec< lajly • arneptily vUeb vw 
enabb tb« heUrr to mtna ether iimoe* 
letUai^ ep ie4b(T hit cIom by ^uU BA* 
A*>»T » DCI81 fmrii 1)10. Bnoi Sruui 
Pert e Bmis Bii Apbt 

ILL»IL,17 CalibdW 

T^BiB<M>y StHl*" 

■t (Dm Art riZ */ ISSSJ—>al*<^ tf 

*rttf*»*al aaSrr (Asf ^rf — oeffZrMst sisde o** 
nwti Miied •idee a atiftaie — ^>1 m> ye'd If 
tmmmioT* /* G***rmmrmt ■■dee net MlliimiaZ'- 
Sr/m»d—Totd ayrrmeaf— Ceafraef Art (IX •! 

** so. eS—B***d. 3lt*m<ap esd ifirt */— 
Lidnthe Bomlsy Sansaiy SettlnMrt Act (Ccnlsj 
Aet Vll of 1SC3}, • acttlcmeDl In rrvpect of the 
\Qbfi ef Alinhcl wu cffieted in ]8^ betweeB the 
OeecTTUPeot ladtbe pUialiffi. vhe vm the rumba, 
and a ■nad na instcd to the pblntiffi. oodcr the 
tenBicfwbUhk eerU4iifnr]p qait-rrctia* pofibte 
by them to GoTmiiuiit Sa mpeet cf (be aiid eiSsjT. 
At the time tf the i»«lriBei.t tie pltin'iSTi beliero 
that they voe the tapenor holdeti of all the bob b 
the villif e. lacladmg eertaia vaala Uab. It aabie. 
ciUBlly appeared, bowerrr. thit the «anta Uab •»»* 
the piopcrty of eertaia ^uaaalaa •ho were b pease** 
awa aa ewnen, lad that the pblatiffj were cot tie 
boldera of these landa witlm the taemola^ of a. 33 of 
BanbajAciVUof 18C3. TleOoTerBiBent.toweTee 
nqaired the pblotifi to pay the entice qn>t rent of 
the eUlig* for the ®aiaTat eeara 1939 1910. aa fi*~ 
by the aaoad Tbe plamtiffi paid under proteit and 
Meoght tbu tmt to reeorer the amoaat (B 409-13*d} 
paid in mpert of Ib^wanU landa. Jltld that the 
IhiniifFa were cotAled to a nfaad of the qa-Wol 
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SETTIjEMENT -continusd. 

1. CONSTRUCTION— 

paid in respect of the \\anta lands. A settlement 
Tinder Bombay Act VII of 1S03 is an agreement 
effected by proposU and acceptance (see s. 2), and is 
Bubjcct to the ordinary rules applicable to contracts. 
Hero both panics entered into the settlement in the 
belief that the plaintiffs were the superior holders of 
all the lands in the village. There was therefore a 
common mistake as to a matter of fact which both 
parties must have regarded at the time as essential to 
the asreement, it being made so by the Act itself 
nndcr' which they assnmed to contract. Such a 
mistake nndcr s 20 of the Contract Act (IX of TS72) 
renders the agreement void. Tlic settlement as to the 
wanta lands might be treated as distinct from that 
which applied to the remaining lands of the t illagc, 
the former being loid, and the plaintiffs being there- 
foro entitled to a refund of the quit-rent paid in 
respect of such lands under s. 65 of the Contract Act. 
A sanad issued nndcr Bombay Act VII of 1863 
merely declares what by s G of the Act is stated to be 
the effect of the settlement to which both the 
Government and the holders of the land ha\e con- 
sented; hut it^is by Tirtne of the settlement itself as 
provided by the Act that Government aro entitled to 
demand jiaymcnt of such rent. SEcnsTAnT op State 
T os Ikdia v . Shexk JEsnntonnAi Hathisasg 

[L L. B., 17 Bom., 407 


2. RIGHT TO SEXTLEHENT. 


5 ^ Claim to settlement after 

resumption — Deny. Jfey. XT of IS 19 — JSx-lal-hf 
roydar— Long po'session gives no title to 
a settlement, unless the party daiming a settlement 
has put forward his claim when the lands were re- 
sumed, and the notice has issued to parties to assert 
their claims to such settlements, and has thus com- 
plied Tvith the requirements of the law. G 01 .ACK 
Chakdea Chotvdhex v. Ah HomiAh 

[8 B. L. K,, 628 note 


Claim to permanent settle- 
ment after expiration of temporary one— 
ForfeHure of right hy conduct — When a temporary 
settlement expires, whether the holder thereof bad 
been the proprietor of the land within the meaning 
of the old regulations or a stranger, the proprietor 
is entitled to come forward and to claim as of right 
from the Gov emment a permanent settlement of the 
land, unless he has by his own conduct forfeited th.at 
right. Watsos & Co. v. Bbojo Sooeduebb 
Dabke ..... 10 TV. B, 395 


On remand an order was made declaring the plain- 
tiff entitled to the permanent settlement instead of 
the defendants, and confirmed on special appeal, 
subject to the proviso that such declaration would 
not entitle her to dispossess them if they were in 
possession as patnidars. Watsok A C o, v Bbojo 
SOONDUBEE Debia . . % W. E., 876 

PurcRase of zamindari rights 

during maafl. grant— Mights on expirg of 
maafi grant.— An auctioa-purchnser of the rights 
and interest of one of several zamindars who at the 


SETTIiEMEBTT — continued, 

2. BIGHT TO SETTLEMENT— coni/uKeX. 

time of the purchase held only certain nankar land 
in lien of their zamindari right during the continn- 
ancy of the maafi grant by Government to another 
party stands in the place of the zamindar, not in 
respect of the nankar land only, hut in respect of all 
the right to settlement as zamindar after the maafi 
grant comes to an end. Goetti, PEBSHAn ®. Ru- 
anojTATK 3 Agra, 245 

8. Eight among co-sharers- 

Arrangement for collection and receipt hg one co- 
sharer— Effect on rights of others on expiration of 
settlement. — Where at the time of settlement it was 
arranged that one co-sharer should make the collec- 
tions and other co-sharers should receive money 
allowance, and such arrangement was to last for the 
term of settlement only, — UeJd that after the expiry 
of the settlement such co-sharers were, if the re- 
venue anthorities thought fit, entitled to be allowed 
to engage for their shares. Koovwer Sikgh r. 
SniB DxAi. 3 Agra, 297 

9. Eight on re sumption— S hi/ /« 

set aside settlement. — In a suit by a person claiming 
certain lands which have been resumed by the Gov- 
ernment, the plaintiff lis entitled, on the allegation 
that he is the rightful owner of the lauds, and that 
the defendant obtained a settlement by false allega- 
tions of ownership and of possession, to an adjudica- 
tion of his right to a settlement. It is not discre- 
tionary with the Collector under such circumstances 
to settle with any person he pleases for the land, nor 
is such settlement, if made, final as regards all claims 
MAHOilED ISBAILE V. WiSE 

[13 B. L. E.. P. B., 118 : 21 W. E., 327 

10. (rhaitcali tenures 

— Suit against Gocernmenifor settlement — Limita- 
tion. — ^A ghatwali tenure was resTimed by the Gov- 
ernment under Bengal Regulation II of 1819. After 
the resumption, S N, the former holder of the 
tenure, claimed settlement as proprietor. The Gov- 
ernment denied his title, but offered him a lease on 
his giving seenrity. On his failure to find security, 
the Government in 1841 made a temporary settle- 
ment with J S, who entered into possession of the 
land. No malikana was reserved to or ever paid to 
S J7. In 1S62 the Government settled the land 
permanently with J S. The heir of B W then 
brought a suit in the Civil Court, praying that thb 
Bcttlement should he set aside, and for a declaration 
of hb right to have a settlement concluded with him. 
Eeld that, supposing EJV ever to have had any legal 
right to a settlement as proprietor, the suit to enforce 
such right was barred by limitation, he having been 
effectually dispossessed, and the causa of action, if 
any, having accrued in 1841. Eofe. — ^The Court 
appeared to consider that in fact S never had any 
right to maintain au action in the Civil Court to 
compel the Government to make a settlement with 
him. Jox Mtotgee Sikgh c. PoKHAEtrE Singh 
Goveenmekt c. Pokhaeun SrNGn 7 “W. E., 465 

n. . — — Eight to settlement of per- 
son whose tenure jb not cancelled — Lease bg 
Government after purchase at sale for revenue. — A 
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BETTIiEMEXJT-foii^ „>fl j 

2 EIGHT TU ‘'ETTI mFNT-fe»l'i»»»rf 
TTtl the ow rr of » I»1 Ih in » wmin Ian wUeli «*t j 
TniTch»i<il h> the ( o emoirnt at ai inelian »il« for j 
amar. of rev ■nur 'nie Ooveromeot d 4 rait caDCe! j 
llotJnkb bnt a t I 4 t icith A for tear*, i 

■When the i nn the OoTernniml wfi««I i 

to maVe a nev I aie a th ^ and instead leaW It for 
a jror to D HtH that the rrfosal of lb* Ros-*nt 
meet to s III lb* land w th J m no affected t a 
Tijbt to a •rttlement on the fST ration of the lea« to 
£ ABaanoOlUH » KslrtO OOl t'ro Don 

ta c 1 * iL. fioa 

12 Owner of pafrnt ratato— 

Acertt oofo eefota—iefatee j»/<»ratef» ••mUrtA 
— Certain landa aeeretrd to an estate \o.Cr7 and 
wereUmporanl} uttlelas a sr(<a'ateestate^<aSI4^ 
Danni! the eorrtnev of tl s irttlement the owner I 
sold liii n)^hti ani laleretts in CC* to lh«|lantif? 
and in 3143 to the def tidanli. On the rap r» | 
of the teiajcjiar} Mttlen ei t Ih* pU ntlff aa owiur 
of the parent estate tned to stall ih hU n^ht to the 
poRiiumt irttlement of 314^ U*l i that be «r t 
sronld not I e ard that the pla rt ff bid no ela m to 
hare a wltleiBrnl of 8Ua KncB I at e Cum 
Ifizasi 3 B la Ih, A C 838 

13 — Bight to pottih of wMt« 

lands— ^liejed /oifere >a ea/fi ale or fey oeeeet 
neaf The pU nl S ene^ a« the miruidart of » 
vQlag* to estaU ih tbeit n^ht to the at • poetah 
of rertaln waiU land of tho siUaze ablch had hern 
granted to seoe t the defendaata. The (olleet e 
who was node a defendant stated thattbe bohna 
namah nlei of the duirlet dlreetrd that Und alval I 
be girea to m midan on their tendenai; auffewn 
aecnntf and that the pUistiSs cn prtelotii oreas oni 
had T<e< ted lands fo «b cb effm ha>l been aWe bv 
others in eooiideiat on ef the pla nt Be' prrfttr tM 
ri^ht hat that the; hid f» led to cnlUrale ibe Uoda 
or pa; the assessaisot m br ach of the t arreement* 
JTefd that the plaialiff. wrre enU led to the nUt 
sought for CoLitcTOB or llaoias t EiKasm 
CnaEUaa Kou.im 'iis r Uawurei Cnani 
4 Mai, 428 
^ Eight of eiUkhlraJdnr- 


h Oorerawea/- 

bwe lands hare been momrd by Cot 
» '•'n*-- noabtohitr 


lath ra]di 

emnirat nnder Le^nlit on II of 1319 , 

iiebt to a acttieiDent tt hen a part; cia 

a ictlUmrot as being an n prosneter and his 
to asotd being bcrij b, 

jrari for a deeUntiOD of 


rejected hr n 


bls mbt. BaiCTt-nrOH* aorriiniztT 
I8B.i,.R.,629noto WBUB^UOnot. 

WW B.,- 

- -- 

S C Kamo dmcnia Sowtith r Kasmw 
Klsnou EOT CEoirnajit WW" I 45 

— 7T ®ielitof nhiitnltftltihbdara 
Tn<t§tt b/ /ahi rajdare— £#entip<i«, 0«». 

fntiiry linirti — Shlluni talnbhdae* 
nderlakh •ajdar*. abose land* hat* been resnmedby 


BETTLEMEin'— oonfiaoeif 

2 PIOIIT TO IFTTLl.lIFVr-ce* ladei 
Ooma-nnit canant ane for a setlleoinit they cw 
enit <taim to bare tier ehlbni r Khl* ttrbfid. 
OauK Cmrapta I OT r If^TooasTS Bfr 

[W. 1604,203 

3 nlPE^CF OF «nTLUirNT 

IB y rid«nc» necotiarr torsfab 

Hah cwatlon of talnhhs— SIilisi f»fafld»re 

— £ro><fr^e<ea p/ /raoet -The re-,>l*tra loo o' a 
talok^ or ef the aanadi ereatb. It. Is no* a^o^lnlely 
a eeseary t'’ prove the ereatioo of the lalnih be'mw 
Jli>drren» *I a^'flrmnif Tf e o» »>oo of ary bi« 
ton of inrh a Ulolb In (he ieensial or qn1a<tV1]r31 
artiletnmt an I the betaiua of the lands b the 
dfcy-ioial a tllnjsent as part o' the aimLoiirf for 
■leh tie Jnnina I* asseMcd. dcxi tot iff 
alranh soferenre *~nbst the evldrnre of the tilaih 
being or ly a *h ktal talnlb pat tag rvot fi> the nmlil- 
dir I the talalhdari were t et reqatrod to TBfntm 15, 
nor was It setrsttry f r the aa nln !ar to do to, Ka* 
enwKn of the etilenee reqnlilte to eala^lUh tfcs 
eaulrore of an oil ibiioi UJaih. Wis* r Baoo- 
arw Sfom Dials 

[3 W II, r C. B 10 Moore's I. A„ 1«5 
17 , — , , , Srideneo oflota ofpropri« 
tarjr right— /’eeteitieo o/sO UtJ —tie pMse** 
s OB of a *>»rt In an estate on settlcBsrnt tear or may 
B tho aeeojjBBled by lie possrtsvo of sir Undi 
and tbs fart of a sharrr bolding eo sir land is M< of 
itself anSrlewt to alow that he had lest all propno- 
tary right b tbs siUan Toourr Raw r 
Sisos an T'T-.dS 

13 — — — Bettlrmentof QoabBdtoInlcb 

In CblttAgOTig— rower 0 / 0«ttr*m»*t t» 

eeftfessear— n fos^e— Cerass^ltoa— folsfiof 

o/isla/>e(ljr rtsfjaJferf— 
ff«r>yle9f<o*-/fow far Ha ae/a aj Oseeewne*^ 
e^rrra t ai (Is Oortraasesf— i.e* /// */ 
ir'? * d ef J— £ey Til af 1 i2, a 7, ef i 

— yrttfeae*— rrsessiyfioa »/ tfs* farfiiraaaaea ef 
aftt—Ae^a eacraea—Aafrftaaea rr*^ 
aftar Strn s/ jeftfrsi'sr — The plaintiff saed ti« 
*wer»taT 7 of «tate f ^ India In Connell for the deob 
ration that a certain noaSad mehal of ht* la the 
district of Chittagong was a pencaBest talnhh DOt 
TcsainahlebylheCiorfnimmt. llshajedhi* elatmen 
too gronndi (I) that the mehal rzUteJ fmn heft** 
lbs Use of Ihe Decennial bet Itement, and the settle 
meet of 1600 ronCnncd the permanent right of the 
tslnhhdar b the same and (2) that at any rate. * 
kahoiiat etercted la 1836 by Lu p^creasort >» 
with the approval of thoCoUedor bad the aame eff’rt* 
Id defesce it was alleged (1) that the mehal was nrt 
io sxltterco at tbs time of the Decennial Settlem^t 
and the srtllecnmt of 1*00 was a temperary c«* t and 
C) that the Vahnlial was nercr accepted by the Go» 
emment bnt that on the eoi trary the Oorernoen* 
pssaed distinct order* that the setilemoitf ft ISM 
were for thirty yrars only ithich orJtr was duly 
pnbliicd by an isUhar to that effect. It was found 
<n the eridroce Ihalthstalnkhsra* nnt shown to have 
been in nlstenfe befors 1800 and tha aeUlemmt 
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SETTLEMIiNO?— 

3. EVIDENCE OF SETTLEMENT— coneZurfcrf. 

proceedings of that jear and the variation of lent 
irotn time to time did not support the plaintiff's 
contention. Held that the kabuliat of 183C nns 
merely an offer on the part of the talnkhdar for the 
time being and ivas not binding on the Goi eminent, 
its terms not hai ing been accepted cither the Goi - 
ernraent or by any duly authorized ofiieer thereof; 
that bothbj Ian and by the special instmetionsissued 
for the guidance of settlement officers, no settlement 
could bo binding on the Goicrnipcnt unless coufinned 
by the Go\ emor General in Couneil. There being no 
proof gi' en by cither party as to ivhethcr the istahar 
above mentioned iv as or a as notdnly published , — Held 
that the publication of the istahar must be presumed, 
haling regard to the presumption in favour of the duo 
performance of official acts Held also that, even 
assuming that the officers of tlio Government in- 
duced hj their act and conduct a belief iu the talukhdar 
that the kabuliat had been accepted hy the Gov- 
ernment, or that a permanent settlement had been 
sanctioned by thoGoiernment, that did not amount to 
a ratification of the kabuliat, inasmuch as such 
cpndnct of the officers uas in violation of their duty 
as such officers and in direct contravention of the 
espress orders of the Government. Held also that 
the acceptance by the Gov eniment of rent at the old 
rate from the talukhdar for a long time after espi- 
ration of thirty years did not amount to an acquies- 
cence in the terms of the kabuliat. Unsettled and 
unoccupied waste land, not being the property of 
any private on ner, must belong to tbc State. Pito- 
BTOo Coomab Rot v. Seoretabt ov State bob 
Iotia IK CoKKoni . . I. E. B., 28 Cnlo., 792 

[S C. W. IN,, 695 


4. MODE OF SETTLEMENT. 

19. Procedure on making fresh 

settlement — Seng. Scg. VIX of 1822, s. 14 — 
Sefnsal to accept new eetilement — Time to remove 
house . — MTvere the Collector had issued due notice of 
enhancement under s. 14, Bengal Regulation VII of 
1822, of the jumma of lands situate in a town 
and subject to that Regulation, and the tenant re- 
fused to accept a icvised settlement, under such cir- 
cumstances he was bold to bo entitled to a reasonable 
time williln which to remov e a bouse standing upon 
the lands in question. Bam Ghand Beea v. Got- 
sssnEUT .... 6C. L. B., 365 

20. Power of Collector to alter 

settlement— Sccoyntrion of title by settlement 
officer — Seng. Seg. VII of 1822, s. 20 . — Where the 
plaintiffs title was recognized hy the settlement 
officer in 1836, who assigned an allowance of 5 per 
cent, on the Government demand , — Held that the 
Collector had no power in subsequent jears during 
the pendency of tins completed settlement to inter- 
fere with the arrangement of the settlement officer, 
except to the extent allowed by s. 20, Regulation 
VII of 1822. S. 20, Regulation VII of 1822, did 
not confer on the Collector the power of remodelling 
the arrangements completed by the settlement officer 
under s. 30 of the Regulation ; nor conld the 


SETTLEMElTT-conri'nneif. 

4. MODE OF SETTLEMENT-conci«*f. 

notification of Government extend to revenue officers 
an authority that the law did not allow to them, 
Himmtit Sixon t. CouxEaroB op Bijkobe 

[2 Agra, 268 

Si. Power of Collector to assign 

lands for cultivation— BAnyifnji tenure.— Held 
that any interfeiencc bj the Collector to assign of 
his own autliority lands in a bhagdari village’ to a 
tenant for cultivation is irregular and unauthorized. 
Raiji Nabottam V. PnntisHOTTAM Gibdhab 

[2 Bom., 244 : 2nd Ed., 233 


6, SUBJECTS OF SETTLEMENT. 

22. "What passes by settlement 

— Sight of g till. in — Seng. Beg. XI of 1825, s. 4 . — 
A settlement del includes all that ordinarily passes as 
assets of the settlement, but not what is exclusiv ely 
rcscivcd as the right of the State, e.g., the right to 
the julknr of large navigable rivers, vvhich, according 
to cl. 2, B 4, Regulation XI of 1825, never 
passes to private individuals with whom Government 
makes settlements. Comiectob op Jessobe v. 
Beckwiih , . . BW.BjlTS 

23. Hon-mirasi lands left waste 

by pottabdar — Claim of formei occupant. — ^Non- 
mirasi land left waste by a pottabdar may be granted 
by the Collector, without reference to the claim of 
the former occupant. Gekmt Beddi c. Asae Reddi 

[1 Mad., 12 

24. "Waste lands — Lands held on 

raigaticari settlement — Saigai’s right of occupation. 

• — Lands held on the terms of an ordinary raiyatwari 
settlement, with annual pottah, and left waste by the 
pottabdar, may be legally granted by the revenue 
authorities The roly at has an indefeasible right of 
occupation only so long as he pay s the Government 
assessment. KuiiAnADETA MmiAiJ r. Namatambi 
Beddi 1 btadr, 407 

6. EFFECT OF SETTLEMENT. 

25. Effect on rights of third 

parties — Sanad granted Ig settlement officers, 
JSffect of — Som. Act LI of 18S3. — Sanads granted 
by settlement officers under Bombay Act II of 
1863 do not prejudice the rights of third persons. 
Pnau BIN Kaban i. Maehabi bin Eaka 

p Bom., 171 

26. Effect on ex-maafidar — 

Btatus of maafidar of ter settlement of resumed tnaafi. 
An ex-maafidax, with whom a sab-settlement has 
been made of the resumed maafi, is presumably not a 
hereditary cultivator but his position is that of a 
proprietor subject to payment of Government reve- 
nue. Humeed-oob-bah Khan v. Peak Sookh 

[3 Agra, 280 

27 . Effect on maafidar — Settle- 

ment miih maafdar — Sagment of revenue — ^Whero 
a plot of maafi land was on resumption settled with 
the ex-maafidar, who engaged for the Government 
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BETTLEMENT— 

6 EPPECT OF SETTLEMENT— 
mnrae iof ttf tmn cf ttiHcnifot, ind Ike 
mrat »M tnidfl onJer •. S, IlPFolmtlott Xltl of 
1825 »nd rsrfcjTsrk 151. tiftTiUr order, 8oWe» 
IVnid cf Teveanr >i ptotidf.1 bj (. 6. RfsaWnm 
IXXI of 1803 -JIfId tb»t tier were la 
■t (jwnnt, end oa tbe cipirj of the eettlrtnert 
the mere firt cf lUtariBg cipiied wculdrot depnee 
them of the right of being utmed with rerenne M 
prepnet^ of ipaafi lend, for where there hn beeo 
ft grant of (oil and pouetuoa takra »ad lon^ eoo 
tioaed thereunder, the owacrahip thereof reeta la the 
grantee, »llkoagh the grftnl ft* la exetnplion from 
parmeut of Hvenn* mftj be Intftlid and labject la 

ftBeeemait. ToourK Biv r NiUn 8nsn 

t3Agra,SeS 

28 T/nmnl naajt 

laudt, fe///mei< e/—JdrtrH /vneenftft.— MTiero 
owing to the rrfenl of the onnsft! poateanr of ft 
reaemed tniafi land to fulfil the rereauc enga-'mente 
the ecttiraert wat oitJe wits a rtnnger that 

fuch aettlcmeat roald eot roufer upon him anr eubt 
adraae to the original poiiniar alter the expiratuo 
of that trt'Irarat wbra the cnginal poaaeanr la 
estitled ta cUira aittletsest MaDOwn Ata^wt* 
use kUsov>DMoBt»«OL>UR 1 Agrft, 231 


LlahlUtT for reat-ifray 


Zey nl gf fS23— «/ rntmtd UtktnJ 
The holder cf resumed laralid Uhbml land, withla 
a Ooremmeet khae mehal vaa l«uBd to pay rrot 
aecordiM to the aettlraent of the tereoue aotbor* 
aiei ssoCT RrguUtloe Tit of VS33. natU he feed u 
the OrS Oours to Kt aiide that aetUMeat, or tied 
ooder Aet X of 18o9 for a mitmtios or re>*cttI<Best 
of Tech Hno rmaah Cbowdeut e Snasa 
PsMsaaEoTCEOTOBa* « W IL. ActX,107 

So XAkhfraidar In Aatatn— 

Heldtr of renmed praol—rigit of Ojtfioeo!^ 
WhiUrer m^ht hare been bu p»«l ou under f noer 
Goreroaent* a Ukhinjdar lu Ataam la rutiUed to 
icanage hi* laodim anymanocr he pleajn eoaaut- 
eutly with Muting regulat ooi, and. ai brider of • 
TWMed grant which hat been aetUed with btoi. to 

eject a tenant who ha* BO right of ocoupaaej or lea»e i 
of any kind. Jiruow Unix* Patwaiti « I 
kltPSTB Rjtx Am Boobh* E ulli t ' 

P6TT.11..203 

1 — 7 ,^ect of natsnptloo and 

aettlement of lakhlraj— j.toj.y 
Awaraa* of rermueby GoreBmeut opou inrilj 
^ amfer ft 
B^esitw 00 the laihuajdar. and doe* not cancel or 
etltoguiili a TDoknran lose grasted by the lakhi. 
njdar prenoudj to the *riU*nient and dunag the 
lae he ^ m ro„e*non of the land a* UUirai 


SETTLEMENT— coftfissftf 

A EFFICT OP srrTLPME.'JT— *eft'ia»*f 

of f«nnlEgle**eabr tbe UlokhdaryM farmer nh]«t 

to the GoTCTBiacct rrepnrtary right, cor It* *w» 
of that Gormmait rutt, In any way. 
ratinzuiaVea any talukhdari ri»ht eti*!ing in Ihe 
almdkan talakhdar la that npacKy, If rthrrwUe 
ralid. Hwo J'KSSXS BuCTTACiuwt* e 
CHrrrxB Mwocamia . • STT.IErSol 

33. Sottlement wTth aeweraj p*r« 

80 M— / rrfwwyfioft a$ io eyaofify of riykl*.— 1# 
tbe tcUlrmnl of a lalukh aflrr rrsumptMa by 
Garemneut with thirteen pcraceia.U b oA to be 
yrrtumrd that all tblrtren persona had equal tiiSt* 
(uoply beeauic t! e trttlcmrat wai tsade with ftU of 
them Jointly, particularly where the eetllemcat p»* 
eetdincs A ow that the quretloB of the extent cf the 
*hans wa* in d ijote, and that lb* »*t‘lrtB*ct wa* 
made joiBlly with the «h le without prejudiee to 
title Ooosoo Coras rossxa « H*Tin*En»» 

[7 W.B..868 

34. Owi**!** touts* 

%oo»iar\ti o%d yeeperfiow of 0>«e*ewe«( rlici 
e«a ewff.Mfoe a.yi/ to ye.— ii«!.7.<y to **1 
eereaft* •ftdirldul/y,— In a »ult ngamft *Cell«t« 
for au Illegal wirure and eubaequrel ururpa mu af 
plsiatiire *1**** b an Amhanja tillage far nw 
paymeot of tnran doe from ctbrr tnanU ef 
eillagetad toreeoTrr the haraied trinn sopcffd 
by the CoHertor— f7»W that the fael of 
Mtlsg beea Inaed tejmntely to earb tesaat, statiw 
the (bare of Uad oeeu] led.wiiboul drfial&g (heholar 
log by teUBdanet and tbe preporticmate aneeet el 
aiifaRDrot which the rulUraler b to pay fee iL 
thoush afordiBg c«ct«t rrideM of the dbtiaH 
liability of each for tbe amount of triran itato] ia 
U* pottab and no more, i* not eoeeluitt eeidmce of 
inehiodjtUoal Lability EUUTA r CoutCTOSOT 
Saurx 3AIad.,C9 

8 C aS/med oD appeal fe Friry OjunelL Bxstt 

na W, B, P. a, 33 : 13 afoore's E A., lO* 

35 Eettlggirnt with talnkluSar 

sftor his rafiual to ro-ietUe at IncraaseA 
rant— TToirer e/ r^fftisJ to y«* e«ii»«eeclr*»t “ 
tTberr, upoo b Ulnkbdar'a refusal at the end of the 
period of hi* aettlement tore>*ettlewilh Ooermmrct 
at au Snereated rate, the jusnna wa* put up to anebnn. 
after which the Qoreroanit did re.«cttle with the 
talakhdar upon the firmer eouditve* and the former 
deamptioD of tbe nature cf the talukh. it sra* held 
that CoTemneut renewed the cootiaet. and {dared 
the lalukhdar la exactly the petition in which he 
would bare itood had he cerer refuted to pay the 
tneraaed rent. Oasis Cooxts Eot r EexotA 
EistBot .... U’W.IL.SS 


30- 


— Private lighta— X»«tifof»ew“ 
StfUof sefioa o* proprietor — Cotaln land barin; 
bera Mttled by CoTenmmt te a period of ten years, 
oae A bnught tbe heoeCt of that ecttlement at an 
Budion-sale for arrears of rmt, and afterward* eohl 
hu righta to one Jf On the explratim of tbe tern* 
pnsry settlement, OoTemment effected a permanest 
aamindari aetUeaest srdh AT. In the foDowingyea* 
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SETTLEMENT — continued. 

6, EFFECT OP SETTLEJIENT— concDirferf. 
(1SC5) flic zamindari title was sold, and thepnrcliaser 
now (18G9) sues to recover possession of certain 
specified land. The lower Appellate Court, finding 
tbat none of tlic persons above mentioned had posses- 
sion within twelve years immediately preceding tho 
filing of the plaint, considered tho suit barred. Seld 
that the question was one solely of a private right, 
and that the plaintiff did not stand in the position of 
Government in regard to the statute of Hmitationi 
Meld also that the plaintiff’s claim was tracc.ablc solely 
through M, from whom ho bought; that at the time of 
settlement Govemment has nothing more than a right 
of action by virtne of its being proprietor, and not tho 
right of action S had as anction-pnrehaser ; and only 
the former right passed by the settlement. Etionoo- 
irATn SoBMAH c. QonrKD Cucitdeb Ror 

[14-W.E..170 

37^ Ee-settlement of land by 

Government after High Court decision 
dealing with the land — JBeng. Jleg. MI of 1625 
— Act XMXI of 1S5S . — Quare — Whether a re- 
settlement of land by the Govemment, ns tho ruling 
power, with persons entitled to such settlement under 
Bengal Regulation XI of 1825 and Act XXXI of 
1858, confers upon the settlers, tho owners of tho 
old settlement, a fresh right, when made subsequent 
to a judgment of the High Court dealing with such 
land. Modhh SnuAir Kcotu v. Pbojeoda Kath 
Roz . . . I. L. E., 20 Calc., 782 


7. MISCELLANEOUS GASES. 

38. Permanent lease made by 

proprietor pending resumption. — Where 
the proprietor of resumed lahhiraj land leases it for 
valuable consideration, and at a stipulated jumma, 
while the settlement proceedings are under reference 
to the higher revenue authorities for confirmation, ho 
cannot afterwards turn round upon the lessee and 
plead^that he had no power to grant a permanent 
lease, on tho gronnd that the settlement with him 
was temporary, and not permanent, Ameee Aei v. 
Ameeeookissa BEatjir . . .11 "W. E,, 11 

80. Landlord and tenant— .^«c< 

of settlement proceedings. — A land-on ncr, seeking to 
hind his tenants by the settlement procSedings, shonld 
show distinctly that they were parties to the enquiry 
held by tho Collector into the nature and extent of 
their holdings. Au Ahsied tr. Doobga Box 

[22 W. E., 455 

40. Eight of tenants to deduc- 

tion for cost of coUection — Beng. Beg. VII of 
1822, s. 9. — IVhero tenants who were aymadars 
voluntarily signed a jummabnndi drawn up' under 
Ecgnlation VII of 1822, s. 9, specifying tho amounts 
of rent payable by them to the Government farmers 
with whom the settlement was made, — Meld that the 
tenants were not entitled to a deduction from such 
specified rents on 'acconnt of' costs of collection. 
<Watsoit & Co. r. Mohehbeo Nath Rato 

[23 W. E., 438 


SETTLEMENT — continued. 

7- MISCELLANEOUS CASES— concluded. 

41, -^ FoxverB of Eevenue Boards 

— Besumption — Cancehnent of settlement. — A settle- 
ment of a resumed lakhiraj estate being made by the 
Collector with the plaintiff, “subject to the orders of 
the Board of Eevenue," tho Board, or tho Com- 
missioner acting under rules laid down by them, may 
cancel the settlement at any time. HABllAli Tewaei 
O. COIUBCTOE OP BhA-OGWiPOEE 

[3 B, L. E-, Ap., 82 ; 12 'W. E., 6 

42. Settlement of a Government 

khaa mehal — Enhancement of rent — Beg. VII of 
1822— Beng. Act III of 1878— Beng. Act VIU of 
1879, ss. 10, 14. — In order to make the enhanced rent, 
stated inn jummabnndi settled under Regulation VII 
of 1822, binding upon a tenant, there must be either 
an assent to that enhancement or else a compliance 
with tho pro\ isions of tho rent law with reference to 
enhancement of rent in force at tho time of saeh 
enhancement. B’Silta v. Baj Coomar Butt, 15 

IV. B., 153 ; EnagetooUah Meah v. Mubo Coomar 
Sircar, 20 TV. B., 207 ; and Beazooddeen Mahomed 

V. McAlpine', 22 TV. B., 540, followed. The rent of 

a Government khas mchnl can only he enhanced by 
the same process ns the rent on any private estate. 
Akshata Ktocab Doit v . Shama Cbaean Pati- 
TANBA . . . . L L. E., 16 Calc., 686 


8. EXPIRATION OF SETTLEMENT. 

43 _ Revocation of sanad— JBom, ' 

Act VII of 1863, s. 7 — Jurisdiction of Ct'ci’I Court. 
— Where a sanad by w'ay of summary settlement of 
land revenue has been granted by Govemment under 
Bombay Act VII of 1863, Govemment cannot reform 
or set it aside without the assent of all parties in- 
terested therein. To do so would be an assumption 
by Government of the fnnetion of a Civil Court. A 
Civil Court cannot, on the ground that Government 
has, by mistake, granted such a sanad to a person 
not the owner of the land, reform or set asi^ the 
sanad. S. 7 of Bombay Act VII of 1863 renders 
tho qnit-rent, fixed by the sanad, binding alike on 
Govemment and on tho rightfnl owner of the land, 
hut the latter may recover tho land from the grantee 
of the sanad, subject to the quit-rent, fixed by the 
sanad, payable to Govemment ; and su^ grantee will 
be declared to have taken the sanad as a trastee for 
tho rightfnl owner. Where Government had granted 
seven sauads to certain garasis in respect of lands, 
part of which had been previously sold by the garasis 
and Government had attempted to revoke and cancel 
those sanads, and had subjected tho lands to a full 
assessment on the ground that tho garasis were not 
entitled to any of the said lands and that the sanads 
had been granted by mistake, — Held that such 
attempted revocation, cancellation, and re-assessment 
were void 'and of no effect, and that the grantees 
were entitled to hold thelan&on the terme mentioned 
in the sanads, but, so far as r^arded the sold portion 
of the said lands, in trust for the vendees thereof 
and their heirs, representatives, and assigns. _ Quare 
— ^Whether a Civil Court can give relief, either by 
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SETTLEMIUfT— J 
8. EXPIEATION OF SEm,EJrEXT-«BH»d«» I 
WfnrniR; or noni lOe naoAi optlsit ni** 
Uket, other lh»n iVre nU'ing to owBcnhip, wkifb | 
Dsj be fe3a<! to naf in tbr nnsdi DlUl'oa I 

BniT»lSO r tClMCTO* 0> KXTXI i 

p. I., 4 Bom, lie? 

44. Liability to •jectmeat— 

EtftuJfiil la miidars — Depeodnt Ulakbdon re- j 
kdai’tW to Uisjorery sett Irmesti for a eertoia DOBbrr ! 
of ?nn tn net Uable to eJeriDeot at tbe (late of ! 
tboee Mtttmnits. QnoJosmpo Dcti r Kua ' 
Chajcs Saua . 6 W. XL, Act Z, SO 


45. ■■ - Dispossession — D*ftailtmt 

{i2miiian—Ca*M aj arliau o dependent 

telabbdir, bolding; nuder a tmjorary letUemnit, bae 
tbal Mttlment plartd In aVyaneeky tbe Coflertor [ 
taVisg the eoSectioai into ble oiro ^sJa khaa tbe I 
Coltertor’a aet u not one c{ dupocuauon from nbkli j 
limitation tan eenet. Int Usiilatioi mil reekon fran { 
the date wkcD Ibe pnrtbatr- at aaale a'ter tW Cbller 
tor bad reared u Wi kbia, bad LiirieEf oiade eolter- 
tiOGt, and to er«ated racae of aetMn bj dii'caieai «q I 

of tbe fo^rr talnkb JlutxootDtrr r RaVMosES 
Cfotnsasan 7X17^,183 

Shlltttl tsIaVhdari nsbt— 

^joeal to fe« y eiii.. talakidan ngU — 
WbiTeaibikmi ulnkhdar aeeepW fwa Gorenseot 
• petub "bteb admitted bimtoUapem barlsea 

ngbt to a arUleoMBt tad gare bia at a araante asd 
d^met aUevasee noder tbe bead of eipnte* Ga 
^ll-m to «H tllowasei fer eoTleeHoca. «<) 
tbe abevasce »hieb bad, eadw tbe rmwai eetOe- 
^ fc'*.'"'!" ti* head «f tBalikaBa. 
that, if be bad Belter and aecepted the pat- 

^ ^ reeognited. then tte 
AOtt^lakbdan riibt came to an rad at that tiM 
JlaisoosrsES * \r»o Coonaui Debu 

[24 -W. n, S47 

setelemekt award 

S*» Cissa tssn Acs xni or IMS. 


SETrLEMENT OFFICER— roa'ieeed 

Kie Dtntt—CcrtrrectKS <rr Dresti— 
Umc Winoir L Xa R, 17 Cale.,a49 
Sat Kbcti Settisstst Act, et SJiss 
SI . . L li. R, 13 B«a, 244 

Jee LitmwsD iJfO Tufiw -CoxjrrTT* 

no^ PT UaiT os— GrfiiittT 

[LL.3L,18 A11,2M 
Sit liKiTiTlTS Act. 1£77, k»T 1*. 

[L la ^ 18 Eom., 244 
AreEcs Jnrsiii— Ccrrrrxsr Core— 
BtTsirx CocsT* 

ILL.R,23 C*3e..257 

— — AppUeatlon to— 

Are QriikitTitmnatf Act, I I(t 

[LIaE., 10 Boia., 403 
Deeaion of- 
fer AasRianos— AnstrtiTios rxen 
rrscLLi ACTi— >.-W. P. Lass E*x’. 
ssraAcr. L L, R-. 18 AU, ITS 


BETTLEblEirr OITICEE, 


fee LneitASios Act IST7 A*t tSO nSTl 

fee klicua Foust Act a 4. 

P-^K..l7SUd.,IS3 
fe* Prstic OrricTs. 

[!■ R. 14 Bom, 595 
far SzATEs Txsrax. 

* [I'RR.lBoiii.,689 

Sgrrtmrrrr 

EaoriAtJos 

“ Art or order of— 

®" Bctoai Tnixcr Act, a. lOL 

*J-RR.2OCalo,670 
L L. R, 23 Calc, 257 


fee&rrtcisnsvRcsor Utos Com— 
Cmi- Paocricu Code. • CSS. 

CLL.XL. 21 Cale.S 33 
— Eater la raoonS of— 


— Order ea eppealfrem— 

fee SrsciAA os Szcosa ArrcAA— Osssas 
8 cuter OB SOT TO ArrXAE. 

tLlfcE.19Cale,688 
LIaR,ieBom,408 
1 la a, 21 Calc. 776, S® 
l.IaR.23Cab^,477 
LX.lL,24C«Ic,4e3 
L la a, 25 Calc, 148 

— Power of- 
fer IlxxoAi TrsasCT Act, si. 101— UL 

[L la E. 80 Calc. 677 
L la a. 21 Calc. 878 
LI* a. 27 Calc. 884 
Str BnaAA Tmasct Act, a. 101. 

CZ.IaR..21Calc.SS 

L la a. 23 Calc, 8 M 


Statement offsets by— 
fee Ernizses Act. 1872. • 35 

[L la R, SI Bom. 695 

Bolt to set aside order of- 


fer SowitAi Protstabs SsrrxsBSxr 

Beoczatidv I. la R, 13 Calm. 846 
[L la R, 16 Calc. 785 
L la R. 18 Calc. 148 
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SISTTLEMEITT OrFICJDR— coK^ifiue^. 

1 , Duty of settlGDient offlcei’ 

• — jEntries^ in uajib-ul-urz. — A settlement ofiicer 
slionld not receive for entry in the wajib-ul-nrz of a 
village n mere expression of the \ iews of a proprietor 
or enter it upon tbc records relating to thcsillacc, 
tlic wajib-nl-nrr being intended to be the official 
record of local customs. XjMAK'PARSnAD -r. Gav- 
BHARr SrsGH . . I. D. B., 15 Calc,, 20 

[L. E., 14 I. A,, 127 

2. Power of settlement ofideer 

~Q«esi!on of payment and right to possesston 
ieliceen mortgagor and tisufnictuarg mortgagee . — 
Tbe duty of the settlement officer is to record the 
names of those whom ho finds in possession of right, 
or whom ho finds to have been wrongfully dispos- 
sessed of right vrithin n certain period ; hut it is not 
his duty to determine the question u bother the mort- 
gagor in a nsnfmetuary mortgage is entitled to pos- 
session by icason of the satisfaction of the debt out 
of tlio nsufmet. Bhtro Eai r. Golau Si>Qn 

[3 Agra, 303 

3, ; Fotoers of, in 

making enirg in gvmtnalundi. — A settlement officer 
is bound to record iu the jummabnndi the existing 
rights of cultivators, and cannot impose an enhanced 
rent without notice on those entitled. If he enters 
a higher rate in spite of protest, such entry doos not 
conclndo the tenant from pleading non liability. 
Lemie r. Dooega MokebDossbe. IVatson & Co. 
i, DoonOA Monee Dossee . 21 W. E,, 410 

4. Mt A'/p of ms 

— Application under Act X of 1859, s. 2S — The 
powers which the Goremmeut was authorized by Act 
XIV of 18G3 to confer on settlement officeis were 
limited to powers for the decision of suits of the 
nature mentioned in s. 23 of Act X of 1859 or in Act 
XIV of 1863, and there was no authority given to 
Government to invest settlement officers with any 
other of the powers which wore vested in a Collector 
hy Act X of 1859, consequently an application under 
s. 28 of that Act could not he entertained by a settle- 
ment officer. Thakoobee v. DnotEEP Srson 

[2 W. W„ 201 

6. ; Act XIV of ms, 

s. 8 — Resumption and assessment . — ^The powers 
given by s. 8 of Act XIV of 1863 to a settlement 
officer, for the decision of suits of the nature men- 
tioned in s. 23 of Act X of 1859, or in Act XIV of 
1863, did not give him power to try aright to resume 
and assess Jetchtoji) c, Kabhobbe 

[2 3Sr. ■W., 244; Agra, P, B., Ed, 1874, 222 

6, — Power to refer 

case to another officer for trial — Act X of 1859, 
s. ISO — Act XIV of 1863, ss. S and 10 . — ^An officer 
employed in making or rerising settlements of laud 
revenue and inv ested hy the local Government with 
the powers described in s. 8, Act XIV of 1863, was 
not thereby empowered to refer a suit, which he had 
jurisdiction to try by virtue of the provisjons of the 
abovementioned section, to another officer for trial. 
The powers in s. 8 of Act XIV of 1863 were the 
powers spoken of in s, 150 of Act X of 1859, and 
Were distinct from the powers gii en to a Collector by 


SETTLEMEOVT OPPICEE— eoKcfudei. 
the second clause of s. 162. S. 10 of Act XIV of 
1803 enacted that, if a suit for enhancement of rent 
be brought before any officers empowered under s. 8 
to hear the same, such suit should he heard and 
determined hy such officer, .and it was jiot provided 
that ho might refer it for trial and decision to another. 
Pexchem Siagh r. Hooesietooksissa 

[S isr. TV., 64 

7. Power to increase 

rent — Consent of rntynrfs. — Where increased rent is 
imposed in the course of settlement proceedings, the 
Collector’s jnmmabnndi must show the consent of all 

1 the raiyats before they can be held to be bound by it, 
Eeazooddeek Mahomed r. McAErrrE 

[22 W. E., 540 

8. Power of, in Son' 

ihal Pergunnahs — Reg. Ill of 1872— Reference 
in sctilcirent cases — Qmrre — Whetber, having regard 
to Kepnlation III of 1872 and the notification by 
the Lieutenant-Governor, dated 7tli May 1372, a 
valid reference can be made in a settlement case in 
the Sonthnl Pergunnahs by a settlement officer. 
TARna PnosAD Missee r. Mahascmad Chowdhrt 

[6 C. L. R., 665 

SHAEEHOIbDEB. 

Diability of— 

' See Cases -trSDEB CoMPAEr — A rticees 

OP Association and Liabimtt 

OP Sharehoedbrs. , 

Eight of— 

See CoMPANs: — M eetings and Voting. 

■ [D D. E,, 15 Bom., 184 

Sec COMPANT — RiaSTS OF SnAEBHOtDEBS. 

p. D. E., 19 Bom., 1 
D. E., 21 1. A., 139 

SHAEE ■WAEBANTS. 

Stamp on — 

See Magistrate, Jurisdiction op — 
Speciab Acts— Companies Act. 

P. D, E., 20 Calc., 676 

SHAEES. 

See Cases under Compaht. 

Agreement relating to sale of— 

See Stamp Act, 1879, son. I, art. 5. 

P D. E., 18 Mad,, 256 
I. D, E., 14 Bom., 316 

Assignment of— 

See iNsoiTENor— O edkb and Disposition. 

p. D. E,, 2 Bom., 642 

— Cancellation of— 

See CoMPANT- Powers, Duiies, and 
llABItlTIES OP DIBECTOBS. 

P D. E., 20 Bom,, 664 



( 85*0 ) 


DIQEST OF CASES. 


( 8583 ) 


••nolding BhareB,”Meiningof— 

S,t D*cu*»TOBT T)BC»te, Strrr to*— 
DECiinaTios OT Tm* 

Bale of— 

Bef Co-«TWCT— CoSTBiCTB TO* OOTMX- 

KE'ft S*ar*rnES oa t-BiBfi _ 

pi,.n^MO,207.a72,2^naEdjS«.MlJa 

llnd Jnr„K al,n 

Transfer of— 


- Transfer otlleglstratlon of— 


1, Tranafer of aharea— Blaat 

tratt/tr—Ctiut* o/ctUon -^hhnt la Ihe hathuial 
B»nk were told bj ibe allottee and a tranefer In Ihe 
fom rnioired fa; tfae Brt;rle* of aiiocutioo of tba 
Bank wn execnted faofa so m«« wa» Imcrted a* 
tiwiferce Tbe pnrelswr pledced tbrn «i(b the 
1 P L. sad Clina Bank aad depouUd vitbtkm 
tbt blank tranitcr Tbu Bank applied to tbe 
NattooalBank«ilboatpradociaa a letter feoa tbe 
plednr to rtputn t^tr lira aad on iti refoBl told 
thaabartitotbapUiBiiS tad delivered to Urn (bo 
tiaoiter. tlto In blank TbevliintiS teterted bit 
own name in tbe inotfer, and restated tbe batiosal 
Bask to tMuter tbe tbarea la bit ratine. In an 
actioa a;autt tbe liational Bank to reeoeer tbe 

E at ibcabtica.— PTeldtlao Ibattbe; *ere loatU 
a ref Sling to regieter Hili alao tbat theplaintiil. 
baling receiied back trom bu iradon (ba pnee of 
bit ebam, bad no easie of action Eromia c 
I<aTiovax.Biyx or lanu S B. la B., O C , 188 
- Traaiftr (jrira; 
lo Ijie trOB^er re 
A and U, proprte* 
- ‘s tbe r ~ 


BlIAnE8-e»*fi»««'^- 

diTidrtd.tbooRbbe eiraU nndn^ 


ef pitd^t—Sijhl of Uattftri 
gttitttd and to hot! dieideadf _ . 
ton of IndigD factonci, aold them . . _ 

CoBtMijf reccinngupartpajmentlOOJfnnpiiaid* 

np liam of the comiianT, which waa a cempan; 
reiutered under Art SIX of 1557, A and B 
coiesantmR to isdemsif; the eompaa; firm all b«e 
and to guarantee a diildend of 8 per crab, for the 
tena of two yean. A, hems wdetted to C, depo* 
filed tbe ibarei with bim aia lecnnty for tbedrtib 
C gaio notice of tbii to tbe ccoipany before be 
made the adianee to A, and tbe company inrated 
to the depoeit A and S afterwardi berame b^Uw 
mdeUed to tbe company in mpeet of the eoienant 
and guarantee. iTeldthat Cwiaentitledtobaee'be 
depoe t of the ibirea rtclrtered la tbe brake of tbe 
^bipeny, and to be paid diiidenda upoa them 
raitCH e Eumi Bisaai. Isnioo Cowraxr 

[1 lad. Jnr.,^. a, ms 

But where tbe depeait by A waa accompanied by a 

cratnet with a power of aale of the iharea. bat wv 
thing wu iaid airat recdrmg the dividend— Befd 
tta , tinder Ihia eontrart of A, C could 


Bfa"Kr«Bi/ff»— 

Trmfer, -On the 13tb April pUinlia rail 
4.nl. auty .bare. In the If B«V. to^ dc iic^ 

paid fore«Tbandar,Apnl 26th. 

n fdloiri -Baloo UUMobtin Malltck. SeW by 
yoor order, and on yoar arcoonb to Mwn Fca^ 
Cband Mittra and Sotia (Metcalfe HallJ '^2, 
la the N Bank at Bt premium per abarc 
Sree Cocaiar Eiirar. Ilrakrf” tbe lOTgbk wU 
eiarlly rarmpcndcd. On lha 23rJ Afril p^^^ 
reeriie.1 frtwi defendant, the following. WHh 
reference to the ilxly N I’ank fbarca ral I by foj « 

ebaU Ibank you to lend aa three traeiafer derdira 

Friday neil. eie., two f-r twenty Am 
and ene for ten aUtra.” Oa the 2Clb April plata* 
tiff aent to defendanta aiity I» Bank ibarra. acme 
aUodmg In the natne ef Jf and aooc In the ic^» « 
r. actcoipanied by tiatiafer*. all 5?aj! 

alone. Tbeae abarea were all irtuened by 
daaU. with the foUewlag memorandum 
eompanyieg aharra « the ^ Bank £ 

deliTcry tcMlay are not la order ?•#— . 

aa®eday,tb»:C.h,pUintiateiekKraoiially W 

daota Ibr fame aiity abareawitb l«Bafer»,«*K«~ 
aome by H and acme by i*. th# nama of Jb* 
eowowding nnmbet by nnmber »itbt)>eta»ir“ 

tbeabarei. Oa tbia, na oa lb* pm^a «»a«ir w 
namtof tbe Iranaf tree waa left blank, tkee* ^ 
were alao rrjerled by the defeadaati aa not ift « 
rialnlitt Ibra, en April S7lb. aUrel 1 » Jf-. *” 
•bam rrgiaterrd In bia oira name, and, witma t 
boura afterward., aeat them to tbe defcndMti 
ooercffonding 'Incifm, and with tba fot»**6 

letter I “In etnapliance with requeat In yonr mr^ 

random of tb* 23rd InrUat, I now lend yoa IM •* tJ 
ahaieal* Bask, with three tranafer deeda. ana 
feel obliged by your paying tbe amount to w 
bearer" Tba defradanti deubneJ to rreeii* 
abarea, and they were rt aold at a loaa. The P™®^ 
neier bad any peraonal inlereit wbsteier w t“ 
abarea, either on tbe 2Cth or 37tb April, and »»• 
mere beuami bolder for df and J*. The 
aaaocation cl the K Bank required traoafera ^ b*^ 
the form F appended to Act XIX of 18->' 
tranafen tradered by plaintiff were on ““5^ 
in tbat form The defendanta iwore that toe rn 

day the 27th April, mratiooed in the» memo^“®. 

of tbe S3cd April waa biertcd by accident. In*'*” 
of Tbnriday,* the 2Cth April, and that they 
queutly rejected the lender on the 27th. £**“1.} 
that tbe contract, aa It atood on the bought and •<> 
nolca. wu a contract by tbe Tcndof (aa In A/ey*e» 
Do Jfid.M) tbat “in eonrideratum of racb • 
will execute any proper cooieyauce which you 1®“ , 
mu." (2) That tbe memorandum of April 
coupled with tba fact of tbe lendor banng 
tenden of tranafer. of the abarea, waa 
enough to thow that tbe rrador bound bimaew^^ 
tender a proper conieyanee to hia lendec*. W ' 
tbe docnmoit of conieyanee must be complete at in 
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SHAjRlES — conclnied. 

time of tender, or capnlilc of being then made 
complete, (i) The transfers, with a blank for the 
name of the transferee, were incomplete and insuffi- 
cient, the Tciulor shoning no authority from S and 
J*. (5) That the Court below must deal nith the 
question of fact, whether or no the mention of Fri- 
^ day, the ffth, instead of Thursday, the 2Gth, was a 
njistnkc; and semble that, if the defendants had 
received the blank transfers and acted upon them, 
the waiver would have rendered them complete. 
LAti SIonuN Muimck r. Peaex Chakd Mitteb 

[1 Ind. Jnr., If. S., 383 

4. Sale of shares for future 

delivery — Refusal of purchaser io accept — 
Readiness and iciUinffness io deltrer — Pledge of 
shares to th\rd person. — IVlicrc a contract is made 
for the future dclhcry of shares and the purchaser, 
before the delivery day, gives notice to the vendor 
that bo (the purchaser) will not accept the shares, the 
vendor is thereby exonerated from giving proof of 
his readiness and willingness to deliver the shares. 
Semble — The mere fact that such shares are pledged 
to a third person is not sufficient to show that the 
vendor is not ready and nilling to delb cr them, if 
there is nothing to show tliat the pledgee is not will- 
ing to assist the vendor in carrying out his contract, 
and it being apparently for the advantage of tho 
pledgee that ho should do so. Dataditai DiroHAiro 
o. JJakieiai. VuiJunuKAN 8 Bom., A. C., 123 

5, Rquitable assign- 

ment of right io sue — Readiness and icilhngnessto 
deliver — Tender— Consirucitte tender. — A contract 
for the deliicry of shares at a future day is a 
contract that can be assigned in equity, and tho as- 
signee of such a contract can, in his own name, main- 
tain a suit to recover damages for its breach in tho 
Civil Courts in India. In such a suit tho plaintiff 
would bo subject to any equities that might subsist 
between his assignor and the defendant. In order to 
support an allegation of readiness and willingness to 
deliver, on actual tender is not in all cases necessary, 
e.g.,a tender will bo dispensed with where the defen- 
dant has refused to perform the contract, or where, on 
tho day for the performance of it, he has absconded, 
and, having closed his place of business, has left 
no rgent or other person to represent him. Databhai 
Dipohakd V. Dtoiabheam Uatabam 

[8 Bom., A. C., 133 

SHEBAIT. 

See Cases todee Hikdu Law — Ejcdow- 

ItEKT. 

SHEHIBB. 

Liability of— 

See Escape peom CtrsTonr. 

[6 Moore’s L A,, 467 

See Saee IK Execuhon op Deobee— Sep- 
TIH& ABIDE Saee — Eights op Phb- 
CHASEBS — EECOVEBY OP PUBOHASE- 

MoKEr . . L L, H., 2 Bom., 258 


SHERIFF — continued. 

■ Sale by,tuider\vrit of fieri facias. 

See High Cottet, SxmiamcnoK or — Cae- 
CUTTA— Cmn . . 24 W. E., 388 

[8 C. L. E., 4 

See Saxe in ExECirrioN op Deobbe— Set- 
ting ASIDE Saxe— Eights of Phe- 
CHASEBS — Eecoteet OP Phechase- 
SIONEP . . 1. L. E,, 1 Calc., 55 

[I. L. E., 3 Calc., 806 
L. E., 5 I. A., lie 
L L. E., e Calc., 856 

2 , Eight of poundage— 

faetion of decree after attachment, but before sale. 
— Certain immoveable propcrt 3 ' of the defendant was 
attached in execution of a decree which had been 
partlj’ satisfied bytbe proceeds of a previous sale in 
execution. Before any proceedings for sale were 
taken under the attachment, the defendant paid tho 
balance and satisfied the plaintiff’s claim in full. 
JTeld that the Sheriff was entitled to poundage upon 
the amount so paid in satisfaction of the debt, and 
satisfaction of the decree was ordered to be entered, 
anti the attachment withdrawn, subject to the pay- 
ment of such poundage. Eotohubn Dutt r. 
Ameena Bibi . . I. L. E., 2 Calc., 385 

Peabson r. Madhto Chhndee Qhose 

[L L. E, 2 Cnlc., 387 note 

2. " Debt levied hy 

execultoiP — Ambiguity in document — Usage — 
Discharge of defendant, Dffect of on Sheriffs 
right,— o suit brought in the Bombay Court of 
Small Causes to recover Sheriff’s poundage on the 
amount endorsed on a warrant of arrest in execution 
of a decree obtained by the defendants, and under 
which the plaintiff, at the request of the defendants, 
arrested S , who. applied to tho High Court under 
B. 273 of Act VIII of 1869, and was ordered to be 
discharged from custody, the Judge found for the 
defendants with costs, subject to tho opinion of the 
High Court. Deld (1) that the words “debt levied 
by execution ” used in the table of fees for the He- 
cordcr's Court, snd continued in the subsequent 
tables, being ambignons, the rale applies that “if an 
instrument be an ancient one and its meaning doubt- 
ful, the acts of its author maj’ bo given in cvidrace, 
in aid of its construction (2) that ns the Sher^ is 
the officer of tho Court, and bis fees are received 
under its authority, it was unnecessary to refer the 
case back to the Small Cause Court in order that evi- 
dence of usage might be taken ; (3) that having re- 
gard as vvell to the usage and practice of the Supreme 
Court as to the liability of tho Sheriff at the time the 
old tables of fees were settled, the words used must 
be construed as entitling the SherifE to poundage upon 
his executing a warrant for the arrest of a defendant 
in excention of a decree ; and (4) that if the Sheriff’s 
right accrues upon his executing the warrant, the 
subsequent discharge by the Court of the defendant 
from custody ought not to divest him of it. Vxkatak 
VASCDET V. ElTCmE, SlEHABT & Co. 

[4 Bom., O. C., 139 
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R n y'Ai ifif — J 


_ - Cmipnmiii ojtrr 

eliaelmf* cf p* Itjort »»f»— WiiCT* 

l^prrit u at Kt d ty the fhftiff »fWT jndg^ret. 

ted the r»n « COT* tj aecartuLue ^fof« th* 
Stmlf kLio o' each prej«t« tb« ShmffU en’y 
eautlpl t roociijtcn the atcoert netned by th* 
fietoticn eitd. or la rttaprem** el k • elata 1* 
THt ILHTEB OT B0«1T JcCVT HOCt Ce*Ki»a 
TIOtt. Is %X «BIsrf» OT Bowit 

[6 Som^ O C, 22 

4. ■ ■ — — SaU ly 

C.t I Froctimra Corf* (AH Xir e/ l^SJ t 2M 
el (e) eu 2S7, tll 3I3—Se'eka»^i XaUt 
aad Order* «/ Jitji CemH Calnlfa SSi-3S — 
X)r/ne*ry la are# c/ taad—^ffheat «a I* par 
eiaerf <» *«< atid* tal* or /or rtmpfat*liaa.—A j 
pQTthasrr at an (xeratjOQ ale ef UDaiOTnlle pro- | 
pertybrld by th< ^kmS appSol to wt audetheaal* | 
orfcrnmyeBiation on lb* p*(n-id of dr'ooieT la the | 

ana of the land cold. IfrJdtha rack an appIicattoQ . 

tanlili a loBileikrldhjtie «hertff an* et* ***** } 
tiontd k» aaj f~oTu<oc* e' thf CtiJ PwredireCode | 
asd a ait Old lOt s;p a ffe/d aLo that, aa Oa ia- 
t<T« rf the pn*rla»er au adrwwto th. i t»rr*l of 
(hepd3see.ed*t.e* thefcprarraaa cot th* rrireaea 
BhT* » laUrt* e! the Ut*«r and therefor* b 2U of 
tae CinI ri«r«d.ja Cot* d.d Mt appt /*!«■ t 
Cdiader f|«b«r r £e*i Jfodlii Airber t 1. ‘ 

Si Caltn app i*<i 8^ by tl» *h*n? differ 
tnuuittbT H»i.«yi«FBr«f <b<0r;Ta4lff deofth* 
EighCmti Ih* ractel the Com cetmoy oV* 
by th* Beputrar dirwt that rxEpeua ioq rtiett ^ 
aLowtd for <r*on aad KuetaUaseni* tf apahU cl 
napesaatKS, while to tsth eonC xm u hain^ «q 
laV* hr th* «he«ff £*« Vaain r irwxua 
^*wh■tmrf LJb.K,27Cale,8«4 

[4C.W ir,13 

BHlKhn TAiTIKHDAIIS 

Sr* SrnLiwn— Enrwci cr 'mx* 

■XST 

[S^WB^PC,,® lOhloorw’a I. A.,185 

Set 'xmtWST— EloST 10 SsTTUKDr 
IW E„ 1854.283 


- at 8nehof,l>ttWof— 


Set «HiTma l.aw_\:i 

ri.L.^2i'calt,ea7 


Se* COSRXCT--CO*fTB^<T 

LlaB, 

[X.1<.B.,^ Boat, 189 
ileaawmeat of— \ 

*r» Encain Sanroti AcAi*. S 4 ._ 
CI-l..E..14\^tx,170 


—ttMclaiti 

— Bcaworthiuess of— 

Set Bill cr I.4i>w» ® ^ ^ 

fl I*.E,13Eom.,6n 
EIa,IL,10 Bom, 639 
See Coanjct-Coacrnow PwetatsT 
t2E.l..E,0 0,127 

trt Iriraisci-Bitni lT*n*TCt 

r5Moor»'«I.A,881 
Cot, 6 2Hy6et707 


snip . ABEEST OP— 

See AatrJT— Cmt Aariit 

p Hyde, 253 

Srr Coajj -‘'rrcu* Cxat»— Awiattti 
o» > 1C* AotciaxtTT 

p. la B, 17 Calc, 81 

-reSiLTio* 

Dopoait of Beeortty mtU 

Ah»i—Jfe\ealiaa/er arnit efitftrti »• ^as'lrr 
4cl%a»~Siminlt% C*«^ Prael e* c/,— Th* »? 
31 h*»in~ brfo anwted b aa mUo yiwied *J 
th* Bifter et the ihJp T for damage «a3*ril by a 
eotCcies, t» wb^h th* Jf with be* rarp wa* t»S»3y 
>o»t, depcailed with tU* hUrahal of th* Cwrt 
0*1 maatEt paper u •rronty to aatwer th* iBrTf* 
damage m wb^b the Ji*wat telAied. The <**«* 
^ the A lud kero Isnrtd, asd tn th* la** 
the Inrtnar* Cenpasy paU th* aaerat e* tw 
ptiiTT a^ lut tnt(d prererdinp* aptBtt th«^ » 
mpett «1 th* 1 m of tie ou*m ir«M tk* Cowt 
had BO power to gyasl *a appOealBst by the 
aaee Ceopaay for the arreit of the arrsRty u th* 
Lasde o' the UanhiL lo a* tomahelt onawr^^* t* 
tbar artjoQ. Tairow Isrraiscs Coxras* *■ 
‘•UooMiri.’' Is *i “llooiaai.’* , 

nSBIaB, Ap-S 

SHIP, BEoisTEBnra op— 

— Brftialiahlp— d rfci»r Ad 

—Art I 0 / IMf— 51ty Ml ,» Jtrttfa 
A (hipbaSiiaa foengn part is ladUia lSir.*tt-J 
the haute of th* Cespaay'i darter, by 
and wbicb nUed under foraga noCI 1 ^ 

when <t w te then asd thoeaf ter owned by aadk^'*’^ 
to Cntahnh.eeta. rrealeEt at Boathty held to o* 
rnliUd, andrr the p-nclamatioa of the Gorer^ 
Craeral la OaacD under 3 & 4 Viet, *• 
and the act S of IStl ot the LegisU.2T( Coane^ e 
India, to be regutend at Bosihsy ai a Bntiah ahi^ 
for the psrm*e of trade withn the IiiD.ta * 1^ 
Coapany** rhartCT Cuarroan r Sroosxs 

I4 3Ioore’*L A,17» 

SHIP. R AT.r. OP— 

Set B oi T O tC E T Bosp , 5 B. Ifc B, SM 
18^ la B, 323 
in rxeetiUos ofAeerW 


— SSertlaat Sitiptag Ael, * 
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SHIP SAIiH O'F— continued. 

Jurisdiction f decree —The transfer of a ship 

Mhere a ship BDld ri ^ m 

the Clerk ^ 9 Regular, ha^ing rcfcrenco to 
execution, hut qiine c Court lofused a 

the Merchant ,,„;gter the 

maudainus to ghip can be sold m 

transfer. Quecic, Calcutta Small Cause 

execution ot he Clerk of the SmaU 

Court, 2“®’® "cute a transfer of a ship, snp- 
Cause Court can c e j Court’s 

posing she rs ^aJ'^We ship -Siuh Can- 

decree. Is the matter 263 

I,AM)EE” • • . . 

2ilerchani Ship* 

ZTtTsT^ T'ic/., c. 6SJ,S. 3-rrani/er of a 
ping Act (J- J cl, on after agreement 

ship 2 . ^ fccoTcr purchase-money. The 

Ainra-r itopurchase aship from the plaintiff, 
defendantaarc (.Qmpietcd m the manner pre- 

but the , 4. ci,?T\Tiin<r Acts. Thesbipwas 

scribed defeTdant iu^pursuance of tbe agree- 
delivered t^Eo f foundered in port owing to 

^hetti 1. EAGOOHA Mabacaw^^ ^ ggg 

Contract beticeen 

®' • . 7 and non-Sritish sillject as to re^ni- 

jUercAoni! Shipping Acts, 
iered ship in Catevt Court— 

ss. S3, 00 ,“g' ^ CaUJe Court decree— Form of 

JSxecution of ^ ot a British subject, con- 

transfer Britishlubjcct, for the purchase of 

tracted with B, a , . pgj^ of Calcutta in 

aship a British subject). A 

the name ot O taiso ^ British 

“Pi “i23 “ r» *i. “ a, 

M, ...d u»i <?• ;?«f 

that Act should ^ o « i, jj^,, prevented the 

have himself put on „ change of 

liability to pu register under s. 63 of the 

ownei ship nested jTeld further that J? not 

JSIcrehant on the register as owner, and 

having had lumse p ^ ^ c of 

not having 53 and B having declined 

ownership "“‘^^“gteps towards attaining either of 

totake any furthe^ steps^.^^^^^ t 

these ol>l<=‘=‘=' ,j,;p to rescind the contract, and to 

possession of the - P , the purchase-money which he 
rccov crback a portion 0 Por the breach 

had paid, f '> «'“(_^^cTtta Coiir't of Small Causes had 

S' l'.'l“ ,n“' 


R pn- p^ SAIjE of — concluded. 

! of sale to the puichascr. A British ^ip 
‘ execution of a decree of the Conrt of Sma 

Causes, been sold to a person qualified to be the owner 
of the British ship,— Aeld that 

‘s:K.“.' s'^sriSdt stwdf Si. 
rS f. .i ” s <1,11,.,, t» ‘i», p”f “ 

ks “ !” itS'i 

SHIPmENO?. 

Contract for— 


&. Cod™c,-co,™c,.^oyj___coj.j 

TBACIS . C ^ jg 

I. i. B., 16 Bom., 889 
I.L. B., 17 Bom., 129 
I. L. K., 18 Bom., 209 
I L. B., 22 Bom., 189 
I. L. B,, 18 Mad., 63 

SALE or Goon^ ^ ^ g 2 

See SstATD CAUSE Court. MHEScr 

Towns - JuRismoxios— D amages 

BREACH or CogK^CT^ ^ 

— Meaning of— 1 

See Evedenoe — Parol 

Vartihg or Costeadictikg Ni 

iSmekts I.L.B.,17Bom..l29 


SHIPMENTS. 


Consignment 

/n/TttmpTit of ' — ofico oj 


SSiS^HS 

plaintiffs in respect whm ^ there was 

tiffs accepted ttc P’“\"^5 "d t^ defendant that 
an agreement between them and the ite 

in case of shipments in receive the 

the plaintiffs they ^Eonld at them opt^^ consign* 
goods on their own accoiint ov tr^t th ,t 

ments on account of the ^ont The defen- 

denied there was anv such the plaintiff’s 

dant made several as consignments 

limits, and the pl<>l»l>f^=‘’^“‘^A'^‘™them on defen- 
on the -lofehdant’s ac^nnt 

dant’s account And forvvar g halaiice duo 

drawing bills on tbe cl bills tlic defendant 

, to them in the tvansactions, which b.Bs Um ne^ 
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SHIPMENTS— 

dpfm3»at hti h*d told it* 7»Ql4 

Md nedrrf tie money foe rtemi they »«»♦ 
dreed by the pUintile, the kccepton. iTiIi th»t the 
Wle betrR FroJnrtd by the nxeptore »Ttrr dn» diU, 
Kid the dffeodent hsTtn^ reeejTtJ t notiee ol ou 
bonone end no demen 1 lor poyment of the hillii the 
preeamrtioTi kos that they hid been peld by the 
plemtilEe. In eiercmn? their optioo of treottn^ 
ihipmcnti m eireni of their Lmite M on their o*ii 
ecroant or u ron(i;nii>ent* on oecooat of the defra 
dent the pUintifl’e were entitled to treet eeeb ehip* 
mente pereUly, end were not eompelled to decide oa j 

on iren^ of the ebpraente leken ell to:;*lher j 
SEZ4X1CUI c Tiistiso 6 B X<. R., 019 

2 — Bi«e of M,»g j 

/roedeleetfy «*y»ed— Title of redorjeef fe* eafee ' 
ayaiMt halJfr ef matt's reeeipte irk# kee aet fa J 

the pleintiffe e^red with Ih' defendent £ 1/ to 

pnrcl^ee end ihip eo tea oa eeeonnt of £ J/ eat 
to reteln the metVi reeeipti for the eolUti eo ehippod 
until the piTchiee-aoney ih aid be paid hf £ 3/ 
tTnder thiiesreement tbe plaistiffi ihippedCOO bUee 
en boeid the Tereta Before the (rmcir pert of the 
G09 beUi bed been ihipped end before pejia^ for 
the line £ 3t witbo - 1 prodartiaa of the mele’e 
TcceipU induced the meiier of the ebip to tl^a) hille 
of le^oz for the end €09 b«I t end eudontd ocer 
the bClf of ledins for 310 of eoeh belee t# / C 4’ 
Co I ko*d fJt endorvee for relne vitboot 00*100 la 
a cooteet Mireeu the pleiatiSe, bollrra of the tnete’e 
Toeeipti and J C Ca endereeee for raise of the 
blUe of Udm; of the laid 310 belee, U rrti held that 
the pleistifli ««e entitled to the of the 

810 bale* to the eietsiioa of J C 4 Co Ruuux 
Oojtnaixc Dioaa . TBoo^O Ch,e7 


bHIPPUfQ I.AW 


*• Cortifleatee— Seepeerteaoreoa 

rtlmtat ^ nHiJleafi— Jet I ef tSj$ tt 201. 102. 
—The loeei tnbuaelln Indiey eppanted undo — mp 
Md £02 of Act 1 of 1S53, ten enepend or canul the 
Bntuh eertificete of e meeler or note, esd for tint 
pnrpoee ite report need not be coofirtned by the local 
Government. Es fisn BritT 1> tna HtTraa 
o? SiiiMfHie-Jisos" . liiad,270 

.„2- CoUIbIob— C oHietoa le port— 

^ f WS-iwW./y o/it.p far de.,y,_ 
TheehjprhennirzrtedrUtJaaditknicht la eon 

ISw **»^^«®-»»eter tried (o 

tocto her. bst feniof to do eo ei her cable Jammed. 
hn»lly brought her np Ineide the eh p whirh rrea 
^»td^ the Bowieh eide ef the BcolMj, tbi# 
^n? the only berth the T conld then tfcuTb The 
^t^.irnngtoth,hipe end the T fouled the .d. 
““»pas her, end beunng her to pert her eehlee. la 

J^^ol abeh ehTnBered furSer^Sje 
The owner, of 

rru t^ ’'**'* damege done The defence 

adoptine cerUin precau. 

TeTii».i tko .Z» coold here ere- 

rented the aeciJent The Tdidnot ellefe alieb^ 


filirPPINO IjAW— coa/iaaeif 
«f any of the rneele laheeijn mUy collided •iUt- ^ *W 
that liebtlity for demegw eccamoaed by 
iceU. fnm4 /afar, oa the ccllldlag re»tl. TUt a 
ehlp U port li bound to be prepend for jaeh 
cift only ai might be etpected to arlee fn» the df* 
cnicftenrr, tlie knew to mrinand brr, twt lu a^p 
le protfclRl by the lort tuW from lialiUy for ^ 
■ce only when ft ii due to the arte or emwriw of U* 
MCcieli fa ehirge of her. ifeW abo that the ehipi* 
liable for lit the roceequenece oceaelmed by ti 
aecUrat that nasU, from any defert fn her eqaij^ 
went or went of cert or ekUl of her ere*, rtf 1» 
Tilt vimt c» THi "iBiLinA'’ Eourke, Attv * 

Jlilln appeal that an aecident to the ewr of a 
ehlp dor* net of lUeU iloae reod^ her 1 »bl» 'ot 
demagte for a roSlaion of which it le a refflcte oero 
eloo t and that a »hip at anchor la the p<*t rtunla 
keep a lookont, and \t ready to take all rrerone.-e 
meaae for her own nfrty fa an 
• Tniiarta** * " Atst” Bonrke, A. O. G« e? 

3 ZaattUlj af fl't. 

fof/aalt a/fttef—PaH BaUi, -fct XXII fj 
I —The iL p if la ehers* of a pU-l (ectrss « 

I Laetosr'mattrr) when pror^ieg term* the bow ol 
I thaehip/& which wai at aceboc, to taken? ao™ 

I ttoorio?, came fcito coUuieawfth and eligbtlyc»* 

, aged and thie euit wee fee the AwBage * 
emoed. Both eidce rtlwd to Art XXII of k*« 

the Tort roll* of 1 C«, the plelrrtiff eontecdisg mj 

the oScfr la tharse rca» not eneb nSeer a* IM W 
Act and Bslfi referred to j and th* defendant thrt he 
waa Tbeesit w*» difmiutd with mU. ifalitkrt 
a »hip U ?«(•«/ /»ei» liable f jt damagw 
by a rofliseri reraltios from an erree la judnsert “ 
IbeeSerrlnebarnof her ifeWaleo that a Trowl 
la exempted from Babdily far the faaltefapiWa 
charge of brr,— firrt. where a maiter b aatbon«d to 
employ a pDot, and u exempted from reapc»i*n<i*df It 
be elect, to do 10 { and. aecondly, where the *“P“X 
meot of a piVA fa compulacrj, and the owner, of jbe 
reeirt ao employ lag him are reliered from refpoo«<u* 
Idy for bia mlwondart i thattbelegirlatioo regar d!^ 
the employment of pilot, and other oScera fa the 
of Calcutta I, emUinrd b Act XXlIof IbSS and the 
Port Bulei of ISvC t that where no epecbl 
b made hy the port authoeitie*. under rule* S 
a abip may anre at her duerefam fa the pert t 
that it b unlawful, under a. 12 of Act XSU of 1833, 
to moor a re^l fa the pewt without harfaga port 
«B«r OB board to take command of the ahip. IX xa* 
HATTxnof TmwJIasoTK*” , Bourke, Ad-, 3" 


- Crtitii 


from 

■a Ike nttr—Iattalalla amirmt — The ihip 
ItaaM* wae lying a mere hoik, waiting for ropatr 
when a bore dHft^ her etern foremoet up the riv^» 
and aht aae into colllaioii with another ahip- ** 
negligcnre waa prored agafart the maater. an d the 
accident wat held to he inevitable, and no torta wcro 
decreed to either ai^ AanooiA BonouiX 
« • Tama " . . Bourke, Ad-, At 

6 . — Jfaciay f««f •• 

iar»«np— XITf o/f535-2rrjliyea« o/prt«b 
—Somlas Sariamf Ba/«-i.jkta #• reeerli. WA 
ta carry er akor — TKS taking of aeteam veeaeliu a 
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SHJPPUrG hK-W—conUnued. 
trial trip from Mazagon to tlie sea and back again is 
It moving of snch vessel rvithin tbe meaning of 8. 12 
of Act XXII of 1855. For such a trip, therefore, the 
employment of a pilot is compulsory. Where the 
employment of a pilot is compulsorj- on board a vessel, 
and snch pilot being on board, an accident happens 
through negligence in the management of the vessel, 
it lies upon the onners, in order to exempt themselves 
from liability, to show that the negligence e.ansing 
the accident was that of the pilot. If such negligence 
is partly that of the master or' crew and partly 
that of the pilot, the owners are not exempted from 
liability. If it bo proved on the part of the owners 
that the pilot was in fault, and there is no sufficient 
proof that the paster or crew were also in fault in 
any particular nhich contributed, or may have con- 
tributed, to the accident, the owners will have re- 
lieved themselves of the burthen of proof nhich tbe 
law casts upon them. Enlcs of Bombay harbour 
with regard to the showing of lights by vessels in 
the harbour considered Independently of special 
regulation or legislation, there is no general obligation 
by maritime law on sailing vessels, cither under way 
or at anchor, to carry a light throughout the night, 
although, for the sake of avoiding a misfortune, it 
may, under particular circumstances, become their 
duty to carry or show a light. Although that is 
so, yet the Court will go some nay to treat the 
dark boat as tbe wrong-doer j and if a vC'sel be either 
under way or at anchor at night in a channel, fair 
way, or ordinary track or path of other lessels, 
she is hound hy general maritime law either to carry 
or show a light in order to indicate her position when 
other vessels are approaching her, and in sufficient 
time to enable them to avoid her. llnHAsr&rAD 
Tnstrp c. PEKrSSTOiAE AKD OBIESTAIi SXEAlt B^ATI- 
CATioK CoiiEAKi' . . ,6 Bom., O. C., 98 

8. AdmiraUy suif — 

Sofh vessels to blame — Sail for damages bg oitvers 
of cargo — Costs . — Tbe owners of cargo on board tbe 
S sued the ou-ners of the steam-ship 5 for damages 
resulting from a collision which occurred between tbe 
JET and the jS. The Court found that both vessels 
were to blame for tbe collision. Seld, following the 
English anthoritieB, that the plaintiffs could only 
recover from the defendants half of the damages 
which they had sustained. Held also, following the 
Citg of Manchester, B JP. D., S21, that in such suit 
each party should bear their own costs. Ooeeepa 
POOSSEX t . SlEAit-S JEEP " SaVITBI ” 

p:.I..E., 10 Bom., 408 

7. — - Damage Ig ship 

ttnder scag colliding loith another at anchor 
Svrden of jusiifging — Dutg of ship at anchor.— 
Where a ship under way comes info collision uith 
another at anchor in a proper place, and showing at 
night an anchor light, it is obvious that tbe burden 
of justifying is heavily cast on the ship under way. 
At the same time there is an obligation on the 
anchored ship to keep a competent watch, to show an 
anchor light, and to do everything to avert a 
collision and lessen the damage from it. If, 
the case here, the damaged ship is placed in a 
culty entirely hy the erroneous course or conduct of 


SHIPPHTG Js&fifT -continued. 

the other, and is obliged to take a step on the instant, 
she is entitled to claim from a Court a favourable 
consideration for her action, even if that should 
afterwards appear not to hare been the best possible, 
A steam ship, entering the fairway of a river with 
the tide flowing, collided with the promovenPs tug at 
anchor inn proper place, and showing an anchor light. 
Near the tug was a pilot hrig, astern of which the 
steam-ship wanted to round, attempting to pass 
between the tug and the brig. She conid, however, 
have taken a course astern of both. At the approach 
of the steam-ship both the anchored vessels, heading 
against the tide. Love on their anchors, and drifted 
back. The justification set up hy the owners of the 
steam-ship was that she was misled by the pilot brig’s 
drifting, the anchor light of the latter having been 
kept up Blame to a third ship, if blame there were, 
was held to be no eicnse'for the colliding ship, as 
against the tug’s complaint. The mam charge 
against the tng was that she did not slack away 
chain ns soon as there was danger, bat hove on her 
anchor. It was found, however, that if tbe tng were 
already drifting when the collision took place, there 
was no reason to suppose that by slacking away chain 
at the earliest possible moment the collision would 
have been averted or lessened in force. On the other 
hand, the facts against the impugnnnts' steam-ship 
were: (1) that her course conl4 without difficulty, 
have been directed so that by going astern of tbe tng 
from the port side instead of crossing her bous, aU 
risk of collision would have been avoided ; (2) that 
there was a want of sufficient look-out on board the 
steam-ship, especially as regarded the tug; (3) that 
there was possibly also a miscalculation on the part of 
tbe steam-ship of the room to pass, with irefcrence to 
tbe force and set of the tide. She was accordingly 
alone held to blame, and her owners liable in damages. 
JIabt Tug Co. r. Beitish Iadia Steam Navi- 
gation Co. . . . I. Jj. B., S4 Calc., 627 

[L, E., 24 1. A., 129 
IC.W.U,, 329 

8.- Jettison — Dighf to general 

' average conlribtition — Sight of shippers of jetti- 
soned. cargo — Default of master — Sight of ship- 
owner — Semedies of shippers — Dien on cargo saved 
in consequence of jettison , — In jettison of part of a 
general cargo, tbe right of those entitled to coutribn- 
tion, and the corresponding obligations of tbo contri- 
butors, originating in the actual presence of a 
common danger, not in the causes of it, are mutually 
perfected whenever the goods of some of tbe shippers 
(not being wrong-doers, or those responsible for tbo 
latter) have been advisedly sacriSeed, and tbe 
property of others has been thereby preserved. Such 
exceptions ns that recognized where the average loss 
has been occasioned by the ship’s being nnseaworthy 
[ScSlosj T. Xeriot, 14 C. S. fAT. S.J, 59], and as 
that made in the refusal of ^contribution to shippers 
of deck-cargo when jettison^, arc in truth bnt limita- 
tions on the above rule, which have been introduced 
from equitable considerations. Tiniere a ship w.as 
stranded owing to the negligence of her master, and 
thereby ship and cargo were placed in a position of 
such danger as to make it necessary, to jettison part 
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amppiKo LAW— «»<■• 


sinmi*o iiAW— 




^ ci-^c. '« » y« .«itr'iilJfn U»»tv*. k * V« t» b< d^nf.rtd Btf U tt« 

<»a TWirtw^ tj ti» •i.w «fc» nwst* rrT*ll l 

fafoters- li-Mik tk« »**» “ '‘-* «reA-r»f»J' h * itk k»Va«*3I l» ja-l-i- 

IsrtbMt— TOW sinCirr-isDiitr Coc»«i»* • _ gao 

cc rL.ik.nc*'e,se3 

[UIUHL A.,atO enipPIKO ORDER. 

8 ilaritiso* lj*-n— C©-»tro*ttsBCfort5er— 

r»»* r «li^— TV fayUia •' »a r-Ml »i.r» ^*"•^ «» TV *«ri« “Ttaij 

natVien-** t«Ml. .a a l<» oe-t «nJ u tr>.- la k »lJrP®e ‘“iT^ 

dunr* fk.»Ki u lit «ki? cy » m ol ««‘Vr «a taBinl U tU 

twtiOT e*iV fvw f«* efS r'^T'^ »*^ a v» n^t t® s f»C e«x» ^7 

tv i r 1 k r»i r» tV ewi tV e«/;o , iSnt\ »:►> oct te^tr mif 1» wti^etM 

kfkjK {J^ ’U '»,«ua «ar> **»«6« e' «st.Ms» cf nrr> Bralmd b tV^rf'Y*^ 
tk« tiip. Jt k arTtsifr* «{ It* »i ? k2«<3tta« TkTSet r E*c«sx . . IBCSV^P-*® 

■ett.6hi»Ur<Ttakb(k««a»ttV4li?'rM*^«.- ] 

t«T»d 19 rfttTO tV nb* ol ik« tkf?® kat-— ir*“* ■ , I" „ __ ...v.. irWwa^-r^JS 

k j««ek5 4«T»t M*atf n.VT iV aartjkcw «t la 1 <r.o- k ».y trf tV **. ^ |V 

kffm^«9<kvti«apl»ia-k.«Atinfkpetto I •'« **,*^. 1 '* k"?. 

t?>lVttVo-am*flWekfro»«t«tc«‘.uUJ « Ul«teV.>^Im»t«Vt A 
k4»iii=Det>,«ni.u2p*wk.«uui. r»«. ‘r****"^ 

a«K(<f tV«»*;H*- SirTtu-u® ErruTk 1 ti*» tV »«arr-»«t \j »V>vl tv 


n.I^B..5^d_SH • toW>43<J»»k»»»»trT««t kt tV afft* 

' ' 4 alti»a.U tv kr»Btcr 11 * dc'ffeliaiJ »*»?«•’• 


I iVt* *aj yik t-l tv VJ** ki *f IV pk*.T*r ® 


(sia /« lt«f »«VfT /sr t' >t<p.— TLc 1 orat «r 4^**4 tV nAt to BatSTe kaJ ^ *** 

kstV-itj c* tii nr**a ct k kbp V UaJ Vt mxmj*. it* 4«frf>.^a tckll w.t kfUrrari 

lTnrK7SBolkEjtl..eL.c>in.^tV-(t9.*k3«c:; » a njlt Xo arrtsar* tr *® »a 

rrus tj mrn o< Lm wi -5 tl<3 f;«oU tsrci f«r J -t^ut »»* tV lo* of lb» VI*®. S«it5Bt* * 
tVpa-T«» »lriite-€lVp-.»-=«Jt*V«n!fV <.a.,^Ctri. fTTO i Co. . 17 W. E.. ^ 
rkwi cT t<v«»»37 RiTUT r T»»rt 


D Vw'rr'f l,n tv » 

rw I*/ Ii.4 g. 41— TV uft«r 

*{ k tl J k»k *■» ‘‘US-t* Urt 1 *f IA.9, k £<) k Ia 

kpoa tV »iip fa- IV m tw t ry ei ««*« itf. l» 
«* Ki-iw CT TE* Eisq-i^Am"' 

( 3 SriF,s ;3 

iWa l.„ „ 

« -TV P*r»« « k mEn TVTknfnxk 
J«di» to Ka-*T<„, iirta cto tiaVr UrtcF-r 

AR«aL ,t ,«iVr TV oarer. r«3rrtrt 
joST^tVifl fi«p*cCy »rj4.«4 UkoeSkito 
ttiSMi trail to rrpaj ber or l« fir il» vtsioof 
^f*r**7 Ckibrr b,af kSaUe ton^ 

fe-»l{ri^p-jpOK,oatVQ»£lottV •!.»« 

<t tit aantm, tV iliv 
7^'=^*<>JrT7tkBrakja,«:iai» tVXm^ 
tJk* osir tv p« jscsk (it »». S 5 ksd W e£ let X of 


1 SHBOrPS. USAGE OP— 


BiaX^ATOEE. 

Aefcvonleds=s«it et >7 b****'®'* 

St* Will— AtnjTiiias. 

p.IvB,lEa=uW’ 

AlteratIo3ofecatr»et«f*er— 

Sr» Cun r»5r* C®»t*ict— A smitiW 

CT Comirtt — Ai-iEiiio* 
PilTT 

AijpFaraeeo ef— 

5V rx.^it*-P*ooT CT wai. - 

[L-L-E-WCol^g 
liE^lSL A.,W3 
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SIGITATUiUl — confintied. 

i Cancellation of— 

See CoNTKACT— Amekation’ or Cok- 
TRACTS— Aiteeation bi* the Connr. 

• [I. Ii. B., 3 Bom., 242 

Comparieon of— 

Sec SpeciaIi or Sreosn Appeae— 
GnorsDS of Atpeal— Evidesce, Mode 
OF DEAtTSo ATiTH Marsli., 322 

[22 VJ-. B., 272 

of Jailor. 

See Cint Prooedcre Code, 1882, s, 87. 

[4B.I.. B., O. C., 51 

of Judge. 

See Exeodtiok op Decree -Traksfeb 
OF Decree for Execdtios akd 
P onxB OF Court, etc. 

[1. L. B.. 23 Calc., 480 

— of Magistrate, Warrant with- 

out— 

See Penar Code, b. ISO. 

[I. L. B., 23 Calc., 896 

I 

of witness to bond. 

See CoiTTRACT- A lteration of Cos- 
tracts — Alteration rt Partt. 

[1. Ii. E.,.7 Born,, 418 
I. L. E., 12 Calc., 813 
I. B. B., 15 Bom., 44 
■ I. Ii. E., 15 Mad., 70 

Proof of— 

See ErrDB.vcE— CrriL Cases— .Miscella- 
neous Documents— Signature. 

[1 Mad., 164 
I. L. E., 11 Bom., 690 
See Etidence Act, s. 73 . 21 W. B., 6 

Sufficiency of — ' 

Sec CosxRACT— A lteration of Con- 
tracts — ALTERATION RY PARTY. 

[8 B. L. B., 305 
11 W. B., 216 

to Memorandum of Association, 

Effect of — 

See Company — ^Articles of Association 
and Liability op SnAREnoLDBRS. 

[I. E. B, 12 Bom,, 647 
X L. E., 14 Bom., 196 

See Limitation Act, 1877, s. 19 (1871, 
s, 20 ) — Aoknoiyledojeent op Debts. 

[I. L. E., 1 AU., 683 
, 1. L. E., 6 Calc., 340 

i: L. E., 3 AU., 347 

„ 1 Mad., 358 ' 

^ 13 C. L. E.. 112 

I. L. E., 6 Bom., 88, 89 
I. L. B., 5 Calc., 303 
, L. B., 7 I. A., 8 

I. E. E., 18 Bom., 686 


SIGN" AT0EB — CO nelvded. 

See 51 ortoage —Foreclosure— Demand 

AND BoTIOE of POREOLOSUIIF.. 

[I. L. B., 16 AIL, 59 

See Practice— Criminal Cases— Signa- 
ture OP JIagistrate. 

[I. L. B., e Mad., 398 
See Warrant of Coujutment. 

[X L. B., 8 Mad., 398 
See Cases under Will— Attestation. 

See Will — Execution . 21 W. B,, 84 
[1. X. E., 26 Calc., 9U 

1. Signature of Eajah— TtV/e 

nithont name.-A Bignatureof a Eajali of the ancient 
Nnddea family was held to be valid, even though it 
did not contain the name of any particular individual, 
Gunee Biswas r. Sreeqopal Paul Chowdhby 

[8 W. E., 395 

2. Signature of Magistrate— 

Lithographed stamp of signature, — A Jlagistrate 
ought not to UBC a lithographed stamp of his signature. 
Queen r. Dedar Busityo . 14 W. B,, Cr„ 81 

SfB LAND. 

Description of—Enirg in reeenue 

records, Effect of. — 'I'he mere entry in the revenue 
records of land ns air will not make it sir land. Sir 
land is land which at some time or other has been 
cultivated by the zamindar himself, and which, al- 
though he may, from time to time, for a season, demise 
to shikmns, ho designs to retain as resnmable for 
cultivation by himself or his family whenever his 
requirements or convenience may induce him to re- 
sume it. Dudley v. Bukhtoo . 3 N, W., 203 

SLAlfDEE. 

See Defamation I. L. B., 13 Mad., 34 

See Libel , I. L. E., 14 Bom., 97 

See Parties— Adding Parties to Suits 
—Plaintiffs . X L. B., 1 Mad,, 383 

See Eight of Suit —Witness. 

[X L. B., 15 Calc., 264 
X L. E., 10 AU., 425 

Sec Witness— CrviL Cases— PEiriLEGES 
OF Witnesses. 

[X L. B., 16 Calc., 264 
X L. E., 10 AIL, 425 
X L, B., 11 Mad,, 477 

of title. 

See Declaratory Decree, Suit for — 
Declaration of Title. 

[X L. B., 1 Mad., 65 

1 . Action for slander— 

der — Special damage. — An^ action for slander can- 
not he brought jointly against sovcrnl defendants : 
separate actions should he brought against cadh 
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SIjAITDEB— 

0««pr— %Vlirther wordi impljlrp yon »»• • 
kirithief ehe»t sod ibe par»Tncwr of Ttror i» 
low joo Urtord " »ppl «d to * Brohtnin »r« •et¥>n 
•kl* fir « w ibcut illojntton of rpftul (Jatoro 

JstlHADHnj MOOSIWB* • DOOSXISiM Know** 

(15 B li. A. lei 

2 . — 

Sfu at — Ao vUOQ for tUndtr Snay be 

bnioKlit jointly ■;» n»t »fTei»l defmdanU »hpf* tie 
irords ffokra »« not MlinnaUe fir *r bnt <«1^ 
becemo to by itaton of tbe rpmi) dsaii?* «b rb u 
the rtinlt of the ror gedst attlon of all the Aefco 
dsota WoozxzBntnaai Biszc e hlaitoitES I!o« 
iiur ISB I..B.,ieanot« 

toMfUiy * tti ta fif lion —The onWlon of a Bere 
eonrteiy eannot be tabes tobe e^nlraUct to (Under 
ta^ Ct bbelt og a mao and la not an actionable 
wTODg Siraima Rbubsa RATanxrra Pavca 
Baz r EanAii Tazc Fedda Dautiiu Eimvcic 
C 3Mad,4 

4. Slaadir aa4 ae* 

(aalf— ‘^reiot djaioye— Special datcege* are s t 
necptuiy to be prorid la a cate of (Under and 
auanl. Iloiszixe DAxnAbi 

[W It, 1844,303 

8 — — Plrtat oiae^— 

Jfiadsi— dpw a( donaer— laa n t betaeeo Ilb 
du IS the Bombay inefuaQ. damagn may be 
rbrered for a«r« reibal abaae wnhoat- pnot of 
■rtoal damage rmlllag thenfrem to tbe pUlntiS. 
SilHIUlC TAIAS KXUB5A r BbADIT BATEit 

[7 Bom, A. C, 17 

6 " •* ' Daioyii far »«e» 

tal oUm — -Damiget eaca't be tUiaN lor mm 
Tcrbal aboan or threateniBg Uantire Psoou 
*A«* hoM r PAim SraOB 13 W It, 360 

7 Teeiof atarr— 
Sfical iaatagi -BTdle C vai glrUg hi( eeiJeore 
in open Court, >a a ra t of ^ againet A ,d « tb 
the object el ndociog tbe Judge to dubel ere Ca 
teiUmony (aid to the a tne« that be wet a dnm- 
bird. JfiMthat the wordi were actionable w tboat 
proof of (peoal damigt 6sEtA«CT Box r SanOBi 

3C IaR.X8l 
&e SXEXXATK UOOXEMIX * Komn, KrxBoxj* 
pew iL,e3 


i;eaiaB..Ap,B9 le -W E,, 84 not* 
Easoo Mnrois r RABmoottinJimnii 

pv E, 1884, 269 
Gboux Uoetxjv r UntGoBiroDAii 

At weuAer [I W E., 19 

“fa^vdough frequently «*i 8 W xr iri 

fnrouh tnndi U rep*.? her w tj* « « B. 161 

themannert rndthe taerter 

fund* for thcie parpoeei on the ere. W B, 259 

owner on the ipplK^Uon of the me Ciat 

waa m i^r to Ury their wagea aoi [8 W E- 268 

traUnodertheptoTiBonief latSan 


SLATTDBB^ooaelaidrd 

Q Dffamat 

ttan tar alail •* tprital dataajt Ir *» aU'jii— 
Damaeti, Jliaiare o/— The rnle of rngru*' U* 
which prcfaltiU, except In erriab caKi an aetka l<r 
daaigce for oral ilcfamatlon cslcaa apenal damaet la 
alleged biliig foond ij on no rrawaatle baafa, aboiM 
not be aiiptrtl by the Cenrti of BHtUh lodA If 
defamatory rxprmooaare niKt nndcreBch e'rtt®- 
flacrra aa to mince In the plaint i* rrainsablc an'r 
henajoo that bii repntallon baa been Jolnre'L atd to 
tod cl on btm palo conaf«inrot on each be if* tbe 
pUintifl U etiijtled torecOTerdamagrt wHlont actaal 

r roofot loM inita red As action will 

e for anlgar a aae or baity exprmwo*. I'®* f* 
isallclona or ralpable oral defamation an actloa w 3 

I e. Viii lictltr damage* aUwild net be **arded,aBd 

a diatloctwn aloold be drawn In award ng dawc* 
when the defendant acta fretn cardcamra* and wbrn 
be art* mal cioaily In lb*> Utter raM tbe p^atntJ 
I* ent tied to fall compenaition for the pain anffW 
and in Iba former to a enm laSeient to ettaSJjh 
bta laoorence of the charge* made PAXTiTXf e 
MA 1 .XAS E I- 3L. 8 SIsA, 178 


- Coaae a/ael e' 


Iff/amnlia*~J trial otaar — Semal rfeai»y*'“A 
fQit to reeorer damage* for xrrtal abnio of a P**a 
characirr may be ma ntainrf witbrrrt preof ef f«r** 
fnewtial damagr Ills lloitor r IIatsax 

[LL.IL,13CiUeb,109 

10 ■ w , 

JUmo/ra — Ceaicyarifiol doaaoyc nd IV 

damagr* for dafamatleo of ehancter InTelcInglM ff 
apeeial jawil wa and Injwy to reputUion wBI I » *lto* 
•at prrof of apreial damage JarratUt 
1 L S^Silad 1?S and Vilsaf 2** T Baleart 
AloAo yr Z S,t81 followed. T«AIU£U5 aT> 
Oooii r ComaA^An DrW 

(L lA II, IS Calc, 4S4 

IL- 


o*-. 

I/amagrtfor taiwll laai e/rifwfaUea mad mf al 
faimij litmtatfalanet lo*gmaga—^a /or f id 

•aJalaaJtr-~Spteial damajr— £tr/d bythemag^ 
Ity of tbe PxiII iJetich (Maclcax CA, MAcrnx**®’ 

Uut.aodJxnrErt J/,0*oix, Aaacnlia,) th*l 
tbe jnrre nie of abnatre and Inaalting UDgTia_fe »acb 
a* aala (wife*! brother) (bM bom V 

baatard) bow fpig) baper beta (aoa of tbe father, 
that ia. irmiieally baatard] apart from defaniatioa, 
la net Ktioiiable irreapecl re of any ipcclal damage 
■far Obosx Z. — A oaae lie the preaent ahon d ba 
decided acewding to the principlea o{ laatlce eqaitjf 
and good ctiBieieRce, and therefore it u bnt jnat a^ 
right that a pereon tbni eUided, wboJiai anffw 
frem ioanlt and mental pain ahonld be entitled to 
maintain an action imapectiTe of any ipecial damaget 
OiBUn CutauKB tt n nu r JarADBASt 

EEL.H,S8Cale,^ 

SC W H . 851 

8LAUaETEB HOUSE. 

Sit liciiABcx — DroiB Cxniisas P*®;^ 
DVSiConia 7E.E.B,40e,6l8 
[25 "W Ib, Cr, 73 
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:SL AUGHTEH-HOUS B-conc?«*rf. 

1. Ofibnce of using unlicensed 

slaughter-house— Act VIl oj JS65, t. 7 
— Slaughter-hotue license — Transfer of flatt^hter- 
honse . — Ji '\as fined by the Deputy llagistratfl for 
using an unlicensed sluighter-bouse. He subse- 
quently gave an ijara or lease to A to carry on the 
business. H was proseented again for evading the 
law by “slaughtering cattle or tdlowing cattle to be 
slaughtered ” without a license. He was fined 11200 
by the Deputy Magistrate. On appeal to the Ses- 
sions Judge, he uas nc<]uitted. On the motion of the 
Municipal Commissioners for a rule to set aside the 
order of the Sessions .Tudge, it w.as held (per Jack- 
SOK, J.) that A’, by giving a lease to A, bad parted 
with his interest, and had ceased to hate any power 
to alton or disallow the slaughtering of cattle ; that 
«. 7 provides penalties only, and docs not describe an 
offence or relate to a couiiction. It is quite another 
question whether the act itself is an offence irrcspec- 
ti\e of s. 7, and whether J? could bo deilt with as an 
abettor. Per Muter, P. (dissenting). — The Judge 
has found that the lease was given by Jl with the 
avowed object of continuing the slaughter-house, and 
admittedly for the express purpose of evading the 
law; the case therefore falls within the express 
words of the section, “ or allows cattle to be slangh- 
tcred.” Iir the scatter of tue rETirioy of the 

MCTNICrPAi COMMISSIOKEBS FOR THE SCBtHtBS OF 

Caloetta 

[6 B. L. E., Ap., 28 : 14 W. E, Cr., 67 

2. Bcng.Act I'll of 

1S65, s. 1— Servant of Iteensee — l^o person is liable 
to any penalty under s. 1, Bengal Act Vll of 1865, 
except a person who, without a license, uses a place or 
building as a elangbter-bonse, cither by letting it out 
for such purpose or by employing sonants and 
others for the purposes of killing cattle therein ; but 
a person who may be the mere sersant of a butcher 
killing cattle in a particular slaugbter-bouso, or a 
butcher resorting accidentally or occasionally to a 
slaughter-house for the purpose of killing, and killing 
an ox or sheep there, does not use the place as a 
slaughter-house within the meaning of s. 1, Bengal 
Act VII of IhGb. MuKiorPAi, CosisnssioFEBS for 
THE Stoehrs of Caioeita r. Zasor Shatkh 

[16 w. E., Cr., 4 

3 _ Ifotice to licensees of 

Blaughter-liouse— Peny. Act TII of 1S65 — The 
length of notice to ho given to persons holding li- 
censes for carrying on slaughter-houses under Bengal 
Act VII of 1865 must ho determined in each case 
according to its own particular circumstances, Ik 
IE Hamjase . . . 6 W. E., Cr., 77 

SIjAVEET. 

See Ustawfeii Comfeesion. 

[I. Ii. E., 19 Calc., 672 

Act V of 1843 — Mahomedan 

laa — Succession— Willa—lEntancipaied slates . — 
Assumine that, by the wiUa rule of the Mahomedan 
law, the heirs of the master who emancipates a slave 
are entitled to the property of which the emancipated 

TOIi. V 


SIiA VjEiE'y — continued. 

slave dies possessed to the exclusion of his natural 
heirs, the effect of s. S, Act V of 1843, which enacts 
“that no pcison who may have acquired property 
by inheritance shall be dbposscssed or prevented 
from taking possession thereof on the ground that 
the person from whom the property may have been 
deriv cd was a slave,” is to abrogate the rule of the 
Mahomedan law, and to secure the snecessioa of the 
hdre of the emancipated slave, as if ho had never 
been n slave. The provisions of the Act apply not 
only where the person whose property is claimed has 
been emancipated after the passing of the Act, but 
also where he has been emancipated bcfoieits p.ass- 
ing. The exclusion of the natural heirs of an eman- 
cipated slave in favour of the heirs of bis em,anci- 
pator is a disability arising out of the status of slavery 
similar in its nature to the exclusion, under the 
Mahomedan law, of the natural heirs of au emanci- 
pated slave by a master or his heirs ; and since the 
general scope and object of Act V of 1843 is to 
remove all such disabilities, the Civil Courts are 
bonnd, in constructing it, to give it the widest reme- 
dial application which its language permits, and can- 
not consequently limit it to those cases only in 
which the person from whom property is hiheritcd 
was a slave at the time of his death, when the words 
of the statute allow of its being applied to the pro- 
perty of any one who had at an) time been a slave. 
OjjrEKDiK Khan r. Zia-ee-Nissa Begem 

[L L. E, 8 Bom., 422: 5 C. L. E. 11 
L.B,6I. A., 137 

In the same case, in the Court below, it was hold 
that the effect of Act V of 1843 is to prevent the 
enforcement of any rights which would, if that Act 
had not been passed, have arisen out of the status of 
slavery j and a suit, brought by the heir of the 
master of a slave girl, emancipated by and married 
to such master, in his lifetime, to recover, as such 
heir, property in the hands of persons descended 
from her, is one the cogmzance of which is barred by 
8. 2 of tho Act. Ajmeddin Khak v. Zia-enkissa 
Begem ..... 12 Bom., 166 

2. — Spiritual slavery of disciple 

to gruru — Act y of 1S43 — Agreement to become 
slate . — This was a suit brought in 1881 by the head 
of an adliinam for declarations that a muth was 
subject to bis control ; that he was entitled to appoint 
a manager ; that the present head of tho muth was 
not duly appointed, and his nomination by bis 
predecessor was invalid; and for delivery of the 
possession of the moveable and immoveable properties 
of the muth to a nonunce of the plaintiff. The claim 
extended also to religious establishments at Benares 
and elsewhere connected with the muth. The muth 
was founded by a member of the adhinam. Many 
previous beads of the mntli bad agreed to bo 
" slaves ” of the head of tho adhinam, but for ov er 
sixty years the bead of the adHnam had exercised 
no management over the endowments belonging 
to the muth, and in a suit (compromised) of the ycir 
1854 the present pretensions of the adhinam had 
been denied in Mo. Seld tliat tho agreement of the 
head of the muth to become the “slave” of his guru 
could hare no legal operation since 1843, and that the 

12 E 2 
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DIOFST OF CASTS 
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jAVERT— 

Terse possession of tlie defendant from that year 
a fatal to ary elata of the pUiuliff nnder inch 
rcnnent. Gitasa SAMBAJtrHA PA51»i»iSAS. 
snle EAvriaAMlTAMWRA’f ^ 

[I.I4.E., 10 Mad., 375 

T.ATTBV (CElMINAli CASES) 

L Penal Code, 8 370— ®r 

SfOiinj of s\rl nt a tUn —2, haslnp rhtamed 
>BseBBion of 2, a prl ahonl eletea years of age, dia 
osed of her to a third perioii, for tsIo* with tntest 
lat soch person si onld many her an \ sneh person 
’ceivcd her with that intent. Utli that R conid 
ot he consicted of disposing of 2 ai a ilire nnder 
370 of the Penal Code Q»e<a a Sii«»d«r 
inih»l, S a IT 146, TemarVed npon EuPBesj 
I Ivnu t Pau KrAB Z. 1, R , 2 All, 723 

8 . . rfM/iaslid»opj»eJ 

irt ai tlart—li ksowio* a girl has been lid, 
lappeA a person wraaefuUs confines her. snd s-ib 
i«-}neiitly detains her as a lUie he isgn!lty<f t«« 
Karate oSenees potiiibsble under the FenatCod* 
^larery is a condition whirb admits ' f degrees sod a 
person is treated ti a ilirc if aoether astern an 
ahiolate right to restrsui his personal Itberts, an) to 
dispose of hii labour against hit wiU naUst that 
right II cnnfemil by law, as m the eaee of t pareot, 
or gnardiaoi or a jailer Qncs e Siscwnrs 
Bu iH Bt , 3 If. W, 148 


8UALE CAUSE COURT, MOEUSBIl. 
— ^nfsaoeif 




held hennd to try tl e aerase'd npon his commitioeiit 
w the Sepaty llagieirate on a charge, under t. 3*0, 
Fraal Code, 0! haring drUined a wosiaBazsuuther 
will ae a elire Qctta < PnuAy Alt 

lieW E.,Cr,73 

— S traniteTTfd to A for 

person of 2. a girl 0! thirteen ye»ti la a docu 
hich the t™tisct on was recorded. B was 
r‘r Ptirchased hy » 

TeM thst dwsi guilty of bnyios Boo 


o' a 8,0 of the Pmol 


ilare withm the . , 

Code AJDWA r QOR-r FMTBies 

P-L R.7SIsel„277 

8MAEE CAUSE COUBT, MOTUBBII* 

s T c Co' 

I Law or Skah. Cacs* Cocbts 

Ko. 

Dwuliso OB CABBrrra ow Bret 

■ . 860* 

Accorst . ...w. 

. S 

AittsiATtn EsLar . . . geos 

ABBirBAtior , ^ 


Abut Act • • 

AtTAcnwrsT 
CTA 8 

Cutu TO PSOrtBTt 8*irtD IS 

Exeemow . . . • 

CCKTSsesATIOW TOR ACQtnBITIOT 
OT Laxo 
COWTBACT 
CosTTRlBrSIOW 
CoFTBlOaT 

Costs • 

Cbobs . • 

CCSTOUABT PaXURTS 
UAStAOXS 

Declabatort Dkcrsb 
U tCBtl 
I>tCP 
Eowss 

E-TROWUlXt , . 

FoBBOT JtRORT’tt 
OOTlsauivt 
ItntOTTAIlX PlOTtSTT 
IimiTiCT . 

llAIVTT’eiXri . . 

UaBsuox 
Mmxb PBoms 
Riutabt Mrs . 

hlOBTT lUZOAXXX ExaCTXB 

ATowgr Had Aia> Becsitbr 

ifOBTOAOB . 

hloriABLB Pnotssrr , 
hlneicSAX CoKUiasioRns 
MTOinPAi Tax 
Ob&xb o? Crni. Court 
PAR nsBssir ACCOUNT 
PRTSoaeBS TsBTnao-rxACT 
PVRCBAIK ROXXX 
IteCIITBB 
ItzoisTBATios Act 
R»t 

SaiB PBCrCBTlia . 

Saltaoz . 

Tax . 

Tinx, QranoT o» . 

Tbuits . 

TTAars . . . 

WBoaOTUl. DlSTRAUrr 


. 8310 

«cn 
. ten 


8015 

SCIS 

8021 

8(323 

£625 

fejs 

S(i23 

8026 

6032 

SCSS 

S6» 

er 8 ) 

8638 

6635 

8CSS 


. 8033 
. 6033 
. 1033 
. 8040 
. 8611 
. 6642 
. 8044 
. 8640 
. 3640 
. 8647 
. 8M7 
. 8618 
. 8048 
. 8043 


S 65 S 

BOSS 

BOSS 

8000 

8C61 

8C61 
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DIGEST OF CASES, 
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SMALI, OAtrSE COURT, MOPUSSII. 
— condnued. 

Col. 

3, Phacticg akd Pkockdtog . . 8GG3 

(o) EXEOtTXION OF Dkobce . . 8663 

• (6) Kew Tkiai.s AXD Kvvir.vrs . 8664 

(c) llrrrnExoE xo High Coert . 8663 

(d) Miscemaxeous Cases . . SGG9 

Sff Affeae— OE orns. 

[I. L. 11 Mad., ISO 
1. 1.. U., 16 Mad., 89 

1. L. E., 22 Calc., 734 
I. la. B., 19 Mad., 391 

See Disirict Jcboe, .Terisdictiox of. 

[I. Ii. E., 11 Mad., 130 
I. li. E , 24 Bom., 310 

See Looae GoxEEyjrEhT. 

[XE.E,, 9 Mad., U2 

See Res Jedicvta — Comfetfvx Corax 
— Sjuxe Cause Coubt Cases. 

See Review— PowBii to Review. 

[L L. E., 6 Calc., 099 
See Revision — Cii n, CAfos — Smaxe 
Cause Couex Cases. 

See Cases undeu SrEciAX on Second ,Vp- 
feai— S itAxx Cause Court Suits. 

See Subordinate Judge, .Tueisdiction 
OF . . I. L E., 8 Bom., 219 

[1. L. E, 8 Bom., 230 
I. L. K., 10 Bom., 69 
L Ii. E., 9 Bom , 174, 237 
I. L. R., 12 Bom., 31, 488 
L L. E., 22 Bom., 729 
I. L. K., 14 Bom., 371 

Claim under docreo of— 

See Decbabatokv Decree, Spit fob — 
DeCEARATION of I’lTlE. 

[L L. E , 3 Calc., 612 

Clerk of. Bond for performance 

of duties of— 

See Pbincipad and Subetx— Rights and 
Liabihties of SuuExr. 

[I. ia. E., 1 All., 87 

— Judge of— 

See Saxe in Execution of Decree— Dis- 
TErBDTION OF SAXE-PKOOEEDS. 

[1. 1,. E., 3 AE, 710 
I. L. E., 9 Bom., 174 
X X. E., 4 Bom., 472 
X L. E., 15 Mad., 345 
I. L. E , 20 Bom., 377 
X L. E., 18 Bom., 683 
X X. E., 21 Calc., 200 

— Jurisdiction of— 

See Attachment — Subjects of AxTAon- 

MENT — ^AXABX. 

[2 B. X. E., A. C., 109 


SMAXX CAUSE COUET, MOPUSSIX 

— eoniinued. 

See Bekoai Rest act, 1869, s 93. 

p. X. E., 1 Calc., 183 
£■^1? CoNTEUPT OF Court — Contempts 
Genebaxlt . 2 B. X. E., A. C., 188 
See Ship, Saxe of. 

[1 Ind, J ur., Z7. S., 263 
2 Ind. Jur., 17. B., 261 

See Cases under Speciax or Second 
Afpeax— Smaxx Cause Court Suits. 

— — Transfer of decree of— 

See Execution of Decree— Transfer of 
Decree for Execution, etc 

p. X. E., 5 Bom., 680 
XX.E.,8Bom„ 230 
4 Mad., 331 
24 W. E., 151 
3 C. X. E,, 558 
14 W. E., 398 
3C.X.E,30 
[X X. E., 6 AE, 247 
X X. E, 10 Bom,, 65 
I. X. E, 18 Bom., 61 

1. LAW OF SMALL CAUSE COURTS, MOFUS- 
SIL. 

1 . — Xaw of Civil Courts— JfaHecj 

oj contract bettceen Utndtis.—ln all matters of coa- 
twct and dealinj; between Hindus, the law applicable 
in Ciiil Courts of the country governs Oaurts of 
Small Causes WooDor Chand Halder r. Goosoo 
Churn Mojoomdae . . 13 "W. E., 148 

2. Eules and orders in Military- 

Code. —ATeW tbit the rules and orders in the Mili- 
tary Code are not binding on a Smali Cause Court. 
RAICHAND MANGAL r. ABDUXXA aiMRUDDIN KOTVAX 

* [6 Bom., A. C., 99 


2. JURISDICTION. 

3. General cases— Act XI of 1SG3, 

*. 12 — Act XL 1 1 of ISGO, s. 6. — small Cause Courts 
have sole jurisdiction ■nithin thrir local limits, there- 
fore an action for cattle, or the \ aluo of cattle, can- 
not lie in a Cnil Court haviuc jnrisdicrion within the 
local limits of a Small Cause Court juri-diction. 
Anoximous . . 2 W. R, S. C, O. Eef., 5 

4. — — Saits cognizable 

by J^illaye Jlansif under 2Ind. Leg, IV' of ISIG, 

s. 5. — A Small Cause Coart had concurrent jurisdic- 

t. on to try suits for a sum not exceeding filO, 
cognizable by a Village Mnnsif under s 5, liegula- 
tion IV of 1816. Pabasoobama Fixxat o. Eama- 
SAivarr alias CooxxA RamAsawmt . 5 Mad,, 45 

3. Village Courts 

Act (Had. Act I of 1SS9J, s. 13—Ctril Vroce- 
dure Code, s. lo — Jurisdiction of Small Cause 
Courts to bear suits.cognizab! eby Village Munsif' 
—The term. '• Court of lowest grade ” in the Civi[ 
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STkTATT. CAUSE COURT MOrUBSH* 

—ecMl Btei 

“ atrEi'DiCTio’f— 

ProfrfnreCoac 1.I0 rtfer»on5j to Ccnrt* ta *fcl*b 
th* Ct 1 Proffda « Code 1 caUe, coo*e> 

S nmtl Smoll c»nj« Coarte htre eoneumat }nni 
cttoa mtt Co rt» of ' illap* Mannli to tiear jn U 
wkjcli ire co'Tuallc bj the Utter Uniai^ t 
Kisiisi I. 13 Mail, 145 | 

6 Su ti tag* tall* ■ 

tv Z>irfne( Jtiiiu\f njffuiifltf e/ Small Cauti 
Courts A nit wsi broasht la the Smill Ciaie Coorti 
to reeorer t^o lame of raonev oae etaee of irticn 
bnsg for mooe; tent ind the other for good* 
(old ind deltrerr^ The imonal ol both eUlme wu 
within the jarudicticn of the Emtll CinM Coarl, bat 
the peeaniar? cUim in meh rue nc rofB uhl h; 
the rnitnet Mini I on the *^inaU Caa*e Court 1 4e 
21 li tint the ^mill Ciaie Coart had jarudwtioa to 
eatETti n the ra t. AaraicstiLur Ckutt r 
GiJiaiTHisiv AiTis fi MAd^ 287 

7 ' Sm I »»/ e<‘fa t 

alU aga u( lomt nf it itj %daal ~-K in t u not 
co^ ub e b 1 ^aill Caaie Ccert aaleu it u 
tab e b; t u I’^jut ij the defesdaa a 
sue luxraux F Prvi Diatt 

CLl^BwailJoiEU.121 
^ t evei OS 

l»sdMtrle{e«fi4«i<e<rl <t « trjosd ^vnrdio. 
(lOA— A ^min Caste Coart cia tr 7 • «a t fer sa 
inoaat within Ulanolrttoa Mtwi hfUndias that 
tt ■ BToa a bond the laeast ot which u berood U 
jvudietioa «n 5 M Mont Dxni ♦ Brttt 
JioBtn Loosnni 8 W B, Civ Set, 6 

mmdtr wi ti mar* Ham £500 art fajalli -TbU 
janadic^ of . 'mill Came Coart, la a eait 00 * 
kabo^ for damieei not rireeda? E500 la not 
•ff«Wbe»aaedaii*^re«re..^lh,t nm nat be 
lajalUnodertheuiDe kibaliaV s«mi r Goeel 
3W B^S c C Bcf:,X4 

10 4, 

nrf ? V ' 

wh rh W 0^ «» Tent 

* . lelwi dne that aaaaat beino witkm J . 
,*• ttie whole aaoant tsnble 

^ to Un ^tt the anreement woald U „ 
e^ of rti jnnedirtion.— B U that the eait waa 

TtA » iUaajri Kiranis 2 Mai, 440 

<• toii far 


«Wlrte ra^ «» hanrg had a erpan te aiut 

K," , n. 

farttha tarirrrTrfikrt!!!lV ‘*«"'44oA The 


SMALL CAUSE COUBT M0FUS8IL 
—woof serif 

2 JUEISDICnO'f— roaf asri. 

Canv ^iKXTi5A Pout e AtAyrtir*^ 
AKBiiOK 4 MaiL,447 

12 — — — Sa I far praJUt 

aflaad~rrattr/araeeoaal~Qatil am aft tU^ 
The mm fact of a qaeation of title anrjg doei ert 
preiMt a ra t b< ng table hf a Coart of PisaU 
Caairt D 7 merely uhuifr In the alternajre foraa 
I account of the ytwftA s in t re^niaable by a ®isi 1 l 
I CanM Csurt ea-cot be tooTfrtfd Into roe of a 
difTereet natgre \xutiB ItnitXA* r BiUJi 
Burn L L. 21 Bonh, 248 

13. ■ .- .- — Stpara t Mater*/’ 

act a* taei tnl% a ilattfa jar tdtrl ea — Pereril 
claim*, rarh of wh b iriiaratrlT u w th n the SisaB 
Ciiue Coart jnnjdirtoa of sDiitnet Moulf maybe 
loised teg Ibrr and f-mt tbe baiu ef a inrt la the 
bmanCame Cesrt Ai where tbrrs wu an agrer^ 
tnect tbit drfrndant ihonU eecnpy land iot two 
yra • and del rrr a rcrtain quantity ot paddy at fom 
iprriflrd period* 1 a a ra t fer mt—JIiH lha. 

j thonyh the plant ff m ett hare laed tar ear b inaial 
ment of mt 1 * t (lU dae the a g gregate of nco 
aapaid leiUlmerU ihmU be drvtnrd to be one cans* 
of actuo. Csocsiusax Pout •• Enuu Vetr 
tojihut 4Ma<l,8S4 

14. JetXI^iSSa 

—A I IX af 1S50 r M— Casie af art ea. 2>i 
tA ay — Tbee u aoproruioa in the MofaiiQ ^maU 
Cin«« CoaRe AetfSl of l^CX) inulartoASiotthe 
Pmdrery ^mall Caste Cmrt Art (IX ef 18 41 
wb rh forbid* a plaintiC’a ciriding any taste ef 
artnn for the sale ot bnegisg two or mcro rs U la 
tbe SmiTl Caste Coerta of the rrradrcey VdXS 
DboTCIUWV r Pis EXBtB JlTl httTX 

[LL.n.,7Bom, 134 

15 . ■ — Prat anal SAtU 

Caan Caarti A t fIXtflSS7J a. S3—C ni Fratt- 
dart Cadt I SSd—^n t tftia malara caja talUlf 
Cosrf* 0 / Satall Camtat . — A es t u cene the Irtt a 
and onpuza le hy a Court of '^mall Castn berasie 
that Cosit may hare eiemied the diamtioD raifQreJ 
on It by a. S3 cd IhePtonneul *=ma]lCag*e Court* 
Ad, aod retmed th* plvst to be presented U a 
Cnrt bar ng jontdictam to determine a qgestioQ cf 
t Uerauedthnem Kal AVirtaa ra^er* » /r*<if 
os-a rta Ciefes, I Z. 24 CaU, 657 fidkwed. 
Sana Eamix r Baa Moais Dii 

[I.L.B„20 AIL,4SC 

18 Dwelling or carrying on 

DXUineas— ” DmtJl ag "—jttaat remfracr —Tbe 
•rtoaJ preHDce of the defendant w thin the jnnidic* 
tKQ of the CoQTt u not ceeereary f be wu there 
dwelhu^ at the commencement ef the ra t and 
a tempoivy dwclhog ii raSciest to pre jumdietioQ 
ton ®oall Cante Conrt. AviTTIU VUUTASI r 
Pmrxra Eon 5 ATart., 101 

17. JJtrtll aa — Cetaal 

rtndtmet~AH XLII of iSSO a 4 —Mere eaeoal 
Pretenre or erro reedeow for a (empmaiy pnrpoee 
without the intention ol rrmalnhig, u not airellisg 
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SMAili CAtrSE COTJBT, MOPUSSIL 

— continued, 

2. JURISDICTION— 

within the jurisdiction of n Small Cause Court 
within the meaning of s. 4 of Act XLII of 1860. 
A person, resided at Coimbatore, hut had some cuUi* 
voted land uithin the local jurisdiction of Oota- 
camnnd, to, which place he came to answer another 
demand against him. Jletd that he did not dwell 
within the jnrisdiction of the 'Ootacamund Small 
Cause Court. SxTinNATHA. PttliAI r. Vakisai Ma- 
soiim RATAirrAA' . . . SjMnd.j 304 

18, Temporary ai- 

sence — Divellinjj — Act XJ of 1803, s. S . — Although 
a defendant may he temporarily absent from his 
dwelling-house, yet if he retains the same, he uill be 
held to dwell there within the meaning of the Small 
Cause Court Act (XI of 18(55). To dwell in a place is 
to have one’s permanent abode there. SIadho Doss 
c. SiTA Rait . , . . 3 W. "W., 121 

19, Temporary ab- 

sence from imprisonment — Jlejfrfcncc. — Temporary 
imprisonment beyond the jurisdiction of a Small 
Cause Court was held not to bar the jnrisdiction of 
that Court _in_ respect of defendants who formerly 
resided within its jurisdictiou and whose families con- 
tinued to reside within it, the inference from the 
latter fact being that the defendants had an inten- 
rion of returning to their former place of abode on 
the termination of their imprisonment. Gopai 
Cotatoee Siboae V. KtrBh'onnAB Moochee 

[7 W.R.,849 

20, Dteellinp — Tem- 

porary residence — Attendance at race meetniy.—ln 
the Case of a person attached to a regiment stationed 
at Shahjehanpore, who had been gazetted to two years’ 
furlough in India, served with a summons issued out 
of the Small Crfuse Court at Meerut whilst attending 
a race meeting at the latter place in respect of a debt 
contracted beyond the jurisdiction of that Court, — 
JTeld that, it he had not availed himself of furlough, 
but was only present on short leave at Meerut, be 
was not dwelling within the jurisdiction of the 
Meernt Court, or if, having avaUed himself of 
furlough, he retained his permanent residence at 
Shahjehanpore, and merely visited Meerut for a few 
days, he was in that case also not dwelling at Meerut, 
bnt if, having availed himself of furlough and having 
retained no permanent place of residence at Sbah- 
jehanpore nor having any permanent place of 
residence elsewhere, be attended the race meeting at 
Mcemt with the intention of leaving that place after 
the races and of pi-ocoeding olsowhore in the enjoy- 
ment of his furlough, in such case he must bo held to 
have becu dwelling at Meerut when the summons was 
served. Mathew v. Thmooh . 4 IT. W,, 26 

21, ; Jtesidence as do- 

mestic sercanl. — A suit is not maintainable at K 
against a defendant who is employed as a domestic 
servant at M, and who is not shown to have any 

mmediato or early intention of returning to X, whore 
h is family are continuing to reside ; the word "dwell " 
in s. 8, Act X of 1865, it being held, must be used in 


SMAIrli CAUSE COUET, MOEUSSIL 

— continued, 

2, JURISDICTION— cflntinwd. 

the strict sense of actual residence. Roegash 
Paeat V. HAonni . , , 7 TV, B,, 417 

22. Act XI of 1865, 

s, 8 — Tlaee of dtrellinq , — A servant residing within 
the jnrisdiction of one Small Cause Court who a 
family house within the limits of the jurisdiction of 
another Small Cause Court in which his father lives, 
and which he himself occasionally ri«its, does not 
dwell within the local limits of the latter Court 
within the meaning of s. 8 of Act XI of 1865, and 
although the cause of action may have arisen there, 
a snit against him null not lie in that Court. Geeutt 
MAE nAEi T, Qovtsd ATSiAEASt . 10 Bom., 409 

23. — Suit against wife 

— Ilushand not in gurisdiclion, — ^A snit against a 
woman living under the protection of her husband is 
not cognizable in a Small Cause Court, if at the time 
of the commeneement of the snit the husband does 
not dwell, nor personally or through a servant or 
agent carry on business or work for gain within the 
local limits of the jurisdiction of the Conrt Bow- 
man r, Shawe , . . 10 TV. E„ 240 

24. j- Commission 

agent — Jtesidence — Carryiny on business. — A person 
who carries on business at a place by a commission 
agent, to whom he only consigns goods, cannot 
be said to carry on business or personally to work for 
gain within tho local limits of a Court where the 
commission agent resides. Gopee Mohitn Rot u. 
Pbotap Cuhnbbe Rot . . U TV. B, 530 

25. — ^ Act XI of 1865, 

s. 8 — Jtesidence — Zamindari business. — Zamindari 
business is not such business ns is intended by Acts 
XI of 1865, s. 8, and mookhtcars and karpurdares 
carrying it on are not servants or agents within the 
meaning of s. 11. Where zamindars from the 
mofussU come in occasionally to the head-quarters of 
a Small Cause Court to prosecute or defend suits, 
settle business with creditors or for social intercourse 
or medical treatment, and remain in their boat or put 
up at the houses of their mookhtears and karpur- 
dazes, they cannot ho said to have a “lodging” 
within the limits of the Court, such as is intended by 
s. 8, eipl. A. Nobin Chttnbbe v. Bheoda Kant 
Shaha 19 TV, B, 341 

Anontmotjs , . . 2STV. B, 223 

26. ; Act XI of 1865, 

s, 9 — Suit against Agent of Ctovsmor G-eneral , — A 
suit against an Agent fo the Governor General, on the 
part of Government, is substantially a suit against 
Government, and ought, under s. 9, Act XI of 1865, 
to be brought in a Court ha\iug jnrisdiction at 
the scat of Government. Roophn Tewabee *. 
Bhcexe .... 10 TV. E., 142 

27. — ^ - Sesidence in 

Cantonment — Iraclising in Small Cause Court 
fnrisdiction.— 'Where a pleader resides within tho 
limits of a cantonment, and practises us a pleader 

j within the jorisdiction of a Small Cause Court, both 
I the Cantonment Magistrate and the Small Cause 
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SSTAliL CAUSE COURT, MOPUSSEL 
2. JUBISDICriOS— 

Court JodfrebsTe roDcaTrrot jorudirtionorn bln to 
the iiooTroli reepecliTrly ro^izable bj theta. 
SslYrsiI JZBIKQIB t MOBOIB 

[4 Bom.. A CX,187 


23.— 


— DmlU*g—^tt IT 


•//S65 » 8.— The defendant an cSeer In a reptmeGt 
Rationed at Vellore traiiaed for money doe for the 
mt of a home occupied by bun at hladrai. tVliile 
abteot on leate on medicu eertifieate be rented the 
plaintiS’e bonae at Uadraa. where he wat reaidmg at 
the time of the Iretitnt on of the init t bat he 
TftnTBed to ^ ellore preriont to the bearing of the 
rut. The Smalt Canae Court Jnd^ of t ellore heU 
that the defeodantwaa dwelling at t ellore at the 
time of the inttitnbon of the init wrthia tbemeaune 
of a 8 Aet XI cf 1<-C5 Btid (hat there waa 
nothlnp in print of law to prerrnt the Jodge fiom 
affinemg hit jnrudiction. hl<im Srwo « Srm 
15 Mad., 471 




•ay eat »/y»miiefi«-,frt XJltT «/ l$Sl. < 4 
—Thero’uioneofe 4<f ActXIlU of 1561 were 
•pp eaUe to Conrtj of Sma 1 Caatet i . tbo oiofnanL 

Anrasutir Sicoasiv: JioimtB 

[8 Bom, A. C., 253 


90 


- Cjiie c/ artien 


— i>/e><fai( reiidiey ed */ 

ITI/f e/lMl , d itVhenaVa^ of Ck^ W 

wuen wHhtn tbe loeal janadielioo «{ » b»iU Chaae 
lot j» e of •rrenl defendacit rtvided «nt of 
mb lor^ction aa«t.oa mi,bt be mr«.aodeea4 
S? *f 18 I, by tbe High Conit to tbe 

Small CacM Court to try <ba amt hlAtnrUDU 
JionTiiDii t hiiniBm 9 Bom., A 0^131 
JIoavB Bi* Moobm e EiBaatn Srarax 

[18 W E..312 


SL - 


■Mt JLIlofiS4of.‘aL~il*^il 
toenahUa Coart 


JtiMt oil* 

from tbe Hieb Court 
ef SmaU to entei^a a Ait 


ABsiraxi ilmuzj/t 'Ovttwxmi JlrsTu * 
^ [lMad.,103 

!>•*»"« Court, ^IV etma of tbo 

“« <«*»wiK joTudic^ ttnder Art XI 


SMAUi CAUSE COURT, MOFUBSIL 

— coaliMetf 

i JDBISDlCTIOS-coa'.aae.#. 
of IS65, a. E| that a rfferenee to tbe High Court fa 
necenary ABOTTMori . 8 Ua<L, Ap, 10 

83 Suit ftr itH 

ajatM4t defiaianli mlijatnl haiihlg—Ael XXIII 
e/ISSt t 4— A enit fer debt agaiust two dtfen* 
^nta wboae liability wat joint, but one 6f whom at 
tbe time of ting the plaint was neither retidrut cor 
personalty worLme for nm witbm tbe limits of Ibe 
joTudittioD. miebt be tned by a bmall Canae Court 
within wboae ]itni>Lctioi> tie other defendant was 
rni lent at tbe time of (be commmcenient of tbe rut. 
pnnided anorder waaolttined from tbe Rijb Conit 
onderatof ArtXXIIlof 1311 nmoUR rnlAl r. 
CBEswauvi FuxAi . . 3Mad,S74 


34.- 


— ,7a{a< to 


Oae cTporliei oula/frttdteiiom^Ael XT efjV5, 
$ I? — In a lait broegbte ■ a bond jointly eseestod 
by thedrfendinti, cneef whom rrsided Is Calcutta, 
and tbe other within tbe jarudirtion of tbe Slnna fa 
Conet at Alipirr,— //e'd that It •raietiTiiiableb? the 
Sma I Came i eurt altbo- gb the antbonty of tha 
High Court waa nmnar* before It was tned, and 
(bemore uodrralS.AetXIofl^CS.tlie Mtmifliad 
eo)«nadirtiou to try tbeasit hnoDA Diets Mxmi 
r UrST llAUMb 

[SB l*R.,718sota:14W.B,lS6 


- AmaQt->ft</ Ig g»mailtafir 


as.- 

eeeetrerpaarar,- A aait by • gotOMbU freteoi 
espeoen uteurred by bim orrr aadaVixetheamoBBt 
of rrett Oulleetedby him waabeldtobecognimUelD 
tbe ScaD Canae i curt, notwitbitandiag that (be 
nature of tbe drfenre mi^hl render it nrressary 
to mrea'igate the aceonuteof tba mebal pjOtres® 
CnoDEs roTr SizniTHSkiEWARtt 

[7W.R,423 


33. ' ■'— <«i( to rttettr 

taiamra ej oeeouaf gy fetaildar —A au.t to riroT* 
(be balance of nihaai papera fnmabed by defendant 
a bUcapucity of teluildar there being an allrgitlco 
■n the plaint that tbe defendant serbally promised to 
pay part of tbe sum elaimednadcr the euenmitaoer* 
moitioned therein, wu held not to be rcgnixaUe by 
a aonrtof EmallCaasn. SniSSKEBBraDos* » 
SBUixisoa^rQnoai 14'W.B.,B3 

See Gust c. Bax Towoo Dboovtitx 

{10-W.B:.,83 

37 AetXTe/lSSS, 

t C — Suit far lalatee oa animal a/rrali-~ 

A ffuit fiw a balance due on account of rents roCected 
from the pla m t i i f ir sammdans by tbe defendant^ 
father acting as agent ef the plaintiffs is a suit in 
which Bmiey u claimed as due on a contract sri'hin t he 
ineaamgofa6,ActXIef]8oS. IVhere the anioonl 
claimed m such a salt does not rtceed BjOO H is 
eigniahle by a Small Cause Court notwithstaoding 
It may be necesiary ts go into the acconats of 
bcdh}artiestod.termine what is due DrzBrUS 
Krsiinw sas e Mrenoo Mom Goopra 

n.l,.B,lCalc.,123:24'W S.,478 



( 8C09 ) 


DIGEST OF CASES. 


( 8610 ) 


SMAIil, CAUSE COtTBT, MOEUSSII, 

— conUnned, ^ 

2. JUKISDICTION— eon/t’BKei?. ' 

38. Suit against 

guardian and manager of propertg for rents 
collected bg him — Tntstee hound to account. — In n 
•snit to rcco\ er from tlio gnardUn of a minor and the 
manager of his property wiio Ind granted to himself, 
henami, a farming lease of the minor’s property, 
rents collected hy him for which he did not account, 
— Eeld that the defendant could not be considered 
simply ns an agent to collect plaintiff’s rents, butwas 
bound ns a trustee to account for the proceeds of the 
propert 3 ', and that the claim was therefore not cogni- 
zable in a Small Cause Court. EAJf dor JfoJooM- 
KAE r. Kkdae Kakaiji' Eot . 25 “W. E., 75 

39. Suit bg principal 

against agent— Question of accounts. -A snitby a 
principal asainst an agent for adjustment and inics- 
tigation of disputed items of account whicii could not 
be determined witbiu six weeks, and which charged 
the agent with colluding with judgment debtors, was 
bold to be properly triable bj the Cnil Court, and 
not by the Small Cause Court. Krishna Kinkce 
llor r. JlADHtri! CnrtyDEE CHEOKEEnrxTr 

[21 W. R , 233 

40. Act XL of 1858, s. 3— Zjr- 

fending suit irtlhout certificate — A Court of Small 
Causes, constituted under oct XI of 1S03, is compe- 
tent, under s. 3, Act XL of 1858, to allow any 
relatit c of a minor to institute or defend a suit in his 
behalf without a certificate of administration, where 
it has jurisdiction in relation to the subject-matter of 
the suit. Khakto BEtrAH c. Ktod BAir Kath 

[15 W. E., 369 

41. — Alternative relief— .let XI 

of 1863, s. 6 — In a suit hy A, asking that E might 
he ordered to fill up an ercaiation or to paj’lilm R25 
as damages for the same, it appeared that tiierc was 
no ground for the first relief sought. Eeld tiie suit 
was cognizable by the Court of Small Causes. Kanba j 
KuKAE BAKEBJEE t. ISHAE Chanbba Baaebiee 

[1 33. L. E., A. C., 91 : 10 W. E., 130 

42. Arbitration — Ciril Procedure 

Code. s. 3S7 . — VTlicn a matter had been referred to 
arbitration without the inten ention of any Court, a 
Small Cause Court in the mofussil bad jurisdii tiou to 
entertain an application, under s. 327 of Act VIII of 
1859 , 10 file the award, pro'ided it related to a debt 
not exceeding the amount cognizable bi such Court, 
and the dafendant resided within its jurisdietion. 
ElAJI PAEAMAMCK 1. SOJAlrtJlEAH 

P. B. L. E,, A, C.. 43; 10 -W. E , 85 

Beiege V. Feawi Manchabji. Vithae Asiba- 
EAJt V. Daiabhai Mueudhae . 10 Bom., 54 

GASOArrA j. Kahnabpa . 6 Mad, 128 

43. Arbiirati on 

award — jict XI of 1865, s 6 — EtahiUlg arising 
under an award, — A liabilitj arising under an award 
is not one of such a nature as to fall within the terms 
used in the Small t ansc t curt Act to denote the 


I SMALL CAUSE COURT, MOFUSSIL 
— continued. 

2. JUIIISDICTIOK— co«fi«Keff. 
claims cognizable hy such Court. Guneshee i>. 
CnoTAV Lal . . . . 3 If. W., 117 

Deejan SnrcMr «. Sieia . . 7 If. W., 329 

44. F> ovincial Small 

Cause Courts Act flXoflSSTJ, sch.II.cl. SI — 
Cinl Procedure Code, ss. 525, 526 — Suit forecorer 
money un ter an award— Application to file award, 
— ^A suit to recorcr a sum of moiiei as payable to the 
plaintiff under an award which was contested was 
filed m a suboniinato (. ourt on the Small Cause side, 
'file Subordm itt Judge returned the plaint, being of 
opiuinn that the suit was not cognizable by a Court 
of Su all Causes. The plaint « is then pr sented in 
the Coiiit of the District Munsif as mi ordinal y suit, 
but the District Munsif returned it on tlie ground 

, that the suit n.as cogiiiz-ible by a Court of >mall 
Causes Eeld, on reference by the District Judge to 
the Higii Court, that the suit was coguizablo by a 
Court of Small Causes, and aceordingU that the order 
made by the Subordinate .fudge returning the plaint 
was wrong. Sisrso.v v SIcJfAsrrE 

[I. L. R., 13 Mad,, 344 

45 . Army Aat—Armg Act (44 

6j 43 Pxct, c. 5Sj, s. 144— Proviso — Jurisdiction 
— Sait against a soldier — Ezecution, — A suit for 
recovery of a debt will he in a Small Cause Court as 
a Ciiil Court against a soldier in Hei SfajestN's 
service up to judgment, under pioviso to s. l'14of the 
Army Act (^tat 44 i. 45 Viet., c 58), however 
small may be the amount of the debt, 'f he question 
whether the‘dcfeudant is a soldier or not nrlsrs only 
when the pl.iiiitiff seeks to execute his decree. 
Kisakdas BunnitAE v. Haepis 

[I. L. E., 10 Bom , 218 

48. Armg Act (44 

(S' 43 Viet., c. 58f, ss. 148 and 131 — Courts of 
Seguesi, their Jurisdiction — Court of Small Causes, 
Power of — Construction of s. 151, cl 1, of the 
Armg Act. — The Army Act (44 &, 45 ViLt., c. 58) 
gives juiisdiction to a Court of Small Causes in all 
actions of debt and personal actions against persons 
subject to military Liw (other tlian soldiers in the 
regular forces) over which such Court would ordiua- 
riiy exercise jurisdiction, and prov ides a Court of 
Bequests (s. 148) for those c.ascs only w here an action 
of the value of K400 or under has to be biouub^ 
against such persons at a place lying bejond the 
jurisdiction of any >niall C.ause Court. Eeld also 
that the words “ within the jurisdiction” in s. 151, 
cl. 1, referred to “actions,” and not to “persons.” 
SEBEK Alit r PEEJTDEEQAtT 

[L L. E, 13 Calc., 143 

47. Arm;/ Act of 1881, 

ss 144, 131 — Civil Procedure Code, s. 46S — Juris- 
diction of Small Cause Courts oxer soldiers — A 
sued a soldier to recover a debt not amounting to £30. 
Eeld that the suit was cognizable by a Court of 
Small Causes. 3emi/e— The comm-inding olheer of . 
tho defendant was bound to cause the summons of the 
Small Cause Court to be served on him. Maeomeb 
r, Aggas . . . L L. E„ 10 Mad,, 319 
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SSIALIi CATIBE CODBT, MOrUKII. ' 

2 JUBISDIC^IO^-«»(■l■f^ 

48 AtCachment— */ 

xotmottabU proptri) Itfort — A Court 

which cannot »$t»cb pnmarDy m exeenbon of tta 
decree cannet a‘taeh lo anticipation of it. A Smalt 
Cause Com't therefore cannot srast an attachment 
before judgment of immoTcahle pr o perty Slaft 
TRUDii r Emr ‘^nzaxQixi 6 Slad., 81 

49 CeSB — fa rerarer arreara 
«/ ret! — A enit brought to Tfoorer arreara of a eesa 
11 Eota anit of the natore eopmable by 'sialt CaoM 
Court*. Easni AUr Sbisii 311.^,21 

BO rtef Xfa/lSS**. 

( S—Smxi for uatnian dttt and <titu—The 
pUmtiS claimed fracs the defnidiata. at ]0 nl decree- 
boUert. a fourth ihare of the procfe<’a rnbxed be 
anctiantale thrensh the Conrt of the Itanaf of 
certain h-maei aitnite oo land enbject lo a eillaot 
enrtoa whereby a piopnetarr due of the a^ore 
amoantwaa reeopuied ail pajabUtothe zaaiodar 
of the laid Uni He Dirision Perch of the Bi h 
Cmrt hanap referred to the Full Bench the qneaCioa 
whrther far enth ttmicdan dac* or cctMa 

6*twof piitawmiiaMe by a Conrt of ' 
SjmU Caai^— S<iif by the FnQ Bench that tbecUjD 
utfCBgUdiJ rot fall aithm aor of the «Uiw»of 

nit«e««iahl«byiheCoartiof''BiallCaBiet al,ltr 
x.lVw “ Tirtneofa eoatraet 

MxET c Boies «i r.msci 

a, 1 AH, 444 

road ettt^Soad Ceee -fef ffieie .<e< 

nrt a eUia for tnmiey m a W ar ether cenmet 
bnt u a els m mated and made reooerrabte he a 
the”* and^’w? 

-Actxiarxs^- I 

-Payweaf If t„d 


Court, cwt* tnted under Act XI rf rar v ^ I 
aictun ta decide a sn.t h™ v. v ^ *“™ 

*g»mit the tenant ^^boldec 

cnterUia a tuTb^'^J^‘5 “* jorw^km to 

Mt uniT a "’"“4 toa claim. 

‘he^p^J^®*^SS0 anatorecoTcrth* 
^ '*■* clajuanl. 

KreiLBiswii 

Li.B.L.1i.,8.n^jO lOWB^Ui 

eta 

nntncoeaifnl eUimantto 


flllALli CAUSE COUHT, MOFUSSH. 

— cosftaaed. 

2. JtmiSDlCnOX-cwf.a.rd 
cftahl ih hu npht to personal propertyand to rrcors 
the ealae of the aame it not cr^lxable by a SmaQ 
Canae Court. Aloozsizir GazK c Dtsowrosoo 
Gossairss . . . . 13 W. B, 89 

ThU littrr caw it not to b« tahea at cxlcnduip th* 
mle laid down la Bam J)ian Btim T. Xt/ai 
wae f J? A. S A , fO, in tatlt be nntaccemfsl 
claimants andcr a 245, Act VIIl of 18U) Prstr r. 
OODOX . . 18W.E,337 

Sea Woemsn CnrjDfa Poti » Mroors Hosts 
S neta . . 2 W. E., 44 

and AsosTVOTS . 2 "W H., 8. C. C Bet* 6 
65 CiciZ Procedtre 

Code, IS/. — Oieaer fa reeeter maceoffr prtparff 
tioder S600 — The p aintilf was owner cf morraS* 
pinprrty attached id cxeentien of a decree and, 
hu claim to mch propertr harrEg been rejected under 
a 2U <4 Art Mil cf lS5f>. be bmnpht Uiif rut , 
tarecneerpostruioo //rfi that the eait was cesmx* 
able by a hlofnuil Court cf Small Causea. Qaart— 
Whether the erw GtD Pnxednre Code (Act X et 
1**7) prrrmts or allows a suit, like the present, lo be 
hroBsht in a Court of Small Causes. XitSTOi; 
nsn r KiLPia Cxzn . L Z*. B, S Bom, 86» 

68. Sait ta atfaUm^ 

rtfH to T^T^S attaelid safer dorfta—Janeiif" 
fiea— C*ei/ Prscefser Code fST7,s FaS— AelXf^ 
JS&S, e a —A suit brought by a defeated ciaiaaK 
under s 2'3 of Act 1 of 1377, to etUhhth hu 
nghtto, and tortrorrr pMwnonef.rertaln merrahts 
property attarhtd in eieratica cf a decrr* sf a Staall 
Cause Court is wi'hia the innsdielioa of. and mast 
Ihererorr, under .Act II of 1SC5, a 15 be InsS* 
toted la. a SmaB Caum Court GmsEAS Pmci c 

Easashis BAUfTcrsBst 1. 1, B, S Bom, W9 

67 AHaeimeat of 

moretHa proyrrfy— Seif la atfal/ni nelf— Cm! 
Pcscedsre Code, a 833.— A eiat under e. 2^ of 
the Gril Procedu* Code by a party apsinsi whom an 
wder under a. 231 has been paned to estabhsb 
bis right to motrahU propertT attached in cxecotma 
of a drcTtc passed hr a G»a Court and fiw such pro- 
perty, the tame beiag less than HSOO in ralne. Is »e* 
a nut coguinhle in a Court of Small Csuses. luax 
Bursar Sra . . I. L. E, 6 AIL, 452 


- C/om Jor pee* 
sowol fropertf sad to eel aexda order dieeWewi^ 
O^ecTiea fa tlaallaelaieal—JarndieUoa—AftJl 
*f fS^, a He—K suit to rreorer morcahle propertr 
attached oi exmticei of a decree and damarcs for it* 
wnosfnl attschment, and to cet «"■»» the order 

disallowing an ohjertwn toils ettichment, is not a suit 

cocniubte in a Court of ‘’mall Canaes. l!rra» 
l-at r IsisisTD va . 1. 1, R, 4 AD, 416 


68 .- 


lof 


r'SU to roper, 

— A smtcnlhs ywtof 


- Sail/.rpertoai 
properfy— So./ to ettalliti rxaU—Ctnl Broeedata 
Code.t SS3— .dci JEIc/ySCi.j S— A p<r»™ who 
had rlaimed moteahle pirpcrty alUched in eircolioo 
of a decree as his own. and wb^e elaim bad been 
Ssmtigacrd and disallowed under si. 27S to 231 of thr 



( 8613 ) 


DIGEST OP CASES. 


( 8614 J 


SMALL OAtrSE COEBT, MOEDSSIL 

— continued, 

2. JUEISDICTION— eonOnuerf. 

Civil Procedure Code, sued, the property being under 
atteebwent, tbe decree-liolderand the judgment-debtor 
in a Court of Small Causes for the propertj or its 
value. JTeld tint the suit could not properly be 
regarded ns a suit “for personal property or for the 
value of such property ” witbiu tbe meaning of s. 6 of 
Act XI of 1865, but must be regarded ns a suit 
to establish the plniutiff’e right, iu the sense of ». 233 
of the Ciril Procedure Code, inasmuch ns the plaintiff 
could not recover the property without clearing out of 
his uaj the order of attachment, which ho could only 
do by establishing hi'- right in the senso of s. 283, and 
therefore the suit uas not one cognizable in a Court of 
Small Causes Janal tammal v. VttJienodien, 5 Mad., 
191; K'indeme Katne BoocJie jVoirfoo \. Baioo 
LutcJimeepaty Natdoo,8 Mad,, 36; Crordhan Pema 
V. Kasandas BalmuKundns, I. L. It., S Bom., 179 ; 
CJiJtaganlal yagardas v. Jrshan Itav Bnlsnlttram, 
I. L. It., 4 Bom., 503 ; Balkrishna v. Kisanstngh, 
I. L, B , 4 Bom., 503 note, and Radha Kishen v. 
CJtofeg Ball, 3 y. W., 153, dissented from. Godha 
c. Kaik Ram . . . L L. E., 7 All., 152 

60. to recox er 

moceahle properly xerongly attached — Suit to set 
aside order of Munst/,— A suit brought by an owner 
to recover moveable property of which he has been 
dispossessed by an attachment order may, uhen the 
value of the propeity is less than H500, be maintained 
in a Court uf Small Causes, it being a suit for 
personal property. A suit “to have sold by auction 
certain property in respect of which the plauitiff 
obtained a-deerce for a right of lien,” and al'o “ to 
set aside the miscellaneous order passed by the Mnnsif," 
is not cognizable by a Court of Small Causes Badha 
Kishes e Chotex Laee . . 3 17, "W., 155 

BaiiMOkijki) V, Lekhbaj . 3 H. "W., 156 note 

6L Suit to estalUsh 

right to personal property seized tn execution of 
decree . — A suit to establish the plaintiff’s right to 
the csclusivo possession of personal propertj , of which 
the plaintiff and her husband had been dispossessed by 
actual seizure in execution of a decree against the 
plaintiff’s husband, is cognizable by a Small Cause 
Court. JaSAKIAMMAE V. VUnESABIEl.' 

[6 Mad., 191. 

62. — ^ Act XI of 1S6B, 

s. 6 — Suit as to title to property taken in execution. 
— A suit brought bj' a decree-holder to have it de- 
cided uhetber moveable property taken in execution 
is or is not the property of his judgment-debtor is 
not a suit cognizable by a Court of Small Causes. 
JEinABHAI Bhaichakd V, Bai Lakhu 

[6 Bom., A. C., 27 

63. •- — Personal pro- 

perty — Suit hy decree-holder . — A suit by a decree- 
holder to establish his right to attach and sell move- 
able property as belonging to his judgment debtor 
is not a suit for personal property within the meaning 
of s. 6 of Act XI of 1865, and a mofnssil Court of 
Small Causes has no jurisdiction to entertain it, even 


SMALL CAUSE COUET, MOFUSSIL 

— continued. 

2. JUKISDICTION— conffnwed. 

though the value of the property be such as to fall 
within its pecuniary limit. CnnAOAKMl Kagakpas 
V. J ESHAS Eat Daesukhkasc 

[I. L, B., 4 Bom., 603 

BAiEEISHITA V KisANSING 

[I. L. B., 4 Bom., 605 note 

64. Suit hy oioner 

for personal property — The defendant, who was a 
farmer of revenue, attached a buffalo for arrears due 
from a third party. In a suit brought bj the plain- 
tiff for a declaration that the defendant w as not en- 
titled to attach the buffalo, — Held that the suit 
should be filed in the Court of Small Causes, inasmuch 
as it vv as a suit by the owner to rccov er personal pro- 
perty, and fell within the ruling in Chhagnnlal 
Xagardns v. Jeshan Ran Dalsuhhram, J. L. R., 4 
Bom, 503. Pagi Paetap Hamib c. VAKAJlAii 
MracnAED . . . I. L. E., 8 Bom., 269 

65. Suit to declare 

morenble property not hahle to attachment — Ctntl 
Procedure Code, 1S82, s. 2S3. — Certain moveable 
property having been attached in evocation of a Small 
Cause decree passed by the Court of a Subordinate 
Judge, a claim thereto was preferred by M and 
rejected. M then brought a suit iu the District 
Ulunsif’s Court for a declaration that the property was 
his and was not liable to be sold in execution. The 
suit was dismissed on the ground that it was cogniz- 
able by a Court of Small Causes. Held that M was 
not bound to sue for recovery of the property, and 
that the suit was not cognizable by a Small Cause 
Court constituted under Act XI of 1865 Mahomed 
Koxa r. Kasmt . . I. L. E., 9 Mad., 208 

66. Civil Procedure 

Code (Act X of 1S77J, ss. 280, 281, and 2S3 — Goods 
sold under execution — S. 2‘3 of tbe Civil Procedure 
Code enables a party, against whom an order has been 
made in execution proceedings, to bring n suit to 
establish his rights, whatever they may bo; but it says 
nothing as to the nature of the suit or the Court in 
which it is to bo brought. IVhetber the party is 
to sue in the Civil Court or in the Small Cause Court 
depends entirely upon the nature of the claim and the 
right which is sought to bo enforced. IVherc goods 
have been illegally seized and sold in execution, 
a suit by tbe owner thereof against the purchaser for 
the goods or thi ir value will lie in a Small Cause 
Court, if the value of the goods is within the amount 
limited by law for tho jurisdiction of such Court ; but 
if tho plaintiff makes the decree-holder and tbe judg- 
ment-debtor parties to the suit and requires a 
declaration of his right to the property, such a suit 
will not lie in the Small Cause Court. Snnioo 
Kabaih Sisgh r. Mtodek AiiX. Katabab Baitdi 
V. Kambass Paei 

[L L. E., 7 Calc., 608; 9 C. L. E., & 

67. Suit for value of 

sheep icronyly attached and sold in execution of de- 
cree. — IVhcre plaintiffs’ sheep had been attached in- 
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fiMALt, CAUSE COtniT. MOFUBBII. 

2 JLBIMUCTION fvnfnoi. 
Mtisfictxm o! ft dnm i^rsioit ft third sal th« 

•ocrid (hfcsdant liftd purrhftMd lli« pn frfj at tbt 
(. an all* llrl i that » init mcrrlj to rrtOTfr Ibc 
ftUrp or ih ir Mlar U rciraitahl* a ‘tnall Caow 


t'ri/Cj/) tti td I* r^rratica — ( ir ( Drvrriir* Ct^» 
rniae troftrlt tft trt ir>«B afdtrrttt oltattrJ Im 


froftni/ - 

Jiferttl ertd.Un — Clj.m a/i<r« •• «•* ra.r ta 
atiatHfd proftrts madar «. TTS-Onfi* at^-fa mt'ltr 
t SSI-'a-t La ttaimaal to aH-,>l>tk njki Tbf 
fint ftod •<«« 1 d«frt(l»ntt obliinrj ■ Jr<m ta aait 
T'0. 1Mb o{ 13 <7 tpltit J! dArnool t< lb* cxnwr of 
th« t\»b»Un. MiU«, an I ftllftr>r<l pmffrtj on tbc 
null pnnUia T««Ur other rrr.l v™ ala btoo.bt 
twcltrothrriiniUrrjIUfti to Lumd derrrtt .auoat 

•CbfT perxrn aU ir.rr alto d.amlwd u oaana of 

tl < M ihaUu Millt at I alUrhe.) ib< ainr proMriy. 
la ii.« V 1. l>ts of i* »7 H W (tba rm*m lU at iff j. 
O' il r ft t of Ihr C I il I'ooJarr Cttlr, rUxsni tb« 
rttiprrty IliorUlmwu haal CP»rJ,ftn<lh»«»,ortrt«d 
to n-fft iuitoidMi S<3 NorU.»oford,r*ft« 
Bi r IQ th»r»««of tin 'Ibn ttrtlra Hit*. y’J/oav 
rifil n j Qr»a**r« et the ftlor* orit to reeottr lu 
yroiNrlj indhe tnrladed m dcDrdanti net mrrti* 
tbo« d.ftB<i.WU (So*. I »a4 S) «ho had Uea pU'-» 
tifli in 11.51 No. UtSof 1*97. Vat »:« •!« 

hid betu pli.Bt.ff* tn the U,I„ ttv,, ^ 

^ itUchrd the rrepntj In rteeilua of tbtir 
d*trt<ft It *1* «h}.n*d thit BO rtit » «td In 

^"'to* the WWh 

;L .'Jr'.i'.S' '■ *•' <' 

m-L property eUinvd by the aUiot,! 

r«.« wroi ci.n of ^aafl 

i-an « tad janaUrtKw The pUiniiff a.a •Bti«l..l * , 

Siacn Kxnx I. E. B, 23 BouC 266 

ilipraSSSS 

if'm'red nndn the Und Ac^B^Goo^ 
poW of the Tart COa.t Tah^ « 

“.KlTlCK “ '“‘S, -'■“•‘'•tl.S 

•the Ihrtrw ^ 


BUAlil* CAUSE COUnT, MOFUKa 

t AtKIbDICTIOVweeffeoa/. 

Ihe'ftet VoBtif hat bp been eorfinord «t ftpf'**' 
aB*arcnifsl elaloant preferred * pnltaio to (he 
lllph Cmrt onVr t. C23. tUG IVerdar# Cob 
Uatd ibit H e bt«| Ind-r wH *m aA td ib ti* 
jariedirtjon tf ft I'TOrtneiftl Ptcall CittO Coirt.aad 
•« r-ichtly lontU « the fnruufy »'4« *f the 
D.«trtrt Enri Ce Loan. «ad e’caCTianjily.ahere 
pat.tMenr’i rrmtdy *ai by «ay of •.■road ir?'^ 
tbepititen fueretialea vfterotadnla’bl* 1 limit 
l!i*re.\iiiiKl!ijt: . Lli.It,20dl»(l..lS3 

70. Contract— ^0.1 /*e Irreel f/ 

raalrtt e» faitorr ta rajutar—k eo't to r«>!*« 
iconry i^SIm the prieeof Und To toci*rr,ircir of 
»er A r'e fat err to roispletr the bftrj:^ by rtyJtJ** 
ihM of the iSred of ale U Daintftlr.ftlle b i tO'’t 
of Snaf] CftBirt. U*op eBb«*fta{U!ly • W.t forlraeh 
of ro*tMrt for tale of Uni Citieoo K>** »• 
I'OOtiaooett , , 8W.H.»dw 

71. Sail Jar refee e/ 

foviara fiid aaj/r foa’rtel.—XS^ta ft o*b- 

• fttor le ft nifTe e'naet of the Undlori ■ n't f«t 

daaupte ■! I he avala*! hue U the boa 1 C»«« 
lourt if the eulileitor ie ft Iroant tevheo ^ 
Uoll rd lie nh-trt the Und, a r> t for ixn fuh 
aeot of h>i rontrid ly the trnaBl •dioct ><« b thi 
SaailLiea Coort. bat la tbe I'ereueeCoortl BKtf 
AelXefl'hO •‘aiieiTii PrtT# DteietOAt^ 
u» . . . 8 W.B,RC.O.So£,3 

72. A»il/»e p»y“»< 

•• ditf.— A isii Mmerer ft a«»Btity rf r«* or** 
ealoe ItSCO) in mom fto atoe paddy nh^b h^ 
bem Ukro by tbe ilrfiodiat ira ter eo'traet •om hdJ 
lobe trvnUitU by tbebovall Caiue Cuart arUhtathi 
neftasgof An XAIlIof |*C1.» 57 IW* 

r rovftdo Drrt ScftVAB . 23W. BTSSe 

73. - _ iTiftdn •••’* 

UaLtitlj Jar familj detl.— The nanffer of ft lluwB 
fftis.ly. hftilrg leaved Eoney for s proper 
ncmary pQrJJa*^ - Lie eoo'e ttamegr.— p'* * ton* 
to awe tbe debt. tlaXi that ft laTt ftJiTcit “* 
fatber aod na to rro rrr the isoney Icot wft* 
table by a Coert of bnall Ctaeee oader Act AT oT 
lSi.5. Ter* KftftrrFiaft rnui e 

iTtiAi . . . riiB., 

• 74. tail ajaiait e*«* 

lo oaiieided /emify ta ra/attr Sail tararrai tj 
Jatkar —A iBit ftpuait the tcudietiled e “ ,* 

deeiftKd liisda father to eoforee laywent of ft debt 
larorred hy the Utter U olthln th* jBn»4irtL.-nof » 
bo.ftU CftQM Court, ftiid that jarUtTetionu eot wu'*d 
by ft plea that the debt w*e eontnoted for ioinoroT 
porpowt GomEjU>Ta*S*nale.l{al>irr*X«;^ 
p.li.E..41IoA,33« 

7 A Cir.f TraerJara 

Cfda.a B^—3/aJaaail SmallCaaaa CrarltA-t 
aJt'-SSJ,u 6-baxt agaiaitiaat of Biada iaUar, 
am « (OH./ ttaaalai ta Jatkar, mat eoyei.aS^l ♦/ 
Saaatl Co.ee Caart-ltiada la^Liah-UIJ tja"* 
Jariait »/ /irifty /iliee — In ft iiut npOQ ft bM® 
cxented by » Uudr. the pUlotiff made the dcblor* 
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SffiTALT^ CAUSE COURT, MOFUSSIU 

— eondnued. 

2 JURISDICTION— 

Eons dcfcntlants alone with their father, and a decree 
was jnssod asninst the father and sons jointly for 
pnj ment of the d(ht. BeJd bj the Pnll Ilench that 
the snit ns egainst the sons was not a suit of tho 
nature cognirable in a Court of Small Caxiscs within 
the meaning of s, 5SG of the Code of Ciail Procedure. 
JTcld further hy the Dirisional Bench that the decree 
aerainst the Eons was bad NAitisiKO c. Srnnv 

[LIi.E„l2Mad.,lS9 

76. Share of trees cut 

% /enonf* — Second appeal. — A snit bj a zautindar 
for oae-foiirth of the price of trees cut by tenants is, 
when based upon contract, one of the nature cogni- ! 
zablcina Court of Small Canscs, and conscfjucntlj , 
where the amount claimed is nnder fi\c hundred 
rupees, no second appeal lies in such a s lit. The 
principle laid doun in Banin a. llonid of Hetenue, 

I. L 11. 1 All, 444, followed. Haki Singh r. 

i AMFO Siaoii , , L L.JR., 2 All., 906 

77. Suit for share of 

piodnee of trees - landlord and tenant — Wajib- 
ttl’tirs — Jurtsdiclion of liecenue Conrl — Second 
appeal — A snithy a landhohicr iigninst a tenant for 
R130, being the valnc of a moiety of the produce of 
a gioieof mango trees held by such tenant, such 
amonnt being claimed in airtue of an ngreement 
recorded in the wa^ib-nl urz, and not in lirtnc of anj 
custom or right ts not cognizable in the Roicnuo 
Court, but is cognizable in a Court of Small Causes, 
and conBcqucntlj no second appeil in the suit will 
lie. Sabnasc I EWAUi i Sasina Bmi 

[I.Ii.B.,3AlL.37 

78. Act X of tSo9, 

s. 10 — Suit for share of rahie of crops . — Tho plain- 
tiff as bnrgbadar, to whom the defendant Imd Bub-let 
his jotc land, for the purpose of raising crops of 
halai, under a contract to share the produce betueen 
themscli o’, sought to recover from the defei dant 
117-14 as the aaluc of his share of the crop-, which he 
(the defendant) appropriated to his ow n nsc. Tho 
defendant denied the existence of any such contract, 
and CO itcnded that an action of this nature would lie 
only in the Eetenue Court, and not in the Small 
Cause Court. Beld that the plaintiff’s claun was 
not one for a sum exacted in excess of rent within 
the meaning of s. 10 of Act X of 1S59, and conse- 
quently tho suit w onld lie in the Small Cnnso Court 
GAnlBXil.lA Parahanick c. PAKtu jrAROaiED Konu 

[1 B. U. E , S. 17., 13 ; 10 W. E., 203 

79. - — Suit on contract, 

— Plaintiffs, hnaing obtained a sum from defendants 
on a bond, let certain land to them in ijara for .a term 
of years on condition that the latter, after realizing 
rents from tberijats, would giro credit on acconnt of 
interest on the said bond, pay rent due to plaintiff's 
landlord, and pay the balance to plaintiffs. Having 
failed in tho cngagcincuts, defendants were sued in 
the Small Cause Court. Held that tho suit was a 
snit on a contract, and was oognizablo by the Small 
Cause Conrt Nobis Chundee Vopeo r. Kebab 
Nath CuccKEEBUTTr . . 16 W. E, 228 


SMAEE CAUSE COUET, MOPUSSEQ 

— continued. 

2. JVmSmCTlOB-confintied. 

80. Suit apainst co- 

contractor — Suit for money due on a contract . — 
Plaintiff, defendant, and another party had jointly 
and separately contracted with Government to do 
certain work, depositing security and stipulating that 
a percentage upon the north of the work done should 
he retained in the hands of Government to meet the 
contingency of the Government incurring expense in 
case of failaro on the part of the contractors. The 
contract was completed by one of the contractors, 
who received the amomt wnich had been deducted as 
above, and gave a joint receipt for the same. Meld 
that there was nothing in law to prevent plaintiff 
from recovering from defendant his share of the said 
amount Such a snit was not one for umney due on 
a contract, and was not cognizable by a Small Crave 
Conrt. Narain Doss c. Rah Coohab llrrEn 

[15 W. E., 513 

81. J_et XI of JS63, 

s. 6 — Contract, Suit on. — The word “contract ” in 
E. G, Act XI of ISOo, was intended to include a suit to 
recover monev irceivodb^ the defendant to a sliaie of 
which the plaintiff is entitled ; the foundation of the 
claim being tb.vt the defendant, with regard to tlie 
portion of tlie mouej which belonged to the plaintiff, 
received it for, and on behalf of, the plaintiff, upon 
an implied contract to pa> it over to him Sc^K■tr3 
Labe Pattitck Gtawal r. Rah Kaefe DnAvnN 

[18 W. E , 104 

82. — — - Sait to recover 

share in tarshosam — Claim on implied contract — 
Snit to recover a share in a varshasan payable by the 
Gaekwaris Gov ernment and i eceiv ed by the defendant 
as the eldest member of the original grantee’s family 
is cognizable by a Court of Small Causes in the 
mofussil, the claim being one on an implied contract, 
rie. a contract, iJv the defendant, to pav to the 
plaintiff monev receiv cd by tho defendant to the use 
of the plaintiff. Sunlmr hall Tatiuch Qyavsat r. 
Mam Kalee J>h amtn, 18 W. M,, 104, folloa ed. Xeshav 
Mhat V. Bhaqirthi Bat, 3 Mom., A. C ,7S, overruled. 
Ratas Shaneae Eevashankae t. GiriAB Shankar 
Laishankar ... .IQ Bom., 21 

See Bhimrav Jivaji r. BuntRAT Govinp 

[11 Bom., 194 

83. S’liit to recoter 

share of annual allowance, — Asuifc to recovera share 
of arrears of a varsbas in or annual allowance paid 
bv the Gnekwar of Baroda to the defendant, in which 
the plaintiff alleged he was entitled to a ttiird ^harc, is 
maintaiiinblo in a Conrt of Small Causes Eatan- 
SHASKAR Eeta* Shankar r. GuiiAbshankab Lae- 
shaneae ... 4 Bom., A. C., 173 

84. — ' Act XX of 1863, 

s. 6 — Suit to recover arrears of annuity from 
endowed property — In a suit by a widow of one 
of the descendants of tlie grantee of a v'nrsbasaa or 
annual allowance paid from the Gov elumcut treasury 
for the performance of religious service in a Hindu 
temple to recover arrears due to her hnsband’s branch 
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SMALD CAUSE COUET, MOFUSSU, » S MAT. T. CAUSE COUBT, MOFDSSE. 


2. £. Jt’ClSDICriO??-«>«'.«wi. 


ellbsfimilr fnm &nrt!in irto rr 

nived t e wbcle (tipcod— Uifi tb&t tbii «&( sat » | 
•nrt foT ooofy doe on > nratnfl tr ‘for pmoom) j 
prpptrtvo rthCT«nc ’ iri'bm the iDfiSiaj « i 6 of I 
Art 11 of 1SA> eo;rtiitab1e bya Coirtof bDinCaoM ' 
iatbeiro(ouU EesSITBIUT o rBAOIBTBUil 

[3 Bom,A.C.7S 

85 jOi XlcftSSs 

t d— 5i«(/or fieiry htmieed ty urtaml 6» maJer^ 
it would le rtpoid Ig wiai/tr ~A (errant 
borrorrcd on (cconot of bu m(i*«r a mm of o-ooey 
Tbub «u partly aprzrt in aatufMtioa of bu maatrr'a 
d«U»rd partly taken by the Utterand (pent for bu 

own rnrale pnrpura. TTo re-payiaen* bating been 
made br the tnu'ar the leaden took cat a demo 
agaioit the aerrast who thea ned the matter to re* 
eorertbe moner Btld that there waa a legal per 
•atnirt-ai I at the mosey vai adraaeed ra arroaet of 
the defendant on the nnderiUadiog that it woold b* 
repavl and that the aefon wn one f t debt wiUua 
tte meaniagof a 6 of the 'maHCanw Coorta Art XI 
of IV,* LUB Mot** Dhu e nuiJllK bi«c*a 

ps w R^ea 

c ,~7 »/ «« 

( ®— S»'f/*e«««y oa.aiyf.edeoa/poe/_p,au.tifi 
t Ok a leaie fiom defendant and a bakital aettiar 
forth a eertam mm (RlTJ-lO) ai dua frcm'thl 
teuati on a^Bl of rmt, and ea the faith of the 
lakiju that mm to the defmdaat De tbmt^ 

tlu tenuti for the and wt» met with 
«tber of paymert to t^ defendant or of rayoeou iK 

•wignment fartia defeodant'a dthtfc IIeih*f>>n2 

^aotforarefoni B.U 
money da* ander u ioplud eontnrt for the 
mmt «f * ^ nuder ESOO and ef,gnuabt« br^* 
Canaetoort ander Art XI, f Ihia Aelf*. 
WtriKaMmicibiKa., 

P8 W B, 484 


87 


■SU.t.'TE" “• 

12C l..B,S 


ieb 


STSi5rH“'£'lpS‘K 

l^^abiee a^^ “ mpertof 

FebmaryMTA 

•« one 0^ A.who 

» mit by “ propnetor !„ 

S'O'bem? the 

on aeewint of rerenne in 


otneh thare for the penod between Jansaiy 
and Febmary ls7A— Ifefd that the enit w»i oe* 
damaret ander a. 70 of Act IX of 1872 witbm the 
Bieaatagof ■ 6of Art XI of lK6S,aai! arewdm^y 
of the natate cognizable ia a Conrt of Small Canart. 
and oo leeosd appeal in the mit wonM 1 e XiT< 
pBatii) e JUu ^AT^ . I. E. B., 3 AIL, 89 

80 Tagmfl f/ 

eerease lyr a peeee* fee emelitr—Sa (far reiuler*** 
•eaf — A amt hy the propnelcr of etc tiHacewba 
haa l«ea compeQed to pay the rerenne payable bribe 
propnetof of ano‘ber aillage for reimbnraesrtt Ur 
where the amonnt of meh ptyment does cot aieerf 
EbOtka snit of the nature cngniiible la a Xfofcu] 
Court of Small Castes. Acfi Prauid r. Satj AtUi 
I L. S.. a All, 65, followed. Qnr* HcjUIr 
Ancilliiaw . . EE.E.,4 AlUlSd 

00 — — St'aiteutrttt"' 

htfj eoa/eorf— Jf< IX of Iff} 2 (CouiroA Act). 
»» 69, 70— Foyneaf of laud errewae— Je# Xt of 
J66d,( 6 — TbeplatiitifTs panbajedlaodbelocgnigto 
tbedefendant at an eieentumsalr.at which it wu cob 
fed that arrears of rereDnewere dseia reepert cfth* 
lasA The nUmtifri paid meh arrears. aM alaot^ 
arrears whies had seemed b the penal betwets the 
•ale and the date the pUmtiffs obtained raitewua. 
They thm med the defendant in tbr XTsewfe Cnit 
to reeorrr the amcnst they had mid. Utld tint, 
with reference to the pnseipte iMd dan in Fell 
iVreod e Aoy L L £„ aAU , 66. the n* 
shonU bare been ioititsUd in the Conrt o! Smtu 
Casaea. Is ns lurru CT tbi -main or Au 
llAznax . . t,7.,-r„aail,I53 

OL — -CputraetAet 

flXofl972J,„ eg, ro— Sn«« CtM Court Ad 
CXI ^Jd$s),§ S — iVfai rewf— 7«o/fied«oB/e»rt.— 
The plaintiff, a pnrehasrr b ezeonbon of a pats 
right, bronchi a tnit a a Jlanura Court to reeorer 

fiom lled<faidaat.afcrmerbDUsaf the patsln^ht, 

a mm of mmey which she had been enop«re J ta pay 
to tbr zamuidar for rent which had acerned due pnew 
to the date of her pnrehase The ifoniif parethe 
plaintiff a decree, which, bowerCT, on appeal to the 
lhatnrt Judge, was reee'ted. Ooappealtotbe ZTigS 
Court,— BeM that, aainmiag the will to he bdepffl- 
dertly of any np i m pmeoue, it «aa one to-mizah« 
by a Court of ‘'mall Cansea, and no appeal wonla 
therefore 1.* Etmbua Cii/to»oee e. Jfodlooreodaa 
PnlCAowdiry S Z-e^Sup rel.,673 r T P' X. 
377, dutmgauiiA Cases fallicg wilhm the proo- 
iwoa cf H. 69 and TO of the Contract Art are eogm- 
uUe by a Conrt of SmaQ Causes under a. C of Art 
XloflteS. AisaPeemdTEaiyAaf2.dX.A-. 

3 All, 65 appiorei Kkishso Kaunft ChoW- 
KBzaszo. OoFi UoHPw Obosi Bma ^ 

II.Ii.B.,16 Calc, 653 

©2. - -Prewaeiafi^o/f 

Caase CeaeU Aer tel Il,art.4l—C\nl Prterd*'* 
C»de,t 6SS — ^if/oe eoafnbafioB — Joiafyeeyeeff 
—Smti rtUlimy t» eoulraet—Coutrut Art. t 6? 
— Lands of wiiidi part belonged to the plamtrfTi and 
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a iVTAT.T. CATTSE COURT, MOEUSSH. 

— canlinued. 

2. JUEISDICTION— con/tmtet?. 
p-irk to tlie defendant were ccrapri'cd in a poltali 
\\li5cli ran in tiic names of tlic plaintiffs and anotlicr. 
Tlic defendant’s sliarc of tbe arses'mrnt fell into ! 
arrear and was collected from the plaintiffs, who now 
sned to recover B200, being the amount so paid to- 
gether witli interest. JSeid the suit was of a n.atnre 
cogniiahlc by n Court of Small Causes, and therefore 
«osccoiidappealla>, Krtshno Komint Cliotcdhrani 
r. Gopt ilahtta Giosc Jla~ra^ I. L. 15 Calc., 
6B2, followed. Sbimvasa v. SivAicoi.a'Dn, 

p. L, E.,123SIad., 349 

93. Contribution— 5«»V for con- 

friinfioii.— A Small Cause Court lias no jurisdiction 
to try a suit for contrihulion. TAinrtDDiir Mm- 
hha r Girm: Khak . 7 B. Xu B., Ap., 40 

94. Trorincial Small 

Cause Courts Ael flX of IS^ ). sch. Jl, cL 41 . — 
Cl. 41, sell. II of the Provincial Small Cause Courts 
Act (IX of 1S87), cxdudcB a suit for contnbution from 
the jurisdiction of the Small Cause Court, and restores 
the law laid down in Jlamlux Cl.dtangeo v. 
Medhoosoodun Faul Chotedhrt/, B. L. F; Sup. Vol., 
€75- 7 IT. B., 577. Dhatoo Si>on r. Kamoo 
ArAHT 0 ^- . . . X X. R., 23 Calc., 189 

95. Suit for cojifn- 

titfion vhere there isnoconlracl. — A suit forconW- 
hution, where there is no contract, express or implied, 
cannot bo entertained by a Small Cause Court. Sbee- 
itnrrsr Boi r. XonAEAii Boy 

[B. X B., Sup. Vol., 087 : 7 'W. R., 384 

Itcha Moxee Dossee r. Bama Soo>iiTniEr 
Doesee 25X7. E., 73 

90 . — Suit apaiust co- 

.sharer for monep recovered on jotnt decree. — .A suit 
against a co-sharer for a sum of money rcco\ cred by 
the plaintiff upon a decree which was joint property 
may ho brought in a Small Cause Court. Huno 
Montrs Rox c. IvnEXTBO A^o^■EE Dossee 

[12X7. R., 372 

97. Suit for contri- 

hution studer joint decree — Act SS.I of 1S6S, s. 6 — 
A Small Cause Court has jurisdiction to entertain 
a suit by one of ecvcral debtors against whom a 
decree for rent had been enforced against his co- 
debtors for contribution. The meaning of the word 
contract” in s. G, Act XI of 1865, considered. 
GOTIMlA JIOKEXA TIEUXAS t. BAXU 

[6 j&Tnd., 200 

. 98 — — Decree agatnst 

seieral dejendants jointly — Second appeal. — A 
suit for contribution not founded upon contract, but 
ill respect of money for which the plaintiff and the 
defendants in the contribution suit had been by a 
former decree made jointly liable, is not within the 
cognizance of a Court of Small Causes, winch cannot 
deal with questions of equity. A second appeal will 
therefore lie in such a snit. Bainhus Chtitangjo 
T. Medhoosoodun Faul Choicdhry, B. L. B., Sup. 
Vol., €75, followed. Bath Frasad v. Baij Bath, 


SMAXL CAUSE COURT, MOEUSSIL 

— continued. 

2. JURISDICTION— co»/«nueif. 

I. L. B., 3 All., €6j distinguished. Fcxteh Am c. 
QrMJAjfATn Rox 

[X X R., 8 Cale., 118 : 10 C. X. R, 20 

99. Afoney paid in 

satisfaction of joint decree. — A suit for contribution 
for money paid by one judgment-debtor in satisfac- 
tion of a Joint decree against him and others cannot 
be entertained by a Court of Small Causes. Bam~ 
lux Ctiittangeo \. Modhoosoodun Faul Chotedhrg, 
B. L. B., Sup Vol., €75 7 TV, B., 411; Shalioo 
Majee v. Boorai Jlollah, B L B., Sup. Vol., 69l, 
followed. Bath Frasad \ . Baij Bath, I. L. B.,3 All., 
€6, dissented from. Bamaox Strr.WA r. Joxsath 
SvmtA L X. R,, 9 Calc , 395 : 12 C. X. B., 314 

100. Siit'f to recover a 

share of tnonr.v recovered Ig co-plaintijf under a 
decree — Act BI of 1SB5 (Mofussil Small Cause 
Courts ActJ,s,€. — Held that a snit to recover a 
share of money which had been reco\cred by a co- 
plaintiff under a decree was a claim for money due on 
a contract within the meaning of s 6 of the Xfofns- 
sil Small Canss {^onrts Act (XI of 1865), and was 
therefore a suit of the nature ooguizahle by a Court 
of Small Causes in which, under s. 5S6 of the Civil 
Procedure Code, no second appeal eonld lie. Debt 
Das V. bAcmrAK Sikgit I. X. R., 7 AU., 898 

lOX Hindu _ law — 

Co-parceners — Family debt, — A decree having been 
passed against the plaintiff and defendant, undivided 
Hindu brothers, jointly for a family debt, and the 
decree-holder having levied the sum decreed from 
the plaintiff, a suit was brought by him in a Small 
Cause Court for contribution against the defendant. 
Held that, although that Court eonld entertain a snit 
for contribution, such snit could not he brought by 
the plaintiff against the defendant under the cir- 
cumstances of the case. CEmaAEnaiA Bae Pas- 
TTEE r. BAlABAMAKEISHKAVrA PAATEEP 

[I. X. B., 6 Mad., 424 

102. Agency — Be- 

eatery on joint decree. — Plaintiff and defendant 
having been co-sharers in a decree in which the , 
respective shares of the decree-holders w ere definitely 
fix^, defendant amicably rcccii cd from the judg- 
ment debtor his oiVu share and plaintiff’s share on 
her behalf The latter brought the present snit to 
recover the same from defendant, whose plea was 
that the amount had been paid to the plaintiff. Held 
that, if defendant acted as agent of the plain- 
tiff, there was a contract implied between them that 
the former would recover what was due from the 
latter, and pay it over or account for it to her, and 
that therefore the case came within the jurisdiction 
of the Small Cause Court. Held that, os the Sub- 
ordinate .indge before whom the case came in 
appeal was also Small Cause Court Judge, he might 
have dealt vrith the case without referring the 
above point for the decision of the High Court. 
Shesedhookath SIozoombab c. Kaseeessesee 
Dbbee . . . . .13 X7. R., 100 
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Salt aytati « 


rtiPfet af Oareramei 
rtrinwt i init bv > tcHibirrf (ontnbetioR la 
Ripcct of Goimi ..nt ffrenn* p»il bj fcira So Mfm 
of bu qooj u c t by ft Sm»)! CftoM 

Court IS tl f «rtnit of the > ' rupert of 

sttich w-’tT'oTAwn lOo^IA t5ms*K \« iVkWTkrAA 
111 t<ni decitfio'v ft qors*ioti of title K ALg i \ftTH 
Pot c Mla Eam l*nAXA’«if* 7 'W. B., 32 


SMALL CAUSE COUET, MOPt^SSIL 

t JtIEISDlCTIO\'-oo»f«»W 
■ikl u not co;n)i»»bIe by ft Coari ef SimII Cftair*- 
llTBOBA 8lsr ESSSATIHtT t SBABAJl*Ar 

I5Bom^A,C^i22 

no - 


I ' 


e fr->^ 


,laS^ 




■ tax' far «6»fr»* 


pftiJfts rermooby , 

foaot <f ftsother la order to iftt* lb* etUle frem ul* 

is da* andrr »n unpli*d eotjt^sot betwreo them 
ftod It therefore eofiiiiftble by A ‘'**11 CsnseConrt. 
Bax llosri Dossu r PtASif Monr^ SfoioowoAft 
la'W n,325 
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'■•Mar 


orreirto/ reeeiae romj-alier' • r«'^~A »oit to 
neotir ii-eirt of reteoae ieh*''h the j-Untifl »m 
compelled to pt< by the rerTnoc iatl.«ntie«> tat 
»hwhtl.ed«fcBf»3 'uiAbUW to’ u iogiiiftble by 
• Cart of bmaU Caom. P>tAtrBA«A CKtprx 
ssAHAi r KiiTKims 6 Mid., 492 

vioe — Sa I if t^’tkartr 

far tea n’ at tea (e Gae»e»me»/e»f»«*e — A«o>t by* 
ei>tbAt*r (or nrtnba'ioa la reipeet of ftireftc* <t 
rerenat y^idby him la eieetfof hit qnoU ton*« 
the retire MUt< from til* it net ee/eitsbfe he ft 
SaiftU Cftote Coart SioxvOtoor Go*erAMfft e 
FiAseAH Cbowmt 7 W. B, 17 
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- Salt for roam 


If ee-<A<irrr rSs Ass vAole 

rerrsw WTirre meoCiereTftl e<Mhirert\a«n estate 
piyiag tereose to CoTernmeot hu pa d the rerenoe 
dneapoothe whole estate to prerealu fnji 
■oIA ft ftaill CftOte Coorl bss jorudiel oa to 
esterUia ft lait broach, by h^ ftfraiott th* o bei 
eo ibareri for rootubnlioa. Tixm CHitTAACto 
UoDBOosoodr* Pin CsowDaer 

s, V IB Ii.E,Snp VoL,e76 

\ 21nd.5nf, ft 0,185 Tvr tr^arr 

Posan 

lOS — V- 

'iartr, -\ 

. . - -djW^e'PsyiBget™, „ . , 

eostr&otrfn beaCeeen tivjar^cre 'osyanisstinll ho 

w tir <xt}i clw tacet hraasa Cat 

SAATITI T pAl EniAB CnAlftATATl. BlTSsl 
S Btsi , lu^ssBiB noS'An 

H.lai^7Cal(Sse05 0C.L.H,eo 

'21 \ V- tiara 

psvf ly Viortoojre— tA lait by a m^rt 
to TOpO ft to repiy tiw the 

- " ®J }^»rtnLmt\!«estn«Tit,wliieh he haiheea 
ebmlo csitapatioti ol the miftt. 
*™***P”lJ» ’• M oM^-atrai la eijitirj (0 repay. 


atoaet paid /a e«-sla»e« ae exres* e/reef *"4 

to reewter tuoney ftltesed to hire been paid W 
of plalntiiTi ihtf e of rent on ftrceont of hit 
wtiheid to be ft nsit for costnbntioa ftRdftt 1*°^ 
cotmzftile’ hr the Small Cftnee Ctmtt PtfA**^ 
C»irc«ns«rttT r BBTACsTATn Pal»et _ 

. [15W.B^®2 

in. - - Sa.l 

If Kttraae Ceftrf— Asif /« rerarer maaey pa" 
prrtrat tale for otrtart e/rtal -The 
to rreorrr mteiry paid n order to prereot “®‘* 
ffOiB hein^ eo'J ftt the inttaorr of the defend*®* f^T 
DOB patmeot of artnia ef rent oad<T Eid^J* 

1 111 sf jSC » the ptajotir* alle^tioa heme that M 
rent wat ice to the defeodint JIilJ th*t 
i ftoee Cooft h»d 00 jon»dicliei! heeao** 


112 Salt 

ayiailpnanpalfi/rrttarfri pf atari faxi ** *” 
a<roaat~ "^ttfor —A wit by • 

for r e coerry of a nm o t nf*o<5Bir I’SOO 
had to pay on ftereoBt of i. • pnecipa', u ro^*^‘ 
by a «taa!l CftSH C«rt. A mt fer eontribtfj®* ^ 
tot e-TmiiftbU be » « mill Cause Court, ctTea “ 

a rootnel rxprtt* or iTpIied, betveeu tie 
«Hseoo >U»ti r. \eoftAi UotLis. Jo**!,/. 
Baboo Bsisrr CacTon Drrrr BmcaAO”* 

tB. L. E, Bop. VoU 901: 7 W. En S89 

113.—— tax' W/*' 

earery aysistt oaoUtr fur eoatnialxoa- 
o^fWo. » 6 —A toll by one surety apaiait 
foTeoulSbuti. n where the luretiei are bfund by the 
■ftme uistremrst it a suit oa aa Empited 
and tberrforo withia the yurudictirm of ft O>ot* 
SbwU Csoiea. Oonmia ilaarat Tirajam T A«F« 
SiIa4,SOO, aniBalaa 'Aast-rr OafoJsM*^'’' 
M eoai^Si.t Bowed. IlAftlTtmAC r AbA*'^, 
tI.L.E,4EoUU 321 

UA Pro. .*«*•/ 

Siftwff Casse Coarf Jrt f'JX of IS%7}, ed 
arts 2.dl.42 Afti 44— 5s>( /or ee>f, paid *5 
of tKo perioftsyoiaWy fuff* — S C granted 
of th»e* plots of laud to P S The heirs oj ^2 
former Imee biOBght a laA against S C *®“, r 
lOTftorerpoftsesMnof the same three plots of 
The salt was deireed with easts t and thC *?” 
ftmoaoting to ftSO and annas 5 wrre recorered f'*'® 
P S al ne Thereupon P P hroajht ttf* 
aeaini* JT C la the Court of Small Caoses at 
fir the reroTery of that amount. E/W * 
an t was ooe which did cot come nsder art. •-•*'* 
.42 ordAcf sch. 11, Act IX of 1887, «nd w»* ^ 
ueable >r the ^mill Cans* Court. Bista 
S asK r >SBA EoxiB CirowosAKT .no 

[LL,E.,15CaK-. 713 
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SMALIi CAD SB COURT, MOPUSSIL 

— conlinued. 

2. JUEISDICTION— conii'nuerf. 

Suit for s7iare 

ofcosU of repairs of ciavnel—Promncial Small 
Cause Coins AU (lXof m 7 ), s . 15 . and sch ^ I , 
art 41 —The plaintiil sued to lecorcr from the dcfcn- 
R227 boinc his share of the cost of rcpainoK 
?chanod S was the property of the plaint.ffi 
and defendant. Eeld the suit was coEfiusahlo bv a 
Court of Small Causes. T™ 


,,0 Copyriglit— J«nsdtc/io>i of 

VrUdenov Small Cauie Courts- Copy rigU Acts 
rXX of 1847 and XII of 187G). s l-Dxstrxct 
■ Courts.- txe the class of cases provided for bj s 7 
of the Copyiight Act (XX of 18i7) vyas transferred 
^r^c imisdietion of the Calcutta iCourt of Small 
Causes by Act IX of 1850. notnithstanding the 
excess lungeage used in s. 7 of the Copyright Act. 
cn^v junsdiction in tlic same class of 

the mofussil was transferred to the 
Sdietionof the mofn»sil Courts of M Causes 
by Act XLII of I860 and Act XI of 18f- 
sch. 1 of Act XII of 1876. amending Act _XX of 
Vsil has now rc-transferred the jurisdiction in such 
Vits to the District Courts. Ik rae 

THR rETITIOKOF HAMErDOOILAir. HAM;EED001iI.AH 

O. MAHOgD Asounn Hosseik^^ 


SMAIiIi CAUSE COURT, MOBUSSIIi 

— continued. 

2. JURISDICTION— con<i«KC(^. 
is not of a nature triable by a Small Cause Court 
EBBAniil Saib r. Nagasami GrEGEAU „ „ 

[I. L. R., 3 Mad., 9 

J21 — Suit for inam- 

dar for proprietary dues . — Suits for proprietary 
dues, to which the inamdar, as the onuer of the vil- 
lage, lays claim, are not cognizable by a Court of 
Small Causes. Tlicy are not paid ns rent, nor are 
they claimed under any contract SOTBajianiak 
Cbeeti o. Pbikoe OB Aboot^_ ^ 


122 . 


Suit for share 


of jui'tnan’s collections.— k suit for a share of the 
collections made from “jinmans” in return for 
spiritual instniction is not of the nature cognizable 
by a Court of Small Causes under Act XI of i860. 
CnooKEB Labl 1). Gogbee Shgkkgb 1 Agra, 84 


123. 


Damages— .4e< XI of 1865, 


niv Costs— Stti( for costs incurred 

in' suit to compel registration of document.-^ 
action lies in a Small Cause Court for recovery 
n-F ot\ fq incurred hy tiio plnmtiff in a suit to c^pel 
S: " a" aoeuLllt CHEKGG^TA RAEA 
M W.I f. Thasgatcgi Ammab ^ . 6 Mau., 

TTo , Crops crops— Im- 

mo^nWe propertxf—Suit for exxforcement e/J«” J 

Small Caii-e Courts Act. A Small Cause Court tlicre- 
fore s uo competent to try a suit for enfo-cenaent of 
f Rea in respect of standing crops. CuedA Lab r. 
MGBOHAKD. Minbai 0. All., 30 


a . v' ' 

s 6— Suit for damages for personal •nyury.— Dy 
s. 6 of Act XI of 3865, suits to recover damages 
for personal injury cannot be brought in a Mofussil 
Small Cause Court, unless actual pecuniary damage 
has rcsnlted fiom the injury. Tint sreti n excludes 
from the jurisdiction of the Mofnssil Small t-anso 
Conrts suits for defamation, infringement of right, 
and the like, where no actual pecuniary damage has 
1 been sustained by the ])laintiff and nhere tiio 
' measure of damages to he anarded is often a question 
of some nicety, but does not exclnde s lits for actual 
damages merely hccausc, be3ide^ the actual peem lary 
loss sustained, the plaint asks f, r something addi- 
tional for loss of character or other indefinite injury. 
Duega Pebshab e. Asa .Tobiha 

[I. L. R., 6 Calc., 925 : 6 C. L. R., 487 

-Suit for damages 


m. 


s. 


....„ Act XI of 1865, 

.. 6- S«;/ to estah/ish right to crops oi> inf'* of 

^jfj !'’l'l’ p., 7 Calc. 60S, icliodon. Daebsasi 
dL'e’a Doiegobinb ^ 3^ 

-on Customary payments— 

120 . — . A suit for riissura (a 


LZr±. y 

—Loss of reyMi'a<t’on.— Where actual pecnniary 
damages have resulted from personal injury, the suit 
for damages as a whole will lie in th Sinnll Cause 
Court, even though it should include damages for 
loss of reputation or other cliim far dsmiges not 
cognizable in the Court. Ggkga Naea^’ 

V . Ggngabhge CnownnuY . 13 VJ . it., 4 

Mansikg Labghg t). Thebam W R 395 

j 25 — Suit for dam- 

aaes for maliriout prosecution — A suit properly 
a11e"’in<r a malicious proieciitioa and 6P"Cial pecn- 
niar'y loss resulting tlierpfiom is co.ni/vhle in a 
Small Cause Court. Sitaeaman r. 


Small Caxtsc Courts Act ftX of ls^S7). sch. II, 

cl 35 fcJ—Stxxt tn rernrer cotIt of n crxmxnal pro- 

.ecK/fort— Costs incurred in defending a on, ninal 
nrosecution arc recoi cr ible only bv a suit for dim- 
aacs for malicious pnseontio i Sneh a suit is one 
foT « compensation” nithin the meaning of cl. 35 
of sch n of the Proi inoial Small Cause Conrts Act 
(IX of 1837), and is excluded from the jurisdiction 
‘ 12 X 


Provincial 
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niQEST or CASES 


( 6C2S ) 


WTtTAT. T. CAUSE COUST, MOPUBSH. | 

— I 

2 JUI513D1CT10K— ^oiitiiweri ' 

of « Small CatiBe Coart JlAnoUTO All e BlTlMi 
P I., n , 14 Eom., 100 
127. ' — 

aseifarpfrsooaUtJMr^—AfiHalfecMnia’s Janas* 
—The pUiDtlffi iQ k (u>t for damnKt* liid at 11200^ 
cUimctl BSO on accoant of medioal expenui oaniod 
h; an asianlt rommitted on him hy tha defmdanta. 
B&O ai the cotta of a criminal prnercatlon which 
he had bronght agamtt them, and lilOO for 
ioimy to hu repntation and fcclingi. ntl4 that, 
inoamach ai part of the claim related to aUcgcd 
actnid pccaniary damage reeulting from an allffcd 
pcraonal mjary the whole nit waa, < ilh refercnre 
to a 6. pror {S), of the Mofusiil Small Caaio Coort 
Act (\I of I86S) of a natare coiraiiahlr by a Court 
^ Small Caatet, and that nudcr ■ 8Q of the Cxil 
I’roccdare Cole no aerond appeal in nch niitwoild 
he Oansa Aerota i/ov'ro r Oadi^lar Clow 
dire, 13 IT 1} dSd, referred to Jiw* RxM ^C*<iH 
* BaoLa 1.1,. It, 10 All. 49 


pUintiil IB a nit for eompcnaation foe mabewaa 
proeeration claimed I'fOO ta eompeaaalion for 
the nestal aneoyance caaied him by neh proecca 
tion and U2B the actoal extieoae ireorred by him in 
defndini; himielt from tae (barge na,^ a^ut 
him. ffili with Menoee to i 6 (3) aod t 12 
of Act XI of 18dS, that the nit bdot; one for the 
Hcorrrj of daaagce on acenont of an al'eged per 
•ooal mjnryi from which actoal weconury Aamue 
hadtnultc< itwaacagniuhleaad ihoold hare been 
iortitBted ID the Coart of Small Caniee barms loni 
jBfudiction flanyo ^araia 3Ioilro r. OadoJiar 
CJordlrr, J3 fC B, 434 and Sr^o Sooad.r r 
SiUn CimaJer Bo», t5 W S , 179. followed. 
Dm siBOn « UaBBMaB Urasicra 

P.Ii 11,3 AU, 747 

129 XI oj ts$s, 

t 6-S.i/ /or domoerlo crepr —The term wdam 
agei*' in I fi of Act XloflSOS mclodei damaeet 
to cropi aad a nit to recoier damagea for the 
WTongfol reaping aod carrying off (he produce of 
certain fielda Ir cogmiable by a Coort of Small 
Canaca Bam Snraa * BcoHjumrrw 8 «wh 4 

[3N -W.lOl 


Bf frad^, earrud eff By */cedoa*'*«^XeI7«» 

pt«irti7*i land leiiiMit eoaceaf.— A euit torecOT» 

the ralne of pTodnee earned off wilhont lUmtifTa 
eonpcnt from bis land, which bad been fombtv 
cuUnation of defendant Ka / 

'“"t but for damagfi Eaaoo Easas r 

S4W Il.,88o 


hitraoo Srraa 




BMAIili CAUSE COURT, MOPDSSH. 

—eoatiaaed 

2 JCRlSDICTIOK-soa/iaarf. 
anit for damsjci for the fi/reible cottlog and carry* 
tag away of gran. Suaijram fiayA y /ayyaa 
Siay»,2A. jr fr.C, f^. Uaar S,»t« v, B«yt- 
■■a<f«M Staia. S S W.nC.lOl. Parma Allan 
r Sojapa Apyan, J. L. F.. 2 ilad., ISl ( and 
Hamappa iladalt Y StcCnrlky I X. B, 3 J/ai, 
192, refmed to Eaiinra Pnosah A'lci r. lfA>* 
smpts Biswia , X, la H., 17 Coin, 707 

182. Prorinetaf 

Small Caa>» Ccarta Aet (IX of liVI), tei. JI, 
tl ii—Smt for profiti of laaA . — A *oit to recOTcr 
with (ntrrcal from the Ante of anti flSOO, the ralac 
of enpt alleged to boYe been lUegally carried away 
by the dcfrndfnt. while the plainhS wu In pcpsie*- 
tion I* not a nit for (be prodti of land within cl- 31 
of fcb II of Aet IX of IS87j anch a nit li not 
ciccptcd from the yonidietion of tha Small Caox! 
CoortoDdertbat Art Awwaviut e ^BBSiulSTiY 

P-Ialtn lBMad„208 

133. - SnU for dam 

ayeo/or refer eflimitr watkadap and taken itwef 
ly Ocrcrawcaf — tVTsrre alaodownw nedford*®* 
age* fortheralge of tiabcr earned away by 0o»* 
rrnmrnt after biiDg wtahed do td hi* Hhete and 
liaYe bia right dectued ti agaiott Qnrnument (o all 
(labrr that lo futsre might he wuhed on to hii 
reUtr,— ifrfd the mt wti not ose which war Mg* 
unable by a Court of Small Caoece. CmmiB LiM 
SiYOD f GoTiantjrT . . 8 W, B.. 97 

134. 8«i( ta Titator 

tain* offiiktap nH$ —The plalnlilTaeaed the def*"* 
daDtalDlhabmall Caoie Coort to recorertbr rabe 
of certain nrti. the property of the pUilntiffl. of 
which the defcD tanti had talcn wrongfnl poaiew e™, 
and damage* for the )o<e cnitaincd by thcplainCdfr. 
13 that they were nnable to carry on ihetr buJiOf*! 
aa 8*bermen by renton of the detentton of their ixti 
by tb« defendant*. JlaU that the Small Came 
CiKirt bad ]gnidict.oa to estertatn the anit. lllOY- 
THaR c EcBiiSB . . 6 Mad, 34 

13^ Suit far dam- 

aaawjor tllepal effecimeaf— Cicif i’reerderr Code. 
IS59, aa 81 mud B8 — Certain moreablo propertie*. 
fiabtng Dcta etc , harlas been attached ondcr Act 
A'lll of IB39, 1. Bl, the init wae ercntaally dii 
mueed and cr* a awarded to the defend-iBU who 
tfaempon aaed the plaiatiffa to recorcr damase* mf- 
tamed conieqnrnton the attachment, n*, drit for 
what could bare been earned by mean* of the dshtoS 
nets bad tlicy not been nodcr attachment . and »eeonA 
for in]«ry •offered by the Beta owing to c»rel«inrt» 
and nporare. a*W that the rut wae property ccg- 
niaable m the Small Came Court, Snd the Judge waa 
at liberty to take into contiderat on both elemenla of 
&mas, Saeh a *uit would only be barred whOT 
conpcmation h>d been awarded under > 88 of the 
tSed Procedarc Code GoBtrMUCW ' 

Baix* CnBsiiTB Dos* . 21W. It, 375 

136. ProrinctalSmall 
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DIGEST OF CASES. 


EG30 ) 


'SMAL-L CAUSE COtmT, MOFUSSII. 

— continued. 

2. 3DIIISD1CT10X— ooKfiiiKe^. 

rnouey {•<iid in excess. — TliP plaintiff Etied to recover 
from lih landlord a smu which the dcfcntlant had 
collected in csccs'i of what waa properly duo to him 
liy distraint ('f the plaintiff’s cattle. iTefd that the 
snit was cognirablo by the Small Cause Conrt. 
KaKCrrAXAS AitBAtiit r. U.t.itASA3n CncTTi 

[1. L. K., 21 Had., 239 

137, Saif for dnmtyes 

fur Irenhiny tcitU . — In a suit for damages for 
breaking ilown and removing bricks from a wall, 
avhere defendant’s pica, was bond fide purchase for 
aalue from jdaintiiTs predecessor, and plaintiff replied 
that the sale was invalid, as one m.adc by a Hindn 
avidow wish'iiit leg.al necessity, — Held that the suit 
was cognirablo by a Court of Small Causes Snirjt- 
iinoo Chcxpek MriiicK r. Prax Kristo Idrat.icK 

[13 W. K., 105 

138. Saif for damages 

for o2»tr:(Cfi‘pn of mafercoarst — jProrinci'of Smalt 
Caese Coarfs Acf (tX of ISSTJ, sell. II, cl. So 
(ij — "Diversion,” Xcaning of. — If by obstruc- 
tion tbc flow of water is diverted from a plaintiff’s 
Lands, such obstmetion amonnts to “ diversion ” 
within the meaning of cl. So (i) of sch. II of Act 
IX of 1SS7, and a suit for damages for snch obstruc- 
tion will not lie in the Small Cause Court. Peui.a- 
sAiirrrAK r. PALA^■^•A^^lI 

[I.I,.11„18 Mad., 28 

139, -- Suit for damages 

for injury ranted by itiversion of leatercourse 
—Provincial Small Cause Courts Att (IX of 
ISSTJ, sch. II, cl. 35 (iJ. — A suit to recover 
damages for injury to a avail caused by the diversion 
of a wntcr-conrsc is cognisable by a Provincj.al Small 
C.ansc Court. Sncli a snit does not fall within the 
cjcccptioa of art. 35 (») of sch. II to Act IX of 1SS7. 
Ik re HAtTS.tSIBIIAt Abdtoadhai 

[1. It. B., 20 Bom,, 283 

140. Suit for damages 

for omission to cerlifg payments to the Court. 
— Held that a suit will lie in the Snndl Cause Court 
for damages sustained in coascqncncc of decree- 
holder fraudulently omitting to certify to the Court 
the payments made hy pLalntiff in satisfaction oE 
a decree out of Court, when there was a contract 
made th.at he should so certify them. IlnnoouAK 
Taktke r. Gomkd CnuKBEn Hot . 9 W. E., 310 

But unless there is actual damage, the snit should 
ho dismissed. hlOEnt Jln.vDCi r. Kaia Cjiakij 
Bark 13 -W. B., 147 

14L - Saif to recover ' 

money paid to save estate from sale.— A suit to re- 
cover money as danuages, measuring the loss to which 
plaintiff was pat by haa-ing to pay on behalf of 
defendant money which defendant had agreed to pay 
out of tho pnrcliasc-money in order to S-avo from sale 
in execution of a decree an estate which plaintiff had 
purchased from him. is a snit cognizable by a Small 
Cause Court, from whose decision no special appeal 
lies. EAiTGtTrrr Gaagooet r. Ktjbaeee Pebsiiab 
'Gakgooex . . . .17 W. E., 446 


j SMAEL CAUSE COUET, MOPUSSIE 

j — continued, 

j 2. .TURISDICTI017 — conlinued, 

j 143. ^Ki'f io recover 

i money paid for defendant — Act XI of ISSo, s. C . — 
A suit to recover manev which plaintiff has paid for 
defendant is in the nature of a snit for damages, as 
described in s. 6 of the Small Cause Conrt Act. 
GoPAI. Sl'BsOSAB C. GOTAKAir SinCAB 

[13 W, E., 273 

143. - - ;■ Acf XI of iS65. 

s. C — Suit for dam iges . — A suit to recover the price 

! of the skin and flesh of an ox, bronghf by a Mahar 
1 who asserted an hereditary right to carry away dead 
i animals of the village to nhich he belonged, and take 
their skins, is a snir for damages and cognizable by a 
Conrt of Small Causes. Khakdp vaead Keeg r. 
Tatxa v.aead Vithoba . . 8 Bom., A. C., 23 

144. Civil Pro* 

ecdure Code flSSSJ, s. 5SG — Suit for money paid 
and damages incurred by distraint of crops— 
Provincial Small Cause Courts Jet (IX of ISSTJ, 
sch. II, art. 'S3, el. (jj — Small Cause Court, 
MnfutsiU Jurisdiction of. — .\ snit to recover money 
paid to redeem crops which had been distrained by 
tbc defendants for rents due from persons other than 
the plaintiffs, and also lor damages sustained oa 
account of the distraint, is, so far as the claim relates 
to damages, a snit coming nnder cl. (J), art, 33 of " 
the Prorinclal Small Cause Courts Act (IX of 1SS7), 
and is therefore not entirely a suit of the nature of a 
Small Cause Court suit. S. SSCof the Civil Prrceelurc 
Code (1892) docs not bar a second .appeal in such a 
snit. Dewak Bor r. SrxuAB Tewaha- 

[L L. E, 24 Gala, 163 

145. — Code oj 

Civil Procedure (JSS2J, s. 5S6 — Suit fur compen- 
sation for use and occupation of land valued at 
less than PoOO— Provincial Stmll Cause Cour's 
Act (IX of ISSTJ, ss. IS and 23, si-h. It, art. 8 . — 

A suit for compcTisation for money realized by the 
defendants from the actual occupants of land, who 
were slated to have been the plaintiff’s tenants, is a 
suit not for rent, bnt for damages of a nature cognl-- 
zahle bv the Small Cause Court ; therefore no see md 
appeal lies to the High Conrt in such a snit valued 
at less than ItCQO notwithstanding that the plaint 
was returned by tbc Small Cause Court to be filed in 
the Civil Conrt under s. 23 of tbs Prov incial Small 
Cause Courts Acti on tbc gronud that the suit involved 
a question of title. Mahesh Ilahtov. Piru,I. L. D., 

2 Calc.,4TD, and Xuituharuppan v. Sellan, /. L. P., 

15 3tad., SS, referred to. Kam Kiiishka Tagoee 
r. Izzatakkissa Kuatuk 1. 35. E., 24 Cale.,.557 

See hlAKitxs Labe Dtota r. GoEmtiimAir Sae- 

BAB . , . . . T. Ii. E., 17 Gala, 541 ' 

Saba Shakkab e. Bau Mohak Das 

[1. Ii. E., 20 AH., 460 

ViBA PlELAl e. E.AKGASAOn PlIiAI 

p. 1.. E., 22 MaA, 149 

146. — Suit for damages 

— Acl XI of IS65, 6. — An action to recover, 

from the hands of dcfend.ants money collected from a 

12 x 2 
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EMAIL CAUSE COUBT, MOFUSStl. i 
—eonliatfii I 

2 JIBI«DICT10S— ctufuiW j 

Un3«l ps*at* wl ich lud bi^n willi th* I>*5» 

Bifnt tberpof nndfr an instrnmrat to wbtth tie 
drffnd»it» bad not Utd jiartiri wtt li«ld to be a 
p^raonil art oj hr dima-n wilbm Ibe mfa njiig t t 
Art \1 of iSo5 a. 6. BHroosrrtT CHr«» 
EUTii* r Snisooi PnsHiD Soom 

[aaw.n., 2®8 

147 St\l ta rtratfr 

at -lamatiet prcpti frtrt atf’ira laait- Had 

E/f VI of 1S3/. » 3.- A *=min Ctnie Court baa no 
jsiisdirtton to tstrrtaiB a (oit to mem damacfa 
eUimad In mpeet of the profit! «hioh the pUinUff 
ironldhaTe i>n!ed from acr\lre joamlandihyteaKn 
of a 3 of Be? VI of lAJl Tifni PitlAT e 
PiBDoo PiixaT . B 383 

14S — ■6aif tjr rtfrt 

lenlafirt/cr liart ef dtH itr U dff*»iod~ tt tl\ 
(frani o/eie»»» oa dtfatil ly efiee rffrtttala 

itut~-TVro*a'al or" — Thj Irpal repmeatsUtea 
hariDg allotted the r«^at« of the dcecuW to ntfaia 
tiharrt among theo'idree a noi of (noee; Ie«* ihao 
PBO the entire anuont of a debt doe lothedeeeaxd 
aai d«p< • rd <nth a Usher by (he debtor aod wm 
vithdriTR I T rertais of the lecti reprre<stat»ei. 
3be olh ri theTen;en ised in the cKias'y Ci«il 
Lear for their rrofortiocite ihare. Befdthatthe 
nit wat a nit for daoase* earned by the vreoitfsl 
act of the defeodanU in vUhdraviog the «Ii^ 
aoennt, and vaa therefore eogniaable by a ^tnll 
Canie Cosrt Rnarertaii r ^raas 

C10C.LR,.31 

149 

aytt for fratiah 
M,oa —A amt to lerortr B’OO paid be plautiff to 
defeildant luidrr a frandalest toseralmrst of the 
fart that defendart wai npa{:rd at moohbtear f« 
anothrr parte aho had bnnpht a mt acaiiit 
plaratiff and npro a fraodoJent mjrrprefTDtotienbj 

defennint that he vaa ctndartinc plaiDiilTf eaa« 
vhen in fact he wa» arting for the oppoii^ part* 
yaa held to be nbetantiallj a n t to moeerdavasre 

for ‘bei-i3atyeiirtantdbyplairtiffbTrea*onoltbe 
frandnlent roai^mert and viiireprevBUtKri and to 
U ecemzalle by a Small C.=^ Conrt. Paenra 
Ptona r Moosa ig j28 


BMALL CAUSE COUBT, MOFUSSHa 

t Jtr.I'DICnOX-oonfiaawf. 
Dn<leT«.lt,ItRi?aiArtyinofl8rO. BsOJOyixa 
Vttt Samoo tBcjrsEs CotmsJfi 

118W.B„25 

1S2. Ael XI *J I«55r 

a £— fotf for ettrfatmtaf Ajr vtiMl-e— Ceo/rorf 
AeUa 72 —A inito”dera 73 of the Cortract Art to 
rerorcr fn)9 a creditor the amoont ef an overpay 
inrnt made to h m by mUtihe u a aiul for damrra 
enth a the mtasioj; of Act X I of lSu5, t. 6 and u 
aoo^ia^V ccgriizable by a Xfofauil (Vsrt of SmiB 
Canxe BissTxsiiiA r Mntiinuo Jit 

[I.i:..E,SAll,67L 

16a- 




150 - 


-v« for vifiAofd.»„ me p/ for t-X^Tor 
damam for vithholdia? a leenpt for net u not 

VM iifid not to rome under thernirTuwe'ArtXxiTi 
». ■■ 27 SBOTtasrxo OtiR*^a«« , 

23 -W B^304 


PiToo DcaBccivia 


- Eeolaratory docreo— 5a /fe 
determtae ro-poreraer’a r>ylf( la aao'eaUe fro- 
frrif — A SBtaBlanaeCoQrtbaaBopovrrtorntrr' 
lain a ami for a dMlaTatorTdrerre. There It Dothiag 
I to prerent a Small Can«c Court fros dctemiiBins: 

I vhether a prrtoD vbo Iiae been made a ri^plaistiff 
andetancaaiaeo-faxcei crof tbeorigioal plain* iff bat 
any ngbt to the proprr'y neJ for The dmee la 
aerb a «atr, i' givrn in favear ef the pUSstifi, osit 
I order that the ptrliet do mover potartno^ cf the 
property toed for id each tharea aa tb* Jsdge may 
, ranthJmbrB to be rnliiUA A deeUtaUry iSeeretof 
I the relatire nrbta cf the I^ie* mbboI be Bude> 
) Asua Alt r JztmrRi BlaSL,8 CA1&.898 
154 - I Sulf^fretara- 

Itoe e/ fa fnar preperfr fa eafe ee IteVt 
I t* et 1 ari»t*i-~A amt la vhirh the ptaantiF anca 
I foeadeclaraUoQ hun^httohnogcertaiapreperty 
loaile aa tbepreprty of hit jod^eatilebbir rahaU 
be eotertalaod by a '■mall Caoie Court. Baas^nrs 
I Knva* V Prsatis ’^rra 

[Slf.W.aos AKra.F.B„E(i.lS74,254 

] 155.- 5o.l/oed«-tora- 

I horn of rtaH an! foreaotriarottal relief — A emt 
lavhirh the plaintiS praye the Cosrt to muider asd 
. declare lui right ae heir, aad for eonseqsfotiaJ 
I nluf. la not vi his the eognmnoe of a Small C^ste 
I Cooit. EoiAAraar tiasa A euicr 
I [SK.W^IOB 

158 Ad XI afJSeSt 

> V 6— X>eetora(>Mi rlof load iintf»Ae‘f — C/amfor 
I mom-e on toad — A tla m for money on a brad as 
I tpmfied in Art AI of l&fS, t.6.doe9 sot iscinde a 
ease for a deelaratwn that lb' tosd bu been aativfied 
I and M laeperative. A imt of that deempUon. if 
ii!a!nUi'>abI* must he fcrongbt m the reiruUr Court 
Aon Ifruicc llrssn r Dcbsith Cnimaji* 
(24 W. 183 


161.- 


/for 


lo, Itl mitiffintd Ir tiartde 


157 - 


^tie por^ P, «hich"“*ae e im. or vbni 
fro a the plaintiff, yn 
ecssim'le hj . SmaU Can* Court, but by a Mon 


of ne*f fo ( 

fair* — IVhere a eoit is brought for propertv vrong- 
fnlly tabro by th* defendant prayinsr for rreiorattei 
, ofenth propvrtv either to the plaintiff dirrrtly or to 
■ eeme ether nvien ehe.IIe er Turtle .« ..-ent for the 
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•SMALT. CATTSE COTTRT, MOPTJSSIL 
— continued, 

2. JUBISDICTIOX — continued. 

HE03 in value, the suit is then a small cause. Ac- 
-cordingly Tvhcre the plaintiffs, who were co-memhcrs 
with the defendants of a di\ision of a caste, and as 
such tcnants-in-crmmon with them of certain cooiing 
vessels of less than R500 in \alue, were excluded 
hy the defendants froin possession .and common use of 
'4;he vessels, and sought for a declaration that the 
■plaintiffs and the defendahts were equally entitled to 
the use of the said vessels, and for restoration of the 
same to some third person who should hold them to 
tho use of the plaintiffs and defendants, — Seld 
that the suit was not a suit for a declaratory decree, 
hut for the recovery of property uithin the meaning 
of the Small Cause Court Act (SI of 1865), and as 
such was exclusively triable by Small Cause Court. 
The proceedings of the lower Courts were pronounced 
null, and tho plaint directed to be returned for 
presentation in the proper Conrt Kamak Datao 
i'. Kaxian Kaeer . , L L. E„ 9 Bom., 259 

168. A suit - for a 

declaration of right by a pcAon against whom an 
■order has been passed under s 2S0 of tho Civil 
Procedure Code, 1877, will not lie in the Small Cause 
■Court. Jiamdhan Bisicas v. Kefal Bistcas, 1 
B. L. B., S. aV„ JO: JO IT. B., J41; Moosdeea 
Gaseev. Dinohundiioo Gossamee, 13 W.B„99; mni 
Woomesh Chunder Bose v. Muddun i\IoIian Siriar, 

2 TV. B., 44, discussed and e.xplained. SniBOO 
EAEAnt SiSOK V. MtTDDEN AULT. KlTABAR NAIfPI 

.0, Kaxidass Pam 

[L L. E., 7 Calc., 608 ; 9 0. L, E., 8 

159. Decree— A'mVi fo recover cer- 

’fain decrees, and claim to execute them. —In addition 
to a claim to recover ceitiiu decrees, amounting 
together iu value to less than K500, the plaintiffs 
claimed a decree authorizing them to pat the same 
into execution. The suit was not a suit of the nature 
^lognizablo by a Court of Small Causes. Baiam 
Das r. D-wabka Das . . . 7 K. "W., 88 

160. Suit on decree 

of Civil Court. — A suit cannot bo maintained in a 
8mall Cause Court in the mofnssil to enforce the 
•decree of a Civil Court. Maschhauam Kamiakdas 
V. BAKsrre Saheb Mm Maisotik KnAir 

[]6 Bom., A. O., 231 

161. Suit for halance 

■due on decree of Small Cause Court. — Asuitcannot 
be maintained in a Sm.ill Cause Court in the mofnssil 
"to recover the unsatisfied balance of a decree of such 
Court. Sandes V. .JosiiE SnAiKH . 9 "W. K., 399 

162. Suit for instal- 

ment of decree under Act X with stipulation for 
.execution of decree in default. — Where a defendant 
agreed to pay the amonnt of a decree under Act X 
hy two instilments, and the remedy provided for the 
enforcement of the contract in the event of tho 
defendant maling default was the evecution of the 
■decree, and not a suit in the Civil Court, — Held that 
a suit would not lie in the Small Cause Conrt to 


SMALL CAUSE CODET, MOPUSSIL 

— continued. 

2. JDRISDICTIOlv — continued, 
tBcover the amount of the second instalment. AghoRK 
CHtrjTOEB Mooebbjee r. Wooaiasooxderee Debea 

[7 W. E,, 216 

163, Suit to set aside 

decree of Small Cause Court . — A suit to set aside a 
decree of a Small Cause Conrt when no defect of Juris- 
diction is manifest on the face of the proceeding, and 
’‘Vhcrc there is no reason to suppose that the decree 
^■as obtained by fraud or collusion, cannot be main- 
lined in a Court of Small Causes. Bama Soondebee 
Lebee f. Kamieeb Bewa . 10 W, E., 352 

164, Deed — Suit for reformation 

of a deed. — A Small Cause Court has no jurisdiction 
Jo entertain a suit for the re-formation of a deed. 
Qulvbhai Mondas r. Databhai Govabdhandas 

[10 Bom., 61 

165, — — t as to vali- 

diip of gift or deed of sale bg Sindu law. — A Small 
Cause Court has jurisdiction in cases involving ques- 
tions as to tho validity or otherwise under the Hindu 
law of a deed of gift or a deed of s,alo. Geish 
Chenbeb Ror c. Gonmi Singh . 17 W, E., 88 

See EoGHOonAM Biswas v. Raxichttndeb Dobet 

fW, E., E, B„ 127 : B, L. E,, Sup, Voh, 34 

aiid Hubee Pebsah Mabee v. Koonjo Behabt 
S&aha . . . Marsh., 99 ; 1 Hay, 238 

168. VoweT — Suiffor dower under 

kuhinnamah. — A suit for the manjpl or exigible 
portion of dower due to plaintiff under a kabin- 
Hbmnh is cognizable by a Small Cause Conrt, under 
a- 6, Act XI of 1865, notwitbstandiug that questions 
of very considerable difficulty may bo raised in 
it collaterally with regard to the validity of the 
marriage. The decision of the Small Cause Court on 
sPeh collateral matters has not the s.amo effect as the 
decision of the Conrt which had jurisdiction to 
determine them in a suit rcgubarly brought for that 
piirpose. Haba KnooEr Bibee c. Basoo Koshye 

[17 W. E, 612 

167. Suit for deferred 

dOjcer — Act XT of 1S35, s. G. — A suit for deferred 
dower or muwajjal, payable to the wife by tho 
husband upon her divorce, o'r upon the husband’s 
death hy his heirs out of his estate, is cognizable hy , 
a Small Cause Court. Hatatuknissa Uibee t. 
AiSIEOODllEEN ... 18 W. E., 304 

168. Suit for pro- 

perty conerged in lieu of dower — Held that a suit 
^Or HlOO would not lie in the Small Cause Court upon 
a deed by which the defendant conveyed to the 
plaintiff, iu lieu of the amonnt (SlOO) due to her as a 
dOwer, a half share in all bis property, movcahlo and 
intmoveahlc, and under whicli deed, therefore, the 
plaintiff was entitled to a moiety of all such property, 
hn.t could not sue for the sum originally stipulated 
fo'r. Eeeboo Bebee r, Missee Biswas 

£6 W. E„ Civ. Eef.. 12 
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RUTA TT. CAUSE COUBT, UOPOESn. 
—etniiiiteil 

i. JCEI'DICTIOV— 

160 — — Endowment— fi«i< S* 

X'al<>mtf<i»/(.r4'arf J pr'feriy madtrlem rjttr^ 
tan nii'Ktifnt rrotineial ^nutll Cat4r Cowrit 
Atl r/T m 1) 11 cl 14— Amrtl>y45r* 

h TOPdin to c »in » ilare m rrof»CTty 
imder the t<rai { n Cfrtiia ndovisrai u 4 nut 
«f tie lutcre f«cteTp5*tcd bj «l. 18 of wi. II of ti« 
Fneinciftl is&Il Cute Court* Art (IT of lS^7i>4iid 
IhirFfore not <x-gmi»ble by * Ccart of Sir«ll C*Bic». 
ilma Au SjLkU r ilmixvAD Urm 

ILL. 11,14 All, 413 
170 Poreign Judgment— J«n»- 

i cfion — Smtl ca fcrc gn jaigfteni — A auit cpoo 4 
fon!^ jad^menl it not cogriablr be 4 Cotrri of 
Cxall CantN rtUlluied oader Art \t cf l^CS 
AHiXiTTIL NlSlTASA EltllUtAa E*»TBiTC t 
Eocnrsi Pno mo I. Za E., 6 Wad,, 101 

17L ^n I on forttfm 

jnJgmtnI—JtiffmftI «/ CtnH of '«/ir< '‘tat* — 
Ko mi It maicrtaiaa'^U m 4 Sm*U C*Gt« Court lo 
Bntui lodU founded s{iki tie joHcnret of 4 Cieirt 
iruaU la * Nit re S.Ate Bb*T4BI>ba3X*ji Sbj 
TlSAUl r PruisBl k*in>u 

[L L B, e Bota, 282 

17a. — OoTernaetit S«»< It rittl 

Gottmrntnl offitfalt ere yer/te«-.Aet XTofl^S. 
t* I t end i—Loeal Ootfftmtnl —A tu' min 
’ *'*♦ r'W'nW for CocTtt 
of *m4a Ceotet, In *iKi la eScer < f Ooreroaeot u 
4 pirtr u hi* efirui etpinty may be eatcrtiuied 
he 4 Ctore o* Small Choert la the ajofateH. The 

pirate "LwtlGaTeromrBt" o*e«lia*.8 inddtfiaed 

r oL} «f 18>S ion «* apply to lie 

uneekr of 4 d.rtnet hot nlhrr to the Corerr.<K4 or 
LieuletiMt-GoTeToon <f PrM>dronri or Comm.*, 
nooen of Fnmsm Disiui Uasan t Uixan* 
®*'®““**«* 10 Bom, sS 

«<«. /«. iomy*, aja ^ ,J, Sec^U^ VjTtlX 
fv c’ \ f'* ^ “■* *»• Irmzht azaairt 

11. ..mu, .1 u . sLii SS 

t^-it for rmapenaatuio duaa,„ done to „ 

17 Calc, 200 

C"*" f7X cf 

» 1 . * * ctMindtrt-^OfetT of Gerer4a*rMf_ 

Cai* fw “”^-N twngit 4 rut a 4 Sa^ 
• 1*™“ la tie tasuadan^ 

^ ft m«n cf the defca. 

Ooranmttt and 

SMI Cu, 

Pniai * ^et. 0*a e Niruxiui* 

* l-lAB,18hl4d,805 


8MAZ.E CAUSE COUBT, MOFUBSIIe- 

A JUBI'DICrrON— roBf.eteJ 

17S, ImiaoreAb’e property— 

Fronnrtol SeiaM Conit Ctwrit Aft (IX of }‘iS7}, 
«rt II arti 4 amt 13- Jl rtdtlarj eUtmn'* — 
llomltf Gfttrrl Clan*'* Aft (Stm Art III of 
i'SISJ — Plaintiff* wed in lie Ccnrt of ^mall Caatet 
4l r«on4 to rteoerr Pt O fbr trmr* lUeced to be 
payable t» th<iB cndrr an i^rcemmt by the drfra 
dan'* father to par f Iff) per anncni, of whirb LSO 
were for nmuitnanee of ylaiatiP'* in tier and lie 
neilse wit to be applied Uorir t Afnyin; tie 
etprawi c* a trtnpJr Thf term* of tic aprmaect 
tilled that It «ai inteoAd that the paysitct for tie 
erpeneia of tie temple ilonH lx fontiaaed in pr^- 
prtBi ‘7 The Jnd.e dlamiMed tbemi hol£uC that 
being fra brrrd>.ary allowance rt wtt a claim fsr 
namoreablr prrperty and escieander ea. (4 and (13)- 
of trb II el tie Pirriscial ^mall Caoee Cci'ft Act 
cltcflSS') Oaapplifatmby tbeplainlAttothe 
High Court onder 1 . ZS of tie Prorinetal ^smII Cenic 
CbnrtaArt IX otlS&T).— i/e/d retertieg thedeeree, 
that the tnrt wit rjt for iOMet<vi> of rnimomtU 
property or fecorny of an mterrt' in wicb pwperiy 
w> bin tie mrani’c cf *rt. 4, Bcr did It come wtth.n 
the rmriew e* trv IS of trb 11 cf tie Art The 
StBtJl Caste Cevt had timfore jorwHeMo to 
es'ertaiatbenlL VnByrCari^B Joesir Tuba 
raBTBio . . I,1 a&,SIB 03 l, 3S7 

m . 


• Intestacy— f/erfwaeyoe 
«»«re m*der oa •a/eiearr.— Tbe deeiee of a hartH 
Caase Ccsit w** aasslW at made witbont JsTudic> 
ties 19 a tsit to recorer aoney at pencAil ptopnty 
la rnprrt of a liarr ander an la'ntare OtOK 
C«cTCB*«aoBe AniADo«»t* 17Vr.B,4e 


Tn ■ ■ — — — SnAftr yo.jee 

e oa ^ ffr4fimal frnptrlf at Jeir **der ftrmir 
derree —A »nrt for paw»»aioa of pmonal pTcpet*y W 
wLicb tic pUmtiC baa ben, by a decr e e m a former 
enit derla^ eat lied a* Leir 0 ' a lind penon, u net 
a »oit comiDB wrhin tie trrrmd except! m to t 6 «f 
Art XI cf ISdo and it tier*£ore where the ralae u 
no* bfTtmd ti* jxn»dxt 00 eotmiiaile by a Coa t of 
Foci Caeaet and CrEw^arstly 00 appeal lift from 
tie decree in foeb a ta t. XIostsnrB llmfun. r 
fioiUSB }>Azs Bonn 7C.Ii.B,7l 

178 — 


A Ficall (>a>c Cwt La* JnrMdietioa cnly at rrgtrd* 
armrt cl fixed nmciesaire tat not to detemin* 
the tight to treeire h. BFrOwai CBre*r« Bci» 
« BmoosAssmz Doexii 6 K, 280 


•f Mistenoire — Held that a suit by a widow for 
■mar* of mamlenanr* fixed by a llaunr* decree, 
wbete defendant orped lum 'la'iSty cn tie procad 
thtf fibe property of pUi t JP* bntbaed w-t nhanrted. 
and that defendant bid almdr bnnpll tn action ia 
the HanEfi Coon fee re'ease f-cm bu baiilrty. mn 
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BJAALli CAUSjD CODKT, MOFUSSU, 

-~contintt<d. 

2. .TURISDICTION-con^inufi. 
not coguizaWc by tbe Small Cause Court. Kasokee 
Dossee 1-. Bls^o^AT^ Shaua . 9 "W. H., 214 

Hejia Kooeeeb r Ajoddhta tEnsnAi) 

[24 W. E., 474 

180, — J/a t ntenancf, 

Stitt Jot arrears of ~ Fixed iHainietiance~^Strtall 
Cattle Cotsr/s (^jr’rortno(a?_^ ^el f'/X of IbSTJ, 
sell — A suit for arrears t f fixed mamtenanee 
is a suit relating to maintenance rritbin tbe meaning of 
tiiat term as used in el. 38 of seb II of tbe Provincial 
Small Cause Courts Act (IX of lb87), and is therefore 
not eogniiablc bj a Court of Small Causes Asmilo- 
AioXB Dasia r. BnoG-iErrrn CatJi.’CBA 

P. li. E., 16 Calc., 164 

18L Frortnctal Smntl 

Cause Courts Act (JF of 1SS7J, cl. 3B, seh 11 — 
Suit for arrears of tnatntenanee due under a baud 
or affreeioent . — A suit for arrears of maintenance due 
under a bond or agreement is not cognizable by a 
Proiincial Court of Small Causes under cl 38 of 
sell II of Act IX of 1SS7. BnAGTAj,mAO r. 


Gaktateao . . . L Ij. R, 16 Bom., 287 

182. Suit for 


arrears of tnainiennace — Frocincial Snail Cause 
Courts Act (121 of tSSTJ, seh. II, art. 38. — A suit 
for arreirs of maintenance pay.iblc nndcr a written 
agreemeut docs not he in a Provincial Small Cause 
Court. SAJintAinA ATTAN r MAKOAIATnAMStAIi 
P If. E., 20 Mad., 29 

183. Suit by Hindu 

icidotr. — Mdd that a suit for maintenauce b> a 
Hindu widow is cognizable by a Court of Small 
Causes m tlic mofussil. Junan eom BAi,cnnoD 
Mtjwi t. Hiba Mnwi . . 4 Bom., A, C., 75 

Easiohasdba Disseit r. Satitbibai 

[4 Bom., A. C., 73 

But see qutere in Easiabai r. Teimbak Gaaesh 
Desai . ... 9 Bom., 283 

184. Suit for mom- 

teaance. — In tbe absence of any special bond or other 
contract for the payment of maintenance, a suit for 
maintenance is not cognizable in a Court of Small 
Causes iu tbe mofussil. SidediGapa d Sidava KOsr 
SiDMEGAPA . . . L If. H,, 2 Bom., 624 

Nobin Kaeee Debea v. BcnJirBAsniNEB Debba 
' [5 W. E., S. C. C, Ee£, 5 


185. — Sait for fnatn- 

tenance. — In a suit by a Hindu widow against her 
husband’s brother for an allowance as maintenance 
and for the expenses of a pilgrimage,— ATe/d (follow- 
ing Aidltayopa x Stdata Kom Stdltnyapa, 1. F X., 
2 Bom., 324) that the suit, although for a sum under 
B500, was not cognizable by a Court of Small Causes 
under Act XI of 1865, there being no allegation that 
the maintenance claimed was secured by bond or other 
special contract, liobtn Kalee Debea v. Btnda. 
baslnnce Debea, 5 W. B., S C. C. Bef., a, followed. 
Apaji Chintaman Devdiiae r. Gakgabai 

pif. E., 2 Bom., 682 


SMAIfli CAUSE COUET, MOEOSBH, 

— continued. 

2. JVBlSmCTIOF— continued. 

186. ;; Act SI of 1865, 

s. 6 — Cirtf Court — Suit By tbe mother of a child to 
recover from tie father the cost of its maintenance. 
— A Jlabomedau w ife, dii orced by her husband while 
pregnant, subsequently gaie birth to a sou. The 
father refused to maintain the child, which was 
therefore maintained by the mother, who now sued 
the father to recoi or the amount expended by her in 
the child’s maintenance. Held that the obligation 
on which the suit was based was one, if it existed at 
all, that was imposed on the father by the law, and 
did not arise out of atij contract, expre-s i r imp ied ; 
hence the suit was one not cognizable a Court of 
Small Causes, but bj the ordiuary Ciiil Court. 
Nuebibi t . Husen Lae I. L. E., 7 Bom., 537 

187. Suit for breach 

of agreement for payment in nature of mainienanoe. 
— N\ here the defendant entered into an agreement in 
writing with the plaintiff (the widow of defend infs 
brother) to deliver to her eiery year a spicifaed 
quantity of paddy by way of mamtenanee, — Held 
that the Small Cause Court had ]un,ihction to enter- 
tain a suit for a breach of the agreement. Pab- 
PAJisiA I . CmxNA Eeddx . . 5 Mad., 432 

188. Provincial 

Smalt Cause Courts Act (IS of 1SS7J, seh 11, 
art 38 — ■imf for maintenance based on a family 
arrangement. — A suit for maintenance based on a 
family arrangement is within the junsdiction of a 
Mofussil Small Cause Court. Kouir r, KeIsHSA 

P L. E,, 11 Mad,, 134 

189. — - — Suit for main- 

tenance fixed by decree of Cotirf — A suit fei niam- 
Unanec feed by a Court’s decree is not cognizable by 
a Small Cause Court PxniXTD Sr.\GH''r. Ahetjd 
Singh . . . . . .6 NT. W., 91 

190. Suit for main- 

tenance fxed by decree. — A suit by a Hindu widow 
for arrears of maintenance, based on a decree chaig- 
lug immoveable property with the payment ot the 
maiutenance allowance, is not a suit of the nature 
ce^nizable in a Court of SmaE Causes. Pahlvd 
Stnyhv-Ahlud i>inyh,6 A*. IF”., 91, foUovved. UnA- 
BAM CuAND I. Janki . L Ii. E., 5 AIL, 389 

191. Suit for arrears 

of maintenance fixed by aicard. — A suit for arrears 
of maintenance, at a rate ascertained by an award, is 
not a suit of the nature cognizable by a Court of 
Small Causes (Gunesheev. Choiay Dal,3S. IF" ,117'). 
The suit was bad, being based upon an award in 
which the arbitrators had exceeded their powers. 
Due JAN Singh c. Sibia . . 7 N. IV., 329 

102. Marriage — Provincial Small 

Cause Courts Act (IS of 1SS7), sch II, art 35, 
cl. (g)- Suit for actual pecuniary danages for 
breach of contract of marriage — Jurisdiction . — 
A suit for actual pecuniary damages for b each of 
contract of marriage comes within cl. (y) of art ’to, 
sch. II of Act IX of 18S7, and as such is excluded 
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BMAU. CAUSE COUBT, MOFUBSIL 

2 jmiMiicnox— 

from t' Tirwnrt on of tie Stn»Il C*ai« Cout. 
hlU 'rSkCk IU<3 r KonkSII CoCTtiM Dill 

Cl. U B., 16 Gale., 833 

183 61<cne profiti-«« I •eUlr 
far ni-«ir pr fi‘i — A foil f T sir«ne rrofiu ooly, no 
0*110 quri u iruuiir. to/nlublebj a ''malt CasM 
Coirt -cnjsiM siscn e Jcoor** f>nt »n 

ta N. W, 16 

184 Sm.t /,r m,$,t 

frvfit — Prort»n/tl b^all Cam* C««rf< 
ArtflX«ri‘i97J.iei' It art Si—AnAlotth* 
mrme pn fiti of Und for a f-rrukl dnnnj wbirli tbo 
pUatifi lud born dirpcauMra by tb« difoedant 
comrt vitbis art SI of arli. II o! Art IX of )SS7, 
^d tbmforc u no <tr^ xaotf by a MuaU Caoar 


18S 


rranarta, 


CaatrC^rliJel *rX U art SI — 

r,»» r * 1 , ar'irr A', 00 Cirit Pet,* 
4an t rfr rt> t/r r titty , vro«<f 
owra \ • lit for nrjn* p-ojl. u m^uablr l» 
Cmrti o' "mo!! (» »n »}kt» th« »ali»r of t>>r 
wejwt i in diiioit uUrtbij I'SnO aal 
irt. >1 o( trh II of tlr rronocul «mall 
Caiir ( ffifU Aft 'o»-ot apply tlfMa booh a 
rtit faUi miihn tbr jwi.icLa of a tSI H tU 
uril P^Haralolr and no arroid arprallira from 
adreuhB init, ha„o Brh-,*. S.tjK t 
CJoarfr. OK A, i I ti S3 tale^ SSI folVxt.J 
aitHiOii] Atria r MiaasirHimt, 

Ct la B., 22 Had.. 189 
l-r«aim ArtiTito r Mauitatpta 

iTtiTiar 1. 1- B., 22 Mad, 199 note 

T; iui.i.rr m.— JI.I.,.,. 

£; irs. 

a aiaat, niUur, ffi rr io , i l.urj rl^ 

^ aiTt Co , ^,,on ABoosarrA Co r 
^ 2 Mad, 430 

;?^s,:L7c;r7n:“:5.'™ 

•titntrd h, -ut J> A a >irt, , « 

C“»»rCcar< im,i d ^ ’ntrt U bmall 

>• «l. . fc, J.„ K.„ " 

MS [5'W.E,ao.GE,t,a 


:'r« tnptey —A nciKomiBi»«.ooftl 

not »"TiaE in th* army but 


plo'fl in lb, QT,! dro.^ ” 

in3itar* rantnom-n. rraiiBcf bqi«,a 

' “"tonmniU u amoiatk to the 


B3IALE CAUSE COUBT, MOrOSSIU 

d JUBISDlCnON— fm/iiMd 
of the Small Caoac Conrt aa a C!<11 Cnrt. <rm In 
ratn Uloir Uiuiy ronsda. CoBcr r BcCiiTBT 

p4W.B,23l 

200 — — - Ttraftaa ef- 

Jttr aeliaj ai smy ar lorfauifer.— A b ars|«>B •d' 
dirt dciiij; daty ai an araiy arLon’saitrT. not Uis; 
l.abtf to a Court of Itr^nnia, la cot (irmUrd from 
liability to a Cantonmnit Court of Ssnil CasrH. 
Tbo lletiDy Arti ilrr addirra no yri^il'gra ai to 
iiatility to jiriaLftica it arturiL Miwanr Bti* 
iiaiioor liiTiii . . . eUAd.83 


201. . S„t asaiut 

Mi/«tory err — JJiltlarf Catri e/Eesaeth-~i!*r 
lAMf Jet 1)62 a fOd— Aa artion wal fcrtn^Miat 
bmatl Canaa loort azaiaat a OiEiilary oAcrr rcaiilDf 
at 11 ac nb'rb tbe only otbrr military pmora tto' 
ta-nad ttrrr ataff «Srrr aad t«o arr^raeta. ifafd 
tLattbr Co9*t Lad jarudirtioa to try tbe cur. tbi 
«it not Uiir; mie aielaunly fojtliable by a CosrI 
of R«)art<i uader a li'S of iLa SlatSny Act of 1^5<- 
Dtitiay r Tuntty . AMad.SSO 


202 ri'iiy Jrt 

SO 4- 31 Tirf, a ;J. a 69^Camp-falta-r*fr- 
Jarmitehe* *J Cm/ Coarr.— Tbe dafamUfti » 
satire of India. atUrbfdti tbe m Of ef s Eanpns 
rreimnt itatKntd at bmebal, waa b(M to eocsa 
«>‘Lui tbe mrUiou of a 2 of Ibo Uetisy Act 
(31 & 91 Vift. e 13} ai Ulnj a ^folIoxT u 
erot IlrT Itajnty’i Indian fertia'’ and tbrnfart 
to be, by a 3‘<. eirm{t «bile la tbit pueitna fm 
tbe ]an4dirt.n& of ibe Ciril Court. JiaiiiroK* r 
tsopaaiiea . . 2 B U lUaB., 7 

S C Draunoocnen a KRosi Brx 

tlOW.E, 3 S 8 


203 ■ ■ Xtltfarr e^* 

rtr* —Tbe 9 lb Krtnn of tbe Stctiay Art (31 + 
31 Virt. c 151 eteoifla c^erra in all plarei 
in Indu, wbfTO anybody of Her llajeaty'a iitee 
mar be imin; froio tbe juriaS'rtoa of tbe arfl 
tourti in reapto* of prraona’ aeXona. Ithrre tbe 
defeodanU werr midenti of b nehal and Jallipabar. 
and atUrbed ta thetnopi lUtMsrd tbere,— ife/d 
that they were net amenable to the jimailirtUFa of 
tbeSmall Came Conrt at Darjnlnc. Do»SW» • 
DjCKwion . 2B.I,.E.,8.M’,3 

Sr'C Uorszem r Dicicieos . 8 TC. B., 113 


S04. — —Money iUi-enllyexarted— 

Sait pir meaty i//eyi//y ,xae/,rf/r«!» plaiaHT— 

" imlaldat't ardtr—Bam Act C af 1579 • «?.— 
■nit f,r an amciint Ina than RSOL abicli tbe 
plaintiff alleptd to bare been T.Ie^ly exacted fnnn 

lusi by tbe def<iid<at ai rest, endrr a llamletdar't 
order, A«/rf to be erjniable by a Ctnrt of bmall 
Caneee, and not by a Snlcrdinale CSril Ccort. 

Gansa HiTBi >. MzRTi VTivciTSiR lUWtrit 

C1.3b.B,8Eom., IBS 


205. — Sait ta rertttr 

AlUtal ataetiamej t*mLr~S amt torerorer aoUlesnl 



( 8041 ) 


DIGEST OP CASES, 


( 8642 ) 


SMAIili CAtrSEr,CODE,'E, MOFUSSIL 

— continued. 

2. JUEISDICTION— coniMii/erf. 
exaction of r6nt will not lio in the Small Cause 
Court. SujiBo CnoNDEii Doss c. Woo'vrANCND Roi 

[11 W. E„ 412 

206. — Suit to recover 

■assessment ly Ooi eriwienf officials lei led wroitfffullt; 
— District Jttdye, Jurisdiction of. — A suit to recover 
leas than B600, lc\icd os assc-sment hy Government 
olhcinls, is cognizable by a Court of Small Causes ; 
and therefore^ under s. 27 of Act XXIII of 1861, 
no special appeal lay. District Judges should 
ordinarily try such suits when brought in the Dis- 
trict Court, and should not delegate the trial to their 
■assistants. Bamchakdiia Bkikaji «. Coetictob 
OP RAKfAO-jM . . . .10 Bom., 305 

207. — Money had and received — 

Suit for money had and receired for platoliff’s me 
— Implied contract — Zamindari due. — A zimindar 
as such claimed and rcnliecd from a tenant K20, 
being one-fourth of the price of trees cut down and 
sold by the tenant, basing his claim on general usage. 
The tenant sued to recover snch monot , dent ing that 
any such usage existed. Held that the suit tins in 
the nature of one for monct, hjid and rectived by the 
defendant for the plaintiffs use, and therefore cog- 
nizable in the Court of Small Causes 1 achman 
Prasad V. Chammi Lai, I, L. P , 4 All,, G, follow cd. 
COMECXOE OP CAtVKPOEE V. KedAIII 

P. L, R., 4 All, 10 

208. ; Suit by assignee 

of profits against lambardar. — The transferee of a 
mortgage of a share of an unditided estate sued the 
lambaidar of the estate for the profits of such share 
fora certain year, the amount claimed biing ItSOO. 
Held, regarding such suit as one for moni y had and 
•received to the plaintiff’s use, that it was one of the 
nature cognizable in a Court of Small Causes. 
MnnAina Begasi v. Abbas Am Khak 

f [I. L. B., 5 All., 631 

200. — - Money deposited 

under agreement to return mortpaged progiei ft/. — C, 
a mortgagee, tbe mortgage having been foreclosed, 
sued D, the mortgagor, for possession of tbe mort- 
gaged property and obtained a decree for possession 
tbcrcof. He subsequently agreed with D to sur- 
render the mortgaged property to him if he de- 
posited the mortgage-money in Court by a specific 
day. D borrowed the money for this puiposo Tiv 
means of a conditional sale of the property to L and 
deposited it in Couit j the deposit was made after the 
specified day, and consequently C toot possession of 
the property The money deposited by remained 
in deposit, and w hilo there C caused it to he attached 
in execution of a money-decree he held against D, 
and it was paid to him. L tliercupon sued C in the 
Munsif’s Court to recover the money which amounted 
to H350. Held that the suit must bo regarded as 
one for money had and received by the defendant for 
the use of tbe plaintiff, and was therefore onecogniz- 
nblo in a Court of Small Causes. LAoitsfAN' Pbasad 
®. CmAitMi Lab . . . I. L. R., 4 All., 6 


SMALL CAUSE COURT, MOEUBSIL 

— contimied, 

2. JUBISDICTION— con/iMU'd. 

210. . — — Suit for money 

recciied for plaintiff’s use. — When one of two or 
more joint creditors rcceiv cs full payment of the debt, 
he docs so under the implied contract that he will 
dcli<ci tbcir sliaics to the other joint creditors Such 
implied eoiitmct falls under the puriiew of s. G 
of Act XI of 1865, ami a suit will ho in the Small 
Cause Court by a ei editor to recover his share. 
Lachm an Prasad v. Chammi Lai, J. L. P.,4 AH., 
6 ; Huro Jllohun Pay v. Khettrovionee Dossee^ IS 
W. P„ 372 ; SinKur Lall Pntluch Qyatral \ Pam 
Kalce Dltamin, 18 IF. It., 104, rcfericd to SoHuK 
r. MAinviiA Das , . I, L. R , 6 All., 449 

211. Suit for share 

of Cl mpensation aunrded for land acquired for 
ptihlte purposes — A suit was brought by some of 
the CO shaiers in a pntti of a rochal in nhich land had 
been taken for public purposes under the Lard Ac- 
quisition Act, against the otlicr co shaiers lu the putti 
for the proportion due to them out of a sum of money 
which bad bten awarded ns rompcnsation for tbe 
acquisition of tbe land, and vibich tlio defendants had 
rcccivid. Held that the suit was one for money h id 
and received for tlio plvintiff's use, and was therefore 
cognizible hy a Court of Small Causes. Sohan v. 
Mathura Das, 1, L. P, 6 All, 449, followed. 
Umbai r. Bam Lai . , I. L. B., 7 AIL, 884 

212. Suit to recover 

share of profits of innm till ages — Provincial Small 
louse Courts Act (JX of 1HS7), sch, 11, els. (4), 
(31), s. 23, cl, (1). — In a suit for the iccovcry of a 
certain share m the profits of iiiam villages, of which 
the dcfindant was the manager, the only lelief 
claimed by the plaintiffs being pay ment of money, 
namely B.130, — Held that the suit was for money 
had and received for plnintiffa’ nse, and was engniz- 
ahle by the Court of Small Causes It did not fall 
under cl. (4) of sell II of the Preiincial Small Cause 
Courts Act (IX of 1887), ns it was not a suit for the 
poxstsaion of immoveable property oi foi recev ery of 
an interest in such property. If tbe plamtiffs bed 
alleged that tlio defendant bad “ ivTOngfnlly ri ceiv ed " 
the plaintiffs’ shaie of profits, then the suit would 
have fallen under cl. (31), sch. II of the Act. 
Paaiodah Gopai, Dikshit r. Chiataman Bab- 
KB1B1II.-A Kaeve . . I. L R., 17 Bom., 42 

213. Mortgage — Money decree on 

mortgage-bond — A Small Cause Court has jurisdic- 
tion to give a simple money -decree in a suit upon a 
bond 111 wbich landed propcity !■. liypotliccatcd- 
Looehtae Eor v . Dvisinoab arson 

' [12 W. B., 3B7 

214. Money dee ree 

on mortgaye bond — The Small Cause Comt has no 
juiisdiotiou in tbe case of a claim for money due 
under a bond for lees than B500, where the property 
pledged under tbe bond is mode liable. Tbipooea 
SOOKBEEEE V IvOlTlASn ChXWDEE BosE 

[15 VI. B., 206 

216. — Suit to enforce 

contract pledging moteable prop erig. — Plaintiff sued 
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BMAIi CAUSE COURT, MOPUSSIIi I SMAI.Ij CAUSE COURT. MOrOBSH. 


—eont nted 

1 JURlsmCTION-co.f *«««< 
for r«o cn of « «uin of m ney l«it njwB «i» fUdpe 
of porso rroptrty and aiVfd tbat Ibe toovfable _ _ 
propcny plrfe f m It bo dctUrnl Ii»W« IttM j yrr/r — A 


t JUIl^t>ICTIO^— 

220 — — - — orJf 

I tuJorttfDHtt^ag^’itcrtt agt mt ftrtO’i f/o* 
rrfr efierimJ-int —A fo He obtain «a »f<T Irta 


tl»a a ma 1 Came Co t Ud juntd ct on to ant r 
tain » tn t o nforcc a contract fledging: noTfabU 
prererti ArpiTrPniUi' «p*siy» 

' ' (2AI&d 474 

tnglund la * to I f rnoncy dn« O' * 
b n I n wh cU tlie pajmciit It Iccnred by BioKgag* 


tlieCoart tut ft dtene opon a ttortift'-e of • eertafa 
Itoaar ft ball ba mfortel »fa *t the peraoo and 
prapfrtjf «{ the t { nda t «h had parcliaicd the 
J ooae at ftnet on ftobj rt to the pU it ff » inortTa"* 
tot hat ‘tib cjottitly rriMTed the nwffr sl< ct ih* 
tatneasd •> Uftlvel tl»« pl»lrti7 of I en t ewco 
not bring a claim for d bl damacr*. or for the 
Tffoeerf cl property 1» not «>i,njta icbyoCoortof 


of miDotcable property the Jndga of » tmall Caojo 1 Ouxft Kcust c Lilt Bntwa* 

Court u comp te t to try »httha any Alt ia an* | j ju. 4 C, I*. B., 231 


upon the lend or Bot hat he cannot declare ahetber 
cr Bot the parUealar land Blent oned iii the load »a 
charged for the payment of tl e d bt, nor oft I e 
attach the land ui eaecnt on of the deer e Part 
bniiTCK Sanoo r Ferro I ot 12 W K 184 
Wna e Pirca MX 14W R. 214 

(Dsney ea ie*a cnj la df art i t» «a prtfff f 


22L . Jfpefysye of 

nottaHt frafirlg-^Sn t far rtirmpl oa— tVbert 
moycabte prereriy 1 at be d | Ini oil in ■ di tirngc* 
bond aa acear ly tor a loan an i the ammint doe oa 
t) « n it eg- la tender d bnt dccl ne I the mortkftier’* 
ni t for pcahii no « ill 1 e m tha ^mall Came 
Dntfthrrel • been tendcrand the wAU for p:«^ 
I on »!ta aeerrta nmeot of AfeetUota J «r on tw 


hut ftliom decUraloaofthepU nlJTal coob the pro- PftmTKxasr 
petty nortga ed by lae bond i« cot togn table by ao<> 
thebmaU aateCenrt. Piv NabaTiK Mooctuil TtZr taet . 
f StBOOftDfBt «B L.R,Ap 80 ' 


SftmTKxaBT leTTOH®* 

22^ LleTesble pxeperty— 

SI of ISM „ J9 aad 20-;/afr— II bU *« ^ 
no eabieprppvrly « tb n 11 e mean ng of Aetil 
ot I6C5 1 u Cbc9i>»Bosb t IioaAXbrsiJrcU 

RoftB 


illy and by mfo cement of bypath cat on of certa o 
eanlehyth r atta bocst and anlc Tbe cattle were 
in the handa uf otb y peraona, irhn had pTtrehaaed 
th m at as asrloRiale in eimtian ct a Arree 
aga Dit the onginal dclcDdanU and who yrere add i 


PoaiBt Etxr Qaoftic ilAiueaaftAT . 

18 B I.. R.. 514 note 10 ■«■ B, 253 
2’3 ■ ^ fe • erreft 

I ea afJirrrt of 8ir>oZl Caiee Cetrt—2 ylf <f f*’“ 
•bare'’— A hot lot "•too cable pro erlT ^ * U 


aa^d frnLtroX.S??o??rcC 1 pSiXeV^r ”^“5 Act XI ol l^M A^-^ 

IrSi ITelJ that i«, in I m nnt k. vaDCcConrt hatno loriahct on toft II abut. A 

a«m,l C»oMCoort\n«imiifh.altdidMWlooda 


the nletcry of a far nioaey dneon a bend or 

other cootrftct ” r of a\" Krt f r peraoa I proi<rty 
or 1 T the Ttloe of anch V cperly mthift tl e mean 
Ine of I 6 of the MofuAl «ual Canae Coorta Act 


eaeea n of ft decree »c»iiiurft bo t tic to rt. >*1^ 
Rub e > 

[BB.li.R.,F B. 608 17 "W R.,300 


{XI of ISOo) Sam olpal AbaA t Bam Oopal KEBBCrTT 
Mei 9 IT ye 135 „d r >o t Sam.1 Z {BS UJL, SIS not« 10 TP R. 23 

S..7 AU 132 t ferred V ScBjartt feracH r 

Jinasais ^ li B. 7AU,865 Jmoio eallafr^ 

pr XI of logo a 19 -JfeMthst for the 

. ei “TT' ~~ Ifartwfartt pnrpoaea of the Mofuss 1 Small Caaac Court Art 

"** 0'~- •tandiigtirahfTiij(o6“moTCftble”property 

‘i Antby ft.i„nceofft Xi-r> y Za a„al Xian 1 L.sJ 3 All 

fa Jnf eertaocTopa referred to. Uutn RiSt e DarLAT KiM 

to enforr. the I jpotbemtion a «mall C nie R. L. B . 6 AlU 

a •Fpctl Wend barred W 22o — — Sugar " 

,®®‘*he (TnlP occdurc Code «f 4 a«ib Itutrclla properlg — A atoae au'-ar-in U waft held to 

Oo«al'’«^a’’ fele. *•- “®T»*We or pcreocal aa d at rrgn I ed f 0« i® 

p-rt i\aA T Com g , ^ toOTCahle propertr HcBinrsOii, SCfOH e 

"•iraja Uuppo, ^ 04 4 S W, 15 

“•*^^“***0 r Ckixbus “ 223 Treat— <Ir“^ 

[Elalt 10 SO my Oroya — Afereolla yroyerfy. — Tree* *ud groiria? 


Coafro KaaiCBASBftlUcTTe JanraATB Cscc* 


•cafe/byyofJeea/ oa oea a,e 
Art legs , g Arntby 
r cgiaWredmortea e-Vnd 
to enforee the I jpotbeention a 
wrtiuitwiibn he ueao n of a 

a *L’ rT,)' *1^“ * ‘Ppctl »!m d 

^^oftheCnlP occdure Code 

OaLl'tKl^ o *5a fo 


[I.L.B,6A11..5®^ 

1 Sugar m 
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DKiKST OF CASES, 
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SMAli CAUSE COUBT, MOPUSSIL 

— continued. 

2. JimiSDICTIOK— 

crops arc not moveable property.- TopaiIi Ahmttd 
V. Bakee MAunri JIookeejee ' . 24 'W-E,, 394 

227. Groicittff crops. 

— Grovring crops are '‘immoTeablc property/' and 
excention of a decree of a Small Cansc Court cannot 
be bad against them under s 1') of Act XI of ISGo. 
Qopae CiiAKDEA Biswas r. Eamian Sikdah 

[S B. li. E., 194: 13 W. B., 275 

Muhammad Sieeman v. Satu vaIad Haeji 

[6 Bom., A. C., 90 

228. Suit for posses- 

sion of tree or deiitery of produce — Suit for definite 
quantity of produce of tree. — A Small Cause Court 
cannot entertain a suit for the possession of a tree, 
nor for the annual delivery of tlie produce, so long as 
tbe tree should be productive. But a suit for a de- 
finite quantity of tbe produce of tbe tree, or the salue 
thereof, may be entertained by a Small Cause Court 
if the value be withjn the prescribed limit. Shasti 
LAUS nMrKAEASAMJIA U. TEPA VEKKATHArrADAS 

. [3 Mad., 237 

229. Suit for fruit 

upon trees — Suit for compensation for the tcrangful 
taking of fruit upon trees — Immoteahlc property, 
— ^IVben the dam.spe or demand does not exceed in 
amount or value the sum of five hundred rupees, a 
suit for the fmit upon trees, or damages in lien 
thereof, is a suit cognizable in a Mofnssil Conrt of 
Small Causes, the fruit upon trees not being immove- 
able property , but being moveable property mithiu 
the meaning of s. 6 of Act XI of 1S05. Kasib 
Khaic c. Kabamat Khas . I. L. E., 3 All., 168 

230. Th ate h. — Suit 

to recover a thatch of a valueless than BoOO must be 
brought in the Small Cause Conrt. A thatch, espe- 
cially when severed fjrm the house, is moveable pro- 
perty. Easicumak MOOEEBjrE r. Peakaath 
J ldoKEBOKE 7 B. L. E,, Ap., 41 : 15 "W. B., 499 

231. Suit to recover 

ialuta terialte on the crops of rillage lands. — A 
suit to recover balnta lev iable on the crops of village 
lands is not a suit for an interest in iand. but for a 
share of produce severed from land, and is cognizable 
by aMofossil Court of Small Causes. Kaeu Piba r. 
X'aeo'Shidheshtab . 1. 1,. B., 8 Bom., 28 

232. -; Act XI of 1S65, 

s, 6 — iSiiiV by voiandar mahars to recoccr '' aya” 
— Immoveable ^n-operty. What is.— A suit fur baluta 
Or aja is a claim in respect of a hak belonging to, .and 
forming the cmcluments of, an hereditary office 
amongst Hindus, and one in respect of immov cable 
and not movc.ahlc or personal property. A Mofnssil 
Small Cause Court has no jurisdiction (o entertain a 
suit for snch a claim. There is no difference in prin- 
ciple between the liaks of hereditary officiating m.a- 
hars of a village and the hake appendent to the here- 
ditary office of a village joshi, or the office of an he- 
reditary priest of a-tcmple and its tmolnments. The 


SMALL CAUSE COUBT, MOPDSSIL. 

— continued. 

2, JTJBISDICTIOK— cen/fn«c(f. 
haks of the former are not pertonal property. 
Aepaka c, Xagia . L L. E,, 6 Bom., 612 

233. — Suit for share 

of holcwarianee allotcar.ee, — A suit by an alleged 
sharer in a hakwartance allowance to recover from 
the defendant, who received the whole of snch allow- 
ance from Government, the plaintiff's share in it, was 
held not to he a suit cgnizahle b\ a Court of Sm,all 
Causes. Vesuaji Lakshman Deshpande v. Ya- 
MUKABAi ... 7 Bom., A. C., 114 

234. Suit for malik; 

ana alloirance. — A suit fm- a malikana allowance 
concerns the proprietary right in land. A dispute 
concerning it may be regarded in the same light for 
the purposes of jurisdiction as a dispute concerning 
the proprietary right itself. A suit therefore of this 
special {tfscription is not one for a Small Canye Co- rt. 
Mahomed Kabamutooixah r. Addooe Majeed 

[1 N. W., 205 : Ed. 1873, 288 

235. — Act XI of 

s. 6— Suit to recorer price of buffaloes after sale . — 
A obtained an ikrar from B by which B pledged to 
A certain buffaloes whicli B purchased with money 
borrowed from A. The ikrar also stipulated that B 
would not alienate his rights in the buffaloes till the 
sum borrowed was repaid. A obtained a decree 
against B for the amount of the loan and attached 
the buffaloes in excention. This attachment was set 
aside at the instance of C, who purclmscd the buffa- 
loes from B after tbe date of the ikrar given by B 
to A. A sued C { making B a party ) in the Small 
Cause Court, praying for the sale of the buffaloes 
pledged to him by S, or, in default of that, for the 
sum due to him. Held that snch a suit was not a 
suit within s. 6, Act XI of 18C5, to recover personal^ 
property, or the value of personal property, and was 
not cognizable by the Small Cause Court. Kam 
GorAi Shah c. Bam Gopae Shah . 9 "W. B., 136 

238. Madras Bent 

Beccrery Act, 1SC5 — Suit to recot er m oven lie pro- 
perty. — A suit to recover moveable property attached 
under colour of the Kent Kccovery Act liadras Act 
Vm of 1865} is cognizable by a Court of Small Causes 
constituted under Act XI rf 1SG5. Davud BeO 
c. Kuxeappa .- . L L. E., 11 MaA, 264 

237. Municipal CommisBioners 

— Act XI of 1S65, s. 9 — Suit ayainst Municipal 
Commissioners. — S. 9, Act XI of iss.'s is no barton 
suit against XInnicipal Commissioners being brought 
jn a Court of Small Causes. Hut.ish Chuudee 
Taeapattce r. O’Beien . . 14 "W. E., 248 

238. Municipal tax — Suit to rc- 

cotrer Municipal fax. — A suit to rccot era Municipal 
tax is not ccgnizable bj a Small Cause Court consti- 
tuted under Act XI of lbC5. Lo&ax r. Kukji 

[I. L. E., 8 Mad., UO 

239. — Wrongful as- 

sesment of profession lax — Madras District Muni- 
cipalities Act fMad. Act IV cf lSS4j, ss, 49, 

SO — Brovincial Small Cause Courts Act fIX of 
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SMAIili CAUSE COUHT, MOFU8SI1. 

2 JUEISDICIIO>— 

I^7J, tei 11 para l—Or^ir of a Loeal Oattra 
nert The UaninpiUtj »t Totiei'fin deRi%tidrd 
1150 ai froffsiion tax frcTo the SontU Indian Bail 
way Compan* which had already paid prof cii on Ui 
t) the llLDicipality at ^e■„a^1ta^n ITie t OKpan J 
coiupi ed with the demand under proteit and aned 
the Jlunicipalitj for a refund of the amount paid on 
the 'tmall Came Side of the Diitnet Mnnaira 
Court Utli the Court ha \ jnriid rtiou to hear and 
determine the suit, it 42 and 50 of the htadraa 
Diitr ct Enuicipalitica Act of lost and eeb II rhl 
tif the Provincial Small Cauae Conrta Act (IX of 
lhS7) are cot applicable tn inch a ruit. Trncoat'* 
XlvsicirauTT e Sotnn Ixreiv Rlnwai Co 

[LIi H,,13^d..TO 

24.0 - J>i-e*c>oetaf 

SnaJl Ca,„ Coarit AH (IS of tSSTj, trk II. 
art! S a»i 13-Caltaila Uuaie>pal CoataUialtta 
AH (Btaj AH II of U%>iJ i, Iff aad IW- 
Sutf t rtcarir ottap er*« a tare o/Mzfy Meoe-aer 
ef a Uifir - A enit hj the proprietor < f biutee 
land for the retorcTi of MunKi(«il taiea from tHo 
owi r of a hut in the huatee it cojciiable by the 
Proiincikl ''mal Came Court a B»wof 4TB Uirrma 
r ( on 'saKRiAi 1 la It . 23 C«le^ 835 

841- Order of CiyiI Court— 

Sail iu It! oeida miiee/taaeoae order o/Cieil Coart 
— K Small Canae Coart baa no inriediction to eel 
tilde a miicellaacoua order patted by a Civil Court. 
BisiEtsaokf ErcsiTLatt 

[IIT •W..118,Ed 1873.188 

8d2. — Eartnorahip accouttt— Aaif 

ueeo.at —A ruit for an aecomot of 




low 11,314 


flSIAIiI. OAUBB COURT, MOEUSSIL 

— cvatioard 

2 , jmilSDICTION— eoafiaaed 
the foist ptopncterior an nnJivldeil eaUte.wtdoiil 
be entertained tn a Conrlof «njall Camea. P.iktovb 
A cnisrn t PKiaTMoncx AenaaizB 

[T,lfcll,e Calc., 651 ; 7 C I.. B ,657 

216 -Trotiattal 

Sne/f Caai» Coarti AH (I^ of fSS 7 J. »e 4 . lit 
art S9 feJ—Satl If a retired part aer for (ler*^ 
aUtraiioa dae o% aeeoaat of Air r»/ir« ”*»/ —* 
onU by a retired partner for money alleged to hart 
beru agreeil to no paid to bins by the eontiuuiej 
parterre In cocildcmtion of bit retiremcst fi n« a 
amt for balance of a partnerlbip. and la ert excluded 
from (be jnnadieUon of a Court of Small Cauoi*. 
Pacji l.aL r Cuasoi 5 Ui ,, 

[I Ii. R., 19 AIL, BIS 

- SellteoieH 


, . Art SI of 1S63 

I 0 —Where defendant had been plainlifTo aerTaut 
1 ? f V rlamliira itop, eu the underatandioif 

that he wax to be remunerated by a imaU ahare of 
the profita m lieu of fixed wagea a auit to recover 
the balance after d ■duclion of aueh renrancraUjo was 
btldtoUaiaitonademandcc^rahlcby a Small 

MfOTnt. Kak Easaii Sbaha c Bticftaaui 

IBW R. 5 , 

-r— : Sail e.rofri., 

^eif oa of partaer.htp aeeoam —A B. and C. tho 
5 oiut«wn»M.fan wtate. ned their tenant m tba 
Mun«ra Court for rent , the tenant defeated tbo 
ih « J Vrtviog payment of the entire rent to fl A 
Ihm bwught a ,uit in the Sm.U Came Court agamrt 

aw.M j ‘ '“vonad by bun and 

CoSrt.^ “ *“ w the v ^n iVi 

of pleaded that he had expended the at 

aoil V ‘j ®f the joint eat 


S 40 : • , 

,ceo«a/e— ProwiM <» pay talaaei -The pl»int.S 
and defendant, having carried on bnalneaxlnrarticr 
ahtp nettled their aeconnti and itnick a baltnee cf 
Itl 96 which the defendant agreed orally lo par w a 
month The pUislilf bow aned ta a Sm»ll Caart 
Coort for the amoutit, not aiking for aa aee ■Mt ^ 
be taken. Held that the enit *aa W 4 i 8 fwca''i* 
UaaiMCTOC r SitHjrAT^ 

p Ii. 11 ., 21 MsA, 3M 

247. Priaonern’ Teattmony Art 

<XV of 18e9)-a/e/rr/./ Swiall Caait r»»", 
Jadia af—Defeadaal la eeifody— A ■****• ®*.* 
Small Came Cosrt in tba motuasil ronld direct Ua 
jallov lo Irbc up before the Court at the branoj « 
the amt, a defndaht ccmml ted to emtody, nadiT 
a 78 of Act Vni cf 1669 , without having rectrarw 
to the procedure nodur Art W of 1869 Aoiaa* 
Man r MaaTis Daa _ ... 

[6B L.E.,215;13W.Bw278 

— PorcliMO money— Cit'T 


tefareCode t BlS—baitlorieartrpare^aee^^r 
— 0 *i{ iy pareAoerr at CoaH eaU w*ea deilor 
■o ratnrt/e la/ereif — A init brongUt, under fc 51 * 
of tho Coda of Civil Procedure, by a pureliaxiT at an 
eaeeution tale to recover' the purehtao-money, wh^ 
itle found that the jadgment^tebtor hal no 
tntemt in tho property which purported to 
U not a amt cf a nature cognliable by a Small Ciu« 
ConrtconetitntrdnndcrActXIcflSdS 
raa r >a*aTasa . 1 . 1 ,. E., U Mad . 260 

240 J’roeia'ivl Snatl 

Cewte Cowrfa AH fIS of iSS7), rei lit art f 1 "^ 
Sait tareooter parrhaie^oaeg If pareiaierfjeefea 
from pceteeiioaofittpwrekathf a (Atrdyecraa.— 
Where a plaintiff brought a init m the bmall 
Conrt to rcrover from the defendant the pnrehn** 
memey which he had paid fora piece of LmA but fr®® 
whKh however, he been ejected by order cf a 
(Sml Conrt at the inatanee of a third psrion, it wat 
haU that the exception to art. J 1 of the aecood 
aehednle to the Provincial Small Cansc Couita Art 
(IX of 1687 ) wai no bar to thenuintainability of the 
platstiC’i tuit, although, ai a defence to the action, it 



( SGiO ) 


DIGEST OF CASES. 


PIVTAT. T. CA-DSE COEBT, MOEUSSIE 

— continued. 

2 JTJRISDICTIO’— con;inuf<<. 
bo ncce^sary for O- dofcnaaot to show ^at^bc 

bad a goad title. Gool ^HA^ t. 63 

250 Eeceiver-PoTor to appoint 

fieeirer — Aliachmeni and Cadsca 

T 26 S.— A Court of Small Causes 

cedure Code, , tVpi.e{orc, on u hicb 

cannot appoint a rccen cr. ' date on ubicli 

recovery will be t,me.bamd bcr^ 

a sale can inontbs^from tbe date of 

Procedure Code, 18< /, is available for satisfac- 

tbe attacbment 

K^JGI^;^AT^BAs r. 2 558 

251 .- Eegistration 

tbe Cairt in ™'c“use Comt tberefore bad 

maintainable. A .. ^njer that section on a 

jurisdiction man application unacr 

iond on Mbicb not more than 115- 0 ua 

time of tbe C. O. Eef..U 

MASADBT MoDTO 4AV.it., ^gg 

SBEEMn>T Sen o. Gobai Gmee ^ . 

.bicb asnitun^^ 

j;“ frt 1.53 th^ R500 IS 

Act XX VnCmsil Court of Small Causes, and 

cognisable bvn^^ Procedure, 1877, no 

under s. £>‘•6 ot tue t,ou ngainrt an order 

second appe-allicB to te High ^ 

passed on an appbeat „ j 5 „r;iTji.cHABJEE r. 

Wdein sucb a E H Calc.. 169 

■RXbTTEASI CnATTOrAUHEA I. Li. it , 

n = g Eent-5«-< for 

/„Ddofc-/rfes.— Snit formoncj forubich 
acrefd to Irt defendant tap certain date- 
ge^'lfd appropriite tbep^ducefor^a sm^^ 

to^tK:cb"oV.a contract in respect of jbicb » 

Suit hp ian^- 

■ / mtircliaser of produce' of tenant s 

7, older wbobcld a decree for 

Inndforrent-Vanmg ^ 

money aEamrt &, a c ^ I d 

exccutiim of Ij produce was purcluscd by 

occupied by G. ani s j ^ 

S. The 6,0 nnioirat of tbe rent, on 

laud sued G and 5 for tl p_ 

the P'^oo"^ f"t-hc 1 ind Ins hyrotbcc.itca for tbe 

Act tbe produce 0 tbe lino ' I,,, I,oid 

rent. Eeld tbot tbe deltn.^^^ tberefore mie 

responsible ex deh f , rlaimed. being under 

for damages, and the nmo Cans^ 

HEOO, one crgnizable a g 5P8 

SnEBBA r. Hubasi 


SMAIiL CAESB 

— continued. 

2. JUPISDICTIOX 

255, 


( 8650 ) 

COTTET, MOEESSIL 


confijiiieif. 

- Suit for 


rent 

un'deragreement-FaiUire toprore 

a suit for rent of a holding w hicb the 

to be included within certain bomcstead land which 

be owned in lirtnc of a sale certificate in .execution 
of a decree, tbe defendant urged that the ^o'^boldiug 
was cvprcssly excluded fro n the certificate. The 
ZintiC coiitLded further that the 
aJ^Md to pai him rent for tbe land m dispute. 
UfJd that the* material issue was as to tbo allegoT 
^Icmcut, and that, if tbe plaintifi failed to P™' « ^ 
would be as to whether the laud belonged 
to him or to the defendant, and 

settled in tbe Civil Court. Khudeebam Bi^AS^r^ 
KOEAB Budonee Dossee . . 21 W. , 


256. 


Tenant and 


“ “?£“s S rif — 

assignment from A pam to ^ pii6n,ately D. 

iLoring such payZnt.'rceovered the rent from B 
?y a sepaZe suit in wbieb no plea °£ P^/^f 

S" S-rK\. s„n c.... c«,. .pi™ 

the zamindar defendant 

r.^r4Su. \t'U, 

Jndw of the Small Cause Court was 

for tbe same. Deantjt SlUNmni lo W E , 190 
DOBSIA . . . • • 


257. 


Suit for use of 
for rent or biro of 


-s^d to be f^ 
passing and repa'sing to and from Ins ® 

\eld that, if there was no express hiring, the 
dant ought to be sned for damages for 
upon till plaintiffs land ; that if be agreed to pay 
fnr the nsc of a way across tbe land, it -nonld im 

S. ”a n't”, it.. »« tt. s«.i. 

liar competent to cntcrtainae su j8 

GOOD . • O w . iv., • • • 

„,-g — Suit for rent of 

Bui ,1.. It. pn”r;' ” 

ig*u.lu.,l luud ll» tu^ 

mere accCESOncs .. GupenaF 

not ba\ e jurisdiction. CnUNDE -twr^ ^ 

Pandey . . • * “ ‘ , 

-t-Q Arrears of rent 

of utstead, or J. 

’S-fVS "-T Alif sl,fS.r COU.I 



DIGEST OF CASES. 


( S6S3 ) 


■SMALL CAUSE COURT, MOFOBSIL 

—tonUnxn! 

i JURISDICTION— 

has no junsclictioii lo cdtcrUm a init Icr amar* 
of rest rf lioinoti^l or battu land nitdnr ihe 
j-roMBion* rf till 1 ro'jiKial Small Camo Ccirti Act 
(I\ o£ 18S7) Um Cecb’t MiKDat *• lUli'Bl 
Brwin L L. R , 16 Bom., 174 

860 i'aij Jor ««m* 

tli;v/a/r/ tr> be pixijor ■>< nf prirate pali — A 
suit npon a contract for tlie payment of a alipnlatrd 
*nm per- incniem to the Oaner for the leave praated 
by ] im to the dcfendaiita to me a path aerota his 
landit cogDizableby the Small CanieCunrt. tVooMa 
PesaiD Siratr c SacusBza SianaB 

t4W R.,RC C Ref. 10 

881 — — — -- Suit AM 

mini bond for nmiur or enlami — FlamblT sned ui 
a Small t-anse Court on an inrtalmrol botd foe K81 
The bond had been executed for on zinr or salami coo- 
tcmporautoiuly «ith the etecution nf a poltah and 
iahnliat by wbieh the defendants ajTecd to par the 
plaintiff R335 a lear for two year* as rent for 
oertni i land The pottah and ksbuliat ha<l not been 
Tejristire 1 A prev to is suit brought by the plsioUff. 
tinder tet \ o( 1859 ha I been therefore dismissed, 
and no ral ei ideneo aai admitted to prure the Ictsds 
of the pottah and labnliit JlitJ the suit on the 
bond was properlt eognliable by the Small C^qss 
C onrt at a iiiuplo debt due under the bond It «ae 
elcarly not for rent, nor was it an abwab or tlleRt! 
ecii .ahetnent waiouttaiorsaUml was latoiaUnal. 
sreaiiaiB Moostwjs a Daswitn Mciuck 

16 B L. R., Ap , Is 15 vr. R, S07 

— — Saif /or reel 

iri f V f'oVJ'/ *«• W"#*' -Where a 
■party ised for fll7 8 as rmt, and a lAe sum as 
penally for non payment thereof, it nas held that he 
-w.. la fact suing for a pennlty equal to double the 
nnt due, and that a Small Came Court was com- 


tloisins Cncsir Osih 


6 W. R , Civ. Ret, 6 


rianejnnt and atieeenenl of ro/r — A surt Iot 

the mlA nf mni for aiiesement of 

^nrt » «"“» Cause 

«*aTr,-rl *■ KiDSB NitV CboC 

GoMr^rTwH CRreKnncTTY e 

^JorzzNiTHOnosi . 23W.R,42e 

Jet \.~o/ tafia' ■ e « I”. Suit for rent-^ 
lneres.nl * ,f "A*"'* ** ff«t »t an 

foe Mui.e defcniUnfa and for a d.ciee 

-295 [WW.R.lTO 

Inadeeed S-it for reutof 

of UndsiM for *“** •*•*»«»* 

tor bunding porposes is cogmeaVle ' 


SMALL CAUSE COURT, MOPOSSIL 
— eoafiaacif. 

2 JURISDICTION— fsa/iaaed 
Mofuttil Conrt of Small Causes. PBiMf BifWin » 
NocooB Kcbuoux ' . 18'W.E.,S08 

Gokuci. CncKB LnimajaB r. Mosidb* 
N awBOO . . . » - 31 TT. R., 6 

268. — — Suit on hiht- 

aeef lemd Kr arrtare ef reat— A suit upon an 
aUlment bead guen for arrears of rent U cojniubli 
m a Small Cauio Conrt Also a suit by a jndgmreb 
debtor to reeorcr laoaey paid by him to be app irf 
ID ta'isfaclion of a decne undtr Act \ of 
but Dirt to applied by the decree bolder bffVTt 
CarK* GnosiL r .Maboved Aisr. Tisirts 
CnCBS llOE e. Gopal Kisto Rot ^ , 

[A'W.It.S C O.Eet,6 


287. - 


- Suit 


% d^cs- 


neafpirea for arrearo e/reui—Aei XI of jSBo,* S 
—A Suit to Tccoarr arrears of rent on a tsboid but- 
bnodi. oodcT which defendant had been apjioioted a 
tahsildar U> eollfet rents, havine been filed before ta« 
Muosif, It seas retnmed as briuff eojniEsbIt of 
Ojort of Small Cttnies The Judge of the [*l^ 
Court, seem? that the inslslment bond on widen 
sort was broocht wm exactly la the form of • 
kabuliit, *nd that the defend int was In 
the land for which the rent was claimed. Tevr*?!. ii 
questioo of jurisdiction to tlie R igh Court, which beja 
that the money which the defendant , JS 

pae, being rent, toald not he sued for under Aft St 
of 1805 Fbabxe Moane Eor 

assaoKoah . . 18W.Rw«* 

288. Sait for 

trhtro tkere is no con/raet fo pog it —A rod W** 
brought Id the Small Causa Court by a xaminirf 
Bgaiort a raiyat for arrran of rent Theplsawi 
alleged that he had tendered pottabi which t**® 
fen&nt was bound to accept, and tbn defee“®* 
alleged that the rent specified was snfh 
was net bound to accept the pottabs. ITeW 
the lurt was not ccguiaablB by a Conrt of SmaJ 
Cnnsea. there being uo contract between the partis 
for the payment of rent Vxa batacbaIiA 
r KsSATasA Rzasr 4 Mad. 383 


209 Suitforamert 

of pAa'iar— A suit for arrears of 
desctiptioa known as phullcnr cannot be tried Dj 
a Small tanio Court. Gooiwo Sooioot r GoawJ 
UncKVi . . . 23^7 B.,S04 


. Jet XI f 


lSSS,a 6—Jumi,cUon—Suitfor ttfuud of Tfn> 
w Natarily pout to a irroug perrna— A Itofusid 
Cmtrt of Small Onuses lias no jurisdiction nnihr aV 

of Act XI of ISCStocntertainarortfurarefundef 

mmey paid as rent in which it u found that we 
jiaymest was made to a wr ng perso i roln'ilardy 
and under so mistaho as to that | ersou 
enUtlcd to recelte it bat with the nlject ®* 
ftaading on intermediate tcnnre-boldcr 
CuAWB Dcm r VOSAtSaWTAL ___ 

[LL.E., 11 calc., 738 
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DIGEST OF CASES. 


( 6654 ) 


CAUSE COtTET, MOEtTSSIE 

— contir.u^d. 

2. JUKISDICTIOX— con/fniW. 

271. Sait fot rftti ' — 

Su'l ni fail rate^ after remission J'or voars — Act 
SLIT pfJ'-GO, s. 3-“ St’if ”—.Vad. Ses^. XXriTt 
of ISOS and f~ of l'-22. s. S.—X Mmliuliri wss 
altaclicd in iSlT, nndtlic Coilrotor, wUlinnt authority 
from the Board of Rcrcmie or the Govmiment, 
rcmittrd a portion of the tirvni, and continued such 
roniwion until lS-12, rvlien the tamiiidari w.is rc- 
Ft< red. The then zamindar and his successors con- 
tiilncd the remissions, alu'ays, hou'crcr, entering 
the faisal rates in the pottahs and eettiiiir don-n the 
remissions as mnnasib. In ISiil the, plaintiff be- 
came lessee of the zaminriari, and in 1S62, pinsnimt 
fo notice, he tendered pottahs for Fasli 1272 to the 
defendant and the raiyats at the faisal rates. Jltld, 
first, that the plaintiff svas not precluded from rais- 
ing the rents to the amount of the faisal assessment ; 
secondly, that tho Act of limitations did not appl^ ; 
and, thirdly, that tho plaintiff might sue in a Court 
of Small Causes for the rent for Fasli 1272. The 
uord “suit ” in the proviso of s. 3 of Act XEII of 
18G0 referred to regular suits before a Collector 
under Act X of 183P, and not to the summary pro- 
ccedirgs under Begulation XX'V'III of 1802 and s. 2 
of Begulation V of 1822. ADiOTlAir Fttial r. 
Kovit Cin>'KA PiLiAi . . .2 Mad., 22 

But ffs TJppaxapati Ga>'akat.i GsRti r. Baiati 
Bampdit . . .2 Mad., 475 

272. -Sxiif for damages 

after notice to quit or pay rent. — A notice was 
issued on defendant rceiuiring him to quit the lnnd 
or pay rent, and defendant refused -to do either. 
Plaintiff therefore rightly brought his snit for 
damages, and not for rent, and the Small Cause 
Conrf had jurisdiction to entertain it. But as the 
Court rejected the suit os being snbslantially one 
for rent, its order was set aside, and the suit ordered 
to be restored to the file of that Court. Buoobttn 
U oJiuK Bosk r. CntnrDKBSATU BASEnjEE 

[17 'W. E., 69 

273. — — — Damages on 

account of rent — Sait for use and occupation — 
Trespass — Tjectmcnf — Hlesne profits — The plain- 
tilf, alleging that the defendant, with her per- 
mission. removed a lock placed bj' her on her house 
and took possession of it, sued in a Court of Small 
Causes for “damages on account of rent "of which 
she was thus deprived. The Court, regarding the 
suit as one for use and occupafon, made a decree in 
favour of the plaintiff. JSe/d that the suit was not 
rightly regarded as one for use and occupation, for 
the claim avas not based on any contract, express or 
implied ; it should have been regarded ns an action 
of trespass brought to try a question of title,- an 
action in which the Court of Small Causes had no 
iurisdiction. The plaintiff’s proper remedy was by 
an action of ejectment in the ordinary Civil Courts, 
to wliich, if he chose, he could add a claim for mesne 
profits for the period during which the defendant 
had been in occupafon. The decree of the Court of 
Small Causes was accordingly anuulled, JAniirA- 
UAs e. Bai Shevkoe . I. L.E., 6 Bom., 572 


; SMALL CAUSE COURT, MOFUSSIL 

— continued. 

2. JUEISDICTIOX — continued. 

274. ‘^Damages on 

o'cottnf of rent” — Suit for stse and occupation — 
Trespass^ — Fjectment — .l/crn- profits. — The plain- 
tiff obtained a decree declaring him entitled to a 
certain hoase. He thereupon gave to the defendant, 
who was in occupation, notice to pay him rent, and 
on default of such payment he sued the defendant 
in the Court of Small Causes to recover “ damages 
on account of rent.” Seld that the suit was not 
maintainable in a Court of Small Causes, which 
could not he used as a medium for ejecting, by in- 
direct means, a poison in posscs-ion of iinmoi cable 
property, field also that the plaintiff’s suit was 
only maintainable as a snit for damages on account 
of trespass, and in such a suit it would be necessary 
for the plaintiff to prove possession prior to the tres- 
pass, or to have obtained a decree in ejectment 
which would relate back to the date of the trespass. 
Tlic plaintiff had obtained nothing more than a de- 
cree declaring him to be the owner of tho house j 
hut this did not npccssjrily import .a right fo imme- 
diate possession, nor could the plaintiff be allowed to 
derive from it all the hcncBts which ho mieht derive 
from a decree in ejectment. Kaeidas r. VAiiABH- 
. . . . I. L. B., 6 Bom., 79 

276. — Smf for the 

recovery of damages for the use and occupation 
of land. — A suit for the recovery of damages for 
the use and occupation of land is within the jurisdic- 
tion of thc'ifofussil Small Cause Cotirts. JIaehait 
Laii Datta r. GonmniAH Sabdae 

[L L. E., 17 Calc , 541 

KaiiiKbishkaTagoee r. Izzatak.mssa Khatcn 

p. L. K., 24 Calc., 557 

276. Troviiici al 

Small Cause Courts Act flX of 18S7J, scA. IT, 
art, 7 — Suit for damages for stse and occupation 
of land, — A suit for damages for use and occupation 
of land is cognizable by a Court of Small Causes. 
Vika Pilbai c. EAKGASAm Piuai 

[I L. E., 22 Mad., 149 

277. - — Suit for jodi — 

Frocincial Small Cause Courts Act (IX of 1857 ), 
sch. Jl, art. J3.— A suit for arrears of jodi rent on 
favourable terms is maiiitaitiable as a small cause 
suit under Provincial Small Cause Courts Act, 1S87. 
Vbkkatagibi Bajah r. Veitkat Bap 

P L. E., 21 Mad., 243 

278. — F roc in dal 

Small Cause Coiirfr Act (IX of l'S7J, s. 15 and 
sch. II, art. 8 — Suits for rent other than house rent 
' — " Suits of the nature cognizable in Courts of Small 
Causes’* — Second appeal — Cicil Frccedsxre Code 
(Act XIF of 1SS2J, S.585.—X suit for the recoiery 
of rent other than house-rcut docs net become a suit 
of the nature cognizable in Courts of Small Causes 
within the meaning of s 6SG of the Code Civil Pro- 
cedure because a Judge of a Court of Small Causes 
has been invested by thc_ Local Govenunent with 
authoritj fo exercise jurisdiction with respect thereto 
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mOKST or CASER. 
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6MALL CAUSE COUET, MOFOESIli j 


2 JITI'DICTION— <-6.f «.«f 

on^<T ■ 55 »-1 wh n »rt. « «f tl» 

iriHli, >T. n h . . U«.-> l.t 5 -.n>«nlCrfT»l«cf 

tbtralj rt niA tfrol thrcr Iruil fU I 

U'OO ^ rnic liin ilrrpiii ' lUv*»*vi T 

[I un,2aM»«U220 

C«/r« -Oftp***!! A«l.« r N*irtl’« 

[1 E. E., 23 M«d, B47 

iccidfi y m roll Bffifli oxmil 56 lW«’iO»* 


279 




« f/« - 
rrroorry 
■t (1» Utnl* 


/cr poyiP#»- > -•— -- 

(Jft XU «f IVsij f S<:6-l<i«rf;errf «• 

— r»pi »»• It! n lit -fi'-vi) 

A ta>t l*ni'5ur5 ti] trr *r t of tK* 

liy th« t n«r>l of <xr it foytnrali Ukri kt 
krA In rfiprft f l5u> rmt of ! ' kold i>V 

ns Ki'O It 0 an t fpcru* 1» Vv t*» ‘b» I 
C»o« Conrt t d nnd r a. S'P f »l i Ct« I I n» t»t» 
Oda 10 I alp'll la. T1 •» u n* m 

«,lt4 of tl» r • "nl T a aj Art to o «TT*d« Ik* 

poM t a ft fC of lx it t r ft lar* t «•!* M 
it d t re n • nit ili e* a 1 5ai no laatln.; 

a t lUs >0 roT 

(L U lU 26 C«5e 842 

4 c w rr. 08 


open tbr aturr f tV 
Tno I iLl ni r il t 


250 

lord0^ai»4la ranrnf /«* « ftrfi • <«aa faaam 

If Aim iml tf rlr r*a< <o a Hit! ran • Ar ««•«! 
Mraf— n liflrr ioak » tt I oca* ffrratarjtr 
iamitfit — lUlil (*11 IbeFvIlScecb) Ibat • M I by * 
ludlord tpa nat a Irnant fra 0<rtais arm of monry 
ya jablabt 1 tn tut of lb* rrtt lo a it rd yiTinoot I -r 
aaii'iimttii ii ot* for trat and rot for dama.aa. 
r«/aaf<rr ilitfrna T /fanii (Aai^ar Da.r J L 
U Colt J2/ »,fmfd to. II Aof*t AU » 
^.Ao»arf J C W 5,dj5*ppm.Hof 

H ii.r Ti Kemsi Dim r AfarTo«n Cnceiiw 
LIoll..27C«lr..67 
(4 C W. N , 3 


.uMo4 

yr»*W» 



«oi ann dm a n ' for btracb 

c{ ronh^t «.tl. a .0 t I, ^ ,t cMnniatle 



^ U Ibt'O “4 
“mall Caaar 
^mKHrell• 

117 "W R* 55 
■ 8,>tfaTra0* 
A init fortbartf 
ia togniiabfg uif 


SHALE CAUSE CODET, HOFUBSIL 

i. JCri'"DICT10*f-'*e»f 
r**#* Coarfr Art fJX»f t^-^} 
ratiir'flwnrd Is r^ntl ab»rrt IiBii apf^ai-i 

In^toatatakbilnrirmtl not adtr?* K n\v* a 
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smaijI, cause COUBT, MOEUSSrC. 

— eontintied^ 

2. JURISDICTIOK— confi-imcrf. 
by the latter on a division between them of the pro- 
ceeds of an execution-sale as his share of such pro- 
ceeds, under the order of the Court executing tho 
decrees, is a suit of the nature cognizable in a Conrt 
of Small Causes, and consequently, where tho 
amount of such money does not exceed five hundred 
rupees, no second appeal lies in such suit. Mata 
Pbasab V. GAtmi . .XL. E., 3 AU., 58 

287. 2 Civil jPro~ 

eedtire Code, 1SS2, s, 595— Sail for refund of pro- 
ceeds of execution-sale. — S and A held mortgage- 
bonds executed in their favour by the same person. 
<S’s bond was dated tho 16th June 1882, and svas re- 
gistered, the registration being compulsory, Z’s bond 
was of prior date, tho 30th December 1880, and was 
not registered, the registration being optional. 
Both instituted suits on their bonds against the 
obligor, and obtained decrees for sale of tho property, 
the decrees being passed on tho same day. The pro- 
perty was attached in execution of both decrees on 
tho 14th August 1882. Tho sale-proceeds were 
divided by tho Court executing tho decrees equally 
between tho parties by an order dated tho 1st May 
1833, notwithstanding that S claimed the whole on 
the ground that ho was an encumbrancer under a 
decree passed on a registered instrument, and there- 
fore entitled to priority. S, being dissatisfied with 
tins order, brought a suit to recover from L the 
moiety of tho salc-proocods paid to him. Held, that 
the suit, being one to compel the defendant to refund 
assets of an execution-sale which ho was not entitled 
to receive, and to set aside the order of the Court exe- 
cuting the decree, which directed the payment of tho 
assets to him, was expressly allowed to be brought 
under the provisions of the penultimate paragraph of 
B. 295 of the Civil Procedure Code, and could not 
be regarded as a suit of tho nature cognizable in a 
Conrt of Small Causes. Shahi P»Axt o. Sms Lau 

[I. L. B., 7 AU., 378 

288. Suit for money 

paid for property sold, where judyment-debtors I 
had no interest — Provincial Small Cause Courts 
Act (IX of 183TJ,s.l5. — Held that a suit to re- 
cover from a decree-holder money paid as tho price of 
property sold in execution of a decree os the property 
of tho judgment-debtors, on the ground that tho judg- 
ment-debtors had no saleable interest in the property, 
is a suit of tho nature cognizable in Courts of SmidI 
Causes within the meaning of s. 686 of the Code of 
Civil Procedure. Makukd Easi v. Bode Kishen 

[l.L.E.,20 AU., 80 

Neither art. 2 nor art. 85, el. (j), seh. II of Act IX of 
1887, oxclndes such a suit from the cognizance of the 
Small Cause Courts. Pbasanna Kemab Khak r. 
Ujia Chaeah Hazea . . 1C. W. N ,, 140 

289. — — - — — Proceeds of 

immoveable property— Jurisdiction — Act XI of 
''865, s. 6 — Money had and received — Sale of tenure 

-Co-sharers, — Tho plaintiff and the defendant were 
i-owners of a certain talukh. The zamindar brought 


SMALL CAUSE COUBT, MOPUSSIL 
— vontinued, 

2. JURISDICTION— continued. 

a suit for arrears of rent of the talnkh against the de- 
fendant, obtained a decree, and in execution of that 
decree sold the tenure. The proceeds of the sale,, 
after satisfying the zamindar’s decree, were taken by 
the defendant, and the plaintiff instituted the present 
suit to recover an 8-anna share thereof. JS'eld that 
such a suit was not cognizable by a Small Cause 
C^nrt. JIaia Prasad v. Gauri, I. L. B., 3 All., 59, 
dissented from. East Coojiae Ses r. Bam Coinni 
Sek , . , , I. L. B., 10 Calc., 388 

280. Salvage — Suit for salvage — 

Abandonment of property saved, — A suit for salvage, 
even when the saved property has been abandoned 
by those in charge of it, is not cognizable by a Conrt 
of Small Causes. Kishoee Sisgh v. Gekkesh 
Mookeejee .... 9 W. E.., 252 

291. Tas: — Suit for amount of trade 

impost— Suit for rent. — A Court of Small Causes 
has no jurisdiction to entertain a suit to recover the 
amount of a trade impost alleged to he leviable from 
tho defendant in common with all other persons 
carrying on the trade of weaving within a particular 
district. Such a suit cannot be considered as a claim 
for rent. Jaghibdae op Aenee v. Peedtass'a 
Mtoeey .... 6 Mad., 317 

292. Title, Question of — Denial 

of title of plaintiff by defendant. — Where tho cause 

I of suit, as stated by the plaintiff, appears to be within 
; the cognizance ot a Court of bmall Causes, the 
mere denial by the defendant of the plaintiff's right 
ot title is not sufficient to oust the jurisdiction of the 
Court. If it reasonably appears to the Judge that a 
bond fde question of right, which is not within his 
jurisdiction to decide, is fairly raised in the suit, his 
jurisdiction ceases. Ammaeiu AsuiAli v, Stohu 
VA niTAE .... 2 Mad., 184 

293, Question inci- 

dentally arising. — If n bond fide question of title 
arises incidentally in a Small Cause suit, the Court 
should determine it. Aiaoieisami Naikee v. Ih- 
EAsi UjjAXAN . , . L L. E., 3 Mad., 127 

294, Bight to cut 

trees. — A Court of Small Causes may try incidental 
questions of title vvEch are indispensable to the de- 
cision of the claim .before it, — e.y., a right to land 
on which depends a party’s right to cut trees. 
Baeba Cuvss Gaksooex v, Gkoadhub Bahaeoob 

[ISW. E.,166 , 

296.— Suit for pro- 

duce of land, — If the right of the plaintiff be a 
question raised in a suit brought in a Court of Small 
Causes for recovery of value of produce, it is qviite 
open to tho Judge of the Court of Small Causes to try 
it and determine it incidentally to the main qaestiou 
in the suit — the right to the produce claimed. 
Dabma Axyan -c. Eajapa Axtak 

£1. L. E., 2 Mad., 181 

298. — Suit for damages 

for loss of produce. — ^Tho jurisdictioa of a Small 
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fnrAT.T. CAVEE COUET, HOFVBSUj 

-^ott Kttii 

2. /^’I'Drc^o^— «oii/»w 
Ctiv Ccniit u CO* OTt fJ a « fti t for daougr* fcr 
eaiTjiEg »w»y the prodnce of ffHa a hxii "fhoi the 
ds'radM irti np t tie to tt# Isod Ift atn»»r »o tlie 
rUira. J’rr Tresis, CV—^Tifa a ts t Ubrtnplit 
IS a fo*ni n irLcb it e ergcuahU tiy a Ssa}l Cattee 
Court tcd^r let \1 of 1^/ h tie Court nssrt detl or 
jsruSet cs >f it apf^an tkat lar den^Hy a itaKli&n 
of t tU I nued vti cli it hu cot ]orud ctKA to 
detftsune fcr anr other parpoee (haa the Aruica t 
the tn t hefo e it. Coder iseh cinanaeUneei the 
Court may boir«Ter yopcrlr praot a maDUalU 
adjourcmtnt that the qutftiou Stay he 1 1 ga rd and 
detcimuitd hy the proper tnhostl Misam 
Ifmmt ifcCasniT 1. Ik 2!., 3 Sfad. 192 

297 j,t XLIJ cf 

ISeo — PUn iff »«ed d feadint s the *t&a)l Cacte 
Court for dama^i for bar ng rat doim and rtmerrd 
tree* frea pJatatilT'a fand Defrndtot p eadM that 
he vai cat tied to do aa under h a porUh. IttH 
th- Court haij jurtSrtxn Jo try the qo/i* m of the 
grauaueti tithe Utah Ciaor Cax Rtiirts e 
Ltii CxartiSi 1) SiT 

CB ZkB. Sup VoL, 3i W n., p B., 127 
hvriniioo Cno«TintT e Cont 2VT Vl 179 
Eitt Jiisre hOTit ^BiBiu&iiEiijnc 

{9 XP B., 339 
LiuriiTCcxGtaWiCe rtvEatzx 
®*«w IS W B, 104 

fist erelBiTiTEsise BtmrtTfini 

CLZaB..2AU.,07 
atjdPat:BooJ*i»n, 0<w»oo C kitbs Dts» 

tlS'W R..956 


•‘Ortsao a? faadl-Wle-e a^ 
fJrtgazt of the reoU ae a arm 
tMtrt il ‘hood, With a at palatwo 

■ythepra.oap.^le by 

Sn ha applied ty the mortj:.^ 

3sr»dirtxrt to try what aino„t 

^ I8WB,C1, 

*/ *o( hj»a “iieeaar*— j*/ jy 

T«»e*i^ *ho ohtaiLd 

paytnrata prw^w tZ v ...?*?* ‘he anmid 

to moT»»..re«,7f ^ * 

Wi»„ Ini Uaa p W»d fw 

<h]artjco laadewai nTj Ti.. * 
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SMAIi CAI78I: COITDT, SIOFTSSHi 

— eoa/ »t*J 

Z. /W^fSDICTrO^--^oa/ aW 
ProeedsT* Codr th*t th» Intertim tf the Lejrulatun 
a* exprewd in a. C of the llo/st U *n:al} Caste 
Courta Art (El of I8C>) waatUt >0 Udirrrtly uf 

immediately inroirbj; quest osaof t tie to iae:oTe- 

ahl* peperty should nrt he eonUslle hy the 
Cause (.ourss that In the preeent suit soeh * 
quest <n was directly miolred and thaleoni'qoest e 
a. CSS of the Code had do applicatm, asd a stmd 
appeal wooU le 2/oiamft Aartfwa/-oc/>4f e 
AUael l\ SOS aud B«Jr«a h,«yJ 

* CiallfrXuar JT/eily aVoter JIU / /if 
referred Ua Putotj TittBuj » Al^oct Eai maut 
I L 5 Bam d« Qs at //ass a T Alil 
ifas* • I L. r, 4 AlU 134 1 aai Xadarttnf 
3/oot'e jta t Oaaraa Claea 31^ tepfex S C 
£^SS9 Aatla-^uhaL CamKlS r TUlZl 

(ClklUfi AIL, MI 

BOO -. . — ■■ —I .— St tfr» rtarf 

q/reat.— In a an it f r arrears of rrst a 'tiaJ Crua 
Cogrt may dtr de vh t'-er the rrnti. ^ hst ts eo 
pWr and pasa judgment for the amoun elajied, 
w thont adjudmang npou the {daiatiS*! wd 
ScBBUuurura ArriJ r VruiTP* Vent 

(lfiUd,S13 

SOL — Pmala/Mf 

»A ^aill Cansa Court baa no junslxiiaQ te try a 
an t for rest whero the ietitiuil ia»4 jUt pete sp 
hy WIT of defesre that tb* li le to the Uad b t*tpert 
of wh eh the rnt aru uaard passed from thepaa 
tiS to ethers store the emim of tb* tptsee 
between the plunt.2 tnd defendant, and that the rrrt 
elaiBed had aeersed due after the dciermiactm <* 
the pla utiS's 1 1 e as landlord. hknatacBiuB e 
TstwaXaaa* 511*4,64 

302. J/tiemtJaa I**” 

—The lerni heirs cf a decraied Ifaloniedsn, 
an BTTTTSirat amo^p themselres^ teolc equal aham of 
It annas ef hit es.ite and al^frd 2 annas to rr* 
halaJlab demCed the p*of s Co chxma.'e 

purpmrt under the manantsnrnt o^ one of tb^ 
namher Oa the death of such manager three cf the 
bora auedliis tenant fora pefwrti-w cf rent equal** 
thnr sham tod tbree-aerretba on aceount cA r^ 
halailah. The msainiag hnrt opposed tbscfa.mb 
rrpurd to reha>allah, wb eh they said the pUmt^i 
had ao nght to enllcct, sod whieh rouU mlr be ew 
heted by the Eot«»1 appointed hr the deeessd 
iBaQs~rr nrgisc that, if tl'C Court d d KcA alsiA 
appirotuiretcf the snutwaii. itwenlihsTe to deetie 
wbrtbr eoUeetmi a-ould be made hy the hens o 
equal aharr* or Is sham aSowed by the AJahnoedau 
law Mtl4 that the n t mgit cot to t« ecterlaioed 

by the Court of Staill Canwa. Konait Brx «■ 
\oKzno £0 'WE., 3*3 

803 Trusts -IVoe,ae,af 5«a I C»*" 

Caurta Art (JX af f6S7/ sc» It art J“-<7 > 
CMsfraef »» vf—Rnria lar— a^^ n!at ag I* a 
trwat^—A ITisda eseruted la fa oar o' b eto ghtg 
an mrtmn'ect in the f Lowing terms *• 1 bare here*? 
gaeeu to era to b* eoj» ed u atiwlbanam after ®y 
dothSA^fasami oat of C <XO facams which retnaca 
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.SMALL CAUSE COXTBT, MOPUSSIL 

— conttnued, 

2. JUBISDICTIOB-eoni.MH^rf. 
ns kanom ou the land T. . . . The proiwrlionatc 

rent on :;;,320 fauams is .103 paras. Tins quantity o£ 
paddy . . . shall bo enjojedby jou and jont 

sons and grandsons hei edit irily by rcceaviug the same 
£rom my so.is.” After cert.iia cliusts restricting 
the mode of eujojmentand the power of alienation 
the instrument proceedeel, "in the eiciit of the 
said lauom being paid, tbit money shall be icceivcd 
by my sons, and shall bo in\ ested in some other 
property, which may bo approved of by you and 
your sons and by my eons, and from that property- 
yon may' rw:ei\e income yearly and enjoy the same. 
In a suit by a grandson of the donee to recover 
his share of the income, — ife/ri tlmt the suit “ related 
to a trust” within the meaning of the I’roiincial 
Small Cause Courts Act, sch. II, art. 18. Kbisuxa 
Attan c. VmiiAJ.ATnA Attas 

[I. L. E., 18 Mad., 262 

304i— Provincial Small 

Cause Courfs Act (IX ofiSS7J, sch. It, art. 18 — 
■Swl by temple manaper ayamst hts predecessor for 
damage sustained by temple — Suit relating to a 
irasl.~X suit by the manager of a temple against 
his predecessor in odice for (iMmiges sustained by the 
temple oiving to the negligence of the ilcfendant is 
not cognizable by a Court of Small Causes. Kuisn* 
atATXAB r. SotrXDABAKAJA ATTANOAB 

p. L. B., 21 Mad., 245 

305. Suit against 

person collecting or receiving subscriptions for 
building a temple— Trustee — Cml Procedure Code 
(Act XI P of 1SS3J, s. 30.— A person collecting 
and receiving subscriptions for the purpose of building 
a temple, in pursuance of a resolution come to at a 
meeting of the community, holds thorn in the capacity 
^)f a trustee, and a suit in respect thereof shonld 
be filed, under s. 30 of the Cnil Procedure Code, 
in a Subordinate .1 udge’s Court, and not in a Small 
Cause Court. MauOMED Kathubuai r. Husen 

[I. L. K., 22 Bom., 729 

300. "Wages — Suit for mages against 

Xuropean British subject, — suit for wages under 
it 50, alleged to be due from a European British 
subject to a native, can be tried in a Small Cause 
Court in the mofussil. Ramjan Beo v. Cook 

[6 B. L. B., Ap., 91 ; 14 W. B., 428 

307. Wrongful distraint - Suit to 

recover value of goods distrained for rent under 
Mad. Act I III of ISGo, s. 2T~ Parties — Procedure. 
— A suit to recover the value of goods distrained 
lor rent under Madras Act Vlll of 1865, and 
forcibly canied away from the person distraining, 
mas be m viutaiucd in a Court of Small Causes under 
s. 'h of the Act. The suit may be brought either by 
the landlord or the person authorized to distraui. 
A petition and snramons and order, after hearing 
the parties and their ciidence, appear to be the 
fitting mode of exercising the junsdictioii. Vaba- 
KAIAI Tuieitvas'A Tevab r. Cabtopen- Seetai. 
.Zamikdab or SAirran c CABOprEN Sektai 

[4 Mad,, 401 


SMALL CAUSE COUET, MOPUSSIL 

— continued. 

2 .TURISDICTiOhi' — concluded. • 

308. — - Provincial Small 

Cause Courts Act (IX of 1SS7J, art. Ho (gj — 
Madras Bent Recoverg Act (Mad. Act PHI 
of JSdof, s. 15 — Civil Procedure Code (Act XIV of 
28S3J, s, 64.611 — Suit for the value of property 
illegalig retained — Jurisdiction of Small Cause 
Cour/s —Certain moveable property having been 
distrained under s. 15 of the Bent Kecovery oict 
(Madras), 1S63, such distraint was set aside and 
the property ordered to ho restoied to the owners. 
That onler not Iniviug been earned out, the owners 
filed suits on the Small Cause side of the Courts of 
the Subordinate Judge and the District Muusif for 
the value of the property so illegally retained. 
Meld that the suits were not excepted from the 
jurisdiction of the Small Cause Courts by art. Jo 
(?) of scb. II of the Provincial Small Ciinse Courts 
Act, 1S87. CH.tKRADHABt'Dirr. Venktiabajiasta 
[L L. B., 22 Mad., 457 


3. PRACTICE AMD PROCEDURE. 

(a) Eseoctiio.v op Decbee. 

309 . Power of execution— CAonpe 

of Jurisdiction.^ — A &mall Cause Court in which a 
decree is passed is competent to entertain an appliea- 
tiou for Its execution, ev en if the debtor’s residence 
and moveable property are situate in a place which 
has since the decice been excluded from that Court’s 
jarisdictiou. In such c-xccution the couise to be 
pursued was that prescribed by ss 235 aud J86, Code 
of Civil Procedure, l8o9. Kodoo Muedui r. 
bnoaUEE bmkmm sibcab . . 18 W. E., 227 

See Anoeimocs 

[B. L. E., Sup. Vol., 886 ; 9 W. E., 176 

Contra, Mansek Mosbedas v. SHirsAii Devi* 

siEo . . . . L Ij. E., 3 Bom., 632 

Gbish CntTEDEB KtTB V. Kbisio Chbkdeb 
Guosk 18 W. B., 123 

Aeoexmods . . 3 W. E., S. C, C. Eef., 7 

310. Mode of execution — Interest 

in moveable property. Power to sell — Act XI of 
JbSo, ss. b and 20 . — A Small Cause Court cjin sell 
the undivided light, title, and interest of a deceased 
debtor, to which the defonivuts succeeded, iu the 
moveable propei ty in satisfaction of a decree obtained 
against the defendants without infringing the second 
proviso of s 6 of Act XI of 1865. Until the jndg- 
mcut-creditor has exhausted that mode of proceedmg, 
he is not entitled to proceed against the debtor’s 
immoveable property under s. Ju of the Act Amo- 
baiasco Chetpe c. Venkata Kbisteahma 

[6 Mad., 275 

311. - - Xxecution of 

decree — Saitagamst member of undivided family , — 
A Court of hmall Causes liis not power to do moie in 
execution of a decree against au undiv idcd member of 
a Hiudu family than issue process for the attachment 
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CAUSE COURT. MOFU881E COURT. MOPDBSIt 

s'lErSfcE A^D prOCEDURE-.^f.««i .‘^’’ACnCE AKD PEOCEDCEE-,.>.(,.«<I. 
«a «le of tte defonJoQ ’i oadiT^dwl ngM. irtit. an.1 0*1 Ibe Matu.P. Coort lOTnd to oe~ 

,n the f«mdT ttOTcsWe propertj II wooW cute Oie dome Kinixisisit KLOi 


Sntoreit m the f»mdy moTcsMe property II «ooW 
he for the porebaser tt rteb a Bale to obtain a parti- 
te Ru-™-' 

2J2 — */ 1S65. 

„ 19 atd SO-FisMt and laferei'* t./ 

Mtor nniir land pfrrfytaj tmtnorfoM# |>fop»r(» — 


<i) Mw Tnuta XTV ElTittf? 

316. Act XI cf 180S. 8. £1- 

rsnfir-~Ziaifafiem Jrfp ISTT, art "T® 


T^e^'-htB and inte^^of a jad^mral debtof nndet a of Act XI of 1SC5 held to be In ferr*. r^otnitWandiig 
mortca'-e bond hTpotheeatinc to bin untnoeeabU the nght of reunr gtren ts ‘maH C»n.c ConA ra 

rrop^y are not aalfable bj a Court of Small Caeaoa the mofautlby a 623 of the Cwlcof Citil Ppoerfo ft 

A «leofinch nghti bj i Court of end Jodicatare ifiS2. IVbfre the circnmataneM of 


by Tirtne of a certificate iifued noder the ptotiiioaa 
of a SO of Act XI of 1SC5 u the proper mode of eie- 
cntion BniBOO Mcti. r 


?Ttho ptotiaiooa new tmljanapplicatioo foraochnewtrulU Eorerned 

per mode of eie- by a 21 of Art \I of 18«5 1 hut where the 
f elaneet of a cuae do rot admit of a new trial but do 

[aiT W^,129 admitofarecieWplicBthetlmewitbrnwhichaaip- 

.. .... plicatMoforrcncir ahcnldhcmadeiatobegoretr^ 

Parer c/C«irf gy ^ ITS, ich. II of Art XV of 1877 Mii>« 


ie «»«cl »a?ofv— Citif ProcerfirB Code JSS2, hfonoy ronnitt « Prswo CnrspiA PffS®0* 


ei 823 J49— AMofn»iil Court of^mall Canaca moat 
adopt thetticbneij off 223 of the Citil Procedure 
Code IS all eaica ahere ciecutiou it aueht aftaioat 


[I li.n,10Cale:,S9T 


local luriBdictcn iToeieiii dll» r J<ioteti dirort anew trial of a eaie tried by bU preueceBwr 

0a*3«e% sc I S SO followed. Pii»aTl a. SI of Art XI rf 16C5 net bating b«B rtpcuW «» 

CeIBI'i r PiycHiBilO 1. L.B , 6 AU..&48 the CinlProeednre Cede, 1877. Jer OlSTtr Cwj” 
S14 TrM.f,, tor rroontlon- 

Ml 21 !] I*M. . 2J-rr.«./.f (9, art ti.nt.o. “«* *"»’ Prwriw- 

.Jr;” "l fa, ecSSSS^a 0 1. E.. 548 

319 . ■ ' -—Sttilrial »fe* 


^fei--T»tie «/ p«re*ae»f — A decree ptajed by a 
anbordinate lodge’a Court eu the Small Cauta tide 
waa, after the aboUtiou of the aaid CcFurt, trauiferTed 


by the Dirtnct Court for eiecutiou to a Dulnct rarfe rore— Pr*eye"i*y «f cate oyeiaef all tU 

bluunr> Court The Eutnet Ifuuiif, on the apph deftaiante —It may be competent to the Judge of a 

cation of the cceditcr attached and aold certeio UuA Small Choae Court cm biwag one of the defendasti 
b>o application was made by the rreditor for acerti- act aiide an ex farte decree ai to all, i( ynslice 
fieate ai piorided by a 20 of Act II of 1895, nor requireait, ey , If Ibeobjeetion la one which la co™- 
was toy objection taken to the eaecntion proreedtoge stoo to the caae of all | hnt be ti sot bonsd, beraoie 
by the debtor The creditor, banug purebaaed Uie the decree >a act aside aa to one defmdaDt. to 

land ibldit to A.wbo In attempitiiig to take poasca fere with the deeliioa agaioat others who do not 

non, was tealited by tbedeblor In a tuittoobtam obieot Doouzz Ksair r BiazasrstaR*^*,...., 

posscasiouoftbeland.— Reldtbat A wai ent tied to * [1SXV.R.3W 

TccoTcr blCIBTOBT c BlUiSZl g,Q Preaia/eaf «»• 

tL la B.. 7 Mad, 683 yadymeaf-iTeie fnof -A Smll Cm« 

315. Ae< X/ a] 1865 Court Judge may em the ground of fraud and iwe 

Prwedare Cede, JS'S, , 223— aeoH peraonation grant a new trial where judgment bM 

Caait decree of Sabordtaale Jadye— Rxecefioe been peased on a confcaiion of judgment. U 
eyaiaitiweioceaSIepreperty— Ce*ordtaofeyened«c sstub o? Ilrso Jlossi DOISSI . 17 w . E-, *« 

<Ma ef Satord.aafe Jadye trod U.rtnc/ Umattf— goo JvsliettitonM 

84«dinrteVud5eanatlitVf"aSSirtM^ ae. Inof. Oroa"<f/>r-C«p*fa(io» */ <i»« 

iuntdirtan ore? certain immoetlvu a eenJed^er appluaUen -An emr aa to date in lb* 

cirt^^^he^ yimaona to p^tifTa Jituoaae. la 
•cut by the Subortinate Judea to the Court Sf netting aeide an •order diimissing hia siut. in 

Wstnrt Uuusil to .„w .v?1m tunc pre^bed by Act XI cf ise5,a 21. fw an 

petty nndertbepniTiaionaof a 2 ?cf Art XTsTifl^ application for a re-tnal la eiclusire of the date cm 
the .7Pllroti«’to“?;,«cS wbKh th.ri.l was dismiaaed. BWOT 

t!”',' S',?;. • ■ .1SW.E,454 

XIo£1865waa not 5121- Tlifdapj^'*^ 

wedified by a 223 of the Code of Clnl Frocedniei and /or new fnaf.— A third appheatam for a new trial m 
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SMALL CALSE COUEO?, MOEUSSIL 

— continued. 

3. PRACTICE AND PROCEDURE— con?t«ife<I. 
a Court of Small Causes is not admissible under s. 21, 
Act XI of 1865. Dhunnoo CnorvDiniT v. BtricsHiTN 

[12 W. E., 266 

822. Jfon-appearanee of 

defendant — Application to set aside ex-parte decree. 
— There is nothing in the first part of s. 21 of Act XI 
■of 1865 showing that an application in accordance 
with that portion of the section is limited to the first 
occasion on which a defendant puts in an appearance 
to a suit. Where therefore a case is adjourned from 
the date fixed in the summons to any later date, and 
on sach later dote a defendant is prevented by 
enfficient cause from appearing, and in default of 
-Such appearance an ex'parte decree is given against 
him, ho may apply under the first part of s. 21 for an 
order to set aside sneh decree. In the itatxek of 
Dotae JDbtbee r. Ettpooe. Chukd 

[I. L. E., 4 Calc., 318 : 3 C. L. E., 482 

■S23. Fracedare — Feposti 

of amount of decree and costs, — A defendant dcsiiing 
a new trial of a case decreed against him in a Small 
Cause Court must deposit in Court the amount of the 
decree passed against him and costs, at the time of 
giving notice of his intention' to apply for the new 
trial. A subsequent deposit, though made within 
se\en days from the date of the decision, will not 
entitle the party to ask for a new trial. Semble — | 

The “ next sitting of the Court ” mentioned in s. 21, 
Act XI of 1865, refers to the next sitting after the 
decision complained of ; and the words “ within the 
period of seven days from the date of the decision” 
apply to cases in which the sittmgs of the Small 
Cause Court arc not held cousccuti\ ely by reason of 
the same Judge being the Judge of more than one 
Court. Kaieas Chakdea SAsrAmi r. Dowhai 
Sheikit . 6 B. L. E., Ap., 57; 14 "W. B., 42 

324. — Deposit of amount 

of decree and costs.— li an application for a review 
-of judgment made by a defendant in a Small Cause 
Court be in the nature of an application for a new 
trial, the amount of the decree, though made pay.able 
by instalments, must be deposited in Court, under 
«. 21 of Act XI of 1865 Katboji Pestanji r. 
Manstteh Jatachand . 6 Bom., A, C., 70 

325. — —Deposit of costs. 

— Act XI of 1865, B. 21, does not require a plaiutifiE 
applying for a new trial to deposit the costs of the 
defendants. Mohima Chttsdek Rot r. Hthinatii 
CnxrsGO 18 'W. E, 446 

326. Idotice of applica- 

tion. — Where one of the provisions of s. 21, Act XI 
of 1865, is not complied with, — e.p., where no notice 
of an intention to npply_ at the next sitting of the 
Court for a new trial is given, — an application for « 
now trial cannot he entertained. In be Pitajibab 
SADHT iKnAN . . . 6 B. L. E., 380 note 

S. C. PEiTOtBEE Shahoo Khak v. Dona HIoxee 
Dosske 12 'W. E, 17 

327. —— — Dracilce —Doiice 

■of application' — ^Reeierc — Civil Dtocedure Code fAci 


SJIALL CAUSE COUET, MOEUSSIL 

—continued, 

3. PRACTICE AND PROCEDURE— conrinued, 

1877J, s. 633. — The notice clansc in s. 21, Act 
XI of 1865, is applicable only to those, cases where a 
new trial cannot be applied for within seven days 
after the judgment, in consequence of there being no 
sitting of the Court. Where the application is made 
within seven days, the notice is unnecessary. If the 
grounds upon which the new trial is moved are proper 
grounds for granting a review, the applicant is 
entitled to proceed under s. 623 of the Code of Civil 
Pmeednre without resorting to Act XI of 1865. 
Batan Keishen Poddae c. Raghoo Nath Shaha 
[L L. E;, 8 Calc., 287 : 10 C. L. E., 275 

•See IsAN Chhnbee Baneejee c. Lhchcn Gofe. 
Khsip u. Pbemnaeain Singh 

[L L. E, 5 Calc., 699 : 6 C. L. E, 539 

328. —“Next sitting of 

the Court” — Judge holding two offices. — 'Where the 
same person holds the office of Judge in two Small 
Cause Conits, and sits lor the Srst half oj the soosth 
in One Court and for the remaining half in the other, 
the next sitting of cither Court after the close of its 
half-mouthly term would be on the fimt day on which 
the J udge sat again in that Court. JIadhhb ChitN'* 
beb Biswas r, Okhot CnHE-EEB Biswas. Gopee 
Mohcn Baeeejee t>. Seeekanto Bose 

[13W.E., 103. 

329. Application before 

execution of decree had been taKen out for new 
trial.— An application presented to a Small Cause 
Court on the 25th May to set aside an ex-parte decree 
obtained, on the 14th March, where no process had 
been executed for enforcing the decree, uas hold to 
full within the first of the two provisions in e. 21, Act 
XI of 1865. Shojonee Dossia c. Dhebonee Dhce 
Ghose lew. B., 226 

_ 330. Notice of applica- 

iioit — A'exi sitting of Court, — A judgment-debtor 
in a Small Cause Court on the day (2Sth July) of 
her arrest in execution of an ex-parte decree deposited 
the amount claimed and gave notice under s. 21 of 
Act XI of 1865 that on the next day of the sitting 
of the Court she wonld file her grounds for a new 
trial. The Conrt next sat on the 1st August and she 
filed her application on the 2nd. Held that the 
J udge of the Small Cause Court was right in proceed- 
ing to hear the application instead of going through 
the formality of telling her to first give notice and 
apply again. Xacghak t. Laee Chanb Ghose 

[16 W, E, 281 

331. — - — Dx-partc decree 

obtained on forged bond. — Petitioner specially regis- 
tcredaboud, brought it into a Small Cause Court, and, 
without serving the obligors with any summons, got 
an ex-parte decree against them and shortly after 
took out execution. The judgment-debtor appeared 
within thirty days of the decree and applied for stay 
of execution on the ground that the bond was a 
forgery. Eiccntion was stayed on security given, a 
re-hearing was granted in the presence of both parties, 
the original decree was reversed, and a fresh decree 
given. ~ Seld that in this state of the facts the 
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1.21 c£ Ac- XI cf 16<^T»sftl4w«d ai fjraijt*M | AWiAA, / L. ** *’ e--’- n** 

»fti.eaU£. l-c mi nartEB or Moura «=ABtx> 
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[UUr R..246 

- Sieetii 


..^c^ ae«r feia; — An 
toi tc»n Cicie Cpcrt Jnd-t to ict ai.de is ti-for"* 
dtertf tie Jodc- ■'occd ficJL tie mcrd tlat lie 
dcf fdin. tad been x*r»'Ca*lr lornl anti a runtn. 
He afcwduclT -eijeef**^ tie j’ adertouniiiebral 
tobe ptmt tirte dsTS I'ler to be exisixed. Ai 
te-theT the axi’ic* * ii» fleader waa l~n»ct oo 
that date, tie Jad e rejected tie an^^ alAoct 
lataire reUce m lie «ri»*‘e parlT A actexu) arp’e- 
caUn «a then taade ander a SL Art II af 1*^ 
Seld tilt tie eec:c.ar caticn te tie x'tvk* aria aa 
trlcrcal jTceeaa aj atd aa apflxa-t tad tot heeo 
iBSKAMi la d-e fera. tiaafpica m liccld co* hare 
been njeetrd is i i a e>e.re and tie ladce «ai bcocJ 
to hear tie a.ecsd appljitwn. GoriiCBmm 
EOT r AJEitiA 'tuiKH 13 IT EL, 402 

533 Jfpli'atm f«r 

aev Irwi— Depaei < '<£eefar«I a<a./at/ oe a«<«eafr 
— rreiiackil '■*»/'C-ia»e Cr.ef, Jef ^/X«/JSS7^. 
a J' —It u a c<e-,jt.„a j'-ecedait to tie ftarliaf ef 
a arw tml tii’ la aceg*daaee wfi tie rnru'ODa et 
a 17 of lie Pien.ctal Sau& Caaie CoaKa Art. liS7, 
aa afp uast itnlJ at tie time c! pree ca tag iia 
app iai<ea fer oeir t*al deport a Covt tia decretal 
aacRiet or ttodtr oeesitSr (v pa'cant ct tie tame 
Xoaateai » ranrv, I L. S , tS i'eA. 175. 
djaccted from. Jout Asia r Busn Dam 
. LIaB.,18C4lc..83 

Emrtrj cf jBd.Di-t sf a fnaa Caoee Ccsit a# 
dlstagcuied firm sea- trial* are tt-er lomcd It 
V C23 of tie CiTil PT-Crdnie Code, l^i 

fOe^Ciril Fr'ftdmn Coit ««<1621 

— Pwer e/ Jadye It erriev tf^tr cf prrdiFttnr — 
$? Fetrcirj lisS tie SobcidSt^ Jo'*~e of 
ruffiereaj dlia *.d w-A ««U a «taan aTwnilcii 

^ a-t5.»«. Oa 2?si rtirtaiT, ti* 
I- a prt lioo fer nrwm ta wfaefc 

r.T.-.v“ ^ "«"• i*' te did to« drnrA ra 

cf tie <«t* lajalle enir tie deerec 
U* j 3 tie rc^bcol^Ttrpetffle on fcTlea-aF 
dicrte^ t^t tie prtijoM, ,i«JS 


» Ccart* Ac-., «lKi va* 


_ , , T Jrmeitr 

.13 roIe,M7,ti*t, iarinf TP:a.-l 

tetbe p-omsoc* of t. 624 of tie Cole of OtD Pco«- 
dnre, tie OCeiil rg tntordioate Jo ’ge iid 
txn to bear Bid detcrmsi* tie «»« corerlew Sm 
be Piacu ajsd irjirrr*0», JX..lh*t tie proruiia 
ot 4. 17 ©e P*oTiBcral SicaD ^o*e CXart* Act le 
(o the depos.* cl coet* oo an ippUciiica for refrtf 

arenUroaada'enr.bot JBewlyduTctcry Kasilijn 

* KewT . I.l..E,13Mai,17S 


If) EnraucE to Hioh Coral 
Eefetmft* to tie Hub Ccu-t are cor nade Bsdr- 
a. f 17 of the Ciril Proeedort Code cf 1652 shici^ 
been r-l«t.ciitrd for » 22 of Act H o* l*f3. 

(nb«ti cted »ect»3 n cf wider apfEeaLOTliia a-., 
acd fttirafe* goecluc* ar«~g in nevr^yco t^ier^ 
a* «<n a* ijnc-tioei in a fasb wiicb it wu famerf 
idd emld cot be tTferred 

fee Sracoj C utac ta Pirat r Jjpco Eottm 
[S W ZL.&C.C EeC.' 
APAirn Csi5caA X'ATmcaa r Toiucta* 
Ebas . . . B. I. IL, Sup VoU 487 

[6W.B..ac.C.B»fTl® 
CaVErra Soorc^ia CsownBaiia r 3ffiJ22 
Scotca Ecoaxana . . 21 WE*®** 

PiTX CT SEsaxt « Craas _ 

[SB I* B, see; 12 IT. E» 483 
Ae to wiat u to be referred— 
fee GcnarcaolfOBTS Sauu r Eurtis ^ 
CAiEaawat CorTAXT . 1SIT.B..1*® 

and tow the refe i raee it to be aado— 

DiacTiTB Az>DC r ITmza . Tir.E.,!® 

335 — Grotmdforaefer«2oe---f^ 

fluainu «/ l.erf»ee— A Saiall Caste Crert coa*- 
net rale a r»fftt"t« cn a «.arle rDtrrtfco 
tie apf i^Loa cf tie partiea, anlen it entertaJi a 
deoil open tie BontKB. Ermaa Car^J* 
TxiAmrra e O^tzs . . 14IT.B,i'*® 

333. ■ Questions amlng ®t •?" 

pUcaban fornew trial— .def X ef J^^5> ‘ J*“ 
j AH IZ ISfo. « 22.— IThea tie « » 

' Sa*nC*a*eCoottu failed agcertxiobjcoe®^" 

fart cs ea a print of liw, tneb at that daxapa t*r* 
been awened co a wrocr praeiple, bit peeper e;*^ 
bMappIyfcraacwtnii Ti«firt*BC*b«^^ 
pcled, tie Jodre a»j grant a new bul at fo •“* 

•eewcjirt, e-.. .V- , ■ aBoact c' dasnaeea were tctUioed , BodfadPrta^ 

AF-atiTcrtir* ^ *C* ^ ^ 8^ tn? that getatKO. ie say aLer bit opicjcai u* ^ 

»i«eaSS'T.rf'4?' tnne-r’e co wtieh toarw oogtl to U 

«I«> tie «w trial aaaca tb«n on tie proper 

SaWdiaf, t^C«<ati»r «pJe A erwaUeo rf Uw ancag ea an ePT-^^ 

^ ^a.d flia.-5e o*tie fc- a new tnal wa* a epclrcowiieim gi* irrrfrt;^ 
ie«t«tUn«d • to OeDuh Ctaurt fceibcppasicaaiaqaati*'^^ 
a nnuea freferred , the aieating cf a. 1, Art X of l&T. an»=¥ 

lew**.. ^*“8 \» I r“‘ “> ‘ir rtres^fs p-r™* «* 

. tK FtE Braeb foBcwic^ tie i aanit. Tieieanoga anew tnali»ahean=g*“-=* 


r* ei* 1 rcrTt_. ^ 

deae c 
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SMALL CAUSE COURT, MOPUSSIL 

— conttnued. 

a PIIACTICB ARD PEOCEDURE— cDjiiijiuerf. . 

Act XI of ISCa B. 22. An application for a new 
trial is a point in the proceedings provions to the 
hearing. Isak Ciiasuka Sisa t>. Haban Sibdab 
[3 B. L. K,, A. C., 185 : 11 W. B., 525 

337. Act XI of 1S63. 

— A point arising upon tlic application for a new 
trial may he i of erred to the High Court. UoBo 
CoOilAB CnOOKEIinUTTl' r. KortAsH CnttJfJDBB 

Bajioobbe . . . .17 W. K,, 518 

338. Change of Judges pending 

reference — Second reference by suci-eesor of Judge 
in case already decided. — Where a case was deter- 
mined by a former Judge of n Small Cause Court, 
contingent upon the opinion of the High Court upon 
the question submitted by that Judge, and the par- 
ties had an opportunity of appearing and being h»ard 
hi the Uigh Court before the Judges expressed their 
opinion, — Held that, when that opinion was expressed, 
the case was at an end, and that it was irregular for 
a Judge who hid succeeded to the Judge who refer- 
red the case to interfere in the matter. Umakukd 
E ox p. Beowjte . . ,7 W. E., 352 

(d) XIiscBiiAKEOgs Cases. 

339 . Act XI of 1885, s. 45 and 

S. 20 — Potcer of clerk of Small Cause Court.— A 
clerk of Small Cause Court is not authorized to sign 
the copy of the judgment and certifleato alluded to 
in B. 20, Act XI of 186S. AifONrjioos 

[3 W. S,, S. C. C. Eef., 7 

340. B. 51 — Powers of 

local Jegislature — Judges of Small Couse Courts. 
— Held that in permanently investing, under s. 51 
of Act XI of 1865. the Judges of the Courts of Small 
Causes at Agra, Allahabad, and Benares, ■nitU the 
powers of a Principal Sudder Ameen (Subordinate 
Judge), the Local Goiemment did not exceed its 
pow CT or contravene the law, although the occasional 
inicstitnre of Small Cause Court Judges by name 
from tine to time, with the pow ers of a Principal Sudder 
Ameen, mdy have been the mode of procedure contem- 
plated by tbe Legislature as the one likely to be ordi- 
narily adopted. Hijee Kooer v. Hamodur Doss, 
5 H. IV., 55, impugned. Cbosthwaite p. HAiULTOV 

[I. L. E., 1 AIL, 87 

841. ^Execution of 

decrees of Small Cause Courts agatnsf immoveable 
giroperiy — Powers of Judge of Small Cause Court. 
— 'Jho jfudgo of a Court of Small Causes, who has 
been duly ini ested with the powers of a Subordinate 
Judge under the proiisions of s. 51 of Act XI 
of 1865, has “general jurisdiction” within the 
meaning of s. 20 of that Act, and can consequently, 
under the provisions of that section, enforce a decree 
under that Act against the immoveable property of 
tbe judgment-debtor. Goeah c. KANKtr 

[I. L. E., 1 AIL, 624 

342. — - — Power to invest 

Small Cause Court Judge with powers of Principal 


SMALL CAUSE COUET, MOEUSSIL* 

— concluded. 

S. PRACTICE AXD PEOCEDD'RE-xwndadei, 

Xudd’er Ameen, — S. 51, Act XI of 1865, did not 
authorize the Local Government to permanently and 
nueouditioually invest tlie Judge of a Small Cause 
Court with the powers of a Principal Sadder Ameen. 
The section only contemplated lui occasional invest- 
ment of the no wers, and one cintiugeut on the state of 
the business of the Court. Buee Kooer r. Daiiodub 
Dass 5 ISr. W., 65 

343, -Power to invest Small 

Cause Courts with, insolvency jurisdiction 
— Civil Proc cdure Code, 1877, s. 3 — Ch. XX, ss, 3di 
— 366. — The effect of s. 6 of the Code of Civil Proco- 
dnro { Act X of 1877), conplcd with the second schedule 
to that Act, w a 3 to render the whole of Ch. XX (relating 
to iusolvcnt debtors; of the Code, iuclnding s. 860, 
inapplicable to Courts of Small Causes in the mofns- 
sil, notwithstanding the words “ any Court other than 
a District Court” and “any Court situate in his 
district ” which occur in that section. Consequently, 
the Government Resolution Xo. 2133 of the 3rd 
of April 1878, investing the Judge of the Court of 
Small Causes, Ahtneiiibad, with jiow ers, under the said 
chapter, to adjudicate in iusolvcnc; matters, was ultra 
vtres and invalii Laieu Qanesh v. Ranchhod 
KA H A y pAs . . . I. L. E., 2 Bom., 841 

By the Civil Procedure Code Amending Act XII 
of lb79, s. 360 is made applicable to Small Cause 
Courts, so that such a resolution would now appa- 
rently be valid. 

344 , , Presentation of plaint— 

Former order returning plaint— Provincial Small 
Cause Courts Act (IX of 1BS7J, ss. 23 and 27. — 
Where a plaint hi a suit for damages was presented 
to a Judge of a Small Cause Court, and it was found 
that it had formerly been presented to his predecessor, 
who vvas of opinioa that the Court had no 3 urisdiction 
to try the suit and returned the plaint to the plaintiff 
under s. 23 of Act IX of 1887, — Held that, the order 
returning the plaint being final under s. 27 of the 
Act, the Judge could not admit and register the 
plaint until that order had been set aside. Is be 
HAPSA iniHAI Abdueabhai 

[I. L. E., 20 Bom., 283 
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Sit CllDt TO AmCBED rBOEEBTT. 

(1 lfcR,18Calfl..20e 
1. 1. R, 26 Gale., 778 
4C wr.ir,470 
Stt Eibeis Cospce Wsjt oe 

[t Ii. n , 1 Cate , 78 
Sii StmuntTsrrcB or niaaCont— 
CtTtL PiocsceEB Cose, 1692 8 622. 

CL 1.. B,, L3 Bom., 642 

Bombay, 

St» EXiemOT OT DECBEE-TtlKim 
or DeAee bob ExecrrroT, src 

\ C^I/ R, I Bam.. 82 
StI PU19EB — Appoilrnniirt 159 Ar 
niBiBCB L li. ^ 8 Bom.. 106 

Calcutta. 

Sfl PLB19EB — AEOTTr»B«IT 15D A» 
FB1B15CB IB B. R. A. c.. 46 

[2Iiid.Jur„N. S.,133 7WR.. 

Uadraa. 

Set Bvrsv Liv — CoBTBicr— AEStCQuyr 
OE CoBTBlci . 4 Mad., 176 

Cl Mod., 160 

Execution ot decree of— 

BiOKEST 6RRB.,Ap.,31 
■ Jnrlsdjctioa of— 

Set >E<}OTIlBLE ItETETOBSTI, SuX* 
HIBZ FBOCECrBE 05 

[8B l..R.Ap,10 

— — — Law of— 

S«« CosiBACE Act, a. 27 

C14RL,R,7e 
Practice and procedure of— 

CtTTt PBOCZDtllB C09B, f. 108. 

[L L. R, 21 Calc ,269 
L L. R, 20 Bom., 580 


SMALL CAUSE COURT, PRESIDENtn 
TOWNS— eofl<>«e«d 

Reference to Hlgli Court from- 


- Suit on decree of— 


Set Bionr or BiriT— D ecbeei 

[lind. Jttr-N. 8 ., 22 ( 
I L.R.2C1IC..45 
10 B.L.R.,Ap.a 
LL.R,6Ca:e..2S- 
LL.R, eBom.,7.29; 

OW.R. 30i 
I.L.R,SBom, 
— Bummons book of— 

See En9B5Ci— CiTn. CiiM— MucnO 
ytora DoccMBBTi- S hill Cici 
Corar, Pbocbebboi rr 

rSB L.R.,720, 720 note 
. 7B.li.R..Ap.,61 


1 JUBISDienON 
(e) Crtnux Cue*, 

- Exteoalos of juriadfction^ 


Act XV of 18e3-.lf# /X tf 1^60. 1 

e/ Wliiw tit* pfrtM^ 

t anidieticm of U)* SediII C*a»« Ccart »a» haulm » 
tl 000, tb« pUioGPt breoEbt a nit for that ant^l 
for Aamagrt for brmb of a rertiiB 
abaadoDise tb* eicm. »ed to Ibat nit tbrj (helm 
a uoa nit aadrr «. 63 Act IX of ISSa 
ia a toll brosgbt Sn reipect of tbe urn* daa>a?r« fvt 
the fall atooant dee to Ihm, lint tbe rUiatiS* *«• 
D«t pTwlodri, by tbfir LaTiop ibandoaed tbe ete«J 
ia the fonuer mt, from rceorning the fnU aasosal 
ned for Emaos e GOBI Cba-to 1)o*s 

[LL.R,B Calc.. 473 

3. Adding sum to legal 

for pnrpoae of giving jurladlction— Art /X 
0/ tbSO. t SS—Aet .TXri ef 2S64. t 2— k pUia- 
tiff eennet pre ^arudiction *0 the Smell CaaieCiorl 
by adding to his elaiia tams which he cootd not. 
ooder aoy eircnmitsncei, he entitled to recorfr 
fi.*lar Ckmnd T deoriayaiat/.i JTyrfe.r??, dsM* 

gvubed. BosoxAiiTl.iw}f r ClMrsEll __ 

[10 R L. R, 193 ; 19 W. B., 20 

3 — Abandonment of cxeeso" 

Cfainaeffcteliayeniautry /loii/* e/yansJietio^— 
The Coait hat no gsntdictioa to hear a ease naicsi 
there he aa ahaadoninent of any excess aloTe its pe* 
cnaiary jnnsdirtwn GosacBmn Chtsbeb Bo** 
c CnBBBOo Cbcbbeb Gbosb ^ 

IBourke.O C..S* Cor„93 
4. - Leave to sue — lVes»*s'y 

Ih«MM Small Com Coarit Aet (XV of iS^Vf 

t tS—IheertUo% Extmte of—Stfoialofltore to 

»a*— Jm«d»c<«o» — De/eadaar reeid.sy ooUtoe 
yartsdiefiea — A tradesinan in bnsmest In Caleotm 

ined hii debtor, a reodent at Lneknow, to refor« 
a sum of R23 for goods told in Calcutta and 



DIGEST OF CASES. 


( 8674 ) 


( 8673 ) 

SMALL CAUSE COUKT, PKESIDENCY 

Towns — contintied. 

1. JEKISDICTIOK— con<iniic(?. , 

Calciitta ami that tlic suit was cue for a small 
Calcutta, MU refusiuu' to grant such 

iSTLSgeS the Small Cause Court had not 
leave, tue j u fc .. tpij in inm under s. 18, 

'^rA^aftKe was one in which the leave applied 
and tiiat tJ3B cas« " 1 ^= - matteb or 

for should have been Oak! 528 

Cotlett o. Aejisteokg . I. L. K., 14 caie., 


p. Uon-resident foreigner car- 

-• ■hiiniTiPRs bv bis munim in 

PresWfiHC^ Tototis Small Cause CottrU 
18S2), sf 18 -Where a foreigner who 
iUey carried on ^-i-^ 

i,y his munim -^eM tha ,^nndjs.^i8 (1)^ oMhe 

Se Surt iuTomhay had 

S^QnKT’'®cV.^— Pr.-w/7<7ere the word ••defcn- 

silsfsgls 

does not pponally y o himself 

fprt*ifeorial limits ox tii6 ^onr ^ ^ i n-P UritiRli 

^uttoritv fm Ks husinesl and his property resulting 

"iud maj be fully regarded as subrn^tt.ng^ 

-the Courts of the country. GffinHAE DA | 

®. Kassigab Hibagab I. L. K., 1 1 ■oosu,. 


HWAT.T, CAUSE COUET, PEESIUEnCT 

Towns — continued. 

1. JUBISDICTIOn— confintiei. 
plaintiffs accordingly sued six of such firms, and sent 
a letter to the defendant claiming from him payment 
of the taxed costs incurred in all the suits, amoiint- 
ini' to R7,553-10-6. The defendant having failed to 
pay, the plaintiffs sued him in the Small Cause 
Court, to recoi cr payment of the taxed coste incurred 
in one of the suits, amounting to 1{433. Meld that 
the plaintiffs, in doing so, were splitting their came 
of action within the meaning of s. 34 of the 
Small Cause Courts Act (IX 
■WEBB & Co. a. SuJiAB Ahmed 6 Bom., O. O., BB 

Choceabiega Pibbai v. -^^shthawm^^ 

g . Act IX of 1850, 

34 Tradesman's account.— k tradesman cannot, 

h V keeping separate accounts of his dealings w ith a 
customer, split his cause of action so as to briiig hm 
suit wi^liin the jurisdiction of a Small Cause Court 
in the Presidency towns. Casshm J oom c. Thhc- 
keb Libadhhb Bjssowji I. L. E., 2 Bom., o/U 

9 Vnluation of suit— Si.«< for 

damages under Rl.OOO, on contract of more than 
R1 000 . — In an action for damages on accomjt of de- 
fendant’s refusal to take deliiery of go^s of the . 
value of K3,699-6 8, sold to him by plaint^, which 
coods were afterwards re-sold at a loss of K341-&-a, 
-Seld that the Court of Small Causes had 3 urisdic. 
tion, notwithstanding that the original contract was 
for more than ,E1,000. ErnrH Chetti ’ • CnmAM- 
babaMudabi . . • • 3maa.,i/u 


R - Splitting claim- Om.Mi'on <o 

nnto 7 srof Acllx^ff WSO^tbat au_ abandon- 

r‘;l rs! 

V”^mrad its record where there is no nbandOTment so 

„ Splitting cause of aotmn— 

V ? 34 .— The defendant, ns broker 

Act IX of_ ■ jfnteed aU transactions entered 

for 'i®-^tiffs with natii e firms through the 

mto by tbo P‘u’“ . ^ nathc firms, in respect 


Act IX of 1850, 

- ^'27— Liquidated damages — Xarnest-moneg.— 
Wlicrc a contract for the sale and delii ery of 2.000 
bams of Etone contained a pronsion that in case ot 
hrench bv the pnrehaser a sum as liquidated damages 
was to he paid bv him at the rate of R1 per bara, and 
the purchaser paid lil.OOO earnest-money, but inado 
default in accepting the stone,— E’eW that, though in 
default of acceptance the earnest-money, Itl.uuo, 
was forfeited, the vendor could not retain the earnest- 
monev and sue for the whole amount of the liqui- 
dated damages; but that his proper 
sue for the difference only, which suit could 
pcrly be brought in the Small Cause Court, being 
B1,000 only. SIehEETAEJI jMAAxnABJi r. PuaJA 
Vebji .... 5 Bom., O. C., 147 

jj Set-off— Leduc- 

iion of amount of proceeds of goods 
The plaintiffs consigned goods to the defendant, and 
drew a bill for H2,711-9-6 acainst them on the 
drfendant in far our of the Chartered Merrantile 
Bank The bill was accepted by the defendant, and, 

wrhen presented for the 

bill was paid for honour by the of the 

plaintiffs. The goods amred, and (tl-® 

Lrinc refused to pay the mil) were sold by the 
plaStfffs, after notice to the defendant at bis risk, 
Md realized El,65515-4. .'"‘O plaintiff refused to 
hold a survey on the goods unless tfe defendant 
paid the amount of the acceptance. The plaintiffs 
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DiatST OF CASES. 
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SMAl-I. CAUSE COURT, PRESIDENCY 
TO'WrJS-fo»/t«wrf 

\ jmlsDICTIOI*— 

reed tbe dcf<-ndict m tbe Sm»ll C»n»« Coort fcr 
lb* «inftnDt of hu etcepUBce, pirinj bin w 
tbe rfwtedj of tbe emit »id »Uidmin? the e»ee«. 
mii tb»t lie pUin.!?* were not nititlfrt to do M 
»« tbe c’liD «n the bill wMBot btOT|:hl »ttbin tb» ' 
jufirf c-icn of tbit Oort bT poymtot or odmi'led 
»rt-o(? SHosrrr Aenct RiHTxr* 

[6Bom.,0 Cb.C3 

12. r«»f f«jr-e»/— 

Stt-nff~f<l for lafooeeo/aeroool —Tbe iuiat_» 
odTtared RISXXO mMim the defendoefo groin ran 

iRrnz-Koap.tobethere ’ ' '* 


SSIALE CAUSE COURT, PRESIDENCY 
TOWNS-ewifiooef. 

1. JURISDICTION'— 
withitt &i j-iT'ud.etioJi «nd cot •itRoU/ 

1 .rtl.mt..«iorelia.itedtotlntr>*I«».‘=»^^-^ 
tberefo-e tbe jwirei* etnlertei! be «. 19 ox 

W Dituot* ro» Biucs OT Cormcr 

jg CoBtrftct for ehiptnent acd 

dehieiT of good»-D.n«i/e 

t‘r*tUcm of emfriie‘-~St^arati ta<il — »vb#^ * 
trailrxrt pronded ter Alifery of pwxle 

BwatU* obipnetile ood tbe defeB4Un.4 refoerf ^ 
Uke Alirery or r*y f r •‘t'^ 


bytbep^inti2i'»s«ti. The fUiat ffenboeTnently ulte Al.rerjr or r*y f r •‘t'^ of lb- 
ti»eer.ditlotbedefeBd»ntfor«Ullfl-2-3.oHeptJ | the j-odeia *<e«daiie» IbenVtlh , oaJ It *PP«^ 
h,.-_.v ^iv. ._.i «r «S» rfiniae* rettioed tj 


■tie, and lOrd htm for tbe boUziee in tbe R 
Smsll Conic Conr. o^de-ixg tbe ii««n on ** to 
bmp the eUra *itbin tbeConrt'oexteaded ^nvlie , 
tioa of RlCrt) Tbe defendoat djpoted the ew* 
m*neii of tbe oeroc't nJet fonrordid by tbe omitt I 
•t Roeg Song oad eecUrdcd thot tbe Cnert bod do 
joruAetioo to try tbe ewe Tie Jed.*e, nbjert l« 
tbe oeiei n ct the Huh Conrt Bt>OQ tbe foot* •« 
■Uted r^ek tbe eoie eat of tbe lot (or «*nt of | 
jORidiRwi. J3il4 ibtt 0* both tbe fU'etiffe osd 1 
the defrndoat ve t beaiA ^ tbe ootare of tbe ] 


of tbe t*o t-eorb.. oIle-*d. if oAfed Wether, 
eirerded RiJICO wherfoi. if t»k« 

IbcT were Irw tboa that oaaant, - He W , 

lb* tear rotitrart m cf tbe contnet 

«mo Witted tx knag t»o le J*rote f<r ‘k« ^ 

tberefon the IVroiicrey bnall Cooie Coort tM 

(i) Dtnu, Sm «. ’ 

flecre* of 


defendiBbtheTwftbytbepUifltifieftbeomireot. I eanrt-.J»*eei*Lr d«jf( fe*»« Ceeete 

for •bieh they care «rrd t to their portirator* of xrafi'-^ •• I 4 Ui —A radgiactit-erediw 

droMd ow IB ihr eolare et » port r«.tteat , oad , ^ of bktU CrJ« Ud art ti/ J** 

ibiUecof oeeonel. j jjg. nJ_t ,6 ,a Ibol CWrt OO 
Itxitriyji No«^n » A«hmu_ , 


thot the mt «oe thrrtfore ea o MUre* ot oerooct. 1 
and trRhci the janolirtxn et the Coi-rt e( Stnoll 
CoBoe* EtciKT, Litsok a Co r Slrsmto 
Sranis 4 Eotn., O C , 133 

(t) AxvT Act 

13 Btat, 44 & 45 VIct- ' 

0.58,89 148,lSl-Jc«,Trp/ InS? i IS-Uatr 
*« *»e — Th> gano'irtoa gixen toSaoUCoaieCoarU 
^ Ae* XV rf issy „ do*. oStelrd by 4t * 45 
Vkt e ,►•1 o l;i tVoiu* « Tinoi 
' [Ll..B,13CaIc,37 

14. - 


e SnaU Ceoee Ctwri, Jet fST »f JSS2J— 
Jmj Jet, 2SSt (U Sc 43 Ttel, e. 3V. • »/— 
4rmy fAioref; Jet, JSS8 fSl r.rt.. e. 4J, « 7— 
Xexre to me — The jsrudirtiea gtren to Prnideticy 
Eaio'l Cboie Coarto by Act IV o( 1SS2, o IS, » n-t 
oSerted by 51 1 ict, e. 4, o. 7 Worn A CO ■ 
twenn . . X !•. B.. 19 C*le;,144 


15. - 

Tent 


Ton. Smill dor* CctHo JH fXVof 
" 1, IS-.4r»y Jet.41^^45 T.et^ 
• 1. e 151-51 r*rf, e 4. t 7 — Th 


of 

ti e d-v *■*. 
-The •orfi •{ 


k 45 \ let, e 58 on nieoat to mtnet the 
Bitbj tie pmedicUoa, etc” (feosd u ni- 
o 151) to penoai reudeat withia H, n 
«t ond eielode tbe com of penroe eoreolly 


ahajflir 
rj e AtHiBOX _ , 

p.I*Ih,8BJ2i,.l 

(«} ImoTBisu PBowarT 

18. QoestlonoftUJo— .Jrf 

XS30,o 9tfArtZt orim.o 'i 

olomramtooa riaf filfe smpiee *»We, 
leaxo of oner — Cnn 0 ibbibdbi I*aw 
tun 91 of Art IX of IsM by tbe Jodi* 

Smoll CoBM Coart to tbe eccopm of » .t, 

•Im by wtot title be eloim* to hoM or 
ooxe n port timof.-He/d tbit the 
of the St^lCoaoeCoart w»» Dot oasled by 
pirr Bppeonng cad ilcinaz o* eaaie tbit »b.co 
omwiBt to oa olleiroU^ of ti*Ie la tbe occoF • 
Bold oljotbottbe wordintbot oertion. 
leoTc of tie ’ooner," eotnpnoed o com wher* t 
ongffiil potortsKn wai wnb loote of *^*,*”v» 
bat nt mftenrordi in*bdr»«Tt by bj rei^» ^ 
oabeeqacGt owarr DidoBBU HrrtASn e- 
ui , . , . .10 Bom., so®" 

18 . -! ! ! ! l-.ie< JX of 1 ^- 

et 9t-9S-Dif^l or dooilfol f eertM* o/ 
l*nef of the exiiteiee o difieult or dooblxol ^ 
boa oj to tbe nabt to poiieseiaii, londfdtm^ ®y 
tbe perooo la fememoa. woe ^Id to be 
COBM iboen to jattify a Prwideney SnoR 
, Coart la nfanng • wamat cf ei«tsenl aaO* 
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SMjM,!, caose coeet, PEESEDEECY 

TCWISrS — conUnued. 

3. JUEISDICTIOE- conlinued. 
s. 93 of Act IX of 1850. jrunA3i-\rED Esttp Sahto 
V . George . , . I. L. E., 4 Mad., 885 

Mere nfsertion of a title to possession is not snSi- 
cient. J1T7HA3I3IFD EStTE SAHIB t. GEOBOE 

[L L, E., 4 Mad., 385 
Akoststoes . I. L. K , 4 Mad., 889 note 

20. 7«77e io ttnmoce- 

alfe jiroperiu — Aci IS of 1850, ss, 23, 01 -Act 
XSTl of JS64, s. 2 — Tractice — Zeare to amend 
svnunons and ptatnf. — In a suit bronght under 
B. 91 of Act IX of 1850, tlie Bombay Court of 
Small Causes bad no jurisdiction to try a question of 
adverse title to the immos eable property, tbe subject 
of tlie suit Ahfer — if the suit u ere brought under 
s. 25 of Act 3X of 1850, as exterded by s. 2 
of Act XXVI of 3864, and the salue of the pro- 
perly in dispute did not exceed HI 000. In a case 
imahia^ s question of ndierse title, the plaiatiS 
should bo allovrcd to amend the summons issued under 
s. 91 of Act IX of 1850, so as to rcndlr it conformable 
u-ith a claim under s 25 of Act XXVI of 186 1 if 
the summons svete issued in the mistaken form by 
the fault of the Clerk of the Court, aud not of the 
plaintiff. ICotTEA Ooma r. Baia DntrEStAji 

[I. E. B , 2 Bom , 91 

21. Act IX of 1830, 

f, SI — Zgmiohle defence — Svit for ejectment , — 
Eie plaintiff m 1879 look out a summons under 
B. 91 of the Presidency Towns Small Causes Courts 
Act, IX of 1850, calling on his nephew the defendant 
to delivci up possession of certain premises in his 
occupation belonging to the plaintiff. The plaintiff 
alleged that he bad purchased the premises in ques- 
tion in ISTO from one X, to whom the defendant 
had mortgaued them in 1S6G with power of sale. 
The jilaintiff produced tlie deed of mortgage to X 
and the conveyance to himself. It u as admitted on 
his behalf that ho had never received any rent from 
the defendant, and never had niannal possession of 
the premises occupied by him. But the plaintiff 
produced a writing of attornment, dated April 1873, 
passed to him by the defendaut, u hereby the latter 
acknowledged that he was occupying the piemiscs 
in question as tlie plaintiff’s tenant, and agreed to 
pay rent foi the same at E2a a month. His 
defence was that the mortgage, tbe sale, and the 
writing of attornment w ere ail merely colourable, exe- 
cuted for tbe purpose of defeating his creditors and 
screening the property from execution; that no 
money had passed between the parties j that the de- 
fendant had nea er been out of possession, and that 
the plaintiff now required the Court to assist him in 
turning his own wrong to his own advantage. At 
the hearing in the Court of Small Causes tlie defen- 
dant proposed to proae the above facts, and snbmit- 
ted that, under tbe circumstances, a land fde ques- 
tion of title arns raised aihich onsted the jurisdiction 
conferred on tbe Court by s. 91. The Court, hoai- 
ever, refused to rcceiae tbe evidence, and held 
that it had jurisdiction. On reference to the High 
Court, — Seld that the dcfcnd.ant was entitled to set 


SMALL CAUSE COUET, PEESIDEISrCY- 

Towisrs — continved. 

1. JURISDICTION — continued. 
up the defence which he had, and that it ousted the 
joiisdiction of the Court of Small Causes to proceed 
further with the action — inasmuch as such defence 
raised a question of adverse title, which, in suits 
under s. 91 of Act IX, ISSO, that Court bad not 
jurisdiction to decide. liTJCEMiDAS Khtm.!! r. SIcwi 
Caa-ji . , , I. L. E., 5 Bom., 295 

22, — Act xr of 1882, 

а, dl. — Zandlord and tenant— Admission of tenanep 
— 8uif in ejectment. — The plaintiff, alleging that the 
defendant was his tenant at a monthly rental of R52 
and had refused to delh or up possession to the plain- 
tiff, took out a summons against tlie defendant under 
s. 41 of the Small Cause Courts Act, XV of 
3882. The defciulant admitted the tenancy, but 
contended tiiat lie iicld under an nnexpired lease for 
four j ears. The .Judge of the Court of Small Causes 
was of dpinion that a question of title was mvohcd, 
and he dismissed the case on the ground that he had 
no jurisdiction to hear it. Tlie plaintiff thereupon 
applied to the Hich Court under its extraordinary 
jurisdiction Xetd that the case was within the 
jnrisdiction of tlie Small Cause Court. Datedas 
HaRoitAADAS l. I'TABAIiT ABDmiAMT 

p. L. B„ 10 Bom., SO 

23, Pres i d e n c y 

Toicns Small Cause Courts Act (XT of 18S2J, ss.lc2 
and 41 — Landlord and tenant — Suit to ejeettenant 
— Tender and pat/meni into Court — Iransfer of 
Property ^ci fJP of lSS2j, s. 114 — Costs — The 
plaintiff, a landlord, relying on a proiision in a lease, 
cave tbe defendants, his tenants, notice to quit. 
IVithin seien days the defendants tendered rent, in- 
terest, and costs The plaintiff, nei crthelcss, filed 
this suit to eject the defendants The defendants 
subsequentiy paid the full amount due into Coutts. 
Xeld that, under the terms of the lease, the defen- 
dants were not liable to forfeiture, and that, since the 
suit should have been brought under Cli. VII, s. 41, 
of the 1 residency Small Cause Courts Act, the 
plaintiff must pay the defendants’ costs as between 
attorney and client nndei s 23 of that Act. Held 
on appeal (1) that there, haling been a tender and 
payment into Court of the full amount due, the 
plaintiff proceeded with the suit at hie risk under 

б. 114 of the Transfer of Property Act ; (2) that the 
suit not being cognisable by tlie Small Cause Court, 
e. 22 of Act XV of 1882 did not apply, an applica- 
tion under Ch Vll of that A ct not being a suit 
under s. 22 tliercof. Keishkasaxh Chetti v. Natai. 
Ejiigbatioa Boabd . I. L. E., 17 Mod., 216 

24, Trespass to im- 

moveable property — Act XT oj 18''2, ss. 18, 

IS, 38, 45 — The plaintiff brought a suit in the 
Calcutta Court of Small Causes to rccoier damages 
fortrcspais to certain immoi eable property of winch 
he Proved he was in pessession ; the defendant con- 
tended that such a suit was one for the determination 
of a riplit to, er intercut in, immoi eable property, 
and was therefore not maintainable in the Small 
Cause Court. Seld the Court had jurisdiction to 
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COnUT, pnEBIDESCT BMAU^OATjra COOKT.FEEBIDEKCT 
1 ...A 

p„„ M..r, 0.=,..^. 


SMALTj CAUSE COUBT, 

1 JLBI'DICTION— 

„f,rU . ™l. . n.,-- P<KT M0«CJ a.san. 29 


(0 IS.0.T«CT 

Q 5 JUdr&s Small Came C6Qn Ccnut -JItId tk»t wek !!»««• wt-e £i 

— f Si»>rl Cj.w CamHi dei fXr«f i ^ftlXetKO MJttfwfor* «wl 1 art b? i n tw « 

« 2 . 23 -TbeJ!idrtiCoartof‘'a»ll Cline I „«nuuo. 

L.Mian*l«t»i .ain»’t»atT *bl* by. t««lM ic-vai WU^Kc-dbi. art^lW 

r-»phol t Bol the CoJeof OrU rirpt«*nw 1^- d»wUbib» wbrtbtr 

wb-th .ulboniel tit Led GoTiramnt by .Ml «iK^wa u foaliinl E_4e0 

ciwipablibidialiioStulGiirtte u.«tralw I.L. JL, 4 Cals, 048 * 4 C l-E^WW 

tb«Pr«i3raeT ^oiU C.a«Cosrt (ert.!! ro"-'®"®* _ o^.it 

^ ^ CoJ u rntaki by th« Prc. iaf J bnall 30 J.W 

CiaieCoartsAn ^ 2 e!A«X^ of 1S«3) .nJora CftOM Certirt* Act (XV of 1832), 


•eqaenU* tli no lEtilioi o* tb* C a«»nief la to-ai.. jviotfovy eaaiA «.««« • -. - - , 

-of Fort ‘•t G«e-p» d»Vi-j fc F<bniiry l%*V,t<n <}.*£> 51— 

ffmagoatb-MidniCoirt f 'mill C.i«« Ijn^ V-Q*'*'*** < ,r‘'i.'r:^ 

djrtxsa in i joUfffj Uioe nrigtial tot 6 of tb* ,,i Mia.— la *i'«atl9a et * 4*^^ . — 

Codicl Ci» 1 Prorcdare IS''* u ia<d»d. »f s«jia C.o»<Oi»rt.-»ja*‘ -'«*’>« 

wiM T»hd (Mjed lo kir* «bea Act XT#! *tueic4 trrtun Uni tat* wbiebhKlbew®®*^^ 
ISoJ we into f fct laaettuut by \t«lb» *’‘***‘r®-2* u 

II I,.R,CSI«d.,430 «4»riib»>Mrt?**e«sa««»in(^BMC««-'*J^ 

vu dUiUoecfil, llfit Cesrt being o! efj^ 
(y LtSiCT, 9m loa. tb.t lb« *»i * eoUsm* V*’*^'* 

^ _ . wt-et TbV rUatiS tb» bcwgbl tbn fa t_« 

26 rr*tidtm»s Limortsi't laaiias tt» 3B4.»«t<w<lll«» « *»“ 

ro*« 4"all C.ia C*Mrt4 Je‘ (SV *f S993j m N 4efeaiUaWiadpra)«fi*»fia«»tb« 

1 19-Si »/«•■ no*“ c^-«lbUlbfybem*t.iB»«ifroa»rtif-^*^ 

Anuto»^T»r.l«>cyt™a?bliatb««iainc*a.e ..Uorotbof a4iii.ii» o! the awrtgiCtJ 
Ofirt M eticb tben u oo ill*^ un tha tk« cie. ^ mtiaucwy obiKticn *m tabra lha tact . 

ratOTiweii U pone^ «l niBcirtt untitofiy cot 1», .adit* «il wMdUanwdw Ua*^ 

lb. lcF«% « J” *’•' 3-<t^bT eAnd Onrt. jffrM tbit tb» 

[I.L.B..nCal<l,387 .« li-dore laweible roP*??, ^ 

\lATTT.-ri.cr. Ui.t«rtion. Tb.«in»aC.3«05iJrtlu*fi.lr^" 

(J)M«T«»l.ect.<irtTf<}a. „tb^ty to detcnnin. tb. ^ 


Snafi Cow. Co«f< A./*, ef 


beMidwCcrirt f 'mil C*n«« Ijn^ r,.....- Jf.jwy V-Q*'*/*'** % .5. 
mUffcj Uibe rtragtaal tot 6 of tb. mIo.— la *t'«eil9a et * dem. cf tte 

IProrcdBT. IS''* u .aided, if clhet- s«jia Cao.cOwrt.-watt .S.tbe jodroec 
(Mjed to k».« ifTcrt ekw Act XT#! *tuek.d trftun Uni tat* wb>ebhw!b.w®<a"^ 
nM f 1.xenti.LXi k. \< a<K< 9..AtB<t9 PUiattff tb««apoo t.#» S" 


(y LtsicT, 9m loa. 


(t) M«m»i.ect,«rtTK}i. 


I aaa .atsT-iy w oficratn*' ia» .j... . 
voder .laijrt?.?. #«• .tUebed pivp«ty, 
fpintion 1* tbrrefurl rri yndteafo. il***** * 


Cotirts Art (XV of 1833), a. 18 — PreadracT epintion 1* tbrrefurl rri yndteafo. iD 

'mil CanM tonrt* coat* atrd voder Art XT *f IUtibTUt NrTTia CarSBia'SryBt 
18S2 »t« n« d<l#md frea reUrtvxatng raU lor fl. 1 a. XL. 36 C#^t«‘ 

mjaVaMce B* buM oa wlnrt «r dccluvtory 3 C.'W^.X"'* 

deerer PoxiLi r Mracoirr. _ iv^AVir. 

n lA.n-101Iad.U4 JTrfd oa .prcvl by tbe fUtn tg rtren^g it. ^ 

’ deruim tha tfl«l boU are untnoreable prepertJ 

(i) MoTaiaa PaorzvTT ast* 

_ tb«ee<Te«"ia». 23ef tbePrr»idev.y 

TUedliuts-.drt /Xo/J«50 CoartiArt (IToflSS*)oolyD-»a tbat. a# krt acef 

«» oS 59— 0».df amdeialteli . — THed bvU wennot ft. jvdgmrat-debWvnd tb. iadgaral-mdl^ 5^ 

eo^.^ cbvtel*' witbiathe mevviozo! , S9 patjef th£»pwtjni!arrta«lk.,tac4tat*).UJ,tw 
Act tX ct 1850 md tbmfort cem A pc bettbaia lb* pttrw»(3qf rteoBtk’n.b.dMtnrf tobe niOT.^>-» 

g^xQ vndCT thk. lertiaa tVbm Ced bvt. bad Tba* «rtioa do« not tcolMPpUle tbak SataO 

^ .* Cwrt Craft ilxeal J deal, in rteenUoo rwedingt. 

lBftrTJeadedaad.ra.S3of Art IX ipertiDna «f tiUeto or delCTtnm.any 

*• Covit. t«.it hitaed brta, at any rat. aa brt-e« ^ 
«"ngtl!adi^ iag g.JUor and ft. locrtgajtc cf the 
^ag tnedam. EAiLTTOairpggSB. Hoiw.. Star /.•a.f^oloa.oa BiaS.T 
Caraj . 10 B Ik n, 448 . 20 "W. B., 8 / Z. A,IS Ca(.,29d dirtatgaubcd. ThattbeSsall 
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SiytAliL CAUSE COOBT, PEESiDEisrc-sr 

TOWKS — conitmed. 

1. JDEISDICTIOK— coniijiKetf. 

Cansc Court had no jurisdiction to go into the question 
of the'saliditj of the plaintifi’s mortgage, and neither 
the a)ipellant nor the respondents, cither or both, could 
hy consent or othernise give it jurisdiction That 
the plaintiff rvas not estopped from now saj ing that 
the Small Cause Court had no jurisdiction to deal with 
the matter. Deso Kath BATABrAn c. Adhor 
Chijkdek Seti . . - 4 C.W. 35r., 470 

(y) Eegjstbatick Act, 1EC6, ss. 52, 53. 

31 . _ Petition and decree under 

Eegietration Act. — Small Cause Courts in the 
Presidency Towns had no jurisdiction to entertain pe- 
titions and male decrees under the provisions of ss. 62 
and 53, Act iX of 18G6. lu tde aiatteb op Act 
XX OP 1866 . Ik the matter op Xm Kamab 

BA^EBJEE r. XTADnUETOAX CbOWDBT 

[6 B. B. E., 177 

S. C. Kii, CoMTJi, Babebaee 1 . ihltmcosoourK 
CEOWDBEr . . . .14 "W, E., 478 

(fi) EEVENtrn. 

32 . -.^ -Matter concerning revenue 

— Trespass hy Collector — Acitoa of Collector in 
preserviny nasie land — Act JX of ISSOj s. 35 , — 
The Collector of Bombay, bond fide beliering that 
certain land upon which a quarry had been opened 
by the plaintifl was Government waste land, by his 
senaiits forcibly stoppedthe quarrying operations of 
theplaintifi " for the purpose, the Collector stated in 
his e'\idencc, of preserving the land for Government, 
as land from which revenue might in future be 
collected” In an action for trespass brought 
against him hy the plaintiff, it was held that the act 
of the Collector was not " a matter concerning 
revenue ” within the meaning of s. 26 of Act IX of 
1850, and that the jnrisd'etion of the Small Cause 
Court was therefore not escluded. Xabataj, 
Kbishka Laud t. Xobman . 5 Bom., O. C., 1 

(f) Set-opp. 

33 . Claims arising out of the 

same transaction — Tresidency Small Cause 
Court — Jurisdiction — Tquitable riyht of set-off 
— Gtvil Frocedure Code (Act XIV oj 1S82J, ss. Ill, 
136 — Presidency Small Cause Courts Act (XT' of 
1SS3J, ss. 18, expl. 1, 34. — In a suit in the Calcutta 
Small Cause Court to recover El,l 97 6 6, the price of 
goods sold and delivered, the defendants claimed to 
set off a sum of E2,73S-4, being the loss which they 
alleged they had sustained hy reason of the plaintifPs 
breach of contract, and claimed judgment for the sum 
of El,540-1 4-6 after giiing the plaintiff credit for 
the sum claimed by him. Seld that the defendants’ 
claim could he set off if it were one which the Small 
Cause Court had jurisdiction to try ; the claim being 
to obtain credit for or* receive the entire sum of 
3l2,7SS-4, the Small Cause Court was without juris- 
diction, and no set-off could therefore he allow ed. An 


SMALIi CAUSE COUET, PEESTDEITCT 

TCWE S — continued. 

1. JJTRlSmCnOX— continued. 

equitable right of set-off exists in this country when 
both the claim of the plaintiff and that of the defen- 
dant arise out of the same transaction, although the 
claim sought to he set off is not within the proiisions 
of s. Ill of the Code of Civil Procedure. Quare — 
ETicther a decree could he passed in favour of the 
defendant for any balance which might be found due 
to him. BEoaEBEEA Kath Das v. BTOGE-BTji) 0 E 
Jute aiiiE Co. . I. L. E„ 20 Calc., 627 

34. “ Admitted set-off” — Presi- 

dency Tarns Small Cause Ci arts Act (XV of 
1S82J, s. 16, expl. — Cml Proceaure Code (Act 
XlV of 1883), s. 111 . — The plaintiffs sued in th’o 
Calcutta Court of Small Causes for breach of con- 
tract, the damages for wEch breach amounted to 
fi2,148, hut they deducted frem this sum of E2,l-l8, 
hy way of set off, a sum of EtOO, which was due by 
them to the defendant on account of an entirely 
different transaction, thereby reducing their claim 
to R1,64S. The defendant admitted that the 
E600 was due to him by the plaintiffs, hut did not, 
either before snit or at the trial, agree to its being 
set off against the plaintiffs’ claim. Seld by 
hlAOPHEBSOS and Tbeteetas, JJ. (Petbeeam, 
C.J., di'senting), that the snm of R600 conld not, 
under expl. I of s. IS of Act XT of 1882, he 
set off, and that the suit must be dismissed as being 
beyond the ynrisdiction of the Court. Bameeo r. 
Pokhieam . . L Ii. E., 21 Cahj., 419 

(m) Tube, Question op. 

35. Questions of title incident- 

aUy raised— XV of 1882, s. 19, cl. (g)— 
Suit for rent — ” Suits for determinafion of any 
right or interest in immoreable property!' — IThen 
a suit is brought in a form cognizable by* a Court of 
Small Causes, that Court cannot decline jurisdiction, 
because a question of title to immo\ cable property is 
incidentally raised. It is the nature of the suit as 
brought by the plaintiff, and not the nature of the 
defence, that determines whether or not the Court of 
Small Causes has jurisdiction. Cl. (g) of s. 19 of the 
Presidency Small Cause Courts Act (XV of 1882) 
refers to suits brought expressly for the purpose of 
obtaining a decree determining a right or mterest in 
immoveable property, and cannot include a snit 
brought for mo\ cable property, or mrney , in which s 
gnesUon of title may Ifee raised by the defendant. The 
plaintiffs sued in the Presidency Court of Small 
Causes to recover fazendari rent from the bolder of 
fazendari land. The defendant pleaded that no rent 
had been paid for the land since 1846, that the claim 
wastimo-barred, and that the plaintiffs had no title to 
the land in question. The Judges of the Court 
of Small Causes dismissed the suit, on the ground 
that the defence raised a bond fide question of 
title to immoveable property which ousted their 
jurisdiction. Seld, reversing the lower Court’s 
decision, that the suit was cognizable by tlic Court 
of Small Causes. Bapeji EAGnuBATn r. Ettvabji 
Ebeeji Dmeigab . I. L. E., 15 Bom., 400 
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q xTAT.T. CAUSE COURT, PRESIDENCY 
TOWNS-.' 

1 JUr.lSDlCTION— 

(■>) rioTts. 

36 Action for dotinuo and 

trover f»i/' Inenmptt't gift—Snit ijr »r»c«fev 
<0 rtnortr ynmiiinry eofrt ®» ffroutd Wei W» 
eift of Hem to defeitdanl rat neMep/jW— /Vw» 
eine, T rn, ‘tmo'ira*,, Covrh att fXraflSitJ, 

, is — TU» pUintift M ««cmor of D incd the 
defndsnt ii tlie tsniall Conte Coart of Boml«y to 
rocoier tuo Ooimimnit prmnliiorp noUi of the 
nomiatl Ttlne of 113 000, ctondiiiz In the sttnr of D 
■ne dcfnult it, who htd hem I/i tervtnl, olle-/e<I 
th&t the notot hid been pren to him hj D M * 
tewtrd for peat lerripci. The Coirt hfU that ihfre 
wai erlilrnce (thojgh niiulitftcterjl of o pfl be D 
to the <!<fm Unt It wot then oontcndel on brlmlf 
of the pltiul ff that anotnisg there wai evilenee 
of a pft euih pft wai incomplete inumnth oa 
the notct bad cot been endorieil to the defendant. and 
that the defendant »ai not entitled to aoj’ ael from 
the Conn to pcrfKt the pfl The Jad.'c heU that 
the Conrt of *'inaU Caoi'i bad no power to ilceree tb« 
retom of the nstei ur peyment of tbetr Talor, and 
that, 10 far at the janaJictwi of that Coort «a< 
conecmtl the defendant had a opht to retais tho 
eote Held 'ly the Ili.h C>urt that thi Oiort ef 
Small Causea bad jontdietKiii to entertaio the 

i ilal&liSa claim on the frouat that there vaa an 
nmnpleteg ft of the soteeuthedefeodaataodthat 
It nisht on that eronnd paia a decree In fateor of 
tho plalotifl for the ritom of tbe eetea or pajmeot 
of the (aloe hHOlieoiC BeiTOltit C«UU e 
Fiatosii Cowaiii Breiu 

aD.H.,l2B(}m,673 

2. PRACTICE AND PROCEDURE. 

(o) CtazBiL Casza 

Cm procedare of the Prcaideocj 

Cmall Cauae Conrte la w different now from what it 
t^former Aeti IX of IS» and SXVI of 
1SC4 that most of the euea derided nnder thoae Art» 
hare become nieleaa ai preetdenU The pmeeJurw 1> 


o? .n DismloBal of atut f 

of itiri»diction-Cort,_j-M» 

J“”»dictioa of tltc s^ll Cauae Co«^ 
^bluhcd nnder Act IX of 18M i. encct«frf ^ 
inlgment ooglt to be one dutauamg the aait. 'BoI 

aoatea or it Qiamujed “ for want of inrieiclum " i- 

[I. E. B., 6 Calc., 418 ' 7 C. I* 237 
— r Power to reatore 
nUfp I , C.'>*ea, 

and at the aaae „Uing of the Court. e% portereatoi 


BMAEE CAUSE COURT. PRESIDENCT 
TOWNS— eo«'.a«*< 

2. PRACTICE AKD PBOCEDUEB-eea'i**'^- 
a eaoea one* itmcb cot vi>4er * «, thoasb the 
order for atnkSng of iraj hare he« dolj rroci^ 
In iiieh a mae it w.«ld be open to the de/ndai! 
to apply to eel aaido aoeb tr-parl, order, aod the 
wtfeieneyoflhe pwimUof lUoapplioation wotiU boa 
a«rt»i» f.r the dUcrWion of the Jodje. hsis 
untie, ,79 

(4) DtiTt TO tec. 

- Pmetloo as to grantlaj leave 


30 , a nwv.,.-,. .S, fc. — - 

to eoo person out of jurfedletlon— f«<ee>‘ */ 
i/.oA Caart to wiele rn^e* at la Small Caait 
Cairt-Slal H 4" 25 tlet^ e. 101. • I5-Cie*f 
Procedare t'e* (m2).t €5i~Prim4iK) 

Small Came Court! Art (XV af iSSSJ. /» f, I > 
rt. (a) ontf (e). S3 - In 1S33 the Ulsh Court , 
a rtU nnAt the Prealieoey Sj»a« Canae C»r« 

Art a. 33 wherehy It wai dcelarwl that the ^raal^ 
Icare to ana a defeaiUot out of tbe Jurwilctim under 
a. 19, etv («) and [a), of that Art waa a BOB j«4i^ 
or o*a.lit>dic»»l art within the mnnia; 
aertioa, aed might ho done by the R«n rar of tu 
Coort of bniali Cauara. Ifadrai. 
lie waa tf/r» r.rrr and aoiL RW** CSIT^ 
teaaTTi . . L L. It. 18 M»d- SM 

, (e) Niw TxUL 

40. AppUwtlon for n-w trUl 

—Frtek ee^fancr-j/K/onfe.— A party wlwapph" 
for a rule for a mw trul and ohUlna U co parttrtur 
BtaUnala. emsht not to he alldwnl to go tato freto 
ertdenea With a new to itrengthen hii eaae when W* 
rale eomei on for beanng If on hcanag (OW 
partuo tho Coort tluaka further inquiry ncteaiary. « , 

rao, of eouroe, maie each Inquiry la aiich mannK M 
aceau moat £1 to It When new trial* KV 

on allegatJOn of facta, it would bo aery erdrenhiit tb« 

a practice abould be Introdnced of re*JBixlBglhef«M 
to bo italed by affidant, aiid In like manner tse 
aoewer to he lapportcd by aSdant JIoonOOSOOBC* 
Koosooo r. UaBBUBRatt b(wi«u, ISW.E.,*'’^ 


4L i’rert**cjr Tte^ 

Small Carnet Coarli Jet (XV ef liiSJ (amttit* 
tf 1 of VijSJ, Ci J 1, ,e. 60 aad SO -^•'1’^^ 
(tow — VTliero the pUiaUff requrriedtha Chief Jo“p 
of the Pmldeney Small Cauae Conrt to 'th'® “ 
lodgraeat eontingrnt upju the opinloa of the ll*?* 
Court nndir a bO of the Prteidency Small CanW 
Cottrta Art (XV of lSS2),bnt eabaequently abandoaM 
the enreiae of tocli right before the qncat on to M 
rettrred waa formiiUteJ or a refcr.ute •“'1^’"', U,, 
that the plaintiff wae not thereby deputed 0* 
rcBiedica under Cb M of the Act. and could 
make an application fur a new trial i/<» 
that the meaning of i 70 la that, u falling 0*^ 
oeeunty, tbe party ihall be lUemid to hare aubml^ 
to the judgment aa final and coiicloaire within “C 
meaning ot a. 37 of Art 1 of 1893 t that u to •»!. 
the judgment hecomca final and conclBilTe,»*r* •• 
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•SMALL CAUSE COUET, PEESrOEMCY 

TO'CV’E’S — coniinuecl. 

2. PRACTICE AKD PBOCEDUEE— eon/fKuei?. 

provided by Ch. TI of Act XT’ of 1S82. Srld, 
"therefore, that tiic Small Cnnse Coxirt had ixirisdiction 
to entertain the application by the plaintiff for 
a new trial. PnoiAP Chundfu Sen v. Tpksook 
Lass . . . 1. L. B., 23 Calc., 967 

42. - - Ground for ne"w trial — 
JTant ofjvrhdIcfioD. — A new trial may be granted 
on the ground of want of jurisdiction in the Court, 
though Eueh gronnd was not formally raised or 
recorded at the original hearing. CnranrE CnuiiN 
Dtjtt e. Ehitmee Cowasjee PrjyKR 

[L L. E., 8 Calc., 678 ; 11 C. L. E., 225 

43. Question of eri- 

dence — Poteer in reterse decree, — inicr.' the ques- 
tion is one of c^idence, the judgment of the original 
Court can be reversed, and new trial directed only 
uhen such judgment is manifestly against the 
weight of evidence. Sndasook Gamlir Chand v. 
Katinayvn, I, A. i?., 19 3fad,, 96,' followed. Sas- 
soon T. BuEiiy Dab BnoKor 

[I. L. H., 24 Calc., 465 
1 c. vr. isr., 44 

44. — ~ Presidency Toicns 

Small Cause Courts Act (I of 1S95J, ss. 37 and 3S 
— Poirert of Bench siffing on appUcatian for netc 
trial— Question of eridence — The fourth .Tudge of 
the Presidency Small Cause Court, in a suit tried by 
him, dclivcicd judgment for the plaintiff. Tlie 
defendant applied under s. 3S of the Tresidenev 
Small Cause Courts Act (1 of 1895 > for a new trial, 
and the Judges (the first and fourth) on such 
application set aside the judgment, and dismissed the 
plaintiff’s suit with costs," and on the jilaintiff’s 
-application the Full Bench of the Small Cause Court 
refused to interfere. Held by the High Court that 
the Judges exercised the powers of an Appellate 
Court in settingaside the original decree, and evcecdcd 
the jurisdiction vested in them by s. 38 of the 
Act, such jnrisdiefion being a rci irionnl jurisdiction 
only. Held also that, uherc the question is one 
of evidence, the judgment of the original Court 
could he reversed, and a new trial directed only when 
such judgment is' monif cslly against (he u eight of 
evidence. Sadasooh Gamlir Chand v. Kannavua, 
I. Xi.'B., 19 JUad., S6, follou ed. Saseoom c. Huhkt 
Das Bhukut . . 1. L. E., 24 Calc., 456 

[1C. ■W.IT.,44 

46.- Difierep.ee of opinion be- 

tween Judges as to allowing new trial. — In a 
case of difference of opinion between two Judges upon 
the point as to whether there shouldhoancw trial, no 
rule can he granted. Jaedine, SKiy yFB A Co. r. 

XIoyEX 14X7. E. ,312 

46. — — Application, to set aside es- 

parte decree — Presidency Small Cause Courts 
Act (Zl' of 1SS2J, s. 37— Bx-pnrle decree. — S. 37 
of the Presidency Small Cause Courts Act (XV of 
1882) does not apply to an ex-parle decree. An 
application to set aside an ex-parie decree passed by 
u. 1 residency Court of Small Causes falls within the 


SMALL CAUSE COURT, REEBIDEECT 

Town's — continued. 

2. PRACTICE Ah'D FROCEDVBE-continued. 

terms of s. lOS of the Code of Ciril Procedure. 
RosnAKLAi, 0 . LAcnMi Kaeatas 

[I. L. E., 17 Bom., 507 

47. Power to reverse decree — 

Fresidencu Tomns Small Cause Courts Act ( XF of 
JSS2), s. 37 — Powers of Full Bench of Presidency 
Small Cause Court — Becersal of decree on question 
of fact.— One of the .fudges of the Presidency Small 
CansD Court in a suit tried by him dc]i%ered judg- 
ment for the plaintiff. The defendant made an 
application to the Pull Bench under the Presidency 
Small Cause Courts Act, s. 37, and the Court arrived 
at the conclusion that the judgment proceeded on 
a misappreciation of the evidence and reaersed the 
decree. Held by CoEUSS, C.P., and SspruABD, 
J. (Best, J., dissenting), that the Pnll Bench of 
the Presidency Small Cause Court had transgi-esscd 
the limits of the jurisdiction conferred by Act XT of 
1882, s. 87, as the case was one on which different 
minds might not nnrcasonablj liav'e come to different 
conclusions. Sadabook Gastbie CnA>l> r . Kak- 
HATTA . . . I. L. E., 18 Mad., 86 

48. ^ Powers of PnU Bench — 

Presidency Fotrns Ssnall Cause Courts Act fXF 
of 18S9J, s. 37 — Presidency Tosens Small Cause 
Courts Asnendsnent Act (I of 1S95J, s. 13 — 
Appeal. — Act I of 1895, s. 13, docs not empower the 
Pull Bench of the Presidency Court of Small Causes 
to entertain appeals of questions of fact against the 
decree of one of the Judges of the Court. SEiiaVASA 
CnAEiu ss. Baeaji Rau I. L. E., 21 Mad., 232 

49 . Second new trial. -It is com- 

petent to the .Tudgcs of the Calcutta Small Cause 
Court to crant a second new trial of the same case. 
fuBsox Cnrxn Goeacita r. Kajooeam 

[10 B. L. B., 355 : 18 W. E., 203 

60. — Second appltca" 

fion for Slew trial — Presidenev Tosens Small Cause 
Courts Act fXr of 1882), s. 37— Act IX of 1850, 
s, 53 — ^Tbc Judge- of the Calcutta tmall Cause 
Conrt bar c power to entertain in the same suit more 
than one npplication for a new trial. There is nothing 
in s. 37 of Act XV of 1882 prohibiting such a prac- 
tice It is in accordance u ith the practice of Conits 
in England to allow such applications. Parson Chsind 
Golacha 't. Kojooram, 10 B. L.B., o53 • 19 W. 
J!., 203, followed. Suebct Ccoitajii I’assee e. 
Baeua Moetin Eox . I. L. E., 22 Calc., 784 

(d) Eeferfkce to High Cottet. 

5L 1 Question of law.— Only ques- 

tions of law in suits can be referred. JloinTK SixO 
V. KAEEEit OOMssA Begcm . . 8 Mad., 67 

The point of law referred sbonld be expressly 
stated. Jae»ixe, Skixxee A, Co. i. Bloxrx 

[14 W. E,, 312 

62. Question of fact 

—Act XXn of 1864, s. 7 — Act IX of 1850, s, 55. 
— The question nhefhcr or no* cotten fabrics bordered 
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CTTAT.T. CAUSE COTOT, PBESIDENCY » 
TOWN8-«>»/iiW j 

2. FB^CTICE AND rEOCEDLTlE-<e»/..«^ 
wUi ink. or birmg i portion of otbfnn»« B»ed I 
m ttuv Eunofutare «rt 'i .ki in » nuanlirtnrfd i 
er nojii-cfirtarfil «t*w irranzkt op ee not irinnglii ] 
op «itlj o.bpT miterals" witliia tl t Of»5i g of j 
«. 10 Act At III of ntiqoct'i^ef fort to be 

dectded o-i etidcBcr ond cot A ({nrstiO'i of low 
to b« referred for tkt opiam ef tie tlub Conrt 
osder Act lA of 1S50 ». S>.4sd Act ATt 1 o! IS64, 

I. 7 Lxchvisaa nmesATs r O I F Caiavat 
C oxPASX 4 Bora., O C, 129 

53 Order rejecting »ppUc»tlon 

for new triii — eoofisjnt na eptaiM 
o/IIiji Cotri — TiedKui c ef a ^saQ Cacm toart 
njectmg »j eppluat on f r a aew trol, ict making 
cneh rr]ee*va rontn^enl epon tie opuen ef tie i 
Higi Cccit. vu CO. tufa a jn^mect u rOoU be 
refers neder i. 7 Act AAk 1 oi ISil. Uali « 
JoiiiK 12B.li.B^34 

S»« ilao SU rrnO'B r OtU. 

[12aL.E.,37 SOW a, 358 

64. J(tSrc/liSt. 

4 S3—LiJtTi»e» t» H yi Cttrt t^fCi/iea /ee — 
Ar« (riel Jpp^<4<iea/»f-fe^<rrae« ^epiaieo 
Itlrtft ordee 

n^ee'ia; ea ejmica <ea f r ■ sew tneU isbjeet to tie 
decism ef tbe Hijh Conrt oo eertaia paet or point* 
ttferr^ii u net a emtingect ladgtnnt ” imicn tbe 
aeuteg of a G} of Act \\ «( ISS:. «er caa 
ptiaU of difcraee betaeeo tie Jndge* al tilt e^age 
form matter for rtferroee NnitnwAstci r 
PcAAomt Dui 1. la. R. 4 Cale, 288 

Und« tie Act! of ISeO icd l«Cl tie Judge u 
Ttfem^ a pint *u traid to nuke iu te^ment 
rontingent on tie opinwo of tie Uigb Court. 

Srg DoiASBAl EATAin r EnUAMl UOKUSei 
(7 Bobl. O C., 180 
Bit COT tisiii tie Act of ISSJ. a O i* ean 
pre of^o nf 

lie Hifci Court or rtaere* ka jodgaoit. 

“SfAfing c*a« on application 
r I T, rera, iX^ll C.«. 

»/f8>2J. « r 49, .*</ «J- 
cw'r ^ an applaatiai t, the ProHcnej ^maU 
for a nr- tnU. tie Jn4f« differ mtieir 

acini if ®5“““ ®* Oonrt 

in. «.Si2',‘sss'.ysss“‘^-"- 

P-L.fi, 20 Mad, 358 

Terae fiMfl f. .. «. J’reeirfeae* 

9.. 47. •/JSS?X 

(net-Tie tS sllli •*” 

«m»U &in»ta»n^..*? * PwdttCJ tonit of 

theHigiC«rt«Btiei~— .“*» **** •?■““» n' 

a a*T tnil made «aje, 


gNfAT.T. CAUSE COUBT, PBESIDEH’CY 
Towns— reafiaaeJ 

• rHACTICE A>0 PCOCEDCCE-eeafiaae# 
nwaniag of fc tO of tint Art OAtaHOrt * Buttaa 

IaCUSTE^^I^ATIUATJOSCO«A»T 

(XL.B,151lAA,n9 

67 Pnn3*»‘pSnaU 

C..44 Ceerf. A4t (Xr #/ JSS7J. » 
#fe/c«/cw-op,a.eac*/2f.jl Cearf-JfoJe e/rtrj 
•*« e«e— t/BCi'ioa ef tarn er wtajt^la a W 
bmgbl l3 the Small Canee Coait by tie T.AJi-- 
agaioet tie defendant foe damasrt* for braei of 
coctract to dcljf er gooJe. tie only dwpaU »ai w 
pnanple « wiieh damage* arcre to be 
detendast rai-I lata Conrt lie rta of B773-i0-0 At 
tbe <W of lie beanns. aad befne jndgamt »«i 
dclifeied. tbe p!*int.EF attorney fafertoed Ue 
Judge tint b- noold irqclr* a eaee to be «.« 
for ibeopiaioo of Use Uigb Conrt nader *. €3 cf to 
Prrmdfliey SmaU Came tout* Art (X' o* i”/)- 
cnlM* tie dfcrte «fre in bu farosr Tie Jn-rt 
tbereaw-n drajrd iia to etate ti# etart 
Un if wooU wui to be itfrtTed. lot he dreltfci 
bimeelf ttcable to Ai *> eatG af er jadjtacot *M 

deSretrA Re mid ie eneU ncA then eay aajtii^ 

rnorr tlAa that he nonU mjaire a ea» to ^ 
for tb» tmaiOD of lie Hub Circrt «» •“Fi"**”.** 
law tia* mljlt an** la l6* «a*e. Tie Ci*n Ja«S» 
tbenoMfi rtatrd tie fart* to ^ 

rrfmtd ti* foa-wisj gtoenl 9»«k03 ftr » 
otionai « CO lie hC»atcr» •rtlortii^ 

pUi.ti£tarrstiU«dte morrr from tie ««««“ 
any and >1 »o what, tnm greeter tlaa BTT®*! ^ 
carl into Cenrt by tie Afnniaftt f ” On tie Kt^ 
cnee eomag be'ott tie n>sb Ocmrt, a j^baJa-*? 
obj« KD wa* taken ae l« wbrticr ti* nlewe« «" 
in pioper form no qontnD of law ct oiage 
tie forr* of law bielag bmx foranlated f« »* 

opiaoooftheCniTt. IfeM (FeJiaAS. J , doabti^ 

that tie nfmae* ehooU be tent tack to be 
by fteticg lie preebe qaeitma am.ag la the oti 
lum Lac-nra* r OncnanAi Jlracairo 

[l.Z..B,15 Boa, 379 

68. — Prtatieaejr 

Tee^ntSwaUCaeteCemrUAti fTTefl^J,* ^ 
—Dels •/ to *• eto'V • «»“ 

ef He ir.jA Cwef-Ooerfiew V 
J^edrwl to rtftmej ee$t — iKider a C3 to 
Freudesey Ema.1 Canee Coorte Act fXl of iS3.> 
tie caUtence of each a gaeilion of lew or neageW 
eomtrertioa ai ticre ia meobooed b a e endtty pre 
cedest to a reference to tie E gb Cenrt. “ f® 
each queetiB aneet, tie Small Cana* Oiart to 
aalhucitj to refer and tie B igi Conrt no 
to deal widi tbe reference. The dnty of drwwi ^ 
tbo eats where a reference ti made, « 
on tie COnrt, and It b reependble for tie fero ofto 
caae. laawAZSAA T*i»BaT*»B*J r 
B.An>** . . I.L.B,20Eom,7TO 

50 ■■ PrtatdtmtS 

Tewmt JwofI Caar* Cemrie Art (XV ef 
e 69-£e;*ie>fu?a/«r t^trtee*. 

—A t«rty* reqninng a indge 

Conn to make a refe i e nce to tie Bigb Coort under 
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SMALIi CAtTSE COTTBT, PEESIDESrCY 
TOWNS— con^'niiPfi- 
2. PRACTICE AKD PROCEDURE— 

8 of the SmaU Cause Courts Act (XV of :882) 
^ust do so before the Judge tos ddiv^d h,s judg- 


__ Judgment con- 

tingent npon opinion of 

Small Cause Courts Act (AV oflSSJJ.s.by 

—Ctril Procedure Code C1SS2J, JJ. 373, 617, 6J3, 
j Q IQ— Withdrawal of sutt. Power to allotc.^ 

The Small Cause Court passed a decree for the plam- 
“Uff but contiugent upon the opmion of the High 
~ reference tlic High Court decided 

uuon the plaint before the Court, the plaintiffs 
^^llnotrcTOver. Held that the Small Cause Court, 
r the rc«ipt of the copy of the jiuigmeut of 
Sc ffigh Court, Mas bound to enter judgment for 
te dofondauts. 

SAEt ' 

Defect in reference — A o 

of law referred— Presidency Stnall Cause 
^esho J oflSS2), s. 69.— A reference can 

oJ/bo iJdonuLi 69 of Act XV of 1882 for the 
„ nf the Hich Court upon some question of law 
SuTcliaviug ile toce oriair, or\pou the con- 
SrSetfon of a document if any such question aris^m 
« cnit or nroceedinu in which the amount or lalue of 
So subicct-mattef is over RoOO and o>tl»er ^^y 
* vr?cn..b reference. A Small Cause Court mak- 
^TfrrfMeLe under s. 69 should state the question 
oflw Irum 'e hai^iig the force of laiv. or the , con- 
Scru Tf document upon -W^^tWpmmn 

I'm A M. .< cwi 

incorporated with s. 69 of ‘ne MMinenej 
Cause Courts Act. Bekode BaiJ 

Steam Eatigatiok CO.MEAET . 1 C. W. iN., auc 

Ro ______ Deposit of security for costs 

J7i XXVI of 1S64, s. S.— A case should not 
befefer^ to High Court by a Judge of the Smah 
Cause Court until security has been dc^sitcd m 
aerdance vrith s. 8. Act XXVI of 1864, by the 
party against whom the judgment Baf tieen gn-en. If 
?uch party do not deposit the J 

he mLt be taken to submit to the judgment of th 
Small Cause Court. Where, hoivcyer, a “se was sent 
nn without security for costs being deposited, and 
before the ease was heard the P’^^tiffs tendered a sum 
af security, which the Judge refused to accept as 
V • +rtr» infp the Hif’h Court, on the sum bein^ 
being ond’it appeanno- that the defendant would 
p^rbfpr^judlc:^ b/rh a coiirscaltewed the case to 
be heard, 138 

Act XXri of 

mr,d s 8— Omission to deposit costs— h on-appea^ 
^®®:’i;Where a case had been referred fmm the 
Wll Cause Court, for the opinion of the High Court, 
R f^oLst of the plaintiffs and they neither 
f security for the cost of the reference, 

deposited anj setim y Court,— Held, the defen- 

»utM t. 

TOIta T 


SMALD CAUSE COTTET, PBESIDENCT 

towns — continued. 

2. PRACTICE AND PROCEDURE — continued. 
to an order that the plaintiffs should pay the crats 
of reference and other eiipenses connected therewith. 
Dissekt V . Justices or the Peace ron the 
Toivn op Calcutta 

[5 B. I,. B., Ap.. 24 : 20_W. E., 349 note 

In a similar case, however, the reference was held 
not to be properly before the Court, and an application 
for costs by the defendant was refused. Rajkum^ 
Paeamaijick t). Stewaet . 5 B. Xi. E.., Ap,, 23 
Diese cases were under the old procedure. Under 
Act XV of 1882, if security is not deposited, the party 
a-ninst whom the contingent judgment has been given 
i^to be taken to have submitted to it. 


Case referred, at request of 

narty— A'^on-appeoraace of such party before Sigh 
Court— Costs.— Vfhen a case is referred by the Small 
Cause Court, for the opinion of the High Court, at 
the request of one of the parties, and such party does 
not appear in the High Court, the decision must be 
given against him, whether security has been pven 
for the costs of the reference and the amount of the 
lud-nncnt or not, and he must pay the cost of the 

iretoence. AVilliamsok c. Abab Ismah. Khak 
reterence. B. L. B., 415 ; 20 W. K., 349 

05 Costs of reference to ISigli 

Coy ^ t - Costs - Prachce — Presidency Toims Small 

Cause Courts Act fXV of 18S2J, s. 69 — Ctvtl 
Procedure Code (Act 

620.— Under s. 620 of the Ciiil Procedure Code, the 
costs of a reference to the High Court cannot be dealt 
with separately, but must be dealt with when award- 
ing' the cost of the suit. They are, however, m 
the discretion of the Court, and need not neces- 
sarily foUow the event of the suit. Nicoi. v. 
MATHOOEA DAS3 DUMAHI ^ ^ ^ ^ 

(e) Re-heahikg. 

00. Ee-hearing, Application for 

•^Fraciice — Presidency SmaU Cause Courts Act 
fXV of 1SS2J, ss. 38 and 71— Compliance with 
requirements of Act subsequently 
rhearing-Sule of High Court, ISo. 

, fC77 • 5, — An application to the Higii 

Crt for a re he^g uuder s!^ 38 of the Presidency 
M C^se Courts Act (XV of 1882) must be in 
writing. A decree was passed against the petitioner 
bv tbc Court of Small Causes on the 9th Deemhw 
1837. On the 16th December Co^sel on h^ behalf 
was instructed to apply to 

B. 88 of Act XV of 1882 for ro hcarmg of the amt. 
The Court was then engaged in re-hemng appeals; 
but i^ order to prevent the petitioners apphrahon 
ftom being barred by limitation nnder the prov^ons 
of Uirscction which requires the application to be 
ot rue sc . j^oj-dsbips, before rismg, 

T nT^tfannU^ to be then forLlly made, bat 
“i? In^tlifhSto a subsequent day. When 
&Tc came on. it appeared (1) that the petition had 

12 z 



conax. PEEBn>BKC 3 r ® cj>bbt, PBZsn.E=OT 

Tp^ra PPOcaBBP.B-......-A B PBAmca 

BOt t«n «p>«] «d decWred ,intU tb* \7th Dtc^ ^ Sl'. 

.tfiS 'ta"sr™'£ £'9Ssfesi 

mt\‘fa“^o=rti^‘Vw?’bTr7iorArt of 

1^2 .l»nW te t»\d rnor to th* iprl>«‘ w« derirM to Hw 
ti«n p&id ootil the 20th D -«=>>»» 1SS7, Jw-» !w ^ *4* *^§ Jr^^r« »« the^hl d»y«bid f«r«^ 

d.y, ittfT the .ppU«t»Ti. n,ld th»t the .piW “iff*” ^linMeho cord t»» « 

ul for e re-heeiip mo.t he rejected. The .«!>« B^s* c All»»ta 

tton ilWooghntTnioJlstoedeoathelCthD^ber ^Wbe rcMtrfd. 2.0ll*SB*i«Tn»J 

■m only proTuioa»nr nettted, end erery •hjert.em CBreont Eot . I. ii. ifc. ^ 


»»s only proTuioa»nj nettted, end erery •hjert.em CBreont Eot . 1 , Xu ifc. 

to ite receytjn which cemld here heoi taken oa that gg — JfeKam«/e 

day ctrtdd le Ufcra at the heanj? Th* ta'eeqoent ^juiUet—Jntidrattal lt/or*Jvlfi"<^ ‘j 

MmplanfehythepetitwocTw-lhthert^iurnncnteor ' j, „/,r rut for Iht e/»»ie« <>/«* "”* 

the Art eooll not p1e«« him iti abetter 5 «»it>oathan Cowrf.— la a mt m the Coart of Small 

he occupied when the application WM teade Iw M which onfetion* of Uw end fact wcreraiecd, Ihep.^ 

J*isii*0’tBi* Prssnoiiatni* ,j», the Jnd'c to etate a «t»* ib 

n. L n.. 12 Bom, 408 ‘ Suie B^-h C. nrt nndcr a fO of i« 

lt82 The Jodje waiwnHing tide 

Sr^,U C™eCo*rfj Jrt r SS— Co.e t.wi.ci Wcc Wiv^brja^^ocht’a^di^fd ^ 

ccr,/.%s tlrkf rfiSJ ^ 

— JVertiff — Oa aa application f« a re-heartof be that the Joa« was wroai l« "** j 

the High Coart andcrlsSof l«XVofl8«2 of a that ««» ** 

initalreadyheirdanddfcidcdbtaJndaeoflhe'^ajall * „ iv.m wat bo “BiiKamKn * 

Chaie Coart -EM by the Hi ’h Coort that, the IH* of x IS- *»> 

endeseeberngofa rcry eoofiietiag character and cot ... n,, Ju,Etit. w.re ret entitled to re-bew®* 
each ai to Jaetily a di«iact opinion that the Jodoeof Mi»*«} 

the Sta^ Ciaie Cenit wae wtobb u bia drcieiua the if % t. S_ 17 BonXi 


Via*oa« TaiCTicJJ 4 Co. e 


the Email Ciaae Court wae WTOBB in hia decjiiuo the * t t. ■» ITBonx.!* 

applical.oofoTat«.h«anngehoaWherefBmd. S 33 Co»i*T . Blait,*' 

0 ! Art XV ef 1882 doea not anlbanie the High Court 70 — ^r/o*. . stl 

to pant an order for a re>hmine where that Coart Sm^Jl Caere Cooefj fXT ^ !»'*/•*_ « 
tBcnly fecle that the etideaee le doahtfal wilbeat J>%tmu$Ql far drfaitit — Etatrd) v 
fonaiBg- any opiimn a* to whether the concluios Prottdara Code (IS^2), n JOO 102, 

arnredat by the Small Canse Coart i» a wrong oat o»c» rad ao* afpearaUe of partite — , 

Tie tfrtxn reqairee that there abonld be eoch an Iweoometlor-pleadrr tootiafedjearomeat « 
before Braoting the order and eneb opinnn cl the Pmideney Small Catiee Conrtl Xrt 1' 


arnredat by the Small Canse Coart i» a wrong oat o»c» rod ac* appearaote of partiee-^pf*^*^ 
Tie tfrtxn reqaires that there tbonld be toch an Iweoometlor-pleadrr tootiaioadjeoromeot * 
before graoting the order and tneb opiacn cl the Pmideney Small Catiae Conrtl Xrt 1 ' 
dionld be a ffistxnrt opnara and nrt mcrelr «bat a 1 SS 2 J doct act preclude a ptainbif whose sn .1 ^ 
^ed an facruiatjoii of opin 00 HaifewiBOT been dUnuesed for dcfanlt from applymcnod^?-,* 
\i«ai3i T Bxm*H IsniA ^iTI0llI05 cf the Clnl Procedare Coda (Art xit 

COMIST , 12 Boib,S 70 hare the erdrr ed ditmuaal set ande. Tl^ “ « 

ap isccanitCDrT hetweea the two aertsws 4 r~°^ 

~ „ d’rteidenef whw rait hat b«'ea dumimed for defanlt »** .. 

Cow, Cwrit Aet (Xr of tSS3J. wparaU remedirt ander diffirent cnactornts- UbJ 
" >of^t,e,ll, eUmpid eWe to apply for a new tnal tinder . SS. be 05 ^ 

3‘f ’^^’*7' ^oKerio rail good of ter do to withia eight darx If he profestra to appj 
^7 "/ proientatioi of ,u order aert^^g anJe the disinsol under x 1« 

‘^“Sl'irlsrtdayTO of the Uni Pwednre Code, be can do w «di 

wh^nch appli^ fcnU he «adt day. (timitotioa Art XV of 1ST7. sch- 

of X SS of t^Prexdcncy Small Caase art. IG3). A enit and croswit between tbe^ 
ly t ^ to the n^h pw 1 « were 00 the board of a Jndge of ^ 

whxh «!mallCan« Coart for heanrgonthe 

&s’Lrr£'.';sEW“£s,“« snS'vfSun.u'iS sn.?«pg^. 

ss.'“S'rrr-?^1^Ss-4 
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SMIAIiI. CAUSE COURT, PRESIDUNCY 

TOWNS— foncZurferf. 

2. PEACTICB ARD PEOCEDUBE-concIttrfid. 

jS said he ■nitbdvcw from the ease. Both gaits 
were tlien aud tliero disposed of, the cl.aim of tbe 
plaintiffs in the first suit being decreed, the second 
suit being dismissed for non-appcaraiico. On the 7tb 
Jiaj’ following, an application was made for a re- 
hearing of both suits. T lie Court, regarding the decrees 
as ex-parle docrces. granted a rule for a new trial, 
which was made absolute. On appeal to the Pull 
Court, the matter w.is referred to the High Court, 
iicfd that uuder the circumstauces the suits were to bo 
considered ns baaing been disposed of under ss 100 
and 102 of the Civil Procedure Code (Act XIV of 
18S2) resocctivcly, and that, whether or not they, or 
cither of tlicm, fell within the category of contested 
suits as defined b\ s. 38 of the Presidency Small Cause 
Courts Act (XV of 188-!), the remedy under s. 103 
of the Civ il Procedure Code was open to the plaintiffs 
in the cross'snit. Sooxdeeivs c. GoonpuASAD 

[L L. R, 23 Bom., 414 

S MAT. T. CAUSE COURT, RANGOON. 

1 . Establishment of— Acf XXI 

of IS5S — Act XI of ISO'S — Local Gorernment . — 
Act XXI of ISCJ, after cstablbliing Eceorder’s 
Courts in British Burma, and fixing the limits of their 
jurisdiction, enacted by s. 10 that, "save as in this 
Act provided, no Covirt orther than the Recorder's 
Court shall have or exercise any civil jurisdiction 
whatever within the limits for tlio time being fixed as 
aforesaid.” Act .\I of ISO 6, after declaring that the 
words "Local Government” should denote "tho 
person authoiizcd to administer the Executive Govern- 
ment in such part,” enacted by 8 3 that tho Local 
Government may, with the previous sanction 
of the Governor General in Council, constitute Courts 
of Small Causes under that Act at any place within 
the territories under such Government. By s. 3 tho 
Judgeof such Small C.iuso Court was to he appointed 
by the Local Government. Act XI of 1805 did 
not repeal s. 10 of Act XXI of 1863. By notifica- 
tion dated 1st September 1809 the Governor General 
appointed a .Indgo of the Small Cause Court at 
Rangoou, extended the provisions of Act III oCJlSO-l 
to British Burma, and invested tho Chief Commis- 
sioner of British Barms with tho poweis conferred 
on a Local Government by that Act. By notification 
of 2nd October 1869 the Governor General in 
Council sanctioned the cstablislimeut of a Court 
-of Small Causes in Rangoon under s. 8, Act XI of 
1865, extended the jurisdiction of tho said Court to 
an amount not cxoocdlng R1,00 ), and notified that 
tho territorial jurisdiction would bo co-extenrivc with 
that of the existing Small Cause Court jurisdiction 
of tho Recorder’s Court at Rangoon. SeCd that the 
Small Cause Court at Rangoon so established was 
jvropcrly constituted. There is nothing to show that 
the words “ Local Qovernmeut,” as used in Act XI 
of 1865, were intended to include a Chief Com- 
missioner. Ko Shoat Doon V. SnoAT Gah 

[6 B. Ii. R.. 198 : 14 W. R., 331 

2. Jurisdiction of— Eoreryn ship 

—Suit bp sailor for loapes — JUcfussil Small Cause 

TOI. T 


SMALL CAUSE COURT, RANGOON 

— concluded. 

Court Act (XI of lSBoJ,s,8 (expl. a ). — Civil Courts 
have, ns a general rule, jurisdiction to try all civil 
suits against all persons of any nationality within 
the local limits of their jurisdiction. A captain of a 
ship, who was at tho time loading or unloading his 
vessel within the local limits of the Small Cause 
Court of Rangoon, was sued by one of his sailors 
(who liad contracteQ to serve on a voyage from Brc- 
, merhaveu to East India) for wascs in tho Small 
Cause Court of Rangoon. Held that tho sailor’s 
' cause of action arose within the local limits of the 
Small Canse Court where tho defendant was resid- 
ing when the snit was brought, and that therefore 
the Small Cause Court had jnrisdictiou to hear the 
snit. Olneb V. Latezzo 

[1. L. R., 10 Calc., 878 

SMUGGLING. 

See SrOLSN Pboueett— O rFBScES bb- 
JATisa TO , ,18 W. R., Cr., 63 

[19 W.R., Cr.. 37 

SNAKE-CaAEMERS. 

Death caused by — 

See lIuBDEB. 

[3 B. L. R., A. Cr., 25 : 12 W, R., Cr., 7 
I. L. E4, 5 Calc., 351 : 4 C. L. B., 680 

SOLDIER. 

See Cantosmenxs Act (III or 1880), 

e.l4 . . I.L,E., 3 All., 214 

Residence of — 

See JuBiSDioTioif— C auses of Jueisdio- 
TIOS— DwEEUINa, CABEXISa ON BUSI- 
NESS, OB WoEEJHa roE Gain. 

[I. L. R., 1 AIL, 61 
See SuAiiL Cause Couet, Mofussiu — 
JuBiSDiciioN— MnaxAEr Men. 

[5 W. B., S. C. C. Ref., 21 
6 Mad., 83 

•Army Act, 1881, s. 144:— Sub- Con- 

diicfor. Ordnance Department — Service of summons 
— Ciotl Drocetiare Code, s, 463. — A Sub-Couduc- 
tor of Ordnance on the Madras EstablisUiueut of Her 
Majesty’s Indian Military forces, holding a warrant 
from tho Gorernment of Madras, is a soldier within 
the meaniug of s. 141 of the Army Act, 18S1. In 
a suit to recovtr R1S3-7-0, a summons having 
been sent by the Court to tho Commissary of 
Ordnance to be served on the defendant, his subor- 
dinate, the Commissary of Ordnance returned 
the summons unserved aud referred to s. 144 of the , 
Army Act, 1881, aud his reason for such action. 
Held- that tho Commissary of Ordnance was oonnd 
to serve the summons under s. 408 of tho Code 
of Civil Procedure, although the defendant might be 
entitled to tho privilege given by s. 144 of the 
Army Act, 1881. Abeaham v. Holiies 

[LL.B.,UMad.,475 
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BOUCTTOB 
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METJTBBOBLATIOIT (HI OF 1674). 
ta. 3. 4-jfi xrrr/f 


[i. ii. B., 3 Calc., aes 
L L. E, 10 Cois, 761 
— Trill of suit for land la— 

&e JmsDicncs— Srm rosLm 
rriTT B iirmnrT Disnicn. 

IL li. B.. 4 Ode,, S28 
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dated the Tth Miy 1872, being fUU in f<^- 
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■SONTHAL PEHGtnSQfAHS SBTTI.B. 
MENT KEGtELATION OP 1872) 

— continued. 

in conlorinity with liis Cndintte, ' lio being 
tlioronghly conicrs-int nitli nil the facts of tlio case, 
and lie accordingly pusscd an order and amended the 
record defining the arena to which the plaintiffs were 
entitled. On appeal against that order, — JZeld that, 
*0 far as he Tras acting as a Civil Court, the Deputy 
•Conunissioncr had no jurisdiction to try the issnes 
sent him or deal with the case, hut that, inasmuch as 
he was vested with the powers of a settlement otlicrr, 
and was fully competent ns sneh to deal with the 
ease himself, seeing that thepirtics could not in any 
way he prejudiced hy the irregularity committ«l, the 
Uigh Court would not interfere to set aside the older. 
Jleltl also that, treating the actimi of the Deputy 
Commissioner ns that of n settlement ofiicer, the 
High Coart had no jurisdiction to hear the appeal. 
Tabiki PmskAi) SfiHRA r. MAnaiitm CnowntiRT 
[LIi. B., 7Calc..378 

S.C. TARnft I’EOSAD Misser C. nCRRtStI CtttTK- 
DEB CnowDnnr . . . 8 C. 1, B., 648 

s. 6 aa nmendod by s. 24, 

Sonthal Porgminahs Juatico Resalation (V 
of 1893)— Contract — Compound interest — • 
•' Unlairful” contideralion. Meaning of. — There is 
no law or regulation laying down that an agreement 
botneen any two persons living in the Sonthal Per- 
gunnahs to pay compound interest upon the amount 
borrowed is •' unlawful ” within the meaning of e 23 
•of the Contract Act, All that the law provides is 
that compound interest will not be decreed by any 
Court, llcfcrring to the Sonthal Regulations, s. 0 of 
Regulation 111 of 18/2 and s. 24 of Regulation 
V of 1693, it was held, in respect of an agreement 
to pay interest on an amount composed partly of the 
principal and interest due on a former debt, that 
such ngreementis not void under s. 24ot thcContract 
Act, and that the obligee may recover such sums of 
money ns he is entitled in law to recover, notivith- 
standing that part of the cohsidemtiou is compound 
interest. SnAtfA, Charan SIisser r. Cnuxi I.ar 
Marvvari . . I. L. B, 26 Calc., 238 

1. 'SS. 11, 25— .Saitreyar/fiiiy matter 

decided ly Settlement Court — Settlement officer, 
Finding of— Jurisdiction of Oiril Court — Right of 
suit — Suit to set aside settlement and for possession, 
— Where a suit was brought to establish, by avoiding 
the instrument under which he held, that the defen- 
dant was not a tenant of the lands in dispute, and to 
oust him from possession, and he had been recorded 
in the rccord-of-rights made by the settlement officer 
as a tenant of sucU lands, — Seld that the suit was one 
regarding a matter decided by the Settlement Court 
“withiu the meaning of s 11 of the Sonthal Pergnn- 
nahs Settlement Regulation (III of 1872),” and was 
therefore not maintainable. The introductory words 
of cl. 4 of s. 25 of the Regulation, which impose a 
personal limitation on the jurisdiction of the Civil 
Courts, apply to suits of all the three classes to which 
the clause relates ; so that the bar to the jurisdiction 
can take effect on a suit in the third of the three 
classes only when it is both a suit to contest the 
finding or record o£ the settlement officer,'’ and 


SONTHAIi PERGTTNIQ-AHS SETiPI/E- 
MKNIT BEGUIiAlPIOlf (III OP 1872) 

— continued. 

involves also the dctcrmimition of "the rights of 
zamindars or other proprietors as between themselves.” 
Ram CnoJis Sufo r. Dhatobi Sing 

[I. L, B, 18 Calc., 148 

2. " Proprietor,” Meaning of - — 

Sail for establishment of lahhiraj title and 
amendment of record-uf-rtghls — Jurisdiction of 
Civil Court — Onus of proof. —In proceedings for 
settlement of rent and record of rights under the 
Sonthal Pergunnahs Settlement Reguhition (III of 
1872), certain lands claimed by the plaintiffs as 
lakhiraj w ere ordered to be recorded as raal and assessed 
with rent, the Commissioner of the Division stating 
that the plaintiffs might, if they chose, bring a suit in 
tho Civ il Court. 1 he defendant (zamiudar) obtained 
an rx-parte decree for rent on the basis of the jumms- 
bandl prepared in the said proceedings. In a suit 
brought to establish the plaintiffs' lakhiraj title and 
for an order directing the rccotd-of-rights and jumma- 
bandi to bo amended, — Meld that a lakbirajdar is a 
"proprietor” within the meaning of s. 25 of the 
Regulation, and ss. II and 25 did notbartho jurisdic* 

[ tiou of the Civil Conrt in this case. Ram Charan 
Singh v. Phaturi Singh, I. L. R., 18 Calc., 146, 
distinguished. Meld also that in the present ease 
the onus was on the plaintiffs to prov o their allt^cd 
lakhinij title. Rambanjax CnooEEBntrrrr o. 
Xaxda Lad Laik . . X L. B, 22 Calc., 473 

1. B3.24, 25 — Suit to set aside order 

o/settlement officer — Mon.publication of record-of- 
righls, — Where, in December JbS4, a suit was 
brought to set aside an order of tho settlement officer 
under Regulation III of 1872, made in December 
1875, after disposing of the plaintiff’s objections to 
the defendant’s title, and it was found that no 
rccord-of-rights had been published in accordance 
with s. 24 of the Regulation, — Metd the suit was not 
barred under s. 25 as not having been brought within 
three years from the date of tho order. The final 
order referred to iii that section must be one subse- 
quent toor not preceding tho publication of tho record- 
of-rights. Ram Nabaix SnfGn r. Ram RtrKJUK 
CnooKRBBUiix . .XL. E., 13 Calo., 245 

2. S«t£ to set aside order of 

settlement officer — Ron~publ{cation of record-af- 
rights — Onus of proof. — In a suit instituted in Jan- 
uary 1887 by a plaintiff to set aside a settlement made 
under Regulation III of 1872 and to recover kbas pos- 
sessiou of a mouzah, alleging that the defendant held 
the lands as chakran and that tho serv ices for which 
he held them liad ceased, the defendant pleaded that 
thetenuro.was dnr-mokurari, that the lands had been 
settled ns such iu J uno 1877, and that the suit was 
consequently barred by thespecial limitation provided 
by B. 25 of the Regulation. The plaintiff sought to 
set aside the settlement on the ground of the non- 
publication of the rocordKif-rights and tho fraud of 
the defendant, nod both tho lower Courts found that 
the record-of-rights had not been published by its 
being posted conspicuously in the villago as required 
by s. 21. On second appeal it was contended on 
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SOKTHAI. PXEOTJOTJ’AHS SETTIX* 

ITEUT BEODLATION (HI OP 1872) 

— etnfluJtd 
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iH as de 1 dreree Jltld tbit tbe octii ef imrmtr 
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®i» Srxnr* Smat I, L. It, 18 Cilc., TBS 
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SPECIAL OR SECOND APPEAL 

— confintied. 

See Retjew— Power to Review. 

[9 -W. R., 471 
11 -W. R., 511 
C R. L. R.f 3B3j 334 noto 

1. ORDERS SUBJECT OR KOT TO APPEAL. 

1. — Law applicable to special 

appeals — Civ!/ Procedure Code,l‘i77, oSs’, 591 
— Second appeals to the Hisli Co\ut must either 
come ^^ithin Cli. XLII or ss. 588 and 691 o£ Act X 
of 1877. HlKDRAiinv Jha r. .TiKGnooa Jra 

[L L. R., 5 Calc., 711 

2. — Order improperly adding 

plaintiifs to suit — Civil Procedure Code, 18S2, 
e. 391. — An appeal lies, under s. 591 of tho CUil 
Procedure Code, from an order improperly adding a 
person na a plaintiff in a suit Googeee Sahoo r. 
PBEstnAE Sahoo . . I. L. K., 7 Cola., 148 

3. Order for attachment for 
contempt — Citil Procedure Code, 18S2, s. 501 . — 
An order for attachment for contempt is not an order 
in tho exercise of tho High Court's civil jurisdiction, 
and therefore docs not come within tho provbions of 
s. 591 of tho Civil Procednre Code. RAViTAnoo r. 
Nabotamdas Gaotas . 1 L. R., 7 Bom., 6 

4 . Decision of Political Agent 

in a regular appeal — PoiUioal Agent of touth- 
ern Marttha Country. — A spfcial appeal lies from 
the decision of tho Political Agent of the Southern 
Maratha Country passed in rcgulai appeal. Nibowa 
V. PAKEKArPA . . .6 Bom., A. O., 75 

5 . Decision of the District 

Court on app“al from the Talukhdari Set- 
tlement Officer. -A decision of the District Court 
on appeal from tho TaluUhdari Settlement Ofliver is 
subject to second appeal to the High Court. .Tah- 
BAKQ Devabhai V. Govahhai Kikabhai 

[I. L. R., 18 Bom., 408 

Q. Order for penalty under 

Stamp A.et — Civil Procedure Code, 1877, s. 58S — 
Act Pill of 1859, s. 365 . — A decision of a Judge 
directing a penalty to he enforced under flic Stamp 
Act is not “ an order ns to a fine” uitliiii the mean- 
ing of B. 365 of Act VIII of 1859 (with which s. 588 
of Act X of 1877 corresponds). S. 365 was not 
intended to apply to penalties under the Stamp Act, 
hut only to fines which may be le^ied under the Code 
it'Clf. So.NAEA CnOWDisAiy v. Bhoobuhjov Shaha 
[I, L. R.. 5 Calo., 311 

> 7 . Order as to compensation fo r 

land — Land Acquisition Act f2CoflS70J,ss, 15,39 
— Pispute as to right to compensation — ^ViTiere a i 
dispute as to the right of one of tn o claimants to 
certain compensation awarded under tho provisions of 
the Land Acquisition Act has been referred to the 
Civil Court under s. 15 of that Act, a second appeal 
will lie to tho High Court from tho judgment pass»d 
in an appeal against the deei-ion of the Court to which 
the dispute was referred. Atui Baij c. Abbo- 
BOOBNA BaI 

p. L. R., 9 Calc., 838; 13 C. L. R., 409 


I SPECIAL OR SECOND APPEAL 

— continued, 

1. ORDERS SUBJECT OR NOT TO APPEAL 

— continued. 

8. Order directing plaint to be 

returned for presentation in proper Court 
— Ctiil Procedure Code, 1882, s. 57. — ^A Alnnsif dis- 
missed a suit, on the ground that, if it had been pro- 
perly valued, it Mouldfnot have come within his 
jurisdiction. 'Jlio District Judge affirmed the Mun- 
sif's judgmpnt,ai)d directed the plaint to be returned 
for presentation to the proper Court under a. 67 of 
the Cii il Procedure Code. This was not done. Held 
that a second appeal would lie. Jotbath Rot v. 
LalIi Baha-door Sib&h 

[I. L. R., 8 Calc., 128 : 10 O. L. B., 146 

9. Order as to execution of 

decreeunder R5.000, but with interest, etc., 
exceeding R6,000 — Second Class Subordinate 
Judge — Subyecf'inatier of suit under S5,000 and 
‘tetthin jurisdiction. — The plaintiffs obtiiineda decree 
in the Court of a Second Class Subordinate Judge for 
a sum less than R5,0C0, which with accumulations of 
interest subsequently exceeded R6,000 The plaiu- 
tiffs applied in execution to recover the total amount. ' 
Tho application was rejected by the Subordinate 
Judge on the ground that the Conrt had no jurisdic- 
tion under 6. £4. of Act XIV of 1869. On appeal, 
the District Judge made an order confirming the 
decision of the Subordinate Judge. The plaintiffs 
filed a second appeal in the High Court. Held 
that no second appeal lay to the High Court from 
such an order. The subject-matter of tho suit was 
within the jurisdiction of the Subordinate Judge, and 
his jurisdiction continned, whatever might be the 
result of tho suit, in all such matters in the suit as 
were within his cognizance, amongst which were 
matters in execution in the suit. The mere circum- 
stance that tho amount actually due by process of 
.accnmnlation exceeded R5,000 could not oust him 
from the jurisdiclion he liithcrto had over the suit. 
SBTAilRAV PASBOJI C. KIEOJI BaSiAJI 

(1. L. B., 10 Bom., 200 

10. Regular appeal beard ex- 

parte,, — A special appeal lies from a regular appeal 
heard ex-parte. Taea Chakd Ghose c. Anakh 
Cdandea Chowbhbt 

[2 B. L. R., A. C., 110: 10 XV. R., 460 

BAMEHET BIH I'AOHASHET V. BAEKBISHHA BIK 

Ababhat .... 6 Bom., A. C., 161 

Paean Chondee Ghose v. Chhkkhn LAtE Ror 

[20 W. R„ 402 

IL Appeal from ex-parte 

decree — Appeal improperly admitted. — Where a 
decree is passed ex-paide in an original suit, the 
defendant has no right to a special appeal, even 
though his appeal has been entertained by tho Civil 
Court, Chidasibaea Pxbeai v. Raman 

p. Mad., 189 

12. Decree ex-parte. — A secoud 

appeal lies from an ex-parte decree of a lower 
Appellate Court. jrARtrrr v. Vrrnir 

p. L. R.. 16 Bom., 117 
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fiPECIAIi OR SECOND APPEAli 
1 ohdeks smjJEcr ou ^0 T to appeal 

13 Order T«fiuing to eetaatda 

expartedecree— Cirit Iromltr* C«^« X 
it &S<. AfUr * drrTM lad bm 

rude it-parit tlie defrndwt applied to bara U art 
as de The '■ubordisate Jn<Ve rtfaicd the appliea* 
tirn bat h s ordtr «ru Terrrsed bp the Lwtnct 
Jadire Ilild tba tbe <e^l<T of the Dutnet Jrd^ 
vu final end r a. ^8. aod that M teMul appeal 
voold he nor voald tfae Ceart Interfere nnder a. CSi 
e! the Lode. Arareuii CrrxDim Atooxianc r 
Hastix . Z.Xi.R., 8 C&Ie^SSS 

Id Ordar of remand — Onlrr 

•tjtrt B54.Ciril Tn*>i»n C»it. —A aperlal 
appeal did cot lie from an order of remaad ccikr 
a SSt, Cisd rroeedare Code Cotimoz or Aoma 

• Bcuina . 3 A(n^368 

[A«ra. F Ed. 1874. 181 

16 Order on Inquiry let caae of 

obBtruetlon in exeeatlon of deeree— 1 /itre/. 
{aieAeieppea?— CitilPrarnfereCrrfe lUt t r>9 I 
— IVbere an wqcirp had been held nodw a. 2f j. 
Cola of Ciri) Pneedare and a rr^lai appnl lar 
io the Qi,h Coart and r a 231 a imtetUaoraua 
apml could net be enimalord. Oooaoo boat llor 

* Prrcnijtx Boss 0 W. It, 837 

36 Order reftutng to admit 

appeal preaented afw time -A aprelal appnl 
•ill Bot lie agaiflft aa order of the Indf a retoainit to 
admit a ra;:nlar appeal praarated after tha erelruwn 
of the t me pieTid^ fee peefemogaopeala. 1 'booi, 
Blsu r Cuntata PtiiKifi 3 Agra. 801 
^T' “'T' " r~ — — ■ ' ■ Cot‘ decided ear* 
forte.— A ipeciat appeal doea not tia from tha order 
of a JiLaj;a declannc tUt anfieient canae has not 
hfeaahoirn to hu satiifaetKB frr preaeotioe after 
tma aa appeal from an er ptrit jodimeot of • 
Pepnty Collector EoOboositb e Uonrx 

Lii Ifima . 7 W. H., 230 

Cra/ra. SrtmoouaEEX r UaioasTa bux 

[8'W,R.,87 
Order diamleslng anneal as 

preaented out of time— Cinl rrocedi/rcod.- 

,577., d-Xn^ 
l“?Jr (») being preaeoted oat of tuna 

py I'J l»Wal" »itb;a the measinr of . ^ 
O) I>*carfdnreCode, U8i A ic««,d apneal I 

(I) IifUOTE.*™® *'““ order firsoa Dara 

(J) IUbtwZ I*I*H^l2Cala,30 

(n) Mtm Pbo®^*^ restore appeal 
WMoxit •?!«>><« froothe order 

/ X „ »PP'‘0*l'0o to restore aa 

(e) AlOBTotca itbdrawn UonBooMnarr 

(p) MoTvisiB Paora * 13 W E., 187 

(j) Paonrt or Lin> dismlaalnK appeal 
(r) Eejt . ® deposit coeta of 

(») Srsente PaiTOatiader passed nnder*»^5 


SPECIAL OR SECOND APPEAL 
L 0BDEB3 ftJBJFCT OP. NOT TO APPEAL 

-^raltasad. 

and 6 of Art XXIIl of ISCl ditmailng an appeal 
for non serrlr* of notice In eonaeqomce of fiUare to 
deposit the coat of Israinp the tame. DlTOst KSHOO 
CarmtA/c IltHiStaLabXfooxrunt 

[3W.Il.,3iiB.,S3 

Ijrnn CarrcBa Baboo r. Ooztta Ait fTsix 

t7Tr.R,S33 

21 . Order re-a<JmitHng appeal 

diemiaied for want of proaecuHoa— Cinl 
Peoeedere Code.faj?,/ 8/7 — A tpeetal appeallaj 
from aa onlrr Bndrr a. 8t7 of Art VIII of lB-0 
re.admrttli'tt an appeal diemltaej for want of proae* 
ealnn DiBOecmnoo Cnrrmii e. TtsKAW 
LaLMooutJtf . 8W.R..AIls,S3 

22. Order rejrctfog appIleaSoa 

for re^mlsalon of appeal dismiased for 
default of proaeeutlon— i’roo/ «/ s/fryoMy */ 
erdre— Cirif Proeedar* Cede. >939. / d/?.-* 
tpr^l appeal will lit from an erds of a 7nd;t r^ 
Jertlns an appliratlrn for the roadmuian of ^ 
appeal ditmuaed for defaoh of preamtinn, presMrd 
tbaordcr he shuwn to b« illeoal. Uaioo r ATiHi'* 

^ [7W.B..81 

23. — — Order rejeetlng appUeetfTO 

for r»-admissloa of appeal dfitstued for 
want of proeeoulloa— Cinl Prwedtrt Cede, 
fV9. t SIT -A speeUl appeal lay fma aa erdff 
lejerttBg aa apr'imlioo. nnder tba pmrUiOM at 
a. 817 of Art till Dfl8:3. fortharr^dmiMimef 
as appeal ditsUsed for deftoU of proucatieR. u 
It appnrt that the Conrt below bu not exemted tht 
diacyelion which I. poasmed nndir the aertioo. Th* 
lower Appellate lonrt, wlthost Inquiry and wPbost 
r<eor<llDc aoy rrasona anmoianly refnm an apphe** 

, tioanedera 317 The order of refosal was set asilt 
in tpeeul appeal and tha applira'ba rasanded for 
pr per considcratioa aod dupossL LaU Sixes e. 
ZiacBiA . . . 0NTV..S23 

24. Order dlamlaslng appeal 

for non appearance of appellaat— Cinl d’re- 
redar. Code, ;S79. « US —A tpeeul ai-peal lay to 
the Illsb Court frntn an order passed under a 846 of 
the Clril rroeedare Code. lEsnnssln? the tppellssfs 
rriralar appeal for non appearance of the appellant la 
peraoo or by pleader ZleM/pa 5e«i t ^siasMa* 
dA« Jttatr. 3 J/ad. fOp eoicmented on CuTswArrA 
Cnim r Nasabaja PiiLAi . fihfad.,! 

rarArFASiTTie Bakaxaxsha Bsatt 

25 — - Order dismissing appeal for 

defauU— Ciri/ rroeedare Corf#, /SW,* 
appeal will lie under t 884 of the Code of CSril 
c^ntt la a ease where an appeal has been dismiaud 
for defanlt, masmneh as an appeal cannot he breoght 
within any of the gronnds tbenin mentixied. AX 
•WA* Aa t lum Alt X L. R.. 23 Calc., 837 

28. 5 — Order refualug to admit 

appeal dtamiased for default— ^pp/icafi#* 
e*-arfaiii#iaa.— >0 special appeal Uy to (be High 



DIGEST OH CASES. 
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( 8(05 ) 


SPECIAL OB SECOISTD APPEAL 
1 OCTERS SUB.TECT OR EOT TO APPEAL 

— con/tfiuen. 

Court fa. ib. .fa 

Amccn. The awhcalim Jor rc 
TOafle to tbc Pnncpal SniWcr Ai^^ g^g 

SAD DCTT T. COVMB . . • , 

Order refusing to re-admit 

" T M,?r be pfafa .«tb.™>.! 

applj, "lie’' tl 1 instructions, but 

informs tbo Court “^.“.^neiucnt, wliicii 5s re- 
sales an alsniisscd. A 

fused, thereforo lio in sucli a case 

second npped first Appellate Court refusing 

from an order tlio provis-ous of s. 553 

to rc-ndmit an appe ^ Watsov L Co. 

of tbo Code of Civil Procedure. g^g 

r. AaniicA DAsi . • ^4 0. W. N., 237 

oQ Order refusing to con- 

firm' a snle-SH7«5.-rii«ii 

nriu Ur TriV of lSS2)tS» oSS, 3i0, -^44. 

Procedure C^-ot XII / ..g^iust an 

applied for. tbc o^cr ?py^(,„l 3 rc, and tbc qiies- 

tioSK t^- ca- b^8 a <l«f t 

]9 to. DorAAiori Dabi 

c.BadIt CnUBDEB Mojcmdab 

^ rc.W.W.,668 

nn Order affirming or revere- ] 

ing® order confirming sale— -^rore 

A<) s. 257.— No ‘’Pfoial appeal lay trom 
the dccS nffiLiiig or re^versing an order «nd« 

s 25L Act VIII of 1859, confirming a aMe. JACK ^ 

eon, J'.. dissented. Kooddeep Nabain 

LDCKnoN^S^O;^^ sup. Vol., 917 : 9 W. B.. 218 

Aedool KUEEtK r. OunUN^LA^^ ^ 

nn - Order conflrniing sale com- 

^ • j -fz-kv irreETUlanl/y — Civil Vfocedttre 
plained fo arfendaut comploincd, under 

on- if tbc Civil Procedure Code, of irregularity m 
® rn!; tbc ^le of bis lauds taken in e.recntion of 
conducting * “o “Ic o confirmed by tbc 

u ta^ce-a^ affirmed on 

Court of j„ago. Held that a special 

appeal by tbc Civil S j. vaeadha 

appeal to the H' 5 -b Court ^ nos ^ 213 

KMlDrt.VEEKATAfcDBBAKBDDI 

31 :: order of f 

conirming a sale-Cfid Procedure Code, 1SS2, 


SPECIAL OB SECOND APPEAL 

^continued, 

1. ORDERS SUBJECT OR NOT TO APPEAL 

— continued, 

r 3J2.-An order of nu Appellate Court nndcr s. 312 
Miming a sale cannot be the subicct of a second 

t.rtni x^AKA ICx^MAE Roy r. GoBAit Chundee Dex 
appeal. Aana lu MAN L. E , 18 Calc., 422 

no - Order setting aside sale— 

Ord7r on renalar appeah-tU Higb Court kas no 

norver to entertain a special appeal from an ortlcr 
mssed in regular appeal bj a indge setting aside a 
Lie in execution, and roversing tbo order of aMtmsif 
coiifirmiog such a sale. RvonooNATU^Si^n 

TOODEA SlNOn . • ■ • ' ’ 

_g — C%c\l Procedure 

Code' nsss). ee. 312 and 622 -Super:n>endence 
J Htlk Couri-Ho second appeal lies against 
a{ under s. 312 of tbc Code setting aside a sak. 

TTumar Hov QoUm Chnndtr Dey, L L, 
pTiS Calc, 421. followed, and the Court refused 
under tbo circumstances to interfere under s. 6 _w. 

C;... Bb... - sSo.. 802 

Dachmitat r Masdil Kobe ^ ^ ^ 


_ . Order setting aside 

,nU under s.294, Cioil Procedure Code. 1S‘>2- Pur- 
j„ decree-holder without permnnon to hid at 
jTlein LeLhon of hts decree -Ciril Procedure Code 
riS32) L 944 and 5S? -No second appeal lies from 
(i order made by a District Judge, on appeal, sotting 
•? „ Xnndcr s. 291 of the Civil Pi-oeediiro Code. 
^fnMrttb^andiug tliat s 21 V bars a separate siiit in sncli 
• that s. 211 , nbilst it precludes aright of sui^ 

“lo?, nit eularec Mie right of oppeal wbieb is limited 
docs not enlarge V 3 = ^ Kaeku Roy 

strictly by B obb a ^ ^ ^gg 

„ Order overruling objections 

to (Confirmation of sale -Cinf Procedure Code. 
,°-p " 257.— h- iudgment-debtor having preferred 

itrions o§ections\o ?be Court of tbo Subordinate 
Jnteo wbieb was executing tbo decree against him, 

bis obicclions Avere rejected, and tbo Court proceeded 

lo srtl'tbe p.operty at ached in exeent on Ibo judg- 
ment debtor then preferred an appeal to the J“ 8 
the order vvhicb threw out bis objections, bnt 

fnrtber appeal ° 

SONASIONEE DOBSIA r. SIOTEE .-I- ggg 

OR Order passed in appeifi re- 

ftnrr Imver Court’s order setting aside a 
ISe in execution of deoree-Ct.d -Procedure 
1R<i2 s fiSa— Under the provnsions of s. 583 of 
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DIGEST OP CASES 
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SPBCIAI. OR SECOND APPEAli 

— comi »vei 

1 OEDEEs «LBJECT OP ^OT TO ArPBAL 

Mido on th« err nn I of nji^i-ns! frpTnlinly Oon 
Komi t Oo i Lii I.li.R.,SlCftlcu70G 
37 Order ciad« on appHeation 

to set Held" sate In exeeation 'where the 
nn tion purchaser ia a benamidar for 
judgment-debtor— Cir.J TrortJtn 
tt 2J4 Ttniwtg Jtt t I'S - 

tThcr? the net on pnrehMer iia benamdir for the 
jnd-mmt-d Hor in an i)pUnttoi to tot aiide a 
nad r »« 1*3 cl tUr DmgJ Tenaeej Act snd 311 of 
the Code of CiTil rroeednre a iccond a*vpn) lic« I 
to the III h Coert frciD the order m^dc on the appb | 
eafoa as the tppl eat on loneaadcTi 2t4ofthe i 
Code CnasD Mom Dura r ‘=irfo Moth I 
Dasti L L R 24 Cal&, 707 ‘ 

tl C T7 N 634 j 

^33- Order made under a 311 of 

ClTll Procedure Code (1882) on appUcatlon I 
to set a-lde sal* Ne | spp„t i„ , 
an order msde ender i. 811 of the C mI Piwcdor* 
Code hiaaru * BiiriEnis 

[L I* R-. 23 BonL, 631 
.-?® . r-Order refuaiag to aet arid* a 

lale fnn os erdtr rtnuinl ao 4 coo 

y • S« th IS vad 

»• oftho 

* a« appealable Qoder et 58 

0 a859 JrtthepfoTiiKmiof the litter arrtm are 
nbjNt to tti la« parapraph abeh net that order* 
paaacd nsAer tb • leet on ibali be tail and therefor* 
Iv’ ‘r r»»«d ondcr 
hsrt w ® "glhatit ii 40 order pa..^ 

rem4ad-aethe««e«dcr 

•. 68* biranch ai the order w,. made ra a *»« 

T M« *V .'^**'1. " ‘PP”* aHoTed hr 

h*TB Gnosa , 

ho»M CBienXi Krsnu Piiwaa 

[LIaa,34Calc,774 
1C. TV N„674 


40 - 




— Ordtrrr/if 47(0 
•ecee-C.rl i>,oe« 
—A ]nd«neot 
iaraerat< 


<r bfor wboM property had been sold m raernt o* of 
od an tUapJ, 

no sero^ipp^l lay to tbe Digh Conrt. Dat 

(•» J CKl^lR,igSIad^25 

(o) Mo^reai.-— — — C.«l Pro.^,^ 

(p) MoTixBir^/ ^S—Diern—Frami 

(r) Etu 3 aTioo vas niadeb^^ ibe w/ 

(*) Smemo 

“1 party to hare anklet 


BPECIAD OR SECOND APPEAL 

—fomllpttj 

L OEDER3 SmjECT OP. hOT TO AlPtlt 

— roaf leed 

adde on th« cToand of ImynUrily In pnbloh ae er 
nndoet ng the sale ti also en the pr^ind of fnni. 
TLeOmrt of first Initanee rejected 0«e appl '» ws 
an) refnted to set v le the sale On appeal to the 
^abordioata Jnilgr be rtrcricd the decSiion rf tW 
first Coart. Oo a seevod appeal to the IlUh Cenrt 
by (b« anrt on po rrhaicr an objection was tales Ihi. 
no anond appAl lay at Us iostanec JI*IJ that in. 
aimach as tl e applieatloa was esder s Sit of th* 
C>T>] I roc d r« Code, a second appeal Touldl e. Tbf 
qorstioo of a ri^bt to a icomJ appeal doe* sot Wre 
npon who mac htj pen to ha the appellant, bnt spa 
srhrtber r lot the cate (s on* cciJun s Sit of tie 
Code UruT atOnossr Cacapsl KanioOHOSt 
[LUR-Dd Cale.,W3 
Su Doost MOBIS Pit c ^rTT>l I-JU. DcT 

[I E. B.. 28 Cole., 324 
and Mon I St CitssissrrrT * Brssict Csssss* 
Usiasoi lIi.R.,2OCftle,820n6to 

4a 

Cult JS-i „ 244 31t - , 

•of* •ayrHidof/roBtf— t\Ti*T*aj*djttfsMAl^ 
appl csle lats an nrrol on sat* irt uule and 
eircnmrtanfe* wblrb If foimj In h • fi'csr »o#iJ 
saosst to fraed en Ihtpartef the d**Te*-bo’’{f w 
asetswvjrorchascr them* rcBtseadm SHofw 
GrQProrcder* Codr and a stcenil appeal U** 
therein. ^l»IllC^iX»Es'cn* DtsoNsTK hlflj 
IS C. W N, Ml 

43 ... Order of restaedmadaUBder 

a 683 of Ctrll Procedure Coda— Oedf 
la •• oppcol Bad** a 658/romaao^*r/>r«(-ecl 
M«*r •ad»r » 4S5 — ifefd that no appeal eonld U- 
from an Obd.T of remand made Bader a 583 of the 
Cod* of Cirll Prt«dorr when lacb orikr wasi'eelf 
made in an appeal under a S8S from aaordirsodrt 
•.eSSof the Cok JPaMara ^4U Ot*« c 
Citmdr* K'aa'fa B swat I L £^34 Ct tm 7^4 
fonowsd dsmrs Lit * sabxss Li* 

tI.L.E,21 A1L.S91 

44 Order passed by App*U*h^ 

Court on appeal from order granting 
■Siaw of jOdgmeat-Cirif Fraetin • Cult fJ { 
XirtfliSJJ a. Sr-/ 6;?? caj-Xo leroodappf** 
lesagaisst an order passed under*. 6'^ of the Cicu 
Procriure Cod* An appUeation wm made hy • 
pUmUff for renew of a jadgmeat d emm ng bu 

as against aJ the defendants, which *ppli**t-0B 

granted. Against that order thedcfeniianUapp*»«^ 
and ths lower Appellate Court confirmed the lo*" 
Coart t eirdet granting the renew a* against one of 

tb* defendant*, bat set it aside as aga nst the eti^ 
detendarta. Held that 00 second appeal lay 
•uch order Tost Suran e Carvnrs 'woff 

[I. I4 B.. U Cole., 2£W 
SeeAcrnOTCHgssMonnrre SnsMiTr Loenra 
Mosun . I L. B, 10 Calc., 78» 

and eases there cited. 
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SPECIAL OR SECOED APPEAL 
— coniinued. 

1. OEDERS SUBJECT 9 K EOT TO APPEAL 
— continued. 

45. Order on application to re- 

view — Civil Frocedute Code, ISSS, s, 629 — Ap- 
peal Jrom decree as amended — Fraclice.- A second 
appeal lies .against an order of a lower Appellate 
Court passed under s. 629 of the Ci^il Procedure 
Code (Act XIV of 18S2) wliere the appeal to tlie 
lower Appellate Court Las been, not from tbe order 
allowing a rcaiew^ but from the original decretal order 
itself ns ninended by tbe original Court on tbe appli- 
cation for re^ ieu Than Singh v, Chundvn Singh, 
I. L, J}., 11 Calc., 296, distinguidicd. Seinlle—'ihe 
words of B. 629, “ an order of tbe Court for rejecting 
tbe application sball be final,” priind facie apply 
to tbe Court ubicb bas passed tbe original decree, 
but in Buirit tbey would seem properly to apply also 
to an order of .an Appellate Court. B<xa Katha r. 
BniTA Katha . . I. L. E., 13 Bom., 486 

46. Order on appeal affirming 

order granting application for review of 
judgment— Ctrl i Froredure Code, ss. SS4, 629 — 
Ko sccoud appeal lies to the Bigb Court under s. 584 
of the Ci'il Procedure Code from an order dismiss- 
ing an appeal under s. 629 from an order granting 
an application for review of judgment. Gopax Das 
f, AXAr Khas . . . L L. R., 11 All., 383 

47 . Order setting aside order 

granting review — Civil Procedure Code, 1SS2, 
ss. 591, 623, and 629. — Ko second appeal to tbe High 
Court lies from au order setting aside an order grant- 

f ing a review of judgment. ICasti Chtoheb JItt- 
KEEJEE r. Saxigeam . 1. L. B,, 24 Calc., 319 
Imam Bex r. Mahomed Gope 

[I. L. E., 24 Calc., 319 note 

48. Order imposing fine for 

avoiding of summons to attend as witness 
— Cttil Procedure Code, 1S59, s. 365 — Witness ab- 
sconding — Sight of appeal. — By tbe, words of s. 365 
of Act yill of 1859, the Legislature must brve 
intended to give the person aggrieved bj any order 
of a Civil Court imposing a fine on him ns a punish- 
ment for keeping out of tbe way in order to av oid 
service of summons to attend as a witness tho right 
of appeal to tbe High Court, wbitber the order was 
strictly referable to s. 160 of that Act or not. Ilf 
EE Ga^adhae Pbasad Kaeatae Singh 

[1 B. L. E., A. C., 187 
S. C. Ghjadhee Peeshad Kaeaik- Sisgh r. 
JuGDEO Kabain . . .10 W. E., 233 

49 . Order of a District Court 

under s. 26 of tbe Eueeesaion Certificate 
Act (VII of 1880) — Succession Cerlifiiale Act, 
s. 19 — Jurisdiction of Pigh Court and District 
Court. — S. 26 of tbe Succession Cci tifieatc Act confers 
on the District Court tbe same appellate jurisdiction 
over an order of an inferior Court as is conferred by 
B. 19 on tbe High Court over tbe order of a District 
Court. There is no provision in the Act for a 
second appeal in anj case. SabeA Eao r. Paia- 
HiAEDi PixxAi . . I. L. E., 17 Mad., 167 


SPECIAL OR SBCOITD APPEAL 

— continued. 

1. OEDEPvS SUBJECT OB ROT TO APPEAL 
— continued. 

50. Order on application for 

revival of suit— Ad LIU of lb80, s. 2— Civil 
Procedure Code, 1839, s. 378. — The Ziliab Judge 
reversed a decree in tbe plaintiff’s favour on the 
ground that tbe suit was barred by tbe period of 
limitation prescribed by s. 30 of Act X of 1859; 
subsequently to this decree Act Llil of 1S60 came 
into operation, which by ss. 1 and 80 provided tliat 
suits for causes of actions which bad accrued before 
the Ist of August 1859 might bo instituted within 
two jcais from that day ; and by s. 2 that suits or 
appeals dismissed on tbe ground that tbey had not 
been commenced within the period prescribed b.\ tbe 
Act of 1859 might be revived. 1 be Ziliab ludge 
rejected an application under the Act of 18C0 to 
revive the suit. Peld that this was not an appli- 
cation for a "review of judemont” within s. 378 of 
Act Vni of 1859, ns to wbicb tbe tirflcr of tbe Court 
was final ; but being for tbe revival of a suit under 
the prov isions of the latter law, bis order was the 
subject of an appeal. Bvngsheedhhe Muntbux v. 
PropoxocHHE Hot 

[Marsh., 38 : W. E., E. B., 11 
1 ln<3. Jur., O, S., 5 : 1 Hay, 90 

51. Decree in rent suit under 

RlOO—Pengal Sent Act fVIII of 1869 J, s. 102— 
Sengal Tenancy Act (Pill of ISboJ, s o —Pffect 
of repeal. — In a suit between landlord and tenant a 
decree was passed by the lower Appellate Court on 
the 28tb of .1 uly 1S85. Under the provisions of tbe 
Act then in force—namely, Bengal Act VIII of ISCb 
s. 102— a sccoud appeal to the High Court w.as 
prohibited. That Act was repealed by Act VIII of 
1SS5, nbich came into force on the 1st of Rovember 
1885, lliis latter Act allowing an appeal to the High 
Court in suits simffar to tbe one in question. A 
second appeal to tbe High Court in that suit was 
filed on the 18tb of Aovember 1885. Held that 
DO appeal lay. Hubeosundvei Dabi i. Bbojohaei 
Das jUanji . . .1. L. ^1., 13 Oalc., 86 

52 . — ; — Order in suit entertained 

without jurisdiction — Subsequent Act passed 
giving gurisdicticn — Appeal brought after passing 
of such Act. — A suit had been dismisssd by a lower 
Appellate Court on the ground that the Court of first 
instance bad no jurisdiction to entertain such snit. 
An Act vvns subsequently passed declaring that all 
suits which bad been similarly entcrtainid without 
jurisdiction should be deemed to bav e been duly pre- 
ferred. The plaintiff, after the passing of tho Act, 
filed a special appeal, in wbicb bo urged that the 
decision of the Court of first instance was no longer 
illegal, and that tbe suit should be beard by tho 
lower Appellate Court on its merits. Held {per 
Tvenfe, J.) that, ns at tbe time the lower Appellate 
Court gave tbe decision from which the special ap- 
peal was presented the Act bad not been passed, it 
must be held that its judgment was correct, and that 
a new law, passed since the decision, could not make 
that decision wrong, wbicb was, and still is, with 
reference to tbe law then in force, right, and that- 
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SPECIAL OR SECOND APPEAL 

1 OBDEKS «CIUECT OB ^0T TO APPPAL 
— <o*f »teJ. 

the ipp «t ilioatil be dum ned. JTt/J 
/) that • tpreul eppe*] woolA lie tbedeelalealirlnz 
contrary to a lair ia force at tbe tiae tbal Ike tpectal 
apptal rat bit totril. «k rk U« tke Coart <na 
bcual W eafcTce. BrLMO r Ltenuc’e 

[6N TP, 108 

63 Ord'r in neratlon ef m 

decree —Under Act Mil of 18 9 tLcre era* no 
•prc al appeal from erdere pained ia eiccnlieaof a 
decree Aso’cthoci 1 Ind. Jar, O B, 60 
AsosTuori 1 lad. Jar, O 8, 88 

Bat therein now noee tke raane of Art XXIII 
of ISCl 

Sre UiBOnn HossRs c Arret AitT 
[B.li,R,6ap Vol-Ap,! Marili,20e 
w n, p u, 83 2 n®r, 293 
EicCBij r 6 Bom, A. C, 205 

Traiaiwr llvnati r MiBoziriyr Amvol. 

bRxnTAluuciMiicicsnnc \o «»Aer>tt.iia 
' AiAJi Kiii'i^a Coulzb 4 Uad, 32 

64. A t J Ti/7 ef 

J^f « /I end 4i—A<t I llt»f tS 9 u 3S7 153 
•nd ri A npec al appeal mU he frea aa «w.ler 
puied OQ apptal lo reUtioa lo tbe ei*catu« of • 
decree Uiuohks ITotatis e Arm Au 

taifca,Sap VoUAp, I MBr«li-209 
W B,83 2n«7 293 

*a lead .adee , « jt, XX is4— 

“ »>* «ppr<^«i for ei entioa of • 


[!■ Ia R. 11 Calc, 169 


^ f I Pceerdee 
€t 2t«« , Si^ 

'■S'” 


t. but in 


lasiViwsw 

67 I- 4 Ell Mad, 401 


BPECIAl, OR SECOND AFFEll. 

*— coafi aaeA 

I OBDERs ecnipcr on j or to iPPtit 


Code fSSl II 85/ fl9f —A pTtrm sary 
taken by a rei’ioadent that no aeemd tpp^ ^ 
fnm ao mock of the decree of a SaborJjna.e Jtirr 
aiduatloa-ed obiertinafl ed by tbe ap?"Iuctai4ff 
a W1 of tbe Code of Oril Procedare wu bell le in 
» tlrmt weirbt. UniPATi » brtsiaidi 

p,ii.a,io:^»d,*92 

— Declalon u to tltla toUad- 


Appeal to High Coart from deeijwa «l 
District Coort on app*al— J/adcr* feerd dtt 
t 10 — Ao appeal 1 e» to the nifb OoH » 
dcHnon of a putrlrt Coort paiied uadcr a 19 *f ^ 
Sladraa roriat Ad l‘*82.«fl appealfros tbedeo^* 
of&lureftSei.letneiitO'Sccr EilllliLrr e 
TABTcrbraTtros Izou L 

69 Arbitratloa-C ttlTfoaJvi 

C^t eadlf 621 aad 89a-Aie*'»f «• «/ 
mincn-AfftiUU decrei in aererd^n-** ^ 
airard.— Dy feanoa of a £52 of tbe (SiT Prf*^ 
Code •here a Coort of firi* initasee •” 

andean or* Ixalion aaard aodpaiicaad^rre 
tbe Icrai ihrrtof and a Coort ef 8nt apfrowk^ 

lozlkat tkeavirdwaa not epen to eb*«t<®» *f” 
lb* zToonl* neBMBed ia a. 6*1 P***' * 
atrwtiy ia aer*rvUnee • tb tki a«»ri neb 
deem in tot lied la the nse fiasJ if M 

Ccart I derree aonld barebe« oader tbi 1“* f*j 
irrapb of a £‘‘3. aad eanno be male Ike sv}* ^ 
neeoodappeaV /•arriUsfi Dey t be* s CAnw 
Dmlt 11 H U, 9J aad Aaeltelee ±’^ 

rorr lA C* i B, Sol diwalted ftCRB. 

'‘iv3a t ScroR l.li.E..lO^* 

CO Order roylewlag 

ting Mide order rejecting JT 

execation of deerM C n< PnaJtrt tw 
• 8«— "ben a Jlueuil arte a»>d' oa 
order rejertiag aa objectwi to Ike t**”’*®*^ 
♦ertaiD decree aod the Djtnct Owrt « 
refaae lo istcrfrre. IhU tba no iccand a?!**' 
to tbe 11 ch Coart. ParATra r CnsuRUTi 

6L - ■ Order of Sp««I*l ^ 

to seUIement of retit«-*-yen.//^*«;* 5? 
JI ,i Ct.cf-Sc.y.1 rcaoaey 
« Wl el « 105 195 10S-Baf.A3«/l**i^' 
M«d« oader Mi 

rjU~C,„{ Prcc^urf Coit fJet Xir*/^^ 
•• m 63?— The HLh Court ha« no 
e her to eoterta a a accoad appeal 
terfertoadcraeiJof the Cole of Ciri* 

»ilh aa orlv of a special And^ in re~*cd to ^ 
ineatof renU. SaiweiiiT EoRl i harit 

[I.DB,WC4l<t..58« 

82 

•eat O^ctr-S lllmemt of reaf moitr 
riaoacr Aot (rill of 1^) 
appeal 1 ea fertbe Iligh Coort from * »« 

BcTarae oficer adtliag renta under a 1“* ** 
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DIGEST OF CASES. 


( 8TU ) 


SPECIAL OR SECOEE APPEAL 

•—continned. 

1. ORDERS SUBJECT OR NOT TO APPEAL 
— eonlintted, 

Bengal Tciiancj Act. Achha Miak CnonTimr r. 
Duega CncEs'LAVr L L. B., 26 Calc., 246 

[2 C. W. N,. 137 

« 

63. Rtni ' tuii — Settgal 

Act TUT of JSG9, j. 103 — Bengal Tenancy Act 
(TJlIoflSSO), s, 153 — General Clautes Act Cl of 
1SG8J, it G. — The word “proceedings" in s. G of Act 
I of ISCS, as applied to a suit, means the suit as an 
entiretj. thst is, doern to the final decree. A second 
appeal, therefore, to the High Comf, on a qncstion 
of the amount due as rent, will not lie when the 
suit w.as instituted prerionsly to the passing of Act 
VIU of 18S5, although the judgment in the suit 
was delivered, and the first appeal therefrom heard, 
snbscqucntlj tothepassingof that Act. Burrosttn- 
dart Bell v. Bhejohari JOas JUanji, I. L, B., 13 
Calc., S6, approted. SATOimni r. AIcjidak 

CLL.B., 15C«lc,l07 

64.. Appeal from order of District 

Judge — Bengal lenaneg Act (Till of IbSoJ, 
e. 153— Appeal in rent-suits. — In certain rent-suits, 
the amount claimed being under RlOO, the question 
was raised ns to whether the plaintiff was entitled to 
the s\hole IC annas of the rent or only to a 10 annas 
share thereof. Upon this point the first Court gave 
the plaintiff decrees for the full amount claimed, 
holding that the question was res judicata. Upon 
appeal the District Judge held that the question nos 
not resjtidtcala, nud rciiiandcd the suits for trial on 
the merits. The plaintiff preferred a second appeal 
to the High Court. Ecld that, lm^i^g regard to 
the provisions of s. 153 of the Bengal Tcnnuc.v Act, 
no appeal lay, as the question was not one relating 
to tillc to land or to some interest in laud as between 
parties hav ing conflicting claims thereto, nor was it 
“ a question of the amount of rent annually jwyable 
hy a tenant these words iu the section lueaniiig the 
total amount of rent annually payable iu respect of 
a holding, and not the amount of rent which maj be 
pajable to any particular co-slmrcr in the propirtv. 
Peasausa Husiae Bakeejee r. Seinatii Das 

[I. L. K„ 16 Calc., 231 

65. Appeal in cases under 

RlOO — Bengal Tenancy Act (VIII of IbboJ, 
s. 153 — Cesses, Suit for— Bengal Act IX of 1S60, 
i. 47. — A suit to recover cesses for an amount not 
exceeding 111 00 falls under the provisions of s. 153 
of Act VllI of 1885 with respect to appeals. 
MOHESH CHTODEE CBtJITOPAEHXA r. UWATABA 

Debt . . - .X L. B,, 16 Calc, 688 

66. Order of SpeciaUiidge on 

appeal from settlement oiLcev— Bengal 
Tenancy Act, Ch. X, ss. 104, cl. 2, 106, 107, 
and 108, cl. 2— Dispute as to entries in record~oj- 
rights— Question as to status of raiyais—Ctrtl 
J^trocedvre Code, 622* — Under Cli. X of the 

Bemgal Tenancy Act, there is to be (1) a framiDg ox 
the rccord-of rights ; (2) a draft publication for a 
period of one month, during which time ob^jectiona 


SPECIAL OB SEC03SD APPEAL. 

— continued, 

1. ORDERS SUBJECT OR NOT TO APPEAL 

— continued. 

maj he preferred ; and (3) a final puhlication, preti- 
ous to which publication “ disputes ” as to the cor- 
rectness of the entries in the rccord-of-rights, other 
than entries of rents settled, are to bo heard and 
dee ded. Under s. 107, the decisions of the settle- 
ment officer in all proceedings under the chapter are 
to have the force of decrees, and under s. 108, cl. 2, 
an appeal lies to the Special J udge from all decisions 
of tlie iscttlement officer; lint it is only in cases 
under 8, lOG decided by the Special Judge on appeal 
from the settlement officer that a second appeal lies 
to the High Court, and such cases can onl^ relate to 
disputes regarding the corrcctn css of entries otlier than 
the entries of rent settled. Where a decision of the 
settlement officer in a case under s. 104, cl. 2, of the 
Act dealt with the qncstion of the status of the 
raiyats, and was passed before the record had been 
framed; and_ after the record had been framed, there 
was no dispute as to the correctness of any entry, 
except the entries of the rent settled, — BCeld that the 
order of the Special Judge on appeal from such 
decision of the settlement officer was not one passed 
in a case under s. lOG, and therefore no second appeal 
lay from it to the High Court. Sheiriacat Koer v, 
Btrpai Boy, 1. L. B„ 16 Cole,, S9G ; Lola Ktrat 
Xarain 1 . Balakdhari Fandev,I,L. R., 17 Calc., 
326, referred to. Held also that the case was not one 
which required the interference of the High Court 
under s. 622 of the Civil Procedure Code. Goei 
Naxe AIasam V . Auoita Naik 

[I. L, B., 21 Calc., 77a 

67. Special Judge, Order of— 

Bengal Tenancy Act (Till of IbSoJ, ss. 106 and 
108 — Boundary dispute — Bengal Surrey Act 
(Beny. Act V of 1875), Part T, s. 40 — Settle- 
ment officer acting as surrey officer.— X second 
appeal only lira to the High Court under s. 108 of 
the Bengal Tenancy Act from the decision of the 
Special Judge in a case under s. 106 of the Act. No 
second appeal therefore lies from an order of the 
Special J u dgc dismissing an appeal on the ground that 
no appeal lay to him in a case of a boundary dispute 
which had been tried and decided by a settlement 
oBiccr acting as a survey officer under Part V of 
the Bengal Suivey Act (Bengal Act V of 1875). 
InsnAD Am CnowuHBr c. Kaj.ta Pebshad 
Hazabee . .1 L L. E., 21 Calc., 836 

68. Bengal Tenancy 

Act (Fin of 18S5J, Ch. X, ss. 106 and 105— 
Becord-of-righis, Dispute prior to the preparation 
of— Standard of measurement, Question of. — In a 
proceeding under Ch. N of the Bengal Tenancy 
Act, a dispute arose between the parties, beforelthe 
preparation of the reeord-of-rights, on the question of 
the local standard of measurement. 3 he settlement 
officer decided the case in favour of the plaintiffs, 
and, on appeal to the Special Judge, the decision 
was upheld. Meld that the order of the settle- 
meat officer was not one under s. lOG of the 
Bengal Tenancy Act, and under cl. 3 of s. 108 no 
second appeal lay to the High Court. Gopinath 
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DIOLST OF CA<sLS 


( 871C ) 


fiPECIAL on SECOND APPEIAI. 


I OP.DErs SI BJFCT OR NOT TO ArPEAL 


ilaift T \„k I L, /?, 31 C^tf, 77S. 

r«ri.iTrd to A^ijro I it Piuu r. Sut» Cncsrorm 

MrstiutB 1. 1* B., 22 Cale, 477 


63 — Spttial JuJje, 

JVn»io» ef — Btrtaat ofetr Da-iiiom e^— £fiia«t 
TtniMfy Jel (I’lSI cflSHi) „ 105. 105 aal 109 
(3J — t teorJ if rtjrlOi prior rofeii»Fl«l>»s 

tf — Ditfati alivt pnpaitd inlry or omttrtom «• 
fit rtetrd — Tlie nipond“nt In tb* (onnr «f 
frocrcdifis* for tb* word of ri;hti H Ibr «i.U;r of 
'wbirh be wii the Undlord applied for the aettlrttient 
of fatr rentf. The appiIUnt eUimed to be* raijrat 
bedding at a Cif> 1 rent Tli* r^pomlent dm d the 


Taliiiitj of tbe (Uim Tbii dupate pare rite 
tav between Ihem which wu decided by the 
reeenne oBetr againi* the appellant who Ihen 
appealed to the <iperial Jad e wi U the remit that 
the decit on on that qinti-ei wat eonfirmed. At tW 
time of the terenne oil -ti leruon ro record* 
of njhU had hem eompUted nndcr a 1C5 (1) of 
the B*nsal Tenant/ tet fm appeal to the HLb 
Conn, the Topondent tooV the pntimlna'yoh'eetion 


ipMil Uy osdcT a 1 T ( ) a< the rate 
voder « ]06 i7e/d that the dceumi o 


_ — ... _.__i <ifth< 

revenne eacer «u a d •emoa \n a proceeding oed.r 
• 103 of the Benpnt Tenancy Art. and that a aceond 
appeal lay from the deeif on e' the Spccul /sdge t* 
*5" High Coirt Oeyi NeH J/,,*,! , AJy>U 
Nait.T X a, 31 Cal,. 77$ and ^aaaj Ul 
Fern T Slit Ctwader Uakerjfr, I L. S, S7 
Call $77, to far u they decide that a *«c.tid 
*PJ«>_wNld net lUjn ineh a eaee, oierraled. 


*ppcai would urt lu in meh a eaee, om 
iiwac Eiti f ^0SI* EHMat Caowpitaan 

[L le. R., S4 Calc- 463 
IC W.N..234 


Jadje #**r tU Setjal Ttaatet Act— 0.^e.». 


J-oiifity to pa, n»l~Dn,4,to of rf, 


from tbedeciiion of the Sp«ul Jodge 
with regard to the pteraili-ng eUnlardVf a 





[T*^^23 Calc, 34 
•DeJyel Ttataep 

foa 

y 






SPECIAL OR SECOND APPEit 
1 ORDERS SUBJECT OR N'OT TO APPEll 
4S2 diitLn^bhnl ^A£OlIlBT Jin r 


lleai CB1&19 I^LMITICE L la lb, 23 Cal&, 653 

Unjat Tt*>4tf 


AH (rill of I^SSJ, I 133~rMM *fntf 
Atrrte ra!a-4ot In, fJ«* fHOO-Ci^Unnlm 
Colt (del Xir »/ 'SS3>. t. ei7-'Vbrre the 
CTi.ioal aniS te k rait for rint rained at li*J tja 
HIOO and the derroa or order male la >• don ad 
d tnJe * qncetlon trlatisg to title' to land ^ir 
intemt hi land ta bc*wcen partlca Ltnnj ronlrthS 
(lalma thereto or a qaei inn of a right to eshanee ee 
rary the rent of * tenant, e* a qnei' on o* lie a^ai— J 
o' rent annually jiayab’e by * tenaal. si 
appeal will lie la rripect of *n order staJe o 
eiecntioa procceiLngi relitiog thereto 5sIA*t 
Cjuits Jlima e Df Bsarai Situ Vrrtwn 

[L 1*11,37 Cslo,^ 

^ 4C.W.N,S89 


73 


-Rrayrf 


AH (rin o/lSSJA» 1M-Defmn>#ert.e* elV****' 
trot faja'lt^Hal* ef rent —Where the twtf 
Appcllatr CoarU »a deciXRS tbe qarrtjon *» *? |J* 
•noant of rm‘ aanaaJly payablr fonoJ Ihtt 
plaint II bn 1 failed te pror* the rale of o«* 
by bin and ihcTrfore car* him * demo •! fht iw 
adniUed by the defenJast.— JTr/J that tba rtt 
aileUraiaalioa of the annul 


thertfocr no a«ftind apped lay >»JtAm a. NtW} 
Dfiai ’ ICWSeJU 


- Sa,t Set r**<- 


laltreH o* rcar-Reaeaf Trajac, AH ^ 
msj. tt a, tl (S). aoA ISJ -Ifitneat on t«f “ 
no* rent wi'bin the neania? of a. »> th (S)- 
the Bengal Tenaney Art. TA-refore no Kcoad apP«J 
would lie In a cue where the qsrotZa l» one rtla.^t 
to rale of bterert and the naJne of U» mhj^ 
matter o' the amt b Uu than QIW 
Cii**6k* D« r TantK V*th JltaBai. ^ 

CL I* E, 35 Cale.671tio» 


• w ■ BeejelT^^ 

Ae{( rill ffT 1995} , 15d-Ae.{ pjyn57e»y fi; 
<e*,.f *,< „/i, oppeal-MaKH 

the Deopil Teoaacy Act, • accond appeal Be^ 
rent amt whener® tbe decree of the Apprllo'-t ^ t 
baa decided a qneitnn of the amoiot of 
annually payable by , tenant i it w not 
that the amount of rent payable by the teii*“‘ 
beaTOatta la tune in the accond app^ Ratt^W 
Oaosie EoJtra JIoius Derra Caams^ — , 

In the a 


on nncw,_ircM the 9®^ 

relatiog to lartalmenta, ttuvigh it altccla the 
of intent on the rent, it not a qneation o 

amount of rent ananally payable* with.n 
meaning of a. 153 of the Benznl TfU«ey ^ 
Therefore no acCTid appeal would Ue in a c»»« 
the ealne of tbe tmt U les than BIOO. eren » 
ia * qnestm ai to the mitalment of rent. 

CAoadra X>» T Tarak l,atMIaaial,I 

i 
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digest of cases. 


OB. 


SECOND AEPEAD 


SPECIAD 

— coniintted. .rinfAT 

1 OKDBBS SUBJECT OE EOT TO APPEAL 

— coniinued. 

C.U..5J1 

r. Kraro iloiu« BeraA 26 Colo., 571 

2C.-W.N.,297 


OB SECOND APPEAL 


76. — 

— Proceedinff to te ''f^einion for presenfa- 

erroneoody procedure Code, sr. 57, 

^*co CMtain ^emlicrsofaMopLh family 

58S, oS9, ‘’ff-"' „ siihordmatc Court to recover 

sued the othcra in a , Jlahomcdan law. Tho 
their abtribntivc sharYud^ than R5,000 in 

property to be ui , . tjie plaintiffs was 

l-alne, but the Bharc claimeU^SJ ^ ^ 

less. The Subordinate .lu^ Leferred to the 
against which an app . , . ^ JadfC returned the 
ifistrict Court, ® & Court.' The 

appeal for '^second appcR *0 the High 

appellants_ decision of the District Judge, 

Court against the dccis T,raW" for the rc-vi- 

aud also Js^der^he Civil Procedure 

Sion pf P^^wj that neither a second appeal 
Code, s. 622. a petition 

(whicli a <i t5**2. WftS tllC 

nndcr the Civil Pro« adopted by the ap- 

appropriate r-om an order made nndcr 

pellantB. an , 57 5S2^ which wonld 

the Civil ^ < and o89. The error of 

He under ss. 588, ^ merely, the Court 

the appellaiits being one oEfom m y^ 

amended the "^^' d directed the District 

order of the District Court f d 

.ludge to receive and ^spose or s 
Subordinate J udge. K * L. B., 14 Bind., 462 

«3,7it= under CLotaNagpore 

Bengal Act 1°*/°'", non-payment of arrears of 
ment on account of the P J ^ j, ^^,3 

rent, a second fPP.f„ tL p^Wiou of s. 137 

class of cases not being ^thin P EiHAK 

of the same Act. 10 Calc., 89 

CHAilAB . - • . a. • • 

CS-.4*- fn-r arrears oi rent- 
es* ; -7 ^ n^rl Tenant Vrocedtre 

Chota Sagpoj-e Lcnulo^ ond^ Te 

dctCSeng- e civil Procedure Co* 

«2-67. 76, SS, I*. 15^. 53 ^.-Eo second appeal 

(Act XIV 0/^®^.^’ */V L bronglit under the pro- 
lies in a suit for a e Landlord and Tenant 

visions of the imo . lb79). The cases of 

Procedure Act (B-f /„®‘Llr,I. A- A- ]0 Calc 

Boo-yanA-ftoa v.Bamon ^ 5„7. Deo v. 

SO -• 11 C. A- E-. 04 CalL 249. so far as they 

JTuri Munda, 1- -C. in cases of this 

held that a S‘'‘^“l“PEenoal Act I of 1S79. were 
nature KhS)U Mauxo v. Eodhw 

wrongly decided. j. L. E.. 27 Cal^, 508 

AlAHTO . • • [4 C. 1^-> ®B3 


- Appeal from District Judge 
ic adopted .r*» a J-JjJ 


SPECIAL 

— continued. 

1. OKDEKS SUBJECT OE EOT TO APPEAL 

— concluded. 

P«A. x«. M9 

2. RIGHT OP APPEAL. 

iy0 Appeal by one defendant 

against anotber.-A special 

tcTtained by one defendant against another Rai^s- 
SUB GH03E r. Azeeu Joaebab . 17 W. E., 378 


30 Bight of parties not appeaL 

ing from first Court’s decisiou- Ground of 
anneal-— i'artics who did not appeal from_ the deci- 
Biou of the first Court cannot bring a speciR appeal 
against the decision of the lower Appellate Comt on 
tho ground that the decision of the first Court pre- 
judiced their rights. PorsAsr Bah Sadoo c. 
POOBKO C^u^■nEB Pass ^ ^ ^ ^ 

gi —Bight of defendant not 

appearing as respondent on appeaL— A de- 
fendant who obtains a judgment in his tavour m the 
Court of first instance, and who. on appeR by the 
plaintiff, does not appear at the heanng of the ap- 
peal or present a petition for a rehearing, mav. under 
Act X of 1877, present a second appeal a^inst the 

decree of th^ "lower Appellats Court, ^-pabtb 
MODAIATHA . . • I.E.E., 2 Mad., 2 & 

go —Party dissatisfied with find- 

ings’in judgment-CirrJ Jdrocedure Code (f-ctX 
of 1877). ss. 540 and oS^.-An app^aut who has 
obtained a decree setting aside the decision or he 
Court of first instance is nou entitled to a fn^t^ 
appeal to the High Court, on the ground tbR he is 
dissatisfied with some of the findings recorded in the 
judgment of the lower Appellate Court,_ an appal 
from on appellate decree under s. oS4 being Btnrty 
restricted to matters contained in the decree alone. 
KorxABU Cum,-PEE KoosAi^r. Bak L^n hAU 

B ADMISSIOE'OR SUiMABT EEJECTIOE 
OP APPEAL. 

83 — -Summary rejection of memo- 

randum-Cfr.7 Procedure Code, ss. ool, 

0^2, 584—lteasons for rejecUon.—Per -.noE, CA. 

_-A Judge to whom a memorandum of appal from 
an appellate decree is pre-sented ® ®“' 

titled to consider whether any of grounds me - 

tfon^ in s. 58i of the Code of Civil f 

exist and apply to the ase before him. and, if thej do 
no*- to reject the memorandum of appal summarily. 
S? 55^0? the Code of CivU Procedure a^.es to 
anneals which have hem admitted. P er Aikjia>, J . 
ilVhen a memorandum of 

iected whether under s. 543 or under s 5i rad with 
i 580 of the Code of Civff Procedure, the reasons for 
such rejection should he warded : eed gu<tre ^her, 
unlas it appars from the memorand^ fic 2 
taken by. itself that a second appal docs uo. lie, a 



DIGEST or CASES. 
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SPECIAL OR SECOKD APPEAl. \ 
I 

S. ADMl-'lON on SUJIMABT TEJECTIOX 

or ArPKAL— ' 

»fcMid »rpf>* rsteniirily trywltd. tad tioaW 

nrt tttluT tx ditlJ wiliitndrt t. .61 ef l6* Co4t 
Jxnt •— Tt»» t pnnad of mpfXtl to Ibf fffrtl titt 
tbe lo«tT AiTtlUtt Lourt bit miKonrfrtfJ * d<«* 
tamt u n't fo« o' tb« pTonod* ot •xoouj typol 
Kctiirr'tt^d * 6^ of tbe Col* of Civil IVow 
dart Uni l»44i» r Djai'«*ta 

tEl^E.,15 A11..367 

84 , Conflrmitian efdeeroe in 

effbct-Cit.! rrrttitft C.-d* flSK?^.* 5S1 — Tbt 
d<tiix» of tbe Foil Reoth la J mlwrtffatfar 
T St»l«yy«vr»^ I i.E,18 U •t* 

bcld tbst tbe jiralirlioa ofaCoort of Crrt letUcee 
to tsiend t inn* coder t> SOQ < f tbe CSnl Vnx*- 
dare Colt M outi'd br tbe rac{nnil>>>a of tbtt 
dtcrtt CO tpy<tl aiplut t<)eall; to arrood tp{y*lt 
dlssu^td cadrr • 6 1 of tie Colt tad to tftood 
tppttla tntd after r«‘Me V^tb* rtfoadaU VC9t 
EtatbMsc* Ur^BtniFuEt 

tI.I.n..2aMtd,2d3 

*. '•UALL CAC'E COLRT SllT'. 


8S. Frteo of Btut—Ctt.t Pr*. 

tedirrCode.4 6$C— rertbtFarp-'oeotdftrrsioios 
vbttbtr t tnood tppttl litt OP a probiietpd b* 
ft. (6S of tbt Clnl Pratdan Crdt, vbftl matt bo 
locbed at u Mt tbt tbipr is *bi(b tbt rat rear* op 
te tb< llipb Coott. bat tbe tbitt is «bi b tbe mt 
erst ontiBftJ; ismtated ts tbe Coart of tint 
iflftsart StftX-m-ECt c. Uuio 

[Z.l>B.,UAa.lS 
83 Cftspo In xtlitoh eppesl j* 

Ukea swsy-jrf jii// ./isoi t.yr-ae.i 
‘I*"’ *. isr -s. r. Art xxiu 

of 1SS1> toutny fpetul tfptt] la til tbrtt rart 
tbit ertre rxpnulr ahded to tbentn. tbo* oret- 
rtCtg t. SS7. Art TUI of ja s Tbpprommi 
trpbed In tiKatxia e' dterte tt will u n caA* 
tbnnxlTt^ ted to toU tad jowetdcci is Pittalioa 
b< ere lan, ir etcB iofort ISIS. lU* 
Jirrs CaiTTxsfln r Rips Afcan Dcont 

IS'W,II,S31 

bfoiisrEtxmtu Beouv T OmBdiuBu 

l8Tir B.,107 

> o, 

[13 B. 1^^224: 14 TT B,P,B.,30 
— sI.T7I — ^ exoeimon of doereo 
T Tu^j AAl/^ JS40-.X, 

* Ptroltr s^xtl from »a 

sdeert*yii«dui»»S 
. SmlT C.„ ^ 

Jlrt Vm taUdbtfoTP tbepMia. of 

a, SSI. 20^7.11,431 


8 FECXAE OR SEC02TD APPEAL 

A SUtLL CAC«K COTOT Sinr«-<*tf«»o'^ 

Dwears Snan t 

p.L.IL, 2 Aa,l» 

aa— — -Aof -i-T/ff t' 

ISSt, t. Sr— IjPfo'.eo 'e 

dtreeips »• reytfop oy/tmf— S.Z7, Art Xl lll ^ 
ISeU toned a ftjwtl oppptl la extraUn !“«”« 

Isft sntloB Dot cfdfptpioot yuttd M rrgaaf •f*" 

b aajt* ct s Bstsr* repiiit^Ip by Cmrti of '“a»2 
Ctaero. Airxn Carina I or t **2"* 

MitftiB . . 8W.R.114 

Dim PiMSAr Snr>*a.D»io*A^^ S, 8 * 

ea I Cifd Pfoptrfrp 

Cadt I 6‘-^— OiVet* «a txremham o/ dfrrrri »t 
&m*n CotM e«i/l —No *w»l «p?«j t” 

, otdet rotted b rtmbn of sdrr^ lo a tat o. t» 
solar* rogala^e by o S®tll Cta»* Cecrt 
tabjeetooUrrof tbe «tt Ay* «* '*^7*,*^??* 
ARsiurScuLna . I.IuB,UMad,ll3 
ao. . .. OrVfp >»*«'•• 

#«*• ff dtppt* tt t*a 0«/*tteU< ly Aotll Cew* 

C*#rt— IVbCT* tb* orifisftl out I* • *ait Of w* 
aotera fOTolttbU is Coorl* of SaaR 
tb* iaMnt.ja*tt« of tbe *011 Aiea wt 
lUM b Tftlaf, *0 tteoad apf**! *21 I* ” 
mtort of aa erJrr artd* h wwrtM 
btt TtJ.feftc Ibtrrto. Jfo»*« T San #•r•^ A 
J»i,57A. trmtfA ^ Salt** Slt’i* 
rlarjt * CUIU^i**, i X. ^ “ 

Cole, 1S9. tad JntltU t .ftU««so. / X- 
Aforf- lit. rtfrmd kt DO Doth 
K ao.* ' . , I.loIL,18AlU4Sl 

ei. — . 5 , f p/fbotftra 

*o<o.p*Mf CV*rt» */ ^o*/’ C«»»p»-rp»«2f 
0 / rftrr»t— C.nr JV»€*rf«P* Cofp rt K3. *» 

— TVbfTp tb* orviaol «« U a la’t «/ lb* 
eo-uisbU b Cearu ct ?boU Cbate*. and tbe 
BtKcr of tbe »a)t dot* cat cxreod K <0 la eil»* ^ 
•rand « 7 r**t eeiU IS* la n»lett of aa tedtr tstd* “ 
nnotm yratttdSngt reUtin; tbmto. obrtbn 
txotcpdiByt »r* tobea la tbe Coart ot>tb pmeltS* 
dtere* «r is tbit to obteb tbe dterte Buy btr* 
bteatraaefmed fer ettrotno. .'ater Jfitrtt* ^ 

ret*, if.r, z i. A, lA sii^ $si, •rr™^ 
Hoaoxs * Eft* Soarr . L L. E, 13 AlU e7S 

53 ^ SmdtJlUmt**'* 

p*«au«K* loCrarf C-wtt-Cird tra- 

•admrr Code. Oo. «3— i«/«noV»/r»** ^ 

Ceairt~-Toc tbe jnryejttt of aa tppttl. »bct^ 

Ittea m dtert* In a rtgaltr *a t cr Iran “ 
yaMod ia exrcctioa of nab dwree, the peeat *'? 
ttit of jcradictten u tb* Tal.ttwn of tb* 

»nit m wbab tie dtorte era ynned. axl rot 
tbe artotl HBoact afferted by tb* egdte ao^bt to N 
•Fptaled. Tbertf-re «bn« estmuot »»* orP^ 
for la tbe Jlnattf ■ Crort u !«?«* «f » ** 

l«22.14d\ tbe valae of tbe atttttT la fijj^te it 
enciatl tail (*bab att o£ tb* cttareeossia^* *I 
sCenrt of SostUCtntftlbanagbrai tlot«BiC*>*“ 

tbe Uaatifi erdtr laving been opbrtJ la ti^rtl *' 
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SPECIAI. OE SECOND APPEAI. 

— continued, 

4. SMALL CAUSE COURT SUITS-confinpfrf. 
the Di'itrict Jntlsrc, rc%3sion of both orders was applied 
for in the HipU Coart. Held that no proceedings 
by ira) of rcrision could be taken, because^ a second 
nppeal would He from the onlir of the District Judge. 
EazAE IIpEAJlf r. KeSBI MaJ- 

[L L. E., 12 AE, 681 

63. — Suit of nature 

,cosnizahle tn Courts of Small Causes — Hxeculton 
of decree — Transfer of decree for execution— Cttil 
Procedure Code (Act XIT of 2SS2J, ss 223, 224, 
£25, oSS — A suit not exceeding liSOO in value was 
brought in a Court exercising jurisdiction ns a Court 
.of Small Causes, and tliat Court passed a decree and 
transferred it for execution to the Munsif under 
Es. 223 and 234- of the Cixil Procedure Code: the 
Munsif passed an order in execution, and the order 
was coafimied in ,appc.al Held that the aords “snit 
of the nature cognizable in Courts of Small Causes” 
in 8. £80 of the Code is equally applicable, whether 
the suit be brought in a Court of Small Causes or iu 
any other Conrt, that s. &6G controls s. 228 in a case 
«f this kind, and no second appeal would he from the 
lIunEil's order. Haralh v. Jtam Samp, I. i. JJ., 
12 Alt., 579, cited and approved. Laia Kakdha 
Pebshab t>. Laia Lai. BEnAsr Lab 

[L L. E, 25 Calc., 872 

See SHTAMA CeABAK MitTEE r. DEBBt.'DBAKATtr 
Mpkeejee . .XL B., 27 Calc., 484= 

[4 C. W. If., 209 

94. Case wrongly decided to be 

not cognizable by Civil Court— ..irf XXIII 
of 1851, s. 27.-S. 27, Act XXIII of 18Glj which 
terred a special appeal in salts below R50G, ns being 
of n nature cognizable by a Small Cause Court, did 
not appli to a case in which the lower Appellate 
Court had wrongly decided that the c-ase was not 
cognizable by any Ciiil Court. GtTEEBEOOiaiAn v. 
SvErooLHAU . , . , 7 W. E., 41 

95. Suit instituted in ordinary 

Civil Court, though cognizable by Small 
Cause C-Urt-Cicri Procedure Code, 1S77, 
X. 556 — Questions incidentally arising. — S. 68G of 
the Code if Civil Procedure precludes a second ap- 
peal in a suit for damages under K..00, altbongh the 
suit lias been instituted in the District Mnnsif’s 
•Court and i ot in a Conrt of Small Canscs, and al- 
though a question of title has been raised by tbe dc- 
feudant nud decided. Per MnTxaBAUi Avtab, J. 
— The question what is a suit of the nature cogni- 
zable in Courts of bmall Causes within the meaning 
of B. 5SGof the Civil Procednre Code has reference 
to the mode of adjudicatiou, and not to the fomm, 
and the fact that the snit is instituted in the District 
MunsiPs Court, and not in a Court of summary 
jurisjicti .n makes no difference for the purposes of 
that section If the matter adjudicatid on in a 
suit is only inridfiitally in issne or cognizable, the 
adjadicatioii is final, whithtrby a Court of concurrent 

' -or limited jurisdietion only for the purpose and object 
of that suit. Makappa Mcham r. AIoCaethx 

[I.L.E,3md.,192 


SPECIAL OE SECOlfD APPEAL 

— continued, 

4. SMALL CAUSE COURT SUITS— confinufj. 

96. Cicil Procedure 

Code, 1SS2, s.SSS, — Where a suit, tliough one cog- 
nizable by a Small Cause Court, was instituted and 
dealt with in the ordinary Civil Courts, it was con- 
tended that a second appeal would lie. Held that 
no second appeal would lie. A small cause is such 
wherever it is instituted, and, the nature of the cause 
not being variable in any way according to the Court 
in which it is brought, the circumstance that it has 
been instituted in an ordinary Civ il Court and dealt 
with there would not for that reason admit of a se- 
cond appeal which in such a case is expressly ci- 
clndcd by s. 5SC of the Code of Civil Procedure (Act 
XIV of 1SS2). Kalias Daxab r. Kauan E ahee 

[I. L. E., 9 Bom., 259 

97. Suit transferred to regular 

side — Ctn7 Procedure Code, s. 535 — Protineial 

Small Cause Courts Act (IX of 1SS7), s. 2? A 

snit of a nature cognizable by a Small Cause Court 
does not cease to be so within the meaning of the 
Civil Procedure Code, s 5Sfi, because the Court in 
which it was instituted ns a small cause suit returned 
the plaint to be filed on the regular side under the 
Provincial Small Cause Courts Act, s. 23, on the 
gronud that the snit iuvolved questions of title. A 
second appeal therefore docs not lie in snch a case- 
MOirtTKABIIPPAK r. Seeian 

[L L E., 15 Mad., 9S 

9S. Question of junsdiotion— 

Provincial Small Cause Courts Act (IX of 18S7J, 
s. 16 — Cirri Procedure Code (Act XIP of 1SS2J, 
ss. 5S6, 646S — Civil Procedure Cpde Amendment 
Act (VII of ISSSJ, s. 60. — Notwithstanding s. 16 
of the Provincial Small Cause Courts Act, the High 
Conrt has, on a case being submitted to it under 
8. GtGB of the Civil Procednre Code, full power to 
consider the matter of jurisdiction or to deal with il 
on the merits so as to do snbstantial justice without 
putting the parties to the expense of a fresh 
trial. Where a suit, cognizable by a Small Cause 
Court, was tried both in the MunsiPs and District 
Judge's Courts without objection to tlie juris- 
diction, — Held, on a second appeal to the High 
Court, that s. 646B of the Cml Procednro Code 
must he read with s. IG of the Provincial Small 
Cause Courts Act, so as to modify its full effect in a 
case wrongly tried by an ordinary Civil Court and 
token in appeal to the District Court: both parties 
having aubuiitted to the jurisdiction, it was not com- 
petent to either of them on second appeal to plead 
the want of jurisdiction, so as to render the proceed- 
ings taken in the suit void. Sdeesh Chukdee 
Mattba V. Keisto Rasqiki Dabi 

[I. L. E., 21 Calc., 249- 

(}) Accovst. 

99. Suit for halanoa of account — 

Ad XXIII oj 1561, S.27 — Suit »» Cicil Court in 
local jurisdiction of Small Cause Court, — IVheroa 
suit for a balance due on account of rents collected 
from the plaintiff’B zamindaris by the defendant’s 

13 X 
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EPECIAli OE BECOSD APPEAIi 
4 ^yiLL cir=E corET 

cf ti< fU-at Jifspw 

*>J-'rr*CO*u 7 ti«Cl»I3 Coert«^J.ia 

laj *4 Coajt* B> S7 Xf* XXItl 

#f 1 «rJ» »r;;«air V> * r= «ijA u yTrr»ri» 
bc^Vt tt B driJ Ce'i’i bcBw tlm u r«i ’“ca2 
CBa»<C«~nE»t* xpr-j-irtijOtot-Tit, lyriini* 
}>rT»r5 ••» r EtTitii ErrTT O-^rtt 

ri. I- E.,lCale, 123.24X5’ 31..4T5 
100 Salt *£^*1 *g*=t * 0 - M. 

afWit— ,g«if fi>r off 
flitrlJ » 

fcr tbf i*'i fTt *ji e* «»-iai mwsa* r*;**! 4*1 

iarzTor^i. fw m3 »«-tt c* Im m-1. la 

c* trtccri. * r TwCC u <!■£&;'«. Br 4 tlm 
t3» •• i »»» mf m i*i«» » by m Cm-t* 

C<m'% »»i list «r*K-a«‘lT te ijwml »i»- i 

W Erssi EcrCsawinr r Jot Dtt'j* 

Dm«U . . 2 C L. E, 17 


( t A»Ai3. 

101 .— Def J<C3 ca *w»rd— .#rW 

*/pj* »'« n*»« c»J »«'»«.— lTl<a itr-'jfT*. 
em •«• «* ma i«rt a u «3 (*< i3.tM u4 tWe 
* » • C«n ^ «iO Cm tatico » 7 <Rtl 
taU4 Rul Cc«.*t mmaa tk« 4xtt« 

c' at crCsa'y C'Q q myab «' cvm;^ 

Dm t i,xxtikj aur 

t4 B. 1-. E.. Ap, ea • 13 W. E, 5S» 
loa.— ' ■— STatqa>tr»*d— JrafSJixf. 

••/ nfl •«< *1 Jri t* Sm*'t 

c,»„c<^n-~Aei xxiii»/t'ti $ sT^/i T-i r 

*? Ta.-'-.JCB e" tt« j ftUr-tlnUtr. Tl< mtmrf 

fcra^l:Msfesc'BSatr««<hfty O t* A.m»i 

cli*t ittjfi «wil set if 

wdt*7,^cis»S=*!lC»s»tC<»-. 

te tb a„ tai#* tb mwd «iasM 

mca«l-cTbn Or 'c»n Cmam-Cte-, timt 
» r-.Jrt mu ivi. tbn'n 4a ic« u?-» 
tjKOiitjTrtX Gint<iixi T Ei« Stui 

[7 IT. W, 157 


to-Tirr 

^ *® recoTCT conertiras 
«« eMlarer— »W»-» /> 


^ *» te »i« «S 

® c=i<- * cce*?»rt. ,» 

^ Autu. , oi»Biu Zx* . low. It, TP 

«afert Kd 


SFECIAI. OB EffiCOITI) AITEAE 

A SVltD CAt^ COCET iriT*— 

•ah »-A «i*«. a wt» fc<U tilt ti4 «#• r W 
Ik**!.!} s"<W ttr t^rw*"***® fcrnwvy ivtiAff 
• •eebmrt" fck Art Xlrf l*' 5>.k<sm-At^* 
r»Ar»Air{ XXin o{ l*<n. ». 27. » tparuJ tTyol 
t*t Cf Jfor^ KuspitCcT r rr»t» 
^*«=tu. . . . S3-W.E,* 

105-— Bait en Impi *d eoatnrt— 


Prt^mrt Ct4t. J«’7 » 5^4. — 1 *« ti>* y-rr-J* 
c* 9«saa* cf a c'vamV. B msd Iw fmnOy <f 1 tsn. 
i»4 CmaA e»l«i «' S2 C •.-»it A moJ 

Ltt lis''y Imtis-^ err9|W m=A rs.«f(4. to tie 
«>< -sooa at tl<ir St tvitx cf (1* 

cnctmK t* r»T mat rtaj n reijwt a' 

J > *31* a^*=t{ tl-** 

(zakim^ C •■>4 lit ctl*r lolAn c2 tbi C maM 

*5«7»^f/3dmr!* t4 tl* PS t) torMV'rT’ Ckr Ra <i 
F4tS-S *> t&t rsa ;uS]r d** t» lia rnffa^ sml'*:; 
•3 dfsSMtana. eclaiaxu «<S Ik* lla'* ct 

tb* ml »t tV S4 tv.^ to «1 kX t!.* C>*s** ikot* 
l«Jd<n«rrt is*aW «» il*ct5-* »3>ai« «l*k S Ksd 

I j tma^t otT* nliiM to riu^ i* y-Ttt«in «t ► 
IT/ 4ilatttbrf*rti«^9"td(aiv;l>d 
»oe*Tvrt <n ti* jv* o* S mod ta iusSj le ft* *> 
tbtr fTptkmnW^^ •bmifttr. «;an taka-j •* 
mfrvct.tbmVlifTfvlaV'dsrlo tkm.ird ll*A 
tauxwk mt tic uw mRornst «n;kt fc» k* iiwtwl 
U« ra • Vt d £d set n*n<d l-FOXtk* ■’'A vw 
«M «L«k K.tVt 1»T» lyre VrcEjrktis » ^BtltCsu* 
Cfcwt. mod tfcf-»*e«T tk» yUs'i? koJ w * 
iprtl totk* n>sV C«rt mmiftmlM «f *1* 
C«2*«f CiGProRdst intxaS^a** 

B« , l.t.n.eCali,2E4:7ClmE,M 

lOe CWmrf.frt /7X 

*i'JfTSJ,r> If fO-ftuiH C*w Cr*r1J~i I'Xf 

y.meljf » yiTtla^ a ti«'rt.-a o^ » I*aj niit. 

» ran ia m licssr* Co«n t> 
a* d<tnda=t, B f«»tr loiJ*¥ «f ti* jmtmi Rii4.» 
en et B-'VPt vVmX tkJ kad ken cttspiDsd to {•? 
to tk* asEdmr f« iteS abek kod mfcTjrf die jr^ 
toliedu* «' l*r peTiie*. Tie Jlta*./ t* 
yU.9tf B dcme.wUtfe. kearrtr.oo «yT»*l *» 
Jhitnrt J>d:» vumcivA OBayml to lb* t'^ 
CetTt — J7«4J tbit, m**mss IL» «rt to D* fc>&Tt^ 

' dft^*T»f»By«rrr'«P'i“ims,U»a» <'^’***^ 

I by • Ct-^ cf *TOn Cbbit* mod te *77*** 
tketf<nE* A*W«*Ci.fra.«P»* yedirtwA* 

/“oW n»wi>y. A. z. jf.. r.ir r r 

. f., J7T, di«t5SF«»V*d Ca«r* H£sf »sia ta* 

I jnt o£ ti. C9 szd 70 cf ti;* CeeSrm** Art 

«« rm'lekT mCesErtef ®*ill <kBM« cEdiT *.6 <s 

Art H mfl‘65. S*fl Fr*>^ » A*a A A- 

I Je., 1 ^{1. 44. K»33rtO Ki*3»i B*c»* 

ximn r. Gen Voarx Gmi nmzBi . 

I Il.L.SL,15C«I=,e5S 
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C*m** C««rt* Jri, • S-Cmf JttrpfBrr Co*. 
4. Sf€—SuU *y*>Bd »««J tfE^wam *« « 

icW »oyrB?»d 1» /itJrt-,*He<y«to3'* 4/ 
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SPECIAL OB SECOND APPEAL 
— continued 

A. SMALL CAUSE COUliT SUITS— ronfintieff. 
of liring father. — In a suit tipon u bomloxccntpd by 
a Hindu, the plaintiff made the debtor’s sons defen- 
dants along uith thdr fathcr.and adccrec was passed 
against the father and so.is jointli for paanient of 
the debt. iZeW by the lull Bench that the suit as 
against the sons was not a suit of the nature cogniz- 
able in a Court of Small Causes within the meaning 
of s 5S6 of the Code of Cnil Procedure. Held 
further hj the Diiisional Bench that the dccrco 
airainst the sons was bad. Nabasinoha r. SraiiA 

[I. L. B, 12 Mad.. 130 

108. - — Citil Frocedurc 

Code, s BS6 — Provincial Small Cause Courts Act. 
sch. II, art. H — Suit relating to contract — Con- 
tract Act, s. 69 — Suit for contrilvtion— Joint pro- 
pertg.— Lands of which part belongs to the plaintiffs 
and part to the defendant were comprised in a pnttah 
which ran in the names of the jdaiutiffs and another. 
The defendant’s share of the assessment fell into 
arrear, and was collected from the plaintiffs, who now- 
sued to rccoicr 11200, being the amount so paid, 
together with interest. Held the suit avas of a nature 
cognizable by a Court of Small Causes, and therefore 
no second appeal lay. Knshno Kanim Choicdhrant 
i, Gopi Uohun Ghose Hazra, I. L. S. 15 Calc., 
652, followed. Sbikitasa r. SivAKoitWDtr 

[L L. K., 12 Mad., 849 

(e) CONTniBTJTiOK. 

109. Suit for contribution for 

revenue paid to save estate. — ^A claim for 
money below 11500 paid ns rei enne by one partner 
in an estate on account of another, in order to sue 
the whole estate from sale, arises under an implied 
contract between them, and therefore is cognizable 
by a Small Cause Court No special appeal laj in 
such a C!ise under s 27, -Act XXIII of 1861. Bam 
MO'ev Dossia r. Peabee Mobuk Mozoomdab 

[6 W. E., 325 

(f) CUETOMABT PaIMEKT. 

110. Suit by zamindar against 

patnidar for dfik expenses — Act XX III of 
1861, s. 27 . — A case in which a zamindar snes a 
patnidar for djh capenses, according to his patni 
jnmma, is of a nature cognizable by a Court of Small 
Causes , and as sncb,by s, 27, Act XXIII of 1861, no 
special appeal will he. Dhebai Mahtab CrniNl) 
BAHABOOR V XtADIlA B»ode CnoivDBBr 

[8 -W. E., 517 

Ebskike r. TErnocHEB- Ceattebjek 

[9 W. E., 618 

(y) Damages. 

111. Smtfor damages— Dama.i 7 M 

to moreable or immot cable property. — No special 
appcjii hoB in a suit for damages below B500, 
whether the damages are on account of moi cable 
onmmote-iblo propcitj. BnEEM7CKLAl,i.MAnTOoi, 

c. Bung Laeb MABiooir . . 11 W. E., 388 


SPECIAL OE 
~conttnucd. 

A. SMALL CAUSE COURT SUITS— conlbmsd. 

112. Suit where claim for dam- 

ages exceeds 1 500, but decree is given for 
less than R 500— Jet ^XIll of J86J, s. 27.— 
IVhero the damages claimed in a suit exceeded H500, 
and the Court gaie the plmiitiff Kss than H500 
damages,— Ae/d that the naht of appeal was not 
taken away bj Act XXIII of 1861, s 27. Neeb- 
MOBEE Sraon Deo * Gorhi j., tuabt A Co 

[1 Ind Jur , N S , 3.6 : 6 W. E., 152 

113. Suit for damages for illegal 

arrest— Proceedings in exeetiwnol decree against 
surety. — A dccrtc-bolder basing taken out execution, 
tho judgment-debtor paid a sum of money in satis- 
faction of the decree, and got a aunty to execute a 
security -bond on his beli ilf. The decree-holder 
thereupon took' out prccudmjs undir s 204, Act 
VIll of 1659, had the snntj arrested, and realized 
from him the amount dm under the decree The 
surety then brought an action torccoier d.amages for 
illegal arrest, the sum claimed not txceedinc H500. 
Ef/d that tho suit was cog nziblo by a Small Causo 
Court, and that under s. 27, Act XXIII of 183T, 
no appeal would lie Tooesee Bam r. Ntrsn 
KisnoBE Laeb . . . .12 W.,B , 471 

114. Suit for damages for 

assault — Absence of pecuniary inyuri/.— No suit 
for damages occasioned by pn-onal injury will lie 
in tho Small Cause Courts, uuhss actual pecuniary 
Io$3 has lesultcd from such injury to the plaintiff 
U hen there is no such pecuni iry lo-s, the suit for 
damages will lie in the ordinary Cii il Courts, and a 
special apiical will lie to the Hieh Court, although 
the damages claimed are below 11590 Arr Bukse 
C SAMlBClIDn.' 

[4B.L E, A. C,31;12'Wr.E,477 
Eaj Cuumiee CmjCKERBtiTTX r. Pm.oHANira' 
SCEMAH CnOWBHBI . , .4 "W. K , 7 

115. — ! Suit for damages for per- 

sonal injury — Actual petuninrc damage.— Tho 
plaintiff, in a suit for damajes laid at H200, claimed 
B50 on account of medical expenses caused bv an 
assault committed bn him bj the defendants, K50 as 
the coats of a criminal pi-osicntion which he had 
brought ngainst them, and HI' 0 for injury to Ms 
reputation and feelings. Btld tint, inasmuch as 
part of the claim rcKtid to alleged actual pecuniary 
damage resulting from an alliged personal injury, 
the w hole suit was, with reference to s 6, proviso (3), 
of the Mofnssil Small Cause Conrto Act <XI of 
18G5>, of the nature cognizable by a Court of Small 
Causes, and that, under s. 5SG of the Cnil Procedure 
Code, no second appeal la such si.it w onld He. Onnya 
Xaratn Moyiro v. Gudadht r Chowdlirv,13 W. R , 
S31, referred to Jiwa Bam i-rhoii e Bhoea 

[L L E , 10 All , 49 

U6. Suit for money paid by 

unsuccessful claimant to attached property 
— Ctnl Procedure Code, JSa I, s 246 — A suit for 
money paid bv an unsuccessful claimant, under 
E 24G, Act TTII of 1SS9, in order to sai c from sale 

IS A 2 
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DIGEST OF CASES. 


8F£CIA.I> OE SECOHD APPEAl* 

4. SMALL CAUSE COURT SUITS— 

Jni flaw «f *n «t»‘» wbicS biJ t»eu in 

eiMTib 3c 4d’CTW i» m rtalit* s tnU for 
»aa (th- TsJne Vurp bdow H$tO) l» b th« Pttar* 
of a ''mall Cantc Coart nit in wbWb no »p»C»»l 
»rpr»l«ia lir PocB»nTTM Cnna*» » Gor« 
SoosDBS PisBiT . 18^ E, 283 

117 Salt to recoTor money at- 

tncbed — Arnoraf tf allatimtnt om rr«*sJ»X 
cljtettmta aUaf\mft ef \ itm*- 

bol^r. aUrfiDg tbst K, • Uinbardar of > xilUee, 
LadobjreUd to tbe (ttorbiDnit in In* band* of tmnfj 
dae tt profit* to tbe jod^rst-dittor ft rMhitrr. 
on the gTonnd tbftt be bfti paid neb iroaey lo tbe 
jndgiseot-debter brfcr* tbe attacbment, b/ mom 
vbercot tbe rnttaebioeDt bid been RtDoeed, and 
tbit ineh dbjetUon xrai d ibennt and vroo'rtal. 
is&imncb ti ineb B-.enej <r*i ititl in S’t bftidt ned 
£ for tbe arn'mct of each nsaaer and tbe rotleof 
tbe attacbmeot proeeedinpt. Utli tb*t tb« aoit 
XTaacsefordimajet and, toe atconot cUiaoil sot 
exmdine RoOO me of tbe nitnre ooppiubte in a 
Court of CmaU Cantfa, and eenie^nrntly a mead 
appeal in tbe ntt weeld cot ho. Kituw St'ioa 
e CnCTrt Ul L L. R, a AIL, 10 

118. 6ait for money lent ta re- 

deem mortgage— 5*i</eed4Ba«<> a(«a leeeeA 
tfnmlratt-Aft XJltttf tsxt a. 27— Defendant 
borrowed a tarn of jnooey below ftSCO from tbe 
plaintiff, wiib a rinr to rwea a ttortpase oo eon- 
ditm that, after redeaption, be aonld eell the pro- 
perty to tbe plaintiff lie did not, bowerer redeem 
the property. BtU that pUiMifi eait to reeweer 
Ua dan wa* one for dicoaee* a* upon abreteb of 
embart in wbicb, nad« *. 27. Art XXIU of J8C1. 
BO tpmal appeal woall lie KROLun bllBOVn 
epTBzaRAiiT law.R.aeo 

119 Saitfordaraageiforbreecb 

of contract controUing tense of decree — b« 
•pecial appeal liet in a »b i for dasiaori for treweb 
a a priritt a™gnDmt by wh«b tbe partiee acee 
to eofcoUhe t-TB, of a d«tw. when tbe a oaat 
>1 wi bin tbe jiin»dirtion of tbe '•wall Cao** Conit 
Chtsbt Pissan Dos* r Kas»iiw*t„ Doe* 

tW.R. 1864, 348 

vif® ~r7, ■^^“^^fotd'ittegeetocTopa 

by Ittnndatlon-O-urio. (g r*( 

«/ im • A-Under ». 3. Art XLII of lsf« , 
rut for ^a»pra of aa» had below t 5iO fr^ a 
nit fw dioicn for rot erttioe Ibronsb a band 
wkmby i-U BtilTi nepj were dcitroycd in ronae- 
jan«ol ectamoUtion «f *iWr)**,«pa,»M,VT, 

bmaU Caeie Conrt, and tcniequfnllT.Bnfi. - 
XXUl of l-ttl, ro rrarul «ri>nl 


( erss ) ^ 

SECOND A PPTAL 


roLt*e»f. 


SPECIAL^ 

A SMALL CALSE COUP.T SUITS— eoV 

122 Suit for defamaltlon of 

character— .if* are pre%%>an -fs l» 

foe defamatan c£ ebirarter, where there bMisrt m« 
any artnal jwenniary lot*, were not ondlT tl s. 
a. d Art XI cf 1EC5, eoanisabto by tlU 
Can»e Ccnrt*. and Iberefore In neb a enit ijr^ 
appeal wenM lie nndrr Art XXIII of Ififlbaf'. 
Lnatiaa CaiRBRi CHTCRRsirrit r, Jlflicrt** 

Cbisbu Csrccuamr I 

I4B Ii.IL,Ap.,60:13Wl.a,U8 

123. ^flreMfee'frtw 

tttaff rf*ai*y».— Q*(»r#— Before a enSt ea.\j SUb * 
eaae of defamation of cbaractrr, li it b 

preanmr that aetnal pecoolaiy daaiag* ha* rewi bed 
Daretio Does Eooscoo r AortasR K*tn>*J 
Doeeu 12W 1U372 


^tate aale cf de ct eo— .d re XX Ui »/ Mt 

*''*^*’ «»^fr *• 27 Art XXIII 

» ^*»*|e* for leadrqoate tale «f a deme. 

Ekitcrosbi Tbseoob » BisRauxarB Dt-fa”*" 
t5'V7.E,216 


124. - 


- BuitformaUdonspros^ 


don— .fJtea'e e/ywrwatary deweye — 7 be drfe^ 
^Dt laid a tbarye oftau^t apalnat ibi p.^tS 
beftiw the Macutratr.and tbe ebarye «*• bnrl »“ 
duBiaard Tbe plaintiff thru bt«o|bt ► /“I 
damarrternMnied tobh repoiatim by tbe f^jn* 
nalin-o* tbary*. laying the damage* at PlSOj fc» 

actwaJ petnnUry lor* t» tooirtinreeecf «be 
ji alleted. JJtU that It wa* wt a rert wgnua-Je 
by tbe bmall t ante Court, and tbertfore » *?«>** 
appeal wool! lie ptawxiiii>i Ranxm • 

2<asu% Cbirp CnaTmerB 

t4 B. 1*. E., A. C., 85 note: 10 W. B-, IIS 

125 Xv»rt 

•aeic*.— Tbe defendant eba^^d tbe plaintiff 
pWliag to trarder bus and tbe eaa* came bef«^ 
Alagtatrale and waa diimiiied. The pUIotiE I'™ 
aoed 10 tbe Alonail’a Conrt for dama^re* oo 
of tbe injojy "fobu repatatmoand pain of bw *™ 

Biod” eaoerd by the malirion* proaecntioo, and hu 

tbe damagre at RKO Aipeeial appeal to the BiSb 
Court wa* duBuard oo tbe prtmnd that it waa a tw 
cogBixabtr by a ^sull Canie Court, liarii* CsiTO 
Dot r BaiUTr7<aTB Missis 

tl a RE., A. a, S3 note 

180. I ■ - - Snltfor damages for lossof 

rwptitAtlon and bttilnres —A amt frr daTnagxe 
Oo» exretdiop trfOO on aeeount p»rtly for iDjury t® 
rrputatMm aid partly for Ion in bniinri* and pr^ 
fiavoual poritirn wa* held to cme within tbe prm 
xlaiont of a. 6, Art >I ef ]£& , and waa net epo 
lo apecul appewl Bnojo StoBtew 
* EsRasi CntreoM BoT . . 15W.E..17» 

127 Bull formoneypaldasrcnt 

to iBve eatate fiom aala—Enjmt’S ?•*•'**. 
•drew reaf lad lam efrrady potJ-~Xr1 J-lJ/l ^ 
I'll. < 2?-drf Mo .^*5. *- S— 
a 2J,ef 2— TbepUinliff tleloldirof apatmUfsko. 
by anamngitnitit »Ub the drftndanta bi* 
dara paid tbrCoirmmtDi reimue and tbe r-ao-ef** 
taxfcrtieyiar 18.4 and tl m Un Imd tbebaUeW 
■f the rrnl for that jiar to the difindanta. Ini tt*y 
lefuaedto arnpt itj and be iLenfore drr«**^.5 
IB tbe liatuil’a Court m aecordiaee ailb a. *“ 
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SPECIAI. OR SECOITD APPEAR 

— conlintted. 

4. SMALL CADSE COURT SUITS— con/ini/eJ. 

of Eeiignl Act VIII of 18G9, One of the defendants 
then took proccedinps tinder Benaal Regulation VIII 
of 1819 to rccoi cr his share of the rent, and, notirith- 
standing the pretest of the plaintiff that the rent had 
been nlrendi paid, obtained an order for the sale of 
the tenure, and to preaent the sale the plaintiff had 
to pay the sntn claimed for rent. In a suit brought 
to rccoi cr tint auiiuut ivith interest , — Held it was a 
suit cognizable by a Court of Small Causes under 
B. 6 of Act XI of 18t5i, and therefoic a special 
appeal was barred by s. 27, Act XXIII of 18G1. 
It was not a suit for '* damages on account of illegal 
exaction of rent” uithiri the meaning of cl. 2, 
a. 23 of Act X of 1859. Kbisuka Kishobe Shaha 
r. Bibesiiub Mozoojidab 

[L L. R., 4 Cale., 695 : 3 C. L. R, 177 

128. ‘ Suit for payments made on 

account of rent — llefmal to allom for tuci poy- 
mentf in rent account. — A snlt to recoi cr certain cash 
and the value of certain grain uhich tbo dofcndaiits 
had persuaded the plaintiff to pay them, engaging 
that the lambardar iionld nil jw the sumo in his ac- 
count (ns part payment of rcntl, but which the Inm- 
hardar refused to do, is practically a suit for dLimagcs, 
and, the amount in question being cognizable by a 
Small Cause Court, no special appeal can be enter- 
tained. Yacoob Ant r. Kooeb Sieoh 

[2 R. ■w., m 

i 129. Suit to recover a share of 

maliRana— .Jc/ XXIJI oflSbl, s. 37.— A suit to 
Tccoi cr a share of malikana, i\ hicb the defendant had 
realized from the Collector, is a suit for rccoi cry of a 
sum of money which has been taken an ay by the 
defendants to the damage of the plaintiff, and is 
therefore cognizable by the Small Cause Court; and 
under s. 27, Act XXIIl of 1831, no special appeal 
lies from a judgment i assed in appeal in such a suit. 
LASITANIA DbBIA r. ilABOJIlIEO HArEZOltA 

[3B. L. B., Ap., 98 

S. C. Rasmokee Debia v. Mahoupb Hatezooelah 

[12 VP-. B., 28 

130. Suit for profits of land 

—Procindal imall Oause Court* Act (IXofl8S7J, 
tell. IT, cl. 31 Ctril Procedure Code, e. 580, — The 
plaintiff sued on the Small Canso side of a Subordi- 
nate Court before the Provincial Small Cause Courts 
Act, 18S7, came into operation, to recover with in- 
terest from the date of suit R5 0, the value of 
crops alleged to haie been illegally carried away by 
the defendant, while the plaintiff was in possession. 
The defendant naised a plea to the jurisdiction of 
the Court, and the Judge, without recording any 
decision on its i alidity, directed that the plaint be 
presented on the regular side of the Court for tho 
reason that it raised questions of complexity. It was 
so presented after the aboie Act had come into oper- 
ation. The plaintiff obtained a decree, nhicU was 
reversed on appeal. A petition of second appeal was 
presented by the plaintiff. The defendant objected 
tha t no second appeal lay under the Civil Procedure 


SPJeciAL OR SECOTTD APPEAL 
— •conltntied. 

4 SMALL CAUSE COURT SUITS— continued. 

C(^o, 8 588. Held that the oh)ection should pre- 
vail, gince the suit u'ns not excepted from the juris* 
diction of tho Small Cause Court under the Provincial 
Small CausD Courts Act of 1837. AxN'AirAEAI p, 
Stin^iAiiAifyAjr . . I, L. B., 15 Mad., 298 


(A) Debts. 

13l Suit for divisiou of debt due 

to estate of deceased — Held that a suit for divi- 
sion of debts due to the deceased’s estate (the sum 
keing ascertained) was cognizable by a Small Cause 
Court, and no special appeal lay to the High Court. 
OoDfeixA f. Qopab . . .2 Agra, 234 


(l) DECEAKATOEr DbCEEE, 

132. Suit to have property 

made over to plaintiff on an adjusted 
acconnt. — IVhere, on au adjnsted account between 
tn o parties, one claims Tirom tbo other some money 
and Some grain which are shown to be due to him and 
asks In effect that they may he made over to him, the 
snit iB not a suit for declaratory decree, and a special 
appeal does not lie in such a suit to tho H'gh Court 
nndei- s. 27, Act XXllI of 1861. Btruono binaa c. 
Eam sebbi; Lam, , . 26 W. R, 234 


(;) Dbckbe. 

135). Decree for land under a 

oombromiseina suit cogmzableby a Small 
Cause Court -.fcf X.lin of 1801, s. 27.— In a 
suit for rccoi cry of a sum of money beloii RoOO, the 
partiog entered into a compro iiise, whereby the 
defendant made oi cr a certain piece of land in hen of 
the money claimed, and a decree nas passed accord- 
ingly! In execution of the decree, disputes arose 
betivcon the parties. Ujion special appeal by tho 
jndgiBent-debtor to the High Court — Mel3, that 
under g. 27, Act XXlll of 1861, no special appeal 
lay to the High Court, Taeaji Bibi e. Tentt Bnir 
[6 B. L. R, Ap.. 8J: 16 XT. E., 66 


(i-) IsniOTEABEE PEOPEETr. 

134, Suit for kattubadi and 

karnatn’s emoluments — Cictl Procedure Code 
flBSSiJ, e. 53$ —Provincial Small Cause Courts Act 
(IXiflSSTJ, sch, J.art.JS.—'Yhcre plaintiff sued 
for arrears of kattubadi and karnam’s emoluments, 
the lalne of tho snit being leas than B50J , — Held 
that kattubadi and kamam’s emoluments are neither 
a chai-ge on, nor interest in, immo ve ible propertv, and 
that no second appeal lay. Mt7l,l.APni)l Baea- 
KBISJcfATrA r. Vekkatahaeasimha Appa Rav 

[I, L, R, 18 Mad., 329 

See XsnsiSJcsl.'iiJ. Doss c. Mahabajah op 

ViziAjjAGBAii . • ITL. R, 19 Mad., 103 
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SPECIAL on BECOIO) APPEAl. 

A SMALL CAUcp COPIIT SUITS-f<Hi/.*«»^ 
(/) M»!yTf3r*^Cf. 

135 Salt by widow for mais 

tenaneo-^^' 1 VUI »/ isej. « Hindq 

widow whn hsd btpn ii i for-fd by hfr f\lli»Jn.)aw 
sftrr bii dfslh »thiI bu flJcrt ion for inilnfrBUjf* 
»nd ol‘»inp<i ndrif » for Hl'/O not*lthi‘»adm|r Ibr 
dcfendint lo' ] rtion tl it. bineonr of thrr* inllirn 
who Ulipriti J tliiir fatlur • (ititr L* «u rot •'bly 
l*ble for tlo oldmrd J7cf^ tbit, o« 

thi( WM 0 ‘^miU Ctnir Conrt lott. oo orpr*! did not 

Ut. niMcniyoKA niitniT T Sirnttiii 

[4 Bora., A. 79 

Jn>ii soil BivonROD JfcwT * l!r«i Mptn 

(4 Bom., A C.,76 


(n) Miisi Picrirt 
13®.^.,, . Suit for raeano proflti— 
•»/rr «5dr>— A 

r 'r' ®' " p"" •nwotinz 

tonCOO)!! fojnbi If by* Cflortflf Sm.n C.nww 
A ipoeiol ipv ai tliprrfow dixw ro* lit- la loob nra.t 

KiSAii SltEARlV r OotiTB flAxetn 

[SBom, A.C, oe 

IVm fi”! " 

^fo^rniAAblo 1 , tb* SmW Can. clnrt «« 
Ptam1>»bi r I)r»A»iTii MooETUit * 

loo ^ K-l3'lOW.n,376 

«>"«« Co... Ci.*rt.Art (tX 

S2r» 

Ck.«, ..a tb„ fc7. SS 

130 18 Calc., 318 

..“i c7™ 

S 


SPECIAL OR SECOND APPEAL 

•— rao/i ■•rif 

4. SMALL CACSB COLTIT StnT3-f»*<«*«J. 

140. — Pro.tttUt 

AMit/fr««» Coorlt An (IX 0/19^), r-f //, 

art $l-~S.it/or mri.t anlrr K&CC—Ctnl 

Profftar* Ctit (Art XIV »f J**^,r BiS — A mt 
for nrin* prr&ti ii rO.?TiUabI« !n Ciorti of Sai'Q 
CABtrawbrrrthe Ttlitiof Ibo nbJrrt'nlAitrr !n dll' 
fmto {< l<oi 0>*n i'yc and art, 31 of *rh. II ef 
ihr 1‘rniinrUI Small Cacie Conrii Art doa lot 
apply tbrrrto Serb a flit /»n» witbh Ibrpfptl- 
#><m*«faS'^3 oftb* Cirll Proerdurr Codr. ardto 
aro-od appra) Ilri from a di-rUIon la it SrSBAant 
Attas a. Maueatuiiivix. 

[I. L. IL. 22 Mad., lOS 
l.isaim ATTAriar r. SfAuisiursA Asta 
TAic . . L L.IL,S2 Mad., 1B0 note 


(a) Moavr, 

141. ■■ ■ ■■ ■ ■ Suit for money bad end 
rocetvedfor the platntifTa uae — C, a ant' 
pasrr lb* mertsng" harby brta fiitfloa^ »a<d 
I>. tb* awrtficor, fnr mku oo of U>r BOrtnrrd 
rwoprrty and 0*1410(4 a orerr* for portma-on IhmoL 
lie riU'qointly ayrtrd wi*b D to lorpradw tbi 
ra rt^snl p’oprrty to him. If br drrroitrd iLr tonA. 
cay* a>onryioCoQHbyaipr*ifrdd*y. DtffTowed 
tba Bon*y for tLU parpor* by B>**o* of a «ond(t cmtl 
«a!«ef tb* proprrty to /. asd drpeaitrd It la Ce<ii4 
Th* drpuit.wia ntail* afttt (b* «pr«ifl(d day, and ; 
roearqqmlly C Unk potinilen ef tb* property. 
Tb* Dcriry d'fodtrd by I> rnoalord b drpniL *ed, 
wUI* tbrir, C raoird it to fc« atta«b*d m rzentloa 
ef a Bienry drrrr* In brU apuiut Z), and it yu 
paiilteblTs. L tbrmpoD *ari] C In thrMasAlTa 
Conrt to rrrorrr torh mnnry, wUcb amoontrd to 
R338 lit Id that th* loit Binit b* rrpardrd at on* 
for Bioory bad and rrcciTod by Ihr drfendaiil for tfc* 
oar of tb* plaintiff, and wai Uimfor* one ros^tiiaUe 
la a Conrt of Small Canira. LAcunax PBAiAor. 
CBaHMi {.All , . . X. IkB., 4 A 1 L ,6 

CoiucTOX or Cawstcprs t EwAst 

II.L.IL,4 All, 19 

142 — Suit to roeorer purehMO. 

money— .drf XXJII e/ VSl. i S7.—JIild that 
tb* aoit to TKorrr R300 paid in rreprrt of tie por* 
thaae of laod wbicli waa sot ermpUtrd wai a aoit cf 
tb* drimptHnt reysiiable by tb* Small Can** Conti, 
aad a iproial appeal would Dot lie hsoOB CnrsT> 
r ilaaaass Lall ... 1 Agra, 275 

143 Suit for money paid ai er- 

ceaa of rent.— lo a nit for rteaxnj of a aum of 
nmoTT 1*11 tban RSOO, a* sKiQ«y paid in nrri« of 
rent da* —Betd that, tb* anlt briny rogniaabl* hy 
tbe CoQit of Small Canart nsdrr a C. Art XI of 
18C5 CO iprrlal tppral lay totfae ini.b Cr^ 8lS 
Sakata Sosos * linciLi'tuBA Jobasi/ 

[2 B. Xu B, A. C, ITS 

P C, Shi* Sobat* Soosooz. e.Baw Chtso** 
XOMBAr 11 W. E, 80 
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SDECIAI. OR SECOmi APPEAR 

— continued, 

4. SMALL CAUSE COUKT SUITS— eon/inwerf. 

144. Suit for money illegally 

levied on land— Art X of l'-76, s. J3— Civil 
Frotedtire Code, 1S76, e. 5SG. — The plaintiff sued to 
reco\erfrom the defendant fl71 3-3, alleging that 
the defendant had illegally levied the money on the 
plaintiff’s land on account of enhanced summary 
settlement andlocal fund cess The defendant, being 
» minor, was represented bj the Collector as his 
administrator. The Assistant Judge who tried the 
-suit auarded the plaintiff’s claim. The District 
Judge, on appeal, reduced the amount of the plaiu- 
tUI’s claim to HSb-i-P, but upheld the decree of the 
Arst Court in other respects. The defendant there- 
upon filed a second appeal in the High Court. Seld 
that under the Ci\ il Procedure Code (Act X of 1877), 
B. oSG, no second appeal lay, as tho suit uas one 
cognizable by a Small Cause Court Act X of 1876, 
B. 15, rcmoics suits to uhich the Collector is a party 
fiom the jurisdiction of the Small Cause Court ; but 
the nature of the suit remains unaltered. Musa 
M lVA SAHEB f. GDIlAW Husein 

[L L. E., 7 Bom., 100 

145, Suit by lessee for refund 

of revenue — Contract to re/und excett. - In a suit 
by a lessee upon n contract for a refund of excess 
revenue remitted by Got ernment, a special appeal is 
not admissible if the amount claimed he under IloOO, 
White c. Tkitoea sukkor Mookekjeb 

[W. R., 1864, 297 

140, Suit to recover money 

pnid m excess of share of profits of laud. — 
A suit to neoici from tho defendant H235, paid to 
him in eicess of his share of the profits of ceitain 
lands, is cognizable in the Small Cause Court, and 
consequently no special appeal will he in such a case 
under s. 27, Act XXII I of 1861. Joinabain Ma> jee 
v. MiTDDOosooBtrEr Goeait • 2 W. R., 134 

147. Suit for recovery of money 

stolen from Court — Suit against Goiernment . — 
A Bum“of nioucj was stolen from the Judge’s Court 
of Tippera while A was the Nazir. J paid the 
amount to Goictnment, and died Icating S his heir. 
S sued Got ernment for recoi cry of the amount paid 
"by A on the ground that, as there was no ucgligcnco 
ol 'A and as the amount was under tho custody of 
the guards of Go\crumcnt at the time of the theft, 
A was not responsible for tho loss thereof. Xeld 
the suit was cognizable by a Small Cause Court, and 
therefore, under s. 27, Act XXIII of 1861, no special 
appeal lay to the High Court. CoMieotob oE 
Timeba b. MArizvKxissA Bibee 

[4 B. L. R„ Ap., 48 

(o) Mobi&age. 

148 . Suit to recover debt charged 

on immoveable property — Act XXIIX of ibGl, 

27.—A suit brought to enforce a debt or demand 
not exceeding H500 which is secured upon, and must 
inlaw be primarily satisfied out of immoi cable pro- 
perty, is not a suit of a nature cognizable in Courts 


SPECIAli OR SECOED APPEAL 

— Continued, 

4. SMALL CAUSE COUST SUITS— oonAnued. 
of Small Causes under s, 27 of Act XXIII of 1861, 
so as to exclude a right to special appeal. This is so, 
though the plaint on the face of it seeks recoi cry in 
the altcmativ c, cither from the mortgagor personally, 
or from the mortgaged property, Amabaji Balbui 
Kagji b. Sadashiv Habi Mahajaki . 2 Bom., 1 

149. Suit for enforcement of 

hypothecation agamat moveable property — 
Act XI of IbGS, s. 6,— A suit by the assignee of 
a registered mortgage-bond hypothecating, certain 
ci-ops to enforce tho hypothecation is not a Small 
Cause Court suit within the meaning of s. 6 of 
Act XI of 1865, in ivhich a second appeal would 
bo barred by s. 5s6 of the Civil Procedure Code. 
Surajpal Singh v. Jairamgir, I, L, £,, 7 All,, Soo, 
folloived. 2tam Oopal Shah v. San Oopal Shah, 
9 W. S,, 136, and Appavu Filial v. Subatga 
Mupuen, 2 Mad., 47, referred to Kaika Peasad 
c. Chasbaa SmoH . . L L. R., 10 All., 20 


(p) MoTEAntEtPaoPEKxr. 

150. Suit for price of personal 

property sold — Smt bg co-sharer. - A suit lies in 
a Small Cause Court by a co-sharer to rccoi cr the 
price of a share of personal property alienated by 
another co-sharer. Baiuiasate Shaha t Kamee- 
2>EE Sookdeeee Dosseb . . 2 W. R., 37 

151. Suit for materials of hut, 

or their value— .Art XA'Z/Z of 1861, s. 27.— X 
suit for the materials of a hut, in which the plaintiff 
sought for a decree to break up and remoi c them, or 
to obtain their \aluo (H29), was held to be a case 
cognizable by a Small Cause Court under Ait XI 
of 1865. B. 6, and therefore no special appeal u onldhe. 
KaSUBE CunXEER VUTT r. JUDOGAATH ChVCEBE- 
BBTir 10 W. R., 29 

162. Suit to recover possession 

of share of a boat —Act XXIII of 1661, s. 27 

A suit to recover possession of a share of a boat by 
establishment of the plaintiffs’ right is a suit for 
personal property within the meaning of Act XI of 
1865, B. G, and therefore no special appeal lies in such 
a case niider Act XXIII of 1861, s. 27. Mahomed 
A zm BaoorAH b. Mahomed 80 mee 

[21 W, R., 413 

163. — Suit for the value of trees 

and fish — Trees destroyed hg defendant , — A suit 
to recover tho value of a tree destroyed by tho 
defendants and for the value of fish talcn from the 
plaintiff's tank (the claim being under h 503) is a suit 
cognizable by a Small C luse Court, and no special 
appeal lies to the High Court, Scjjad ali b. 
Bhoeabam . . . . 5 K. W., 24 

164 . Suit for recovery of value 

of fruit from trees. — Where a suit was brought 
for the recovery of the v alue of the fmit of certain 
mango trees alleged to have been misappropriated by 
the defendants , — Meld that, ns tho suit was of the 
nature of a suit cognizable by Courts of Small Causes, 
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SPECIAI. OB SECOHD APPEAIi 

4 SifALL CAUSE COURT SUITS— 

■ ipprU1tpj>c&1ironIdnDtIic Sniuixi^vo e 2«C39* 
SMJUB 

[3 A gra. 200 • A gra, F. Hi. 1874,163 

155 SnitforvalaeofnigarmtU. 

—A ifone ingar mill la moicmlilc prap«rty> ■adanitt 
for tlic Tslne of It, If nndtr «kU lie la Ibe 

Small Came Court Ke ipreial appeal T« tberefore 
In lucli a init n{rBKirsoil.Si)ian c. ATffrsSnon 
[4I7.W,,16 

166 ■■ Bait by widow to recover 

personal property or its value taken from 
deceaeed-Act XZ/2f ^ fS6i, t 27— TbeaUo* 
and heuets of a deeeased perian nied tba defendant! 
to TfeoTerpereonal property, rained at 11200 Mtito 
lave been tabcnby tbrm from dereaird In kulife. 
time Ilttd tliat a ipecial apneal waa barred br 
a 27, Act XXIIl rf 1861 Rarini Rttet e Rtaa 
aiicKccn aB.l..ll.,Ap„23jlIW,IL,03 

(j) Paoms or Lairo 

' — Stilt to recover a certain 

earaooaeeouutofa ebareln property'— Cmf 
Pr^edee. Ce^«/l'fiaj f 5S5-J eoeee/c^eeeoe.f 
—Qreiltsa of (i<;4 — PUiotiffo ined to rreorer, eo 
•eeoont of the r iharo la the proilneo of eertaio dhara 
and fcheti propertic* H3a».l4 2. er toy other tnm 
vhich wight be found doe to them on Ukiag teeonitt 
frem the defendant, vho vai the mtoagtag khot. 
pe defendant denied th« plaintifle’ nshtto the wo- 
dueecfMtDeofthe pwpeftiea. The flitl Court aS 
the COTrt of ippeal found thet the aioount doo to 
On eeeond eppeal,— yfeM 
that enit wai a Small Caneo Conet imt, and no 
.ra.d .p,„i 1., ,1. 

of titlo ane ng doee not prerent a enit belne eOenl 
InVi! *’^11* Small Caneet. Hymcrrl^aalW 

“«tintof the profile ,m,rt 

into one of a ditterent natoir 
Bhiskse t B4U« Birwi *iBaTav 

Ct. li. B, 21 Bom,, 248 
(e) P.esT 

EiKcairauA EioncifirH o Aaen lum* 

ipn I®®onii.A.C,i3 

.//SJpTT 1,. „ 

li wTr srs 'sxrit'” '‘’'I' 


SPECIAIj OB 8EC0KD APPEAB 

ceafiaeieif. 

4 SSULL CAUSE COUBT fiUlTS-<»a?it«A 
tbif nature KatensiVAT RiVcnirDai r Mtrtn 
sneSiTUi .... llBom-flOS 

leo Smtl tf •• 

oeefgaee «/ orreor! <■/ reef o/ler fley /alt da'. 
rle/Aer eoywirtfe /« lit iS»«ff Cn't Cfarf— 
BttfnlTtmtaeyJrl frill e/imj.t S.nit 5~ 
TforiMeinlSmallCanitCemrlt Jet tei. ll,trl ? 
—IfeUhy the Poll Bench (Bixtaiii, J..duient!m) 
that a emt brongl t by an art gn®* errwre ef rest. 
aft.r (ley fdl dne.for Ibe recoTrry of the timmnt 
dne, ieatnit for rent, and therefore ejeofted frtmUi 
eognitanee of the Court of Small Caneee andaeeeonl 
appeal thertfore llee In rath a amt Sswa C*tT 
BBS Boas 9 Nicmsc Kah 

[LI..n-,a7Calc„82T 

'' 4CW.Tf,357 


181.- 


- Sail/vrarrtar* 


t/mt Intfit ir atiiyaet ef laadtari —A i«o»d 
appeal liee in a anil brought by an aa-lgnee of arrein 
of rent ftnin the landlord. llOBSVDXa ^AtsEitA 
KAIIB r KOItASB CbAVPBA BoOIA 

‘ (4 aw. IT., 605 

162. Bait for tsmlndari eM*7 

Saif far yoyo*e»l fornt* af land-^Arf XXJli 
a/im.t t7 -WberetbeplalntiffeUInied**"*” 
inreey esdertbe name of a tambdarf cCM, bnl Is 
pdat of feet «bat vu (lamed vae eUmed M 
acwnnt of the me of land —Jhld that neb • au 
»aa a amt of a nature eognlsable by a Small Canrt 
Conrt under* C Act Xl of lb6S. and tbet a ipeeiA 
appeal ttonlJ not lie BtiCBoo CBOwntf * Obco» 
LUT 4Tf'W.,66 

163. ■■■■ Knit for Oovorninent Bsses*' 
moot And local fund ceas-S’mf / m- orrwree/ 
r«af— The defendant (xecvted to tbepUIntilf in 1817 
amnlgesS kalnliat (• e ,one kabniiat correepo d^ 
to a leal! at a fieri rental} acre eing to pay to the 
plaintiff niSOannnalty At the date of the fiemr- 
ttonoftbe mnlgtnltha Ooreromrat asaewrtnt «»* 
B.^8 D hot In 1872 it wai ml aneri to 1(179 8 0. 
and a local fnnd rm ■ { ltd t> 0 itnpoiri In ailditloa. 
The plaintdf aned the defendant to reeorcr from him 
tho rnhaacri aainnaent and the eeit. On appeal as 
objection wai taken that, the aroonnt cUlmed by Ih* 
ptalatiff being leit than i<500, the amt wai ceird' 
nblo by a Court of Small Canirt, and that Iheretore 
there wa» no leeond appeal. Jlald that the imt 
might be regariri ai one for arrean of rent at an to* 
(TPaied rate and ai eneli, wia not copiiiab!* "f 
a Coart of Small Caniea. BABSHSmr VixiAW* 

lUBA . . , I.li.B.,3Bom«I5* 

104. Sultaforrent— CiM/Broee*®® 

Corf# fJSigJ. t dSd— Prort aciof Small Caatt Coartt 
Jet flXa/J’^rj, , 13 Kh II. art 8-' Sadt 
^tia aalar* rosaiiallt in Ccartt ef Small Caere* 
—A enit for the rccorerv of rent other than beoi^ 
rent does not become a init of the nature crgnlnble 
in Conrti of Small Camei within the nieantog of 
a. CbOof the Code of Cirll Procedure becaniea Judge- 

of a Court of Small Caniei ha* been Inmtribytbe 
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SPECI.AIi OB SFtCOND AFFEAIi 

— coniintied, 

4. SMALL CAUSE COUET SUITS— con/inuerf. 

Local Got'crnment Tcith anthority to e:tcrcise jnrisdic- 
tlou with respect thereto under s. 15 and sch. II, 
art. 8, of the Provincial Small Cause Courts Act, 18S7. 
A second appeal will lie in such a suit, though the 
amount or value of the subject-matter of the original 
suit does not exceed S5tO, V sbachaIiJl Mtoam ». 
Hamas AMI Raja . . L L. E., 22 Mad., 229 

166. — — - Ciril Procedure 

Code, 18S2, s. 5S6 — “ Suit of the nature cognhahle in 
Courts of Small Causes” —Suit fur rent other than 
house-rent — Second appeal. — A suit for the recovery 
of rent other than house-rent is a^it of the nature 
cognizable in Courts of Small Causes within the 
meaning of s. 6S6 of the Code of Civil Procedure, and 
no second appeal lies from a decision therein when 
the amount or value of the subject-matter of the 
original suit floes not exceed five hundred rupees. 
So held (SUBEAHKAKIA AlTAit, J., dissenting). 
Pedachala Mudali V. Patnasotni Poja, J. L. It., 22 
Mad., 229, overruled. SotrNDAuAvt Attae r 
Sea-kia Kaickan . L L. E., 23 Mad., 647 

106, — Cicll Procedure 

Code (Act XIV of 1S82J, s. 586 — Landlord and 
Tenant — Suit bp tenant to recorer excess payments 
of rent — Bengal Tenancy Act (VlJloflSSSj, s.l44. 
— A suit between landlord aud tenant for the recovery 
by the tenant of excess payments taken by thelandlord 
in respect of the rent of the holding and not exceeding 
E5( 0 is a suit cognizable by the Small Cause Court, 
and under s. 586 of the Civil Procedure Code no 
second appeal lies. There is nothing iu s, 144 of the 
Bengal Tenancy Act to override the provisions of 
B. 586 of the Civil Procedure Code, os it determines 
only the venue and has no bearing upi u the nature of 
the suit. Eakgo Box alias Kuao Lai> Eor r. 
Holiowat . . L L, E, 26 Calc., 842 

[4 C. TV. BT., 85 

167. Suit by land- 

lord agyinst tenant for a certain sum payable by 
him out of the rent to a third person by assignment 
— Civil Procedure Code (1SS2J, s. 586 — Suit for^ 
rent or for damages. - Meld (by the Full Binch) that' 
a, suit by a landlord against a tenant for a certain 
sum of money pajahle by him out of the rent to 
a third person under assignment is one for rent, and 
not for damages, and a second appeal lies therefore 
in such a case. Butnessur Bistcas v. Murish Chun- 
der Bose, I. L. P., 11 Calc., 221, referred fn. 
Mohabuf Ali v. Manned Fahullah, t C. IV. X., 
455, Basaxta Ktr.viAEi UrnyA r. Asntrrosn Cnro- 
KtBuuixy . . . L L. E, 27 Calc., 67 

[4C.-W.ir.,3 

(r) Specitio Peetomiasce. 

Suit for specifle perform- 

onco of contract. — A s. it (valued at H5C0) for 
specific perlcmiancc of a contract is not cognizable 
by a Small i .ausc Court. Consequently ro special 
anneal vvill lie in such acase. KlEEAyrn: Scbitait r. 
BrnnEKBASHEE. , . . eW.E,322 


SPECIAIi OE SECOND APPEAL. 

— continued. 

4, SMALL CAUSE COUET SUITS— con/inwd. 
it] StTEETT. 

_ ie8._ — __ Suit to establish surety’s 

liability for rent — Necessity to prove non-pay- 
ment by principal,— A suit to establish a surety’s 
liability on account of arrears of rent due from a 
patnidar where the non-payment of the rent by the 
patnidar would have to be established is not cogni- 
zable by a Small Cause Court ; aud consequently a 
special appeal was not barred in such a case by s. 27, 
Act XXIII of 1861. Mahatab Chckd Bahauoob 
V. Bbojonatu Mittek . . .8 TV. E., Ill 

(tf) Tax. 

170. Suit for arrears of cbow- 

kidari tax payable by patnidar under patni 
settlement — Bent — Bengal Tenancy .Jet fVlll 
of 18S5J, s. 3 (SJ — Civil Procedure Code (1SS2J, 
s. BSB.—Ja a suit for arrears of chonkidari tax pay- 
able by the patnidar under the patni settlement, the 
Court found that it was not an illegal cess, and 
could be legally recovered. Metd (upon the ob- 
jection of the respondents that, the suit being one of 
the nature cognizable by a Small Cause Court and 
valued at less than RSOO, no second appeal would 
Ho under s. 5S6 of the Code of Civil Procedure) 
that, as the consideration for the payment of tho 
chowkidari tex was the occupation or tho holding of 
the patni tenure, and as the pav ment wast i_bc made 
peri^ically to tho znroindsr by the patnidar, and 
the amount agreed to be paid was lawfully payable, 
it came vvitbin the dclmition of “rent” in the 
Bengal Tenancy Act, and therefore a second appeal 
would lie. Phernf Mahtab Cbund Bahadoor v. 
Badha Benode Choicdhry, 8 TV. B., 617 ; Erskine 
V. Trilcchun Chaiteifee, 9 TV. B„ 518 ; TVatson 4“ 
Co. V. Sreekristo Bhumic, I. L. B., 21 Calc,, /. 2i 
Butnesser Bistcas v. Murish Chnnder Bose, 

I. L. B„ 11 Calc., 221, referred to. AssakueIiA 
Khab BAHAiinB r. TiBrirABAsHi-N'r 

[1. E E., 22 Calc., 680 

(r) Title, QtrEsriox op. 

171. Issues affeoting proprie- 

tary rights— .ilct XXIII of 1861 , s. 27.- Tho de- 
cision or order mentioned in s. 27 was confined to 
those d-crecs which, if made in a Small Cause Covirt, 
would bo conclusively binding on the parties, and 
did not include a decree based U[-oa an issue affect- 
ing the proprietary relations between thc^ parties, 
wliich. if it had properly arisen incidentally in a suit 
brought in a Small Cause Court, could not then have 
been finnlU concluded between the parlies, BKoor- 
SABAIS Sa'hoO r. .MAEOJIED HoSSEIS 

[4TV,E., 60 

.See ICisTO Coomae Chowdubt r. AiftnnraorEE 
•CnovrrnBAijt . . .6 TV. E, Mis., 12S 

172. Question of title incidont- 

ally raisgd, — ^When a suit is of a nature ci-gnizablc 
by B Small Cause Court, there is co right of speciat 
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«FECIAIi OB SECOHD ATPEAI. 

4 'IIALL CAt'E COCBT SUITS— 

»ltto:2.b % of li^le u latidfatoBj 

n>K<I. tL? fi Ki.r g o* tbt Small Ctnt< Ccatt cot 
til'? wtlciiv* ta4 oa J for porfcaa of ll»t 
ni. *•" Tkr» LiU Pa'TC'^ Gri^it r E»» 
IviiT T n^iiv.T , 18W. B,104 

173 Qoestioa of title nisedond 

tried- Ar< SSJIJ cf mi. t JT -^o »p»cul 
he* to the lligb C<r*rt la a n I (oesuat'e br 
liie '■mall CsoM Cnrt, a'Uxngb a qTitiUoQot aJe 
to innaorra' le fropnl* hu be<n tuS Ined in 

the Cooit btlow lloaun Mane r Pibf 


SPZClAIi OB SECOHD APPEAL 

4. SMALL C/.U®E COCBT SUlTS-«*'**»*i 
of l«Cl Kuar» CsrTBi* Sbaka /. 
ITomDAScA .... n?r.E,8S 

179 BoitlaTolTiogQTtost'eaef 

tltJe-S*i//M'<tjmajea.— AtpcniUppesl^uW- 

cot Ulie IS * e**f fo* dassafff* fo- t»Im o. OT^ 

Bunpprepnaiol aeder KIOO t^aja'U Vj » 

CaoM Cosrt. cotntLiUsdbg tb*‘ the «»»• Brand 
a <i3«ti03 of title H*5A*T0tLia f. 

I E** I>Tei OisroooiT r Hno 


[I L.E,aCalc.,470 1C 1..B..33 I 


174. Failn'e of Appellate Conrt I «/ i„,t tmi i»** •*< .. 

to decide ceceraat; qnestioa of titl»— t'i ’ rntt */ |SSf, t J7 —A aoA for tio price 6*liw» 

SSIll of mi e S" — Mtere a 'iSHtiea o* lit'e j (U (Jovs and u tbaleii a >sit fiiedts- 

aniei d a ntt of a nitnre tna e by a Smail C»n»e beeaeie lie Coart. is crdir lo dete'^iJ* 

CoTirt, wLeh m i* be dtltrr bmS bt'oee {Uia iff I tier the pUjUT » cBirlcd aj damage* to tfca rt s' 
■an gtt a dent* aad tie Wer AppelUu Conn | otbu tree*, bae to fo into eralenee ai to 
fade bo determme 1 m a ipecul appeal u adxKtPlc. they t<<!en; to tie pUi-tdf or cob. -ofi a rt.t » 

•E**l« £«» BuTot T £*« Utmifa Do6oj, \ ayi.iA..lr by a Lccct of SmaB Casfi*.aBiooipetU 

SL.B ‘■•p r*', ft Tf ti. F B~ 177. and 1 aFP'a)oi}l b* Dxw TlieisT r. bnrisn 

JTeadeAaaee Sgaeiyee t /«t«a Claojro Eax PaOTaS SITJB . W E_1B34,SKA»" 

J If A i,d t, «/ /O rr JJO d-^ I -rreriif 

PiniooBtniaG<oxoo< STB* Dwi • 18L ' • <•” y 

(ISTP.bLsBS , JML* P7-Cfai« ly eeniadar fa 

_ O»e<»-Sofie.re.-A swot tr of P« h»«*« 

. . _ _ tThere, uaasit * Tfeo«md fne lie oTtek of a boat, a 1^74*0 »>* 

by a 0* Smafl Ca-*«, IS Oder to j |<n ontlenrrr VaoTt Vy lb» ooser f« »!« 
deteriEw* tbe <neftioaat i*«* brtoeen the t^ie*. ' ate* o* the mUcra. laelsdiBe *a» left W '‘fc“ 
spfiai IS t& trrt I ttamdari." •bieb tbr o»s«n el a 
I detenaist a qnedwi of C-U* to land 1 }ou omrd aoaf Is a fsit ktossU by tM 

S^TSeyotedarlcrtb.iffiflh/loroost^ 

,118 Qneatioa of title decided Itb t s^ply “« fee the xalee of mereaWe 


appeal a epeoil .ypoj ,ia p^ 


tan t.-r, . . I 183. Emt tor arreara oi 

.^±iOBi,4 J ksna aHowaiie^— .irt i-Jef ySAL e- 8— ^**1 

a.,- H J"..®?* dama^B Inctdc. i ■ ‘bare la nsmieeabJe p»o*«rtt to Af by a I'T''*'’*? 

ijceabon of title.— A a-oa for datsar-* for I dead of tale, wb»eb eoatained the fcllo«B? 

tbe etapo- I »e» ••TbeaalJ readee i»aS liberty «*bjr W 




srp**! 1«* a neh\ (» suLkasa), »bio{j i,g nrmd to p«y” 

a-rcCBit Deii CBOWcaaia , M*ij« m. rtgared tb* pripen* to B. »ho cUaiatd poH» 

IW.B.. 1884. 237* moo. and, after the tcortyaire, the amnal P*T°^ 
Eaia^rTmaErar r Tarn — .,, l-nrided fix by the deed of tala eai«L 

ISEoia-A c 9 \ rtpreaent^te* of toe »eodw *e<d U ‘“_f 

178. B_,» — v,->, reooTer ar-ear* o' tral^kana. tie amooet rtti J“ 

^aeeuoaoftitle-^Jy^rf,^^,^^®*’* hemg le* than BJos. epoa a 


LrccBit DzBia tiowcaauT r M«ic? * ****■ 
IW.B.. 1884. 237 


t^>7S)ry lats » qaettioo I be 1* to pay B3Srf the Qneen'(< 


-fUw—Jot XXUl of JSSI.o 


aad a fpeeal aoMl raa ianrf br >. r> I *»™«4iaUW laieltmg gaeitiona of title 

l-~. 5 atIepTorertjih«ddL 2 l*eoEnaalbbytfa 8»*2 
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SPECIAL OB SECOND APPEAL 

— cantmved. 

1. SMALL CAUSE COURT SUITS-coMc2u*d. 

Cause Conrts ; that in the present suit such a ques- 
tion uns directly involved j and that consequently 
s 68G of the Code had no applieation, and a second 
appeal would lie Mahomed KaramuiooUah v. 
Abdool Mojeed, 1 Jd. W., 205, and Bhawan SinyA 
V. Chaftar Evar, Weekly Soles, All., 1882, p. 114, 
referred to Peslottji Bezonjt v. Abdool Jlahiman, 
I. i. It; 5 Bom , 463 ; Qufuh Susain v. Ahvl 
Husain, I.L It ,4 All., 134 , and Ead tresutr Moo- 
kerjea v, Gooroo Churn Mooherjee, 2 C. L. R., 
388, distinguished. CncRJ.iIAX r. Baiit.i 

[L L. K., 9 AU., 691 

(to) Teespass. 

183. Suit for damages for tres- 

pass — Suit copmzahle It/ Small Cau^e Court — In 
a suit for damages fo- trespass laid at a sum under 
BlOO, a special appeal nill lie to the High Court 
if the title fo the land trespassed upon has been 
raised in the Courts below. LnuiTyABAiN Chutto- 
rAUirri r Gobachand GossAarr 

[L L. E., 9 Calc., 116 : 12 C. L. B., 89' 

5. GEOUEDS or APPEAL. 

(o) PoBM or. 

184. RecLUisites for grounds— 

Clearness and dtsUiiciness The crounds ot special 
appeal must not ho vague aud indi'tiuct, conveyms 
no infm motion to the respondent uhat the point of 
law is that he has to meet. EAhn Kishob Das r. 
Eaai Kaib Eot 

[8 B. L. B., Ap., 49 : 15 W. B., 8 

185. Grounds of second appeal 

— Cirtl Procedure Code (Act A'XU of ISStJ, 
ss. 534, 5S5.— The giounds upon uhich a second 
appeal lies to the Higli Court are those set out in 
8. GSl of *the Ci\il Procedure Code, and s 585 
enacts tliat no second appeal shall lie except on 
the grounds mentioned in s. o'*-! Tlic proiisions 
of those sections should be strictly adh-red to. 
Anauyamnnjart Chotrdlirant v. Tripura Sundan 
Choirdhrani, I. L. 11 , 14 Cnle,, 740 L R., 14 T. 
A , 101 ; Pertap Chunder Ohoser. Aohendra Salk 
Piirlatf, T.B.R, 17 Calc., 291 • A. R., 16 I. A., 
233, Burga Cltotrdhrani s , Jetrahtr Ssngli Choir- 
dhrt, I. L. P 1 18 Calc , 23 S,. B., 1^ I. A., 122 , 
aud Jfam Baton Suhal r handu.I. L. R., 19 Calc , 
249 L. R; 19 I. A, 1, referred to KAireenwAB 
Pebskad c. A^IA^^^:trMA L L. B., 26 Calc., 63 

[2C.'W.N.,649 

(i) Questions or Pact. 

ISB. — Grounds of second appeal 

—Cirtl Procfdtrre Cede, s. 654 —Under the Code 
no second appe-il will lie, except on the groumls 
specified in s. 584. There is no jurisdiction to enter- 
fain a second appeal on the ground of an erroneous 
finding of fact, however gross O" incicnsahle the error 


SPECIAL OB SECOND APPEAL 

— c onftnued. 

5. GROUNDS OF APPEAL-coni!in»fd. 

may seem to he. Where there is no error or defect 
in the procedure, the finding of the first Appellate 
Court upon a question of fact is final, if that Court 
had before it ciadence proper for its consideration in 
support of the finding Anangamanjari Ckoic- 
dhrant v. Iripura Sundart Clioudhram, L. R , 14 
I. A, 101 J X. R., 14 Calc, 740,^ and Perlah 
Chunder Ghose a. Alohendra Purlaif, L R , 10 
I. A , 233 1. L. R., 17 Cale„ 201, referred to and 

followed ru'fehmn Begum %. Alohamed Ausur, 
I. L. R., 9 C ale., 309, and Sivath Singh \ Bhtlki 
Singh, I. X. R., 7 All , 649, overruled. DueuA 
CnownuBAvi c. Jkwauib Srsau CHOwnniii 

[L L. E., IS Calc., 23 
L. B., 17 L A., 122 

187. Doubtful findings of fact — 

Consideration of ettdenre — So Court of second 
appeal can entertain an appeal npo i any question 
ns to the sonndness ot findings of fact by the Conrt 
of first appeal and if there is ci idcnce to be con- 
sidered, the decision of that Court, how ever unsatis- 
factory it might bo, if exnmiuod, must stand final, 
Rambatai,- Sukab r . NAvmf 

P. L. B., 19 Calc., 249 
L.B,19L A., 1 

188. Wliat are or are not ques- 

tions of fact — Qucj'ion of ctisUm — A question of 
enstom is a qncstioa of facton which the liwer Court 
alone can pass a decision, and on which the High 
Court cinnot interfere. HuKEEuni Mooaebjef. 

1 J^DOo^AT^ Ghose . . 10 W. B., 153 

Alt i. GorAi D\ss . . ISW. B,420 

2S9 — <2'‘eslton of 

damages — Discretion of Judge. — A Judge has a 
disci etiDu with re-pert to the amount of the danuiges 
which will not nrdmarilv ho interfered with on 
special appcD. Teekabam Ivtbott t. Ratkishev 
Rot Mnrsh., 405 

AmTEDooiiA r. Hun CncEs Pavdah 

[2 W. B., 236 

100. Qiiesfion of 

ameiinf pf dtmnoes — Difcrenre of opinion on eri- 
dence hrltreen latrer Courts. — In a suit for damages 
on account of fils' charge and copscqnenc nrrv-t, in 
whiih the Court ot first instance fonnd that there 
were probable and reasonable g'tuniis for bringing 
the charge, and the loner Appellate Court tool a 
different view of the evidence, it was Uriel that the 
elifference of view was not a subject for special 
appeal The amount ot damajes to be awarded is a 
qneslion for a jury to decide, and one with which the 
High Court cannot i' tcrfcrc in special appeal. 
Raeff MADinm CnAnrrJEE r liHOEvaATU 
Ba-sebjee. Ueeba Chakd Ba.neeiee r BeaTK 
Mabhcb Ciiatteejee . . 10 W. E., 164 

19L Question of 

amount of danag‘’s — Afard of dar-ai/es under Act 
•S’ of P39, s. 10 — An award ot tlaraages by a 
lower Appellate Conrt und.r s. 10, Act X of IS5P, 



( 8T« ) 


DIOGST or ClSt3 


( KM ) 


8PECIAI. OH SECOITD APFIIAl, ! BPZCIAI, OE SEC05T> APPEAI- 


6. GROCNna OF APPEAL-*«'n««A 

llossli ncnuTf, tf i. ii iri Kn tbr Wfftl tjut, Ma 
BOj k« icUr'e^ wCi la f'tfcal »pp»tl M « «tio« 
el Ut JoHiRocraaEza Eiemirs r D&m 
pRisifi Snag . 13 W. E,, 22 

A£r3ied ra renew 13^. E, 391 

192. (• 

•rerrfiiwojer — Jtt Vt ef 1^3,* S-Dt*- 
ertit • e/ Cemrt — Tbe 'efanl of o Coo*t lo »w»»d 
diici-'rt vn&fT u 2 Beni Art TI ef 1-C2: u 
oot o err^od ^or ipmil sppnt, it btiag o niter 
o' diocrttioa to awtrl thna or hdL I>attx&/ 
ISisxtAx L&ura e D iiir pii \irs Tbiiocs 
tW E, 1864, Act 3,63 
Goru Li£ Tbaxccs e Vu'ovn> 

tW E., 1864, Act X. 73 

193 Qe<’<ft«* (f f««- 

— <Lf'>ndr«>« It «i » ooeeuera o' Uw , 

f(P tit CoQrt to imit os iwd iioMt •br'btr | 
tim utndr-eebforttitGBn <a oWb o Coart 
emld fr-o-eilT *-ire et »a prtg <v'<‘a<>en«' £»rt. 
Sxsarxrxu Dim Csavimun r. EKrrrr 
LEE, 12 Cole, 83 

. — * — — /rntdirftoo. 

Qf'Ktoo «/-A fj-onl tppral giH tot Lf «;wa » 
ncttieso pTu2A««dt|wa<S32eM0BWmef 
fart, eelm tie (>rt He tm dru^aed i* tie 
We C«n Of u fcteittod bj tbe eortits. Qa«rv.. 
Wietirr if Ui« ftrt »i7rtn, o creuleptvtowiO Ce 
yWtfc * mw eg p rw da n bu oftrtM tbe em «. 
LtllUiWIBMU Cmn • Pocto Bnakr 

ita ■W.E,r E.S1. Iln4^,0 8,5 

a II*y,243 

SC PocKB Cisur 5m » Lrrtrrrtmtee 
®***“ - aiinh,107 

CociT or WuM c Boor iforrmn roor« 
_ I25\rE,230 

^ — QoeeffOB •/ 

riot ta Merc',,. «/ 

Ini'll vl*^ T»*»licn wkei u 

«to»a» tomierd a. dptol feat aa rtmtoi aale u 

a = Jtd yirtio, e' iV aad f.rt, acd tie BieiCmt 
mapwl „ bA*o^ bj the e^rfbjof tie 

f iIrTCT»*B ^ L EB,131Esd,47 

I j YT, ^rtf^raee of 

toei t We Cnrte fxigd 

that thrre «a> to »e«wy ' w^iow to borrM 

‘ ’’**'•* •Sib.u 

lo^raeldcQt tateiferr . .a wim.l 

l^zt Cgrsat, a. 


5. 0E0CXD3 or APPEAL-rea'.eae/ 


tionEir 

197. 

W.rCo5^ »T>d«>ee apr* tie 
« iv, „ as to 

» oa tie oiie caa anas 
Hcaa Hose, SoeooxBi* ^ 


108. — TrfcrfLtj (# 

tn/»r-t Jiertt-Acl Xir P/ KS3.* Sa-TV*^ 
t>oa wbrthe tie art-oa o' tie JaJriaitee&* 
taire fa rte«itJ0>» ef in ieerre wai a ptersisy 
taiea to eiifopcr lie deertr »cira tbe an t ^ ^ 
a. 20 Art Xir of 1559. wat a ^-r'as « W 
ftftbe dmrea ef lie C«rU beW.aal Brt 
iar ea «h.fi to fata? a rpeml arF<*l te tbe 

(Wrt. iKSSiTi Alt r EtKBr Ssati 

tl3EUE,Ap,l:21‘Vr.El» , 

199, 

t» ft'om Aertr •«( loaf 
XIT tf lisa.t sa-Ti« a» to 

pnen^jsp* wiiA isd be«o taiei to ew3i * 
drew* bad be™ Ukea A**f f-Jt to kwp aSw ^» 
dtoir rae a ^antro of fart. a*d tso iprem lf?~ 
lar frra aa oedrt fiadfar that fie prorerdhfi 
•»Tf deaf fijf Barais Mo«rB Cmittoh'W 
r Sin>i*i»i Exit . , 5EEE,Ap,>^ 

200 &r*t.-r tf W" 

Are* — WbfTT a J«Ld^ feotti BO er?3<we* Ifa* ^ 
co’iere fa etrtaia f»(r«U'o-prte»fd.as* 
esaird to be P'oport* eerrrd. aad tiet lie** *** 
war. vt cede la coed Iw.i. tie loiSat 
be a Sadfag at fart wiiei esaU a rt he 
u rprm) appeal. AAsoolAaxi* 

[11 w.E**®' 

201. — ; 

lut of ealoerewrai.— A dreas^ tiat ao<^ e»^ 
faerrsnt vaedslp an-rtd caaMt 
13 fpenel app^ Tall Tva^rso Es-WJlP*?^ 
B.n9 Km SncAx . . 23'W.E.I** 

Eererrcg oa apjeal Bmosm Stfc-i* x 7^ 
FSMOTxa Ifozoogsui . . 

202. — £‘fV 

—la eaita to eo'oree a ngit of waj* tba 5®“^ 
wirlier tie plaistiS hae a nzit of w»* 
qon'kn of ta be detenaiaed by ti# 
podaceaef Bsrr Wiere,oatie«nd«!C*.ti*J*3. 
f«mi tbe plajba bid ert a n;bt of 

their wa» ao er^ o' la* triiei fire ti* 

Rjit ta a epeeu! appeal tfm aitta Alt r Jt»*' 
Cut Cgmu ^ ,«■ 

[5 EE B, Ap, 84 : 14 "W-.S- “♦ 

203. jW<»f ^ 

Motri — ACadieg of a lower AppeHtie O wrt ** . p. 

njt* ef oaer img prared eaasoe be Ia.*if ei*f ^ 

>l>reul appeal, erea tios^ art reij dato^ ^ 
tbe pere»*» penod of enjoycest 
e Sbisicxo t sti^ ... ETC E»S^ 

204. CfiCrre^ 

Corf*, t 5S#-Por*r» of 

•ppeaL— On ettosd appe^ by a UoSorO art-^^ 
demeofa Oatnet Jad^ who etol^^ 

of the caehafii, it vae aciebowB that fa 
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» 

SPECIAI. OR SECOND APPEAR 

— conltMed- 

5 . GEORSDS of APPBAD-<;onftnu«d. 

vnth tie pottai," Eooijcction 

„.au« Si S'S 

Anding. Kabasaxa n. j^O Mad., 363 

905 I-inding on facts-Dee.-«-o» 

Kots^ee Rao r. Deoeee KoKDtnt 6 N. W., i/*5 


^ C onsent oj 

, Tic Hi-’i Court tvill not. even mti ~n- 
•CnTTEK 

" - KAi)niniE.-EE 

. 1 Hay, 25 

Inference of 

■% Al-^A *1»A 


S. C. Doobga Chttes Ditit c 




207. 


/acA-it is mort essentW in^pem^^^^ 

KSnt'Sf-t 

anrt. HAnEEB MAnOiTED Cnot^EW^PO^ 
Stee Bcbhokta r. 

^Even tiongiitis not an *"f®r'“ft’iS‘5?d|e ^^as'^ 

f. Mahohed AsAKOOtLAK Jg,, 349 

Kaiee Doss Achabjee i:. 

Eox • • • ■ ■ 

Fracliee — a"* 

..itL^llie fioaitie of o^Kimct(py'’^pwia 

— Ground for eel- 

j • * M Tf the reasons in a jndgicen 
iina aside tie inferences 

are snei as can he ngitly gi ’ ^tbe set aside in 
snei as can be ^eS“l’y ^Ij'Conrt cannot^gree 

special appeal, even if tie H „ BtTiljrBEZOOi)- 

Tvilh or sapp-irt all tie reason g ^ 303 

DEES BHCOTAN V. JOXMAIA • 

Finding bffact, 

210. " " -■- 


SPECIAR OR SECOND APPEAR 

— continued, 

5. GEODRDS op APPEAIi— coniinKci. 
snpportedby any rea on. 

O. DtJBGOJi Tdkaeaji . I. D. H.. 14 iiom., 

Finding of ihe 

Court of first instance icithout 

Jbere conLrv conclusion has leen come to Ig the 

ZSS.?tt '”.»SoS » rf.oh .hi Suh^dh 

“ Tndn^e came to a contrary conclusion, —HeW 
?iat the finding of the District Judge ^ 

IXted. Haehat ^h^-bbog c 

jj-o ___— — Finding of fact 

“ Li-led hu reasons— Defect in judgment of 
onriippoWe *y »• pp„^,__pvhere no reas-ms are 

!dv7n bv Hoivcr Appellate Court for the conclusions 
^ such conclusions cannot be accepted as 

r*' iindino^ of f^rt in second appeal. A’-'f J* 
J A rI S Dorn., 363 (310), and R^Sj-'^ 

referred to. Rinoaepa c. 

TIeeisinn on fact, 

213. - • ’ 


liiu. The Dio-li Court is not 

nnsuppirtfd “ findtog of fact of a 

bound, in second gach finding is not 

lower Court, 


S'“ip..d .. “ gS"h«h"i.d5.Sl 

■I'ita eS St. »?S. S Oh. id f. ... 

of the first t.o poirer of going into 

not nnhlely, if t ej ha P ^ different 

the ? Appellate Court. Lootbe 

conclusion from Hossee 

Debe Atio r. PEO=BK^o aio e 3^^287 

- jError in 7air.— 

. ^}‘h' " 7r fact bv a lower Appellate Court may 
A finding of ’^1 nopeal if. as in tbis cas'', the 
be disturbed ™ ’ .n-bich that finding is 

reasonings and ^ is 

based are ^ on unreasonable grounds, 

credited Mahomed JIoeeem 

Juggbb>ath; deb r. p7'W.E.,161 

SAGE C. Mackat A' Co. . • 2 Hay, 463 

BBHABEE LAED RAEK tJ. S=BEBS^M W.V, 259 

Ses Kbisxo Gobim) r. 

Fbisaebe Kooeb c. Sheo 

Chakd Mokee Dosses c. 

Hbssa Kooeb c. Sheo <5obikb^^*o^x 

_ , . nr/aTTTTfyc c» ^ItTTJHCOsmxJK 

GoniKDO Chttioieb Ifo ggQ 

"^“Dro^B Babadcob Sxbgb ;. 

Kbwai. Eaedoo r. OMEAO 166 
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6 CrOrM)' OF ArPFU.— 


216 - 
J'aWn»A«*tj)— Wbcf 
from tb f i<-t of o"e 

firm » <i 01 1 Of ' " t 


‘•nfordinot* Jnd^e k<W 


Ihr »orl I to the ooty 
ttat thcrr ronWko no *tb«T T>moa 
in' port er>h.p witb b m b» WM fOosiJ.TMj to 1 »t# 
coo-m tt<d • 1 rm r whirh mntrrUkUy »rrf*r I hit 
dcrisOT o thp irrritt and w»» o C'od /rourd for 
ip< ui ITOrtll “HOOSII Cnc*OM ' 

Kovii^n CBrtp« S!Ai 14 W 11,23 

/■nrf pgntpe 


tmlalitf rfiicniav— A fintino of fart 
upon reaspni pnf'^y aptenlatiie atronnii to » m>« 
tnal wbiob rtn be at a.*i 1e by tb» Ili^h Court m 
tpeeia) appeal MinoiiiD Alzipst ^ - 

bnam lltni 


BB Ialt.2e 


217 /nprft/ee «*- 

aamflioa "/ oa-f iaf>eei»ee fe«w /<iefl - A flnUnj 
of a faet by tli louir Appellate Court »aa art aaide 
on I] e lalapp al anil tbe can. «aa retnaolMl on lb* 

S oon 1 tl nt tl e Jn \,t alinmed a rate of thmwa in 
lour of th f I dart mb rb tbr d fendant bad nrt 
ar^ed and mli li mai r utradicteey tobie rate, ood 
bitaoM tie fi n of tbe ioJ.e matoppmtil to o 
pnpiT isferenee wbieb arooe from inrb fartt 
Srsisiwis Onoas r Croto asizouas Mayeab 
[8 B 11. IL, Ap, 78 17'W.1,.213 
218 J odyneof 

/eaaied oairrer* tfjati — Tba IlUb Coritreameil 
on ipertal appeal a ]od.isnit arbicb waa founded en 
maoy rtrori of faet acd aeut it barb for a re trial. 
PooBto Cnmit Cnartiuft e Cecxpn Coo* 
VI* UoT 24 W n,171 


219 - 


- Owir 


txitr taperiaai pert oar of tU rndraer— /'eafia? 
laired ea afafeneafa. uol »• rridenrr —Tbe lower 
Court, in lit ]udirtnest bating omitted to uabe 
any ineniioa of certatu important dorumenla rr 
bearing ou tbe tema of a seainey mb eb me.c- m 
qneallen — Beld that the lower Court barm: pee- 
aumably emitted to coniider unportaut rortioia of 
the etidonce the findiagi imted at by it ooebt 
not to b« aeeepted. BtU alri that the 6nd5o- of 
tte lown C^rt M to tbe pUintilf.- eUim Uu,g 
barred by limuation, bong board on etatementa 
wi bout ref^ing to any erldtnce to nUblwb tbrm. 
could not be artrepted Care tent back £ » reem 
tUention and freab decinoa Ar»a Kama \aiK r 
1-Ie- 11,16 Bow, 477 

.220 


< SHS ) ^ 

BPECIAIr OR 8EC0in> APPEAI. 

—eoafiatrif 

6 OBOLNDS or Al’PFAB-eeaf.aaed 
« what waa tertnej a -w.Uk«,-n 
twtm fbe aberl or pnraU If 
and tbe IbaU or ralyatwar laud, brld by 

fmaat.” 7be rzrTn.eof oe^ia nr^e rf 

or .obenUoee. ite, -ere rr^.rd.d « t 

of teooie at a reaa-natle rrrt 

the plaintiff lo the Ilig*! Court It wu ar^ ^ 

the Drtnet Court Uimg found, 

tbe defflidanti were permanct 

a naeonatlo .cut. tbe Il.wb Court in . 

«a> louui by that findmp ITaU 

(bould be reminded for j-roptr .niiairr * , 

11 U., .i.p»l » u., D,it«l ™ 

If .11 11. 1..I. 1, 11. 

were adm ttfd the plaintiff wld » ^ 

appeal noeation tloie faefa j « 

tGt It *a. admitted that Uo 

between ahen and IbaU tenart. »a» e<^« « . 

erery kbata tenant a. reeU. f 

dfaeribed b* the ^ tie 

tl tunaUneti it »** eleat that the 

Difinrt Judge wa» baaed 

•dmuiAina aSd wa> tbe«f r. 

«21 - 

offatt dufieyuirWd troao\o1*noe*»*f*f'y . j 

tnew-7./re«» o/ fow ri.r* 

wee. .ero^.ir./ /»/../■/> -Jl l» *^‘'1^ 
Court of Meood apptab for the ' 

loe tbe wngbt of tbe eridenee la a* I'rlLmdiM 
aeWing t*^a tSl and 685 of tbe , 

Code, to rnUrtain a qui.lion at to i 

fiudo-'ofrairthytbea'urtbrljw Tbeerrt^^ 
dviriOT. m. to Ibo cffrrt tf the txidruee »u» 


dwiriOQ aa to Ibo effect tf the ^'-i 

eualutothtfarti ButtUeaonoWot^c* 
ly loroUe matter of law, and may 




|T^ liejif oa ecldercr « 


> n. 


tJeownB^”' p^rnt f ^ ^ymrnlt 

187 ?’ ‘W wer. 

low-o7^^“^ J'i V^i the jUintdl bad no 
V.. '3) that the enbanwtneuHi, »!.. 

were p.rmanent teruts. - 




rfeadanli 
' 'i*} a reaiosable i_. 

udence fiten u 


the ei 


by a Court of eccond afpcml- A *®|ll 
dramm by an AppclUte Court aSrmuig the jn^ ^ 
of tbe fiiit Conrt that the defendant ^d a«> ^ 

a Undtag obligation upon him a ir 

by hw mUber, wiUi’wbom ba war • ‘"Vj-Vr 
lohentaoce in tbs properti cliargr4 ijiisS 

AppelUte Conrt on a a«ond appeal ^ 

tlMM conclnaiona were rot *»rtantea tiy . ^ 

foinnd,aad reteried that Julgmcnt. tbe 

third Court bad not exceeded its . Ojed 

aboee lectiona by rwexiing tbe deeisiOT oft 
below The rxpreaiion ■ ipccified” uw « ' ' 
t cat, fifrt introdneed into tbe Code bj 
1877, meant “ »p«uiaed 5n the memor»ndiii» « ^ 
of appeal*' Varga Ckoa^rain » •^*‘5?’,* I i* 
CAowdAn. I L.S. 13 C-ifi? . 21 ' J- "ji ' 
J22.fotlowed Bavetrrii r bBavaxniw gj 

222 . 

iramafromJlaJ.og o/fact^U i*0P'»>»^%, M 
in ateund appeal to quertion the amn^ « • ^ 
mfertnee drawn from * finding of fart, A.® 
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SECOKT) appeal 


SPECIAL OB 

—continued. . 

5 GBODKDS OF APPEAL-co«f.n«e<7. 

* X r 77 90 Cnic., 93, referred 

T. S/wfnsl’hfzion, I. *nri r MahoatED Axi 

to. Krishna Kishore Keoo* ^ 2gg 

» Finding of 

uler 'court lased - 

Fefeet Court I^•hich is based 

on an issue of a loner Ai p eiideuce is. cannot 

on a misconception of 1 finding on 

be accepted l E., 20 Boih.. 753 

Finding on the 

es^Le of 

'’'''fr7tl-^emand.-ln suits by a landlord for 
of purebasers from raiyats baring only 
e 3 cctment ot the holdings 

a right of occupaimy ^ ^nsferablc without the 
of such raiynts defendants pleaded custom 

landlord’s ^''"^‘^"^^^“.ftrTnrfers. Questions arose 

orusage insuppoit ofthe tonrfu^ ^ ^ 

as to the <*“™''‘'J°Uhc nature of the cridenco 
proved in sncii ,cnn-p In second appeal the 

reqm«fl "laminaHon of the evidence 

?n"Vthe lo-eTSurt of 
relied on by tue Tud-an Ei idence Act (I of 

reference to s. 13 f “"{ that Court on the 
1873), held that, °\ecn mainly based 

existence f file appeal nas not properly 

on ’ It bo remanded for re-trial. 

tried, and the y Churn Fog 

Womes Chunder Chottei^ee referred to. 

Choicdhrg, 1- L- ’ 

Paharhhabi Bai t. Mahnct ^ ^ ^ 


SPECIAL OB SECOED APPEAL- 
— continued* 

5. GBODKDS of appeal - conO'nueif. 

the issues not tried before, and came to findings of 
foot on that evidence. Feldtlmt tholouer Appellate 
Court tiled the case, not as an original case, but 

rr.rtr..£i.”S«:OT 

Singh V. JhaHi Fax, J. L f “7' F 7 

followed. Falkiehan v. Ja-xoda Kuar, I- 

All 765 referred to. Finde v. Bragan, T. L. F., 

fiiJ -iMt Mlowci. 

V. Kanh Lah Sahh . I. L. E., -4 oaic., »o 


^ Froof of cus- 

tou!^^^ieoonception 

decree appealed fioO misconception of the 

the law o* «-^^ 7^ryCounc^^^^^^^ 
canons which the hn j .„pp;-i custom should be 
have defined as to how a ;P«'^ ,,coud 

proved. Court^ 

S’„.5k5.»n« . I. KB., 2130.^, 110 

1” “ir s 'i.™ “ 

established Kasarvan.ii Masara- 

SnRi>-ihAi V. KHARsnE jt;, 22 Bom., 430 

* Be "and to the 

226. ~r'Z~Z7Z Additional eridence in JppelMc 
Appellate Cmrt evidence taken after 

Couri'-Fxndxng oj 1 \j^f^^cond Court of appeal 

remand— Frocedx r nSSSJ, rt. .566, 5S4, SS5, 

-Giril «,ud nnW. the High Court set 

and 6‘-7.-— In a sc Courts on the around 

aside the decrees o .j g,r;t were not con- 

that certain ™ „nd remanded the case to the 

sidcredhy those proper dccis’on of the 

ir.' ffii™ 3"- ^ ” 


Fnhanced rent 

.« jtr}aafed land-Jmplied eontract.-A zaminfir 
tendLef to raiyats on^hls estate pottahs P™"'^!"^ 
(inter alia) for the payment of rent in which the 

land assessment was ^"‘^.’'^"thrKLtS 

respect of certain land irrigated under the Eistra 

anirat. This had not been sanctioned by the 
CcBecfor under the Madras Bent Bccovcry Act, s. 11, 

tat 1, ittad M « “ “'K;%lirKw 

S'S 'toa»p'ti«‘ ,ta« 

on the part of the raiyats f°,P‘'.'. 

rABARU Bamanna r. ^ Mad., 43 

„„Q Civil Procedure 

CiSSOJ St, 584 and o85 —Inference of laxo 
frhichihe fads found are insufficxent to gutixfg.— 
m^e Kwer-^lppellate Court arrives at a ceiielu- 

vdew rS,rhe jndgSbo^^^^^^^ 

vi' li tz'Ss‘:;sJk\. 

(e) Evtdrsce, Mohr op peaiiko ivith. 

oog Evidence generally— Prror 

in legal romitr7irjudgc 

legal f\'’^‘nce.—A „ jJ, the farts 

both of law and fact, hnt f « f tions ud-irh 

he deals ' LmUs mor in law ohieh ' 

the law would raise, he commits • j appeal. 

Oie Eigh Court "e.rnl e, iden?Ue 

-Wlien a Judge ’^emdes 

commits an error in law. gTiC. E., 338 

AiEcrcT Doogee • • • 


oon pj ion 

j ■n.raf evidence.— VlherB an as-nmpt on is 
itll^CourtR-itbout any cvidciicc. that nan 
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5. GROUM)' OP Vl’PBVL— fa»/.i«rA 


5. 0n0PM)3 OP APPEAL-«afc't»«i 


•c'li.-vr. l-is. ipfml •t>P«I llwwrr j . ® ® <,r,*^_Aa «c3t»J«« el ^ ^ i-rr 


Cpb-l-in;oa appeal \U3CrT«>lt^S K«r«nt 


23 W R,Bi9 . 


ao Jafww* tnn Use etndart cf pirti^ «« 

«ia«« ia »* M mof 0' U* arkich ti. Kri 
Cwrt » M btarfew la ipecial i 


25 -W H ,603 
DantfitfJ 


Speeal appeal allawrf.aad »/ J^ant »r 

emaded to rt-tml, who* It* lower Apprt , > — C*nf Pre^»r» 

oart had drawn roatlaiiofti frrm th* rridmee Jar — Tbe «ra«tjaa cf wlsiti* 

arraated b, Uw or «««. and W ItHed to ' to be dn-Tfraa tfc* tr^i «f 

matrml JL e « th« MABaaatl U of «ntb« ‘h* 

towK Das Jlimioax 7 B. L. R, Ap, 17 P^a:* Coif aai «a t* 

h . 


drew C®rfr » 5S1— Saif aainl error «a a/r«f Jp- CBXrms 
P'tof* Cowrt** /!ad«*J wcfl^t o*f rr^ra'a /» _ 


rawaorf ♦! — Tb» Ccan of tit laa^-ir* dim wed j.^._r^r ■■ d>*«n>« *m 

tbe *ajt ni«a it* cronnd Itit th« n.t» wbirt St r^^itn mra-joa of fart <* Iw^ 

eoaipTtiE ^ mtmd id o by a cnardcin <o brbalf of _ Uat qartla-o.ai wW 

an Ui^i partT V, feme wa. /ISefn®. 


tbt eoia. iMut xX nSaCrrted b, tie roairtm-. UU a ^ ^ 

«a tb» Fr«nd ttit tb« U l« wa*. n fart. r« rary ttwS 

to lie »- *mU cf tlwiofaaL The Huh C«ait.on *pr«J appeal rt d*«fccact Or**** 

. .tr»l. «. uJ. Ihi 1 <0.5 Ihm b.™ W to. to 

tan «. itil tolto ™=pmEi» ™ H to o. " ■>» Om. 1!U»U . ^ 

*a~t I detn«*rt. and aSn^ lt« d*«m of tbi tM Cao«*BiT • ,sm*f 

Cnrt StlJ that tbe fligh Coirt rubtlr r trmed S38 ■ "'* * 

the drweo cf the flret Appellate Coon the ahor* fawwr Coarf a* /• rrtJii to t# 5’ejj_** w 

Eadio; arutoat asy eridrteo lo (epport Ivhns;* pro^e.— It uthe ptoriaeo of the Cwr* ^ 

ntftaatial erroe la tbe pfoerolap. aod f~oud to donde uaae* of tot to drtersuaa taa asM 
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SECOUD APPEAL 


^PECIAIj OB. 

— conttnued, 

6. GBOITNDS OF APPEAL— con/ifiiiEd. 

242. “ Difeivnce be- 

Uceen lower Courls on questions of evidence — 
mere the first Court ami the 

differ as to questions o£ evidence, itunot a groundof 
special appeal, nor arc the parties entitled to argue in 
special appeal nhethcr the former or the letter is 
rfght. Taha Peospkko Mozoojidab^. 
iATD SincAB . . • . 23 W. JA, i-l 

Reversing on appeal Bissonate Sin^u^. Taba 
Peosoi,ko WozpOirDAB . • 22 W. u., 

04.0 Ground for 

Mitred, tina eridenee found not to ejiij/.-Wherc it 
tas found, ^in special appeal, that the inain ground 
Tu Jiich the loner appellate Court had suspected 
the evidence for the plaintiff and given credeneo to 
the cv idcnce for the defendant had no i^istcnce, the 
Bigh Court ordered a consideration of t^ 3 I 3 
Al^BTO CHEEAQ Ait . . 24W.B.,a43 

MACKEKZIE r. JOWAHIE MAETO^W R., 137 

-Erroneous 

Aeal^o loilh etndeaee.-Whether or not a lower 
Appellate Court commits such an error in 
wSli a case on the evidence before him as would 
make his conclusion ou the foots bad in 

Xs not treat the cudence otherwise than rmonably, 

ho giv cs no room for special appeal. 

„ . p, Improper mode 

f A^nlina with evidence-Semand.-On specul 

awlr t Appearing that the Judge had dealt vviU. 

.g ‘ Judgment show 

snq want of consideration of eridenee.— A 
which shovvs on tho face of it nant of due consideni- 
hoi. of evidence and the introduction of foreign 
^^aker^ into the case may be brought up before^^e 
High Court in special appeal. SoOEAJ KAOT 
AOBAEJE o. KnooDEE Raeaie MAI.EA 22 TST. B., 9 

KOOiPEEPKAEAHt SiN&E V. 278 

Civil Frocedure 

rnde isSS, s, 58 i—Crounds vmpugnmg findings of 
fnJ—Seid by the Full Bench (Peteeeam, C.J., 
i fWl that under s. 584 (c) of the Civil Pro- 
Se C^dc It h competent U the High Court 
Tilcas in second appeals which impeach 
L'Sgs of fact recorded bftbe lower Appellate 
Court oWe ground that such findings are conjee- 

♦ ”1 timt thev i<Tiore tho evidence, and that the 
tnrah that thej i^ore conclusions at 

which it amved. Where a lower Appellate Court 
ifLv^nXined or unreasonable 
+ 1 iP PvidQiice, or has discre^dited or diBbeiievea wit 
lesseror documentary proof 

sustainable grounds, or has stated no lutelli^iPie 
TOP. T 


SPECIAL OB SECOIK'D APPEAL 

■continued. 

5. GEOUKDS OF APPEAL— conitniierf. 
reasons for arriving at its findings of fact, the High 
Court may take notice of all such matters in 
second appeal. Fiittema Begam v. UohamedAusur. 

I L. R; s Calc., 309 ; Assanullah v llafiz HIu- 

haminad Ah, I. V f/U 

Mahomed Bepari v. Shoila Bei-a, IIC.B.R.,104, 
referred to Fer Peteeeavi, C. J.— The High Coi^ 
is not at liberty in second appeal to look into the 
evidence in tho cause for the purpose of ascertaining 
whether tho lower Courts ha^ c found the facts cor* 
roctly, inasmuch as no question of fact is included 
in the grounds of appeal allowed by 584 of the 
Civil Procedure Code, and it would seem that the in- 
tention of tho Legislature was that in small causes 
the findings of the lower Courts on questions of fact 
should be absolutely final. By “specified law” m 
cl la) of s. 584 is meant the statute law, and by 
«‘urage having the force of law” the common or 
customary law of the country or commnnitj , and the 
danse is confined to cases in which the lower Appel- 
late Courts have cither misconstrued a statute or 
written docnmciit, or have come to a wrong condnsion 
as to what is tho customary law of tho country or 
community with reference to questions at issue be- 
tween the parties. Cl. (i) can only refer to mis- 
takes in law, and does not citend the operation of 
cl (a) The term “ procedure” in d. (c) means 
the practice followed by the Courts in the tml 
of CMOS, and cannot be constrned as indudmg the 
mental process bj w'hich a Court comes to a con- 
elusion upon a question of fact. Per MAmooD, 

jr ^That the Legislature, b} framing s. o/4^ of 

the Civil Piocedurc Code, intended to guard against 
such failure of justice as might arise from_ the defec- 
tive or arbitrary exercise of the extensive powera 
possessed by the Court of first appeal m cases which, 
with reference to their nature, would be proper sub- 
lects of second appeal , and a judgment of a Court of 
first appeal which falls short of due compliance vnth 
the various clauses of s 5/4 is essentially de- 
fecti^e, and may properly bo made the subject of 
complaint in second appeal under s. 5^ -5am- 

naratn v. JBhawnidtn, Weekly hotesg IS82, 

D 104i and Sheoambar Stnyh v. hallu Stngh, 
Weeh ly Rotes, All., ISSS, p. loS, referred to. The 
word “procedure” in d. (c) of s. o84 rnnst be 
understood in its most generic sense, indudmg aU 
thcrules coutainedm the Civil Procedure Code or any 
oilier law regulating the inv cstigation of cases by the 
Civil Court- When the Court of first appeal, uttci 
having entered into the merits of the case, has consi- 
deredthe evidence and adjudic.ated upon tho ments 
in tho manner required by s. 574 , _the mere cwtum- 
Btanco that the conclusions at which the Court has 
arrived are erroneous or opposed to the weight of 
evidence wiU not justify interference in second ap- 
peal, even though such conclusions proceed upon an 
impmpcr conception of the exact effect and bearmg 
of the case upon tho merits On the other hand, 
when the Court of first appeal, while adjudicatmg 
with due compliance wuth the provisions of s. 5/ 1, 
arrives at conclusions upon the merits ignoring any 
steps essential for justifying those conclusions, or 
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GEOtPrD'5 07 APPEAL-<o«J wi 
ii-ia UbyUT 

lori, itCTch ti»y 1 
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Ube«r<aitint*cf «*ti tUJ Ms** of fart, asd mar* 
drtermiac Ibets if tWra be cta-inr* e^natbrnctird 
eatfwtt f Ttbatymryea* Inaai* vbectbeCeait, 
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SPECIAt. OB. SECOEfD APPEAE 

— continued. 

5. GROUNDS OP APPEAL— 

“false,” — Held that, as the Judge must have been 
biassed by the strong opinion so formed as to the 
dofeiidan't’s untruthfulncss in dealing with the rest 
of the dcfend.int’s evidence, there was such a snb- 
stantisl error in the procedure ns ought to preclude 
the High Court from accepting the Judge’s finding 
ns conclusive upon the point in dispute Decree 
reversed, and the case sent hack for fresh decision on 
the merits on the ev ideuce as it stood. Hemanta 
Kttmari Deli v. JJrujendro Kishorc Roy Choicdry, 
I.L. R., 17 Cole, 875 : L. R., 17I.d., 69,rcferrcd 
to. ViEBHAnBAPPA O. MAHAOTAPPA 

[I. L. B., 15 Bom., 670 

254. — — jError in dealing 

with question of admissibility of evidence and bur- 
den of f roof Per SlAHMOon, J. — It is the dutj of 
the Court, when dealing with second appeals and in 
consi<lering the conclusions at which the lower 
Appellate Comts have arrived, to consider whether 
or not those conclusions have been arrived at in dno 
compliance with the rules of law governing the ad* 
missibilitv of evidence, and u hich involve questions 
of the burden of proof ; especially in cases in which 
a title is asserted by a plaintiff who seeks to oust a 
dofendaut and that defendant denies the title and 
asserts that the plaintiff has no title at all. Waw 
Ahmad Kdan v. Ajddhia Eaitdt; 

p. E. E., 13 AU., 637 

265. Suit for ejectment 

— Proof of title — Inference of title from acts of 
ownership — binding of lotcer Court on .such gues- 
tion—Mixed question of lain and fact— Pindmg of 
fact.— In an ejectment sail the evidence of the 
plaintiff’s title to the property consisted of evidence 
of acts of user from which the Court was asked to 
infer ownership in the absence of proof of a better 
title by the defendant. Upon review of the evidence 
the District Judge held that the plaintiff’s title was 
not proved. Keld that this'finding, which was a 
mixed one of law and fact, was a finding with which 
the High Court could not interfere on second appeal. 
When, f.'oin the facts found by the l"wcr Court, tho 
legal inference to bo drawn is certain, tho High 
Court in second appeal may correct erroueous conclu- 
sions driwu by the lower Appellate Court. Where, 
however, the legal inference to bo deduced from facts 
is donbtful, it is not open to tho High Court in 
second appeal to interfere with the findings of the 
lower Court. A test which often presents itself to 
an English lawyer is this; Wonld a Judge withdraw 
the rase from a jury on the ground that there was no 
evidence of the question to be found upon, such ns 
adverse possc.ssioii or title, to go to them? or would 
he, on tho other hand oa certain facts being estab- 
lished, direct them to find in a particular ;n.aimer? 
In eitljcr of these cases it would be open to the High 
Court in second appeal to come to a different con- 
clusion 1 mm the lower Appellate Court. Hut where 
the question upon the facts and law is one which the 
Judge would lay before the jury to decide, th, re it 
is nut open to the High Conrt to consider the pro- 
priety of tho finding of the lower Appellate Court. 

Tol. t 


SPECIAE OB SBCOITD APPEAL 

— continued. 

5. GROUNDS OF APPEAL— continued. 
Lachmesicar Singh v. lifanowar Sossein, I. L. R., 
19 Calc., 253 ; L. R„ 19 I A , 43, and Ram Oopal 
V. Shamskhaton, I. L. R., 20 Calc., 93 ; 1. R., 19 
1. A., 223, referred to. RAJAUAvt r. Gvnesh Hasi 
Kadehaa'is . . . E L. B , 21 Bom., 0l 

256, Misdirection — 

Ground of special appeal — Rrror of I itn, — The 
fact that the lower Appellate Conrt has misdirected 
Itself as to the effect of evidence which -las been 
admitted in a suit is an error of 1 vw affording a goad 
ground for a second appeal. Eamprosad Das r. 
Eajo Koeb . . . . 6 C. L. B,, 94 

257, - — Disregard of 

evidence. — TThero the lower AppelUte Court’s judg- 
ment was not based on the whole evidence on the 
record (it having left some important eviilence out of 
consideration), tlie judgment was set aside in special 
appeal, and tho case remanded for rc-triiil. SmJH- 
DHABUN ilOHTOT c. SHURUT ChUKDEB ROT 

[23 W. E., 160 

Abddii Roiiman t). Soft MiEnAVESii Saheba 

[24 W. E., 293 

Mohdh Singh v, Jhgbuttit Kooer 

[24 W. B,, 297 

258. ; Disregard of 

evidence— Error in lain. — A complete disregard of 
evidence which, although not couclusivo and an estop- 
pel, is of such a nature that a judemeut in opposition 
to it cannot be allowed to stand, amounts to an error 
in law. Heeba Lail Gdose t>, Kaiee Dass Moo- 
KESJEE 23 W, R., 65 

ANHND ChBKDEB CaDCKEBBDTTr r. Rotnesshe 
Doss Sen 25 W. E., 60 

259. — — — — — Irregular deal- 

ing with ei iWencc.— Where an Appellate Court 
ignores the great body of evidence on the record and 
places reliance on what can be sh ivvn cither to be no 
evidence at all or which paints almost exclusively 
the other way, and where it lays down, as positive 
dicta of law, points which are not liw, tho High 
Conrt wonld be justified in considering such proceed- 
ings as errors of law, notvv’ithstnnding that the Conrt 
below has ostensibly based its judgment on tho evi- 
dence, Roop Naeainee Kooke v. Uessvb Tewa- 
BEE 21W. K., 119 

280. Improper deal- 

ing with evidence.— la this case, deputing from its 
general rule in special appeals not to disuirb tho 
finding of fact arrived at by the Coart below, the 
High Court, seeing that, on the o le lund, tho Judge 
had misrepresented the eff<ct of the evidence in some 
imj-'ortaat particulars, and o i the other hand omitted 
to notice facts very much in fiwoir of the defen- 
dants. considered itself jnstifi'd in svying thit his 
irode of dealing w th the appt-al had led to material 
defects in the iiivestigjvtion of tho case which liad 
produced error in the decisio v on the merits. It , 
accordingly reversed his judgment and remanded the 
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8FECIAI. OE SECOND ATPEAI* 

— eoMt 

5 ororvD" OP appeai.— 

nu for tnJ 8mBO Poosbcbi* Ikniu • 

CncTO** Kajtt OBOte 21 ^ 217 

Axna IizritzB r nr*i*i Eonra KriifoKii 

(23 W R^ST 

201 ••i 

tmnro*’ tieilfj rtlk *rxf(tr<— Error — 

The mT«$ >-*tkia of s n»e or<n « portioo of tk» 
tnJoDcr ntladin; the othrr jwrtten aadrr » ml*- 
Uim imprMiion thel It *«• rot UpJ rTiOeoee hot 
rtrirctarr u en IdtmU^I ob rrrannni in I** sad U 
Uely to piodsM sa error in the dreliion of the rsM 
ca Hi nimti Tb* inodr In irhieh erlJeDoe U to he 
d(s!t wth diiraurd. Mirnru Ps'rtUT r Rsm 
rcCHS TiviU 

[3 E E. E., A C. 108 11 W R, 462 

232. ■■■ Ptrttal rosn* 

deral os tf ttiJfntt —It li s prenod for eprrisi 
spprsl. It the AppetUte Coort d* err, erdt <ne e de of 
a rser sod tarns its sllentian rictaorrl; lo the 
eridmre oo the (Ther bnt It is eo mor of U« 
arrtlj to prononner noohjrrtioa opoa the endmeeon 
the foraer lUe. Dio ^ninr FootT e MsBomr 
Itxitt 24 T7 E,300 

283 <7ro**f/«r»»t 

U»/ o«d« drrinos ee /srtr —The leerr AvpeQsU 
Court bw qn >« e« tmeli sothontf to drvtdr apon 
forte w the Court of first Inrttare sM the Hub 
Court il Dot at tibertp to (strrfrrr with rrrj'rts erW 
tlBg S4 de ]sdi:«roU of the Court of first leeUarr 
siaplp bresuee ineb judgoirati sr« Bor< drteOrd 
or errs jaore tstitfertorp oo the erU<t>re Douo 
CBrnnliffts tSoottAMonsDtm 

(19 W R,3Sl 


8PBCIAD OE SECOND AITEAL 

— ros/asaed 

A OROCNDS OP APPEAL-rest'serJ 
AppeUte CiTOrt U tTrtotonr in U» hmueelhe^dfr 
bse IsUeil to tfire proper to the drmmi^tsrf 
ortdenre sd-Iutrd. it li artfasarr ffT the ilHri" »P 
prltsat lo ib-ea WJt r«ly that the rrlime. li 
latfd to Mppntt rtrU t conriano*!*. h®* 
rcorlatlooi atene C^td from It. bBl* s 

. . SOWJl,lS7 

297 jrad •f « >* 

ft»m arirrt ef ini/nm ttpf fti ra 
lbs find Bj of s lower AppttUU Court prWiOW tf 
on esiJeorr, oo the praumnirw of s drrd « tie pr^ 
dartiooef soepy (thcerl^asl bs»in{sh«ulos‘) >•** 
opeo to latrrfrrme* in fpetU! spprsl. CotariJ 

CBrr»»» DiBtUK r DriniB* D*Mt 

(BVr.E^Sie 
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a/ dors«eaf-A dreielon tbsta.^ 
tnnt wsi not pmuiae csnaoe lo intrrfrred wua 
apetisl eppesL Te*l PAOfCJUO 
Biino vitVFacA* 23W.R,14* 

<t*eji» a T*u 

23 W E™ 463 


DermiB'- on eppesl nuiOuerB 
Paototbo iIo»o»wm . 23 w 

rrr •/ 


rreams of a _ 
larrti cSerrd si erideace e 
special apprsL Aims D*^ ^uao a Civraiu i 

(UW R,278 ' 
Uut tet Snostm Dossn r Cxsixs bnun i 
Bswu 24^11,198 


fi er ays art d.rrrf nUfttf — Wbrrs the t*' 
Apprllatr Court tarrily oo tha i"pe*rvifa of » Bcn 
meol diarstdfd tie trldenre of wjuseiaes wbo trrtifiW 
to tbe Bsiisjr and »ipol»(? of It. the 
mened li di-riiioa os Ibe pwaad that probst ruw 
«Ueb srt Bufelsa side la roBsuJmnff tha I’D* rsisi 
of d rert eridrers rsa aeldoaD be asftJy bad m«w« 
to eJoae for tha porpr»« of aaUrrty larsiid atHg 
dirrrt mdror* LlllAH J** a Tt’U*'**'™™ 
ZCHsi . . aiTP E.438 

270 yrreeata"^ 

nmpfiTW B//«ef.— Witi* tie Coort 


265 — • yiadiaa m* la 

twfe racy «/ rfecsaiesjar^ erideare — i’er BtTtZT 
J.— The miiiun in the first Court to enquire or 
spcofy io the jnd^mt se to whether e polteh, 
wbub ie edmUledly 100 years old snd wbub ia 
supported by tbe mdrsce ef old wituesief, aeicas 
from proper mstody or act, u not a sufllneBt rtseoa to 
innl dOe the finding that the pettah It prosed i Dor 
ie H s defect u tbe isrestifstion mlTertisg the ismtf 
‘I** lotrrferaDee 

®J *«b Court in ipceial appeal. iVrOloasB. 
J — ‘^qumion sa to proper custody le not in leana 
t^ Judge basing found the potuh prosed by the 
esiilroee of w toMsei. Bptoioobp*** s OoUx 
17W1L,270 


.«*’«or “———Error y 

’ * sa^a a* 7 proper e^eet to artdemec. — la iii4 
aupport s eootentm that the judgment of 1^ 


Srtly°sri^ rr^^mn TO ^*'silJe oo fp«>*J 
sppe^ Ar.oo Bcsfi a KoouiODsBiuiuI***^ 
(laT^.E^SSS 

Wa» r Ep»ii KaiTOOw 19 IT R. 2®® 

Oorti. C*r»»r» Gbosk r TiBWWui* 

POW Ib,3« 

EtBU Bixoo r EnAXCT AU 22 W E, 403 

271. Co<"p«rii»* V 

asyaa/erti la sa.easl noaiwr leod.ey 
eoseraiiaa.— IVbm tba lower ApptUsta Court 
ou seomrsneon between the sigiitora ia s 
deed sad tba • guature m s sskaUtasms. auuK 
appeared la special appeal that there were scry e<^ 
aidWshle diicrepsnfiis between the a"?®**®***!.^ 
Higbfoart (departing fnm the ord oaiy sisumpi*® 
in such caws that the campari»i had taken 
open Court before tbe parties in the oaaal way) e® 
eluded that tbe eostiwruoo bad been ecadneted ia a*™ 
sray wbicb led the lower Court into errvT 7W 
aecordinety reseraed ita decuion and awnaoded ^ 
ease for re-tnab rBoosai Bibbs a. Gou?® 
BtsOol 23WE,a73 
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SPECIAL OB, SECOH’D APPEAL 

— continued, 

5. GROUNDS or APPEAL— coniinued. 

272. Receipts for 

rent — Comparison of signatures — Credibility of 
evidence. — In a suit for rent the defendant pleaded 
payment and pnt in e\idence receipts for the lent 
claimed. The Court of first instance disbelieved 
this evidence and gave a deciee for the plaintiff. 
The Judge on appeal compared the signaturo of the 
plaintiff on the receipts u ith his signature to a docu- 
ment not in evidence in the case, and rcveised the 
decree and dismissed the suit. JEeld that the decision 
of the Judge, proceeding upon the point as to the 
credibility and weight of eiidenco, could not ho 
objected to on special appeal. KAMsooiniEB Sibcati 
t. KiSTOBAaBAG . Marsh., 322 ; 2 Hay, 421 

273. Receipts for 

rent — Cut I Procedure Code, lSo9, s. S72 — Error 
in investigation of case. — In a suit for arrears of 
rent the defendant pleaded jiayment and filed receipts. 
The Collector oistrusted the receipts, and ga\e a 
decree in faiour of the plaintiff, saying that as to 
three of the receipts ei idence had been given m hich 
he did not believe ; and that with respect to the other 
receipts no ei idence had been offered. The Judge, on 
appeal, roicrsed the decree, and ga\e a decree in 
faiour of the defendant, expressing an opinion that 
the distrust" of the evidence in support of the three 
receipts was without sufllcient reason. Seld that, 
with respect to the receipts in sunport of which no 
eiidcnca bad been offered, the plaintiff was entitled to 
a decree for the rents to which thej applied, aud that 
the finding of the Judge that such rents had been 
paid without any evidence baling then been giieii of 
such payments was an “ error in the investigation of 
the case” which pad produced error in the decision of 
the case upon the merits, within s. 37 J of Act YIII 
of 1859, and was therefore giound of special appeal. 
MOHUK CHONnnB Dhub V. Kidge 

■> , 381 ; 2 Hay, 419 

274. Misapprehen- 

sion of, and irregular dealing icith, evidence by 
Appellate Court — Ground for reversing decision . — 
Where the lower Appellate Court misapprehended 
the documentary evidence, mistoolc the statements of 
witnesses, and wilpont recording clearly its reasons for 
doing so sent for documents which had not been put 
in evidence before the first Court, and also came 
to the conclusion that certain documents whoso au- 
thenticity had been sworn to were fiabricated merely 
because their appearance seemed to indicate this, the 
High Conit in special appeal held that the case had 
not been properly tried, and, reversing the decision of 
the lower Appellate Court, remanded the case for re- 
trial, excluding from the evidence on the record 
the evidence which had been received in the appeal 
stage without any reasons being recorded for its 
admission. AOWab KnAit i*. KoGHOOttATir Doss 

[20 W. E., 474 

275. — — — - Error in iaic — 

Misconslructioii of document. — Thcmisconstmction 
of a document i^ an error in law suilicient to form a 
ground of appeal Odit Kabaik v. ilAJiBsntjit 
Btrx SuTGH . Agra, E. B,, 62 : Ed. 1874, 39 


SBECL^ OB SECOND APPEAL 

— -continued. 

5. GROUNDS OP APPEAL— continued. 

Misconstruction 

of document— Error on facts . — ^IVhere the Court in 
recording the words of a document on which it relies 
puts one term for another, it is a misconstruction 
“affording ground for special appeal,” but where for 
reasons given it places a particular boundary marie in 
n particular spot, its decision, even though wrong on 
the facts, would not be a misconstruction unless 
incompatible with the wording of the document. 
KaBeb ChTJEN PAMUK 1'. CnBKDEE ChItbn’ 
MnrrDtri, 9 W. B,, 306 

277. Misconstruction 

of documents. — Per Aikhak, J. — Semble — I hat a 
ground of appeal to the effect that the lower Appel- 
late Court has misconstrued a document is not one of 
the grounds of second appeal contemplated by s. 584 
of tho Code of Civil Procedure. Etoe Peasad v. 
BAisjfATm . . . XL- E, 15 AH., 307 

278. Question ^f 

fact — Erroneous use of admission by lower Courts. 
— The High Court, in special appeal, interfered with 
the concurrent finding of the first Court and the loner 
APP'Jllato Court on a finding of fact, where tho deci- 
sion lorned entirely on the constrnction of a written 
admission which had been wrongly understood. Lai4a 
I vtBII LAIOI f. MAHOSEEB XAXIZAltAn 

[IBW-E,, 447 

278 ,- Mistale as to 

meaning of evidence — Misconstruction of document, 
— The misconstruction of a document which is the 
foundation of the suit, being in the nature of a con- 
tract or a document of title, is a ground for special 
appeal, although not named in Act VHi of ISSg, 

8 37^. But a special appeal docs not lie because of 
a mi.^takc as to the meaning of some portion of the 
evidence which is in writing, if it is connected with 
other evidence affecting its construction, Is’OWBPr 
SiKon 0. Chuttee Dharee SrSGH 19 "W. E., 223 

280. Error in con- 

struction and deahny with sale certificate. — A 
Judge is bound to give full effect to the terms of 
a Silo cerlifleate ; and when he proceeds to limit the 
effect of that certificate by certain inferences aud 
conclnsions drawn from othir documents, he does that 
which he is not at liberty to do, and commits an error 
of lavv which it is in the power of tho High Court to 
remedy on special appeal Mookhta Hubeckeaj 
J oshee e. Eaxi liAim Gomasbta . 14 W. E,, 435 

281, Construction of 

depositions of witnesses. — The construction of tho 
deposition of witnesses is not a ducstion of law, and 
therefore not a ground of special appeal. Hnistct 
Am ^hadii: c. .NrAxinxooMiAB KnAnnr 

[23 W.B., 250 

Upholding on appeal, KrAJltmooMAn KnADHt 
T. HlvrtfsT' At.t TT ws7> m . .22W. JB,, 6J8 

28^, — Constraciion oj 

docuvient — Question of fact , — ^Wlicro the conclusion 
of the lower Appellate Court rcstedjnot only upon the 
contents of a document involving the qiicatioii of its 
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SPECIAI. OR SECOISTD APPEAL 

— continued. 

6, GROUNDS OF APPEAL-con/ini/ed'. 

Court ought to draw theii attention to the contradic- 
tion; but an omi-sion to do eo docs not make tho 
judgment bad in law, because ho has remarked on 
thosc contrary staiemiiits in his judgment. Sham; 
Dai.1, alias SnAsiA t>. Anuniee Lahl 

[24 W. R.. 312 

205. — Putting anus of 

^roof on ttrong parly — Irregularity affecting 
merits — Error m late. — A suit instituted in the 
Court of the Principal Sudder Amcen was transferred 
under s. 6 of Aci VIII of 1859 to the Court of tho 
ilunsif, wiio tcok further eiidcncc, and decreed 
iu f a\ our of the plauitiff. Tho defendant appealed 
to the District Court, o i tho ground (amongst others) 
that part of the ciidencc had been taken by tlio 
Prmcipil Sudder Amcen; and the District Judge 
reaeiscd tho Munsif's decree, not on this ground, but 
on the merits The plaintiff then appealed to tho 
High Court, objecting that tho suit had been iiicgaiiy 
decided by the ilunsif, upon ciidcnce recorded hi the 
Priucipal Sudder Amcen ; and that the onus of prov- 
ing the iond files of the transaction, uhich uas tho 
subject-matter of tin suit, was thronn by the District 
Judge on the plaintiff, instead of on the defendant, 
who alleged the uaiit of it. Setd (1) that the 
ilunsif’s baaing used the e\idence recorded by tho 
Principal Sudder Amecn uas only an irregularity 
which was waived by the plaintiff not requiring tho 
w itncsscs to be csaniincd again, and proceeding u ith the 
suit, and proJucing other witnesses to be enamined in 
support ot his claim ; and as this irregularity did not 
affect the merits of the case, the decree of the Slunsif 
being in the jilaintiff’s favour, it was not a ground 
for rev ersing the decree on special appeal ; i2) that 
the onus w is not thrown bj the Judge upon the 
qiUintiff in its proper sense, and £o as to be an error 
in law, as tne Judge did not hold thit the defendant 
was entitled to sncceid wnthout giving any eiidence, 
unless the plaintiff disproved the alligation of the 
want of hand fides. Tvabaubhai VituimuKAiiDAS 
■C. NAEOsHAtiKAB CHAJTDBO SHAITKAB 

[4 Bom,, A. C., 88 

296. Admission, or rejection of 

evidence — Error in admission of document tn- 
sufjictenlly stamped. — An error in the admission of 
an insuthcieiitlj stamped premissory note was held 
not to be an error affecting the decision of the case on 
its mClltS. MACTCI, AHMAB V. IrriKHABUNNISSA 

Beguii 7 IT. W., 124 

297. Order under 

s. 20, Stamp Act XVIII of JSG9 — Discretion — 
Oround of special appeal. — A District Court refused 
"to allow under ActXVHl of 1869, s. 20, an insuffi- 
ciently stamped document to be admitted on paj ment 
-of tbe full amount of stamp dutv, and the penalty, 
on the ground that it was w ilfnlly eicented in fraud 
of the stamp law. St Id that the High Court could 
not in special appeal question the correctness of tho 
District Conrt’s rcfnsal. Pendse v. Malse, S Bom., 
A. c., 94, commented on. GAsinnnisrAx v. CnEJiiAt 

[10 Bom., 408 


SPECIAL OR SECOITD APPEAL 

— continued. 

5. GROUNDS OF APPEAR— conCintted. 

288. — . Error in ad- 

mission of secondary evidence. — Whether secondary 
evidence is admissible in the place of primary is s 
question for the determination of the Court which 
tries the case on its merits, but such determination is 
open to special appeal, if it is come to without 
evidence at all, or without evidento legally sufficient. 
CnUKDEEZANT GuosE r. Showdaiiinee Debia 

I [8 W. R., 517 

299. Eefusal to ad- 

mit secondary eridence of lost deed. — All that it 
would be right for tbe Court to require for the pro- 
tection of the revenue in cases where .a lost deed was 
shown not to have had a stamp would be that the 
same money should bo pvid, before admitting secoad- 
arj evidence, as would have to be paid if the deed 
itself were produced. If the Court does not do that, 
but allows secondary evidence to be given of the 
contents of tho deed, it is not an error which affects 
tho merits of the decision or is a ground for special 
appeal. Hauas Chundee Bhoobee o. Russick 
Chunbeb Nsoor . . .20 "W. B., 83 

300. Eefusal to allow 

additional eiidence — Discretion of Court, — The 
parties^ m an appeal are not entitled ns of right 
to put in additional evidence The Appellate Court 
allows additional evidence in certain c-ases, but a special 
appeal will not he in the event of the Court refusing 
to allow it GoIAH UVOKDOOII c HAEEEZOOViaSA 

[7 W. B., 489 

Ktnoio SiNon c. Thaeoob Singh 

[16 W. B., 429 

301. Eefusal to allow 

additional evidence — Ctitl Procedure Cole, 1859, 
s. 355 . — The High Coart on special appeal cannot 
interfere w ith the refusal of a low cr Court to comply 
with an applicatiun, under s 33a, Act VUI of 185J, 
to file adJiiional ccUibits Mohesh Cuundbe Shah 
V. SuOSHBE JIOOKHEB DeDIA . 6 W. R,, 198 

302. TaJeiny of ad- 

ditional evidence hy Appellate Court — Civil Pro- 
cedure Code f Act XIV of 1832J. s.563. — Where the 
lower Appollato Court allows additional eiidence to 
be taken, though it is not satisfied that tho ev idenen 
is neecssary under cl. (a) or cl. (4) of s 565 of the 
Code of Civ il Pi-ocedure, tho High Court will inter- 
fere on special appeal ; bnt where thb does not 
appear to bo tho case, and there is simply an omission 
on the part of the Appellate Court to recoid its 
reasons for allowing additional evidence to be taken, 
the High Court will not interfere. Haeiz Abbto 
Ktobivt i'. Sal Kissen Rai 

[I. L. R. U Calc , 139 

303. Omission to giro 

reasons for admission of additional evidence. — A 
sued B for rent, making C a defendant : the suit was 
dismissed and A appealed. Then C sued B for rent ; 

A inter; cned and was made a defendant ; a decree 
Was passed in favour of C, and A again appealed. 
On app^ tho Snbordinate Judge tried both suits on 



( e"f37 ) 


DtOEST OF 


< 8755 J 


SPEClAIi OR SECOITD APPEAI. 

— CD*t ••iJ 
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t^e mii« eri tcaer then »ti eriJniM la the 

icccnd ewe wbUb vu sot before the lower Court oa 
the hetnnir cf the Gnt Hild that be ihonU hmt* 
recorded hit mioDe for doing (o, but thnt the Judf> 
inait iroalJ not be K( teiJe on that grennil it lot 
ifpmnag tilt the TArty Ubiog the bhjKtm had 
teen rrejud erd or that it bad b^ railed before the 
enboi^nate Judge raiwaiTS Fi'ioTat r Em 
Coouas ‘>1YDTAL 2 0 It. B., 33 

804 . Jwyrarerr«yef» 

tieii o/eetdeare— The improper rejection <l («td<«re 
affecting the deciiion of the caie on the luetiia la an 
error In bw nbicb my be aet atideon ipeelaltppnl 
Heso CarsuzB Cnou-sosT r GoHao CaniMm 
lIorraiB 17 'W lC,2SS 


805 


Ei^eefion •/ 

■i anyi/ fo tarf teea •dmitftJ—OnMaJ 
/or •■ree/ieence The fact that the Jndge tna; bat* 
rejected erideiice *bch emght to ban been recelred 
and foni dered data not wamnt the Iliah Court In 
mterfeniig to let aside an ordtr cf aneb Jnd-e 
tKrxaTacnma Cctm e PaBTiTimit 

(2 Uod, 416 
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SOe - Appeal wrongly Bdatllted 

peeeeed.eye a<r«M a^rletf J.rtnf c 
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■’* Pweed nn in ipeoal appnL 

f Bronrs Mrann " 

I8W n.,48® 
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— Althongh det IXIII cf 1801, i -6 

apM from an order or de«w« pataed m a e^t 

BSoljWKBteien. 
bterfen, the Iww Appelbi, Court a decree l»„uz 
giren the plaSnbtt what the Cnt Court ought to bare 
pten BriOTii <5068 r KtKBra Liu. 

30g^ P® ^ 247 


paere nncaeneycadeaf leiajofcan «/»„ 

re»Mn.y Urrti UJort U wi 

11. ta. .w;"A-V!5,s;^x“^ 


BPECIAIi OR SECOKD APPEAL 

— tfoafiaeed 

C OTHER ERROPI OP LAW OB PROCE- 
DURE— eoa/iaa/d 

the CitH Procedure Cede ard XJinitaliou Act Kh.IL 
art 1C9. had eiprrd — BeU that the High Court It 
f ccond appeal bad powrr t« Interfere Brdrt a. f'A >tp 
Cif il Procedure Code BiUAt Rar r bii*it®or 
[Lit. R., 10 Mad, 414 
300 OriffTfjtfit] 

affaaX aol fritttiti <e fteie ari^lenl tal'tul 
roata fir t/r/j/— I)tJ>fr«fiea afJ*dtt—Txrrrtu ♦/ 
tftaert<tM aed la l4 ttUr/tred tnii — Where aa 
apptal bu been dum laed aa tarred ly Lsdtat-os the 
lower Court boUmi; that there wai no enScUmt ca*M 
for cot preeentlcg it •Kbin the preigiled time Ur 
Hvb Court ran rely fatirfere io aecoed appeal e 
tbit dmwoB la contrary to law, tbit If, If the lo*e 
Court baa raffclaed It* diecrttion eaprielooilj or 
arbitrarilT or without p^per legal material to aep- 
iwrt lu dteUion. Pa»TAti c, OanPin Ponun 
AiK . . . 1. la R, S3 Boa, 613 


810 - 


(i) Coni. 

InterferBCM with 

of eoata.— The Court nuy toUrfrre *Hh the iJJ*-*® 
of euela on appeal Jittn Cxant r A8»» Ho^ 
amiKait . . , lAgnk,370 

3U. — — . Qooation of eooU.— There 

maybe ereumitaaeta which wonUlciUfyau appeal 

upua • mire queatwn of ewii CniTiins oiwi 
EncatHABvxDKoTie IinLaxoiMmsCiw. 
MatoUiit .... S3d&d,S7d 

312. afedeo/orerd 

••y roi/r— -The qoeatwa of how oita hire toea. 
awarded b net a point fw itwfial appeal KJ* 
Ptsiaip r Dr-oBoa Pniaas 'W.R.. 1804, 215 


yarlteaa/ detrn refsfiiy fo tatU —JItti, 1“ 
fonmty with a 1 nil Beneb mllng of the b’e 
CcKirt,that a rpecial eppeal linfroo the cedtrof tie 
lower Ceurti in matten rtlating to well and t-al 
there b nothing {n the law limiting or taking away 
the right to appeal apeeialty frem that ®f • 
dreeee which reatea to eorti tn any eaie where My 
legel ptuand lor ipceial appeal b ahown to ei»t- 
AifABmc Raibmxibm Dais „ 

t Agra, P. R, 00: Ed. 1S74. 68 

314- — Dttertitf 

eeenny reifc-Ccrit FrocfdartCodt :’>53, i fW 
— Wbm no appeal b mad, againit the jodgmmt 
pwMed on the aubgect mstter cf the enit, the d *c^ 
txaarT power of aueumg cocU giren by a 1"' 
Art Vill of 18S9 thocVl not, nnlew in a eery **^1*" 
tional case, be interfered with by the Appd“‘* 
CourV EmriTAJOATTAW r - 

ClMad,?* 

815. ' /(ayreper 4Jtr~ 

e»«e of ifucrefioa la arard ay eoefe. — An ImjropCT 
eaercue of diKretiOD In awarding cost* agamit wtien 
a regubr appeal would Ue I* no ground forallo**®? 
a tpetial appeal, nnlen the award u eootiary to eo®* 
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DIGEST OF CASES. 
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SPECIAIi OR SECOND APPEAL 

— conh'nuecl, 

6. OTHER ERRORS OF LAW OR PROCE- 
DURE — cotiitiiued, 

particulnr law on the subject. AimiBAaEB Haeiz- 
U1,XA c. JA5ISI1EWI RrsxAMai 
' [4 Bom.. A. C., 41 

Desaji Laehmaji r. Rhatakidas Harotambas 
[ 8 Bom., A. C., 100 

316. Improper exer- 

cise of discretion in axcarding costs. — ^Thcre is no 
foundation for the opinion that an Appellate Court 
has no authority to interfere with the discretion of 
the lower Court as to costs. To assess the defendant 
in a suit with the plaintiff’s costs, nhen plaintiff’s 
suit is di.mis.ed for want of any cause of action, is 
irregular and unreasonable. DAKTritmi Narataka 
Gajapati Razb Garb c. Sttbappa Razo 

[3 Mad., 113 

317. Trroneous order 

as to costs. — The Court below gave tho plaintiff a 
decree inia suit for mesne profits for such an amount 
ns should be ascertained to be due, and ordered that 
the plaintiff should hare his costs on the amount 
claimed. Seld that this constituted no ground of 
special appeal, hut that tho remedy of the defendant 
was by application to the Court below to amend the 
order, Bduggobas Chtodeb Geose o. Sbembboo 
Chbndeb Geose . . . Marsh., 503 

318. Hrror in impro- 

per exercise of discretion as to costs.— 'Where the 
first Court’s discretion is improperly exercised in the 
matter of costs, tho error may ho rectified in regular 
appeal : hut, if this is not done by the lower Appel- 
late Court, the ci-ror is not sueb as would justify the 
High Court's interference in special appeal. Ooma 
Ceeen alias Qopab Ceckdeb Rot IIozoomdae r. 
Gibish Ceckdee Bakebjeb . 26 'W. E,, 22 

319. ; Order in discre- 

tion of loicer Court.— 'Where, in a suit for defama- 
tion, a decree was gi^ cn for tho plaintiff for nominal 
damages, hut ho was ordered to pay the defendant’s 
coats , — Beld that the order as to costs was in the 
discretion of tho Court below, and therefore no special 
appeal wonld lie from snch order : the rule, as laid 
down in Gridhari Lai Lop v. Sttndar Bihi, B, i. L., 
Sup. 'Fol., 496, being that an order ns to costs cannot 
he interfered with in special appeal unless it is illegal. 
Fcteee Paeooee c. Moeenbee STatr Mozoow- 
BAE . I. L. E., 1 Calc., 385 ; 25 "W, E., 228 

Reversing on appeal under the Letters Patent the 
decision in Moeesbeo RateMojoosibae r. Fcttice 
Pasbbs - . - , 24 TP; S., S19 

Aohembit Siege c. Kekhta Lab Mobajdk 

[7 -W. R., 208 

(c) Discbetioe, Hsescise op, jh Vabiobs Cases. 

320. Order for Becurlty for 

costs — Appeal slruel off in default— jibsence of 
error in fair.— When the Civil Procedure Code gives 
to a Court of regular appeal a discretionary power, 
and that discretionary power has been fairly exercised. 


SPECIAL OR SECOND APPEAL 

— continued. 

6. OTHER ERRORS OP LAW OR PROCE- 
DURE — continued, 

it is no good ground of special appeal that a wiser 
exercise of the discretion would have led to different 
results. In a regular appeal tho District Judge, at 
the instance of the respondent, on 26th March, called 
upon tho appellant, who resided out of British terri- 
tory, to show cause, within two days, why, under 
8. 342 of Act VIII of ISS’^, he should not furnish secu- 
rity. The appellant appeared on the 13th of May, 
and filed a UTitten statement that he omaed land iu 
Jhansi, and praj ed that, if the statement was denied, 
inquiry might be made. There was nothing to show 
that this statement was disputed. The Judge on the 
same day made the following order: “As I cannot 
say whether or no this is true, and am not aware of 
the terms under which land is held in Jhansi, if in- 
deed the appellant holds any land there, the excuse 
cannot in its present form bo accepted, nor can the 
respondent be exposed to lislc while enquiries are 
pending. The appellant must file security within 
fourteen days or tho appeal will be struck df." On 
28tn May the appellant produced certificates that he 
held maafi lands in Jhansi. The Judge, not consider- 
ing these to be security, aftei recording that no fur- 
ther order could ho passed, struck off the appeal with 
costs. A special appeal having been admitted from 
the Judge’s orders, the respondent objected that no 
special appeal wonld lie. Meld that the HighjCourfc 
ought not to interfere in special oppc.al merely oiTtho 
ground that, in the exercise of the discretion given to 
the lower Appellate Court, another Court misht have 
thought it nnnecessary to call upon the appellant to 
furnish security. Beld also that, unless it could be 
shown that the investigation of cither of the issues of 
fact touchiug the appellant’s residence and property 
had been defective, or that there had been error iu 
lair, the High Courtbad no power to interfere in spe- 
cial appeal. Meld also that, if the .appellant had, 
after the order of 26th March, come into Court with- 
out delay, or even ou 13th May applied for an 
adjournment to enable him to put in proof that he 
held land in Jhansi, and been refused that permission, 
the Court wonld have interfered in special appeal. 
Qobab Keiwbee Rao t. Deokee Resben 

[6 N. -W., 172 

321. Exercise of discretion not 

I terfered with — Cml Procedure Code 
V of 1692), s. 5S4— Limitation Act fXV 
s, 5 — Appeal rejected as not presented in 
ml sufficient cause for delap —Discretion 
—Where an appeal has been dismissed as 
limitation, the lower Court holding that 
no Euflicient cause for not presenting it 
prescribed time, the High Court can only 
1 second appeal if that decision is contrary 
-_jt is, if the lower Court has exercised its 
discretion capriciously or arbitrarily or without proper 
legal material to support its decision. Paevati v. 
Gakpati Eokbaji Kaie . L L. R., 23 Bom., 513 

322. Execution of decree— Dis- 

cretion of Court executing decree — Citil Procedure 
Code, 1859, s. 207. — It is entirely in tho discretion of 
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SPECIAL OE SECOITD APPEAl. 

e OTOEB EKPORS OF LAW OR PEOCE 
LURE— 

the Court fircutinj ^ jomt derrce to Bite 
inmUuua r Civil lYocfilnro Ccte i 2t.7, regarding 
Its eifcnticn by one of the decree-hoUeri and totalce 
Berciiar* ifef>» for thi protection of the loterntiof 
themt a d it dooenot ch ote to do that, it caacot 
be pron nc d wrong in ipecial appeal Hui RoT 
t UrjiDiirB PzBsnan JSiBii’v fercoH 

[24-W.E,,fi8a 

^23 EefOaal to ^&at fresh 

stUMonB-Le/aji—An eiertue of the ducrttioa 
of the Court m refnaing to grant a frcah taBmoQt on 
count of delay m applying for it cannot be loter 
nipceialappiaj Bsojo Lau. Mooub 




JIB r ACQBOB LllL GB091L 25 W. 'B ^ fl 

824 — — _ — Order for payment at de> 
eree by instalments without providlag for 
in^re 8t or penalty agreed upon on default 
— LiWte. «eeeiw ef-r„,t p,oee. 

*rer* JS3S , l'’d-lVhen the lower Ooarta 
iniUlment. wbieh 
Id nM i. ' ‘0 wrer the lotrreat and 

t ©Tied in nie of default - B,U that they had eser- 
^ ^ w^tranly aud with'ut doe caotu^ 
OB apceial appeal Ore GoBurii e lltrscBO 
T „ n-Agra,ll« 

Jams BtiRru » Aairio Hojstcr Kms 

Ci Agra, 270 
. Kefusal to allow apphea- 
to amend plaint-Luce*/,«« r* a//*, 

diacrelioB 

and ^refniilii oosiound forepwul appeal 
IS ± Co e JiiDBoo DlowiB 10 vr r; 87 
ufo^d. e n ^a'«est. Award of-J.fer. 

IE Jr* >'»»'»«- “K 

[3 B. L. E., Ap„ 106 12\&rowdto 




SPECIAL OE SECOSTD APPEAL 
— «0afiR«ed 

6 OTHER ERRORS OP LAW OE FBOCE 
EURE— cosfineeif 

pla nt^ tnrd ae owner of property in dupnte and m 
which the defendant idnucted (he plaintiff I potie** 
1100, hat qnaliSed It by laying that the plaintiff held 
as lor i ptthgidar or mortgagee, the omiailsi of the 
Appellate Cuort to try the quntioii of pmaeaiiou h 
an mur of law » the iorntigation which (he Court 
Will tahejioiiee of on tpecial appeal Ooial Rot «. 


Tbubt Bot 
328 


8W,E,S33 

— - Omissioa to decide on li- 

mitation-- An omiision by tbg Jndae on appeal to 
decree according to tbe law of limitation applieahie 
to the case as stated by tbe plaintiff allhough the 
objection nay col be raised in the grounds of app-al 
u an enot or defret la the decision of the ease on 
the nenti and a ground of special appeal SaiCR 
KBsaasir RijsaBOSi janvtsasojl 

[3 Bom^ 169 ; Bud EA, 163 
SCO I — Omission to inqulrs into 

defendant’s plea—Aait foree»Jirm^iiff/l<'!* 

snf poaseisioB —Where a parehascr sacs fore n&m- 

atioo of title and posseaitou and t^ plea set op by ths 
defcDca is that tM rights and iatmsts in qnci »b 
were prerioosly transfrrreO to another party whs bad 
auU It to ths defenilint t Teodor tbs oanmioo of tb* 
Coart to laqniro into tbe alleged transfer sad sts 
whether it was grnaine, and, if so, whether it was a 
real or only a eolonrable transaction u as error in tbe 
decision which is a grouad of special appeal 
OOsVTTr 0 DiEBABaJXBT hiSOH eW.R.|477 
3SL ■ OoliBSioa by AppoU®** 

Court to deeide on tho question of owner 
ehlp— Ssit »r/er. s»iarj,,alt Jaig* 

OB sisaes of or»eriiip as well as on a wat asfe — 
Where it appvartd that an msus was raised u to 
owoership and that both partiri at the trisl befof* 
tbe Sobordinate Jodge gare evidence on inch WBO 
(olthmigh tbs claim waa based, in the mam, on a rent 
Dotef, and the lower Appellate Conrt omitted to fnil 
«n soeh issoe— reversing the deerers of the 
lower Appellate Court that it ought tahavefonndoa 
ths issae as to ownership Bibsob Ooraui ^ 

OssoABasc , . L I*. K, 16 Eom., 645 

i ^ 

I (t) JoSOStEITS 

Beversal of judgment 


wl»lioat reasoaB— B^rreaes o/ epi- 

'*• I Asp«ia] tpp^ lies from an Ap^Ilate^Conrt S 


(<f) Issrii, Omsuos to Bjcini V 


_jient in which the decree of the lower Court IS 
* 006— Hen seeoodaoreal itu7,^-7Jv ^ without any reasons given for diffenrgas to 

facts, havmg ^ Sihhw lW.B-,214 

bcenciSiF’tf'^iv.^tfS^ Omission to state reasons 

Court T^l C"" the Dwa*?' 


Appeiu^’cTnn'’^ th« s -cri 


» wAc. •aimaf.— Whea tJ 


VibaSV, ss o?d dSJ— Ibe fact that the jadgmwt 

of an Appellate Conrt is not drawn up in tbe manner 
prescribed by a 67* of the Civil Pro-ednre Code is no 
ground for a second appeal under a. 5S I unless it can 
bo shown that ths yndgnient has failed 1 1 det^urlaS 
any material iasna of law BisTaSATB Muri * 

Bai»i*saib ilABuTO . L L. K , U Calc-v I®® 
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SPP3C1AI. OR SECOND APPEAL 

— continutd, 

G. OTHER ERRORS OF LAW Oil PROCE- 
DUllE-roniiniW. 

334. Einrfi'n? of fart 

-—Civil Procedure Code, SS'r2, s. 204.— A finduig 
•unnccoinp'xiikd by flic rcatotis for it, as required by 
s. £01 of the Code, is not a conclusive finding of 
fact binding on a Court of second appeal. Kauat 
r. Kamat . . . I.L.E., 8Bom., 368 

335. The Judge de- 

cided that the plaintiff uas barred by limitation, but 
his judgment did not tUsclose the pronuds ca which 
he held tliat plaintiff was not entitled to deduct, in 
calculating the tirclic years’ limitation, the time 
occupied by certain suits brought for the same pro- 
perty, in wliich he was non suited. ITrld tliat it was 
no ground of special appeal that the judgment was 
silent on the subject of the claim to dcduilion, and 
that, whether the point was urged in the lower Court 
or not, the plaintiff had no gn.nnd of special appeal 
in respect rf omission of all notice of it in tlio judg- 
ment. Ramsoondeii Doss r. SIauomed Auhed 

[lIiid.Jur., O.S.,102 

338. F.rror of pro- 

cedure — Cin'f Procedure Code, JBo9, s. 339.~A 
lower Appellate Court’s omission to give teas ms can- 
not be considered a ground for special appeal when 
it has not produced error or defect in the decision 
npoa the merits. Wlierc a Itiwcr Appellate Court 
has omitted to state reasons, and it appears to the 
High Court tliat rcasoas should luve been stated, 
the proper course is to retain the ease on special 
appeal, but to return the proceedings and require 
the omission to be supplie'd. Doolee CnnsD c. 
OombaBegc.m . . . ISW. E., 473 

337. — Omission to state points 

for decision and reasons in judgment— 
Omission to folloin direction in Civil Procedure 
Code, tSoO, s. 359* — S, 359, Act VIII of IS.'O, 
requires tlie points for determination — those in appeal 
08 well as tbese in the original pleadings— to be 
stated, and tiic reasons upon wbicb tbc decision was 
arrived at tlicrcon : nn omission to do tliis is ground 
of Bpecial appeal, Roop CilASD Ror r. Raji Kant 
Kobeehaj . . , "W". R., 1864, 98 

338. Omission to give reasons 

in judgment until after appeal. — The fact of a 
Judge not writing a jndi-mciit coutainiug the reasons 
for bis dccisieii until afti r Ibe decree in appeal was 
passed was held not to affect the decision of the ease 
on the merits, and was therefore not a groniid of spe- 
cial appeal. Bhaotatsanoji Jatjisisaxgji v. Pab- 
TABSANQJI AJJABIIAI. GANPATBAII LAKlISIIBArt 
V. Jaiohand TABAKCHAIU) 

[4 Bom., A. C., 105, 100 

339. Decision on point not 

contested. — In o suit by a talubhdar, where tlio 
dispute was wbetiicr certain land which the plaintiff 
held was what he was entitled to bold ns Inhbiraj, 
under a sanad which he produced, and ns to the 
genuineness of which no question was raised, the lower 
Appellate Court indicated that it considered the 
eacad not to be genuine. Seld that this w’as an 


SPECIAL OR SECOND APPEAL 

— conftnaerf. 

G. OTHER ERRORS OF LAW OR PROCE- 
DURE— eonfinued. 

important error, ns the genuineness of the sanad was 
in no way in issue, and that the judgment must be set 
aside and the case remanded. Rak Sookdto 
Bakebcee r. Kalee Peksiiad Hajrah 

[19 -W, E., 287 

340. - - Decision for plaintiff on 

ground not alleged by him— Cjn'f Procedure 
Code, IBoO, s. 350 — Error not affecting merits , — 
In a au.it for possession of a quantity of land, whero 
the first Court gave ])lamtiff a dtcrco on the ground 
that he had proved title by purchase, and the lower 
Appellate tourt, in coufieming the decision on the 
substantial issue raised, went fnrtiur, and found 
that one of the defendants was plaintiff’s rniyat, con- 
trary to the allegation set np by the plaintiff him- 
self, — Uetd in special appciil that the enoe did not 
affect the merits of the case or the jurisdiction of 
the lo.ver Court j and the High Court could not 
therefore interfere under s, 350 of the Code of Civil 
Procedure. IfAsi CnuN'DEE Cuattebjee r. Rasc 
jEEbUsDASS , , . 14W, R, 141 

341 . Decision founded on issues 

not raised in the suit— Error of fair.- In a suit 
for the rccoiery of land upon nn alleged I case found 
to be not genuine, the defendants set up a sale by 
plaintiff’s father. The lower Court found that there 
bad been a sale in fact, but held it to be invalid nc- 
corning to Hindu law, as liaving been without tho 
concurrence of the plaintiff, tho sou of the vendor. 
Meld that the validity of the sale not having been 
questioned by the plaintiff, who li.ad rested his case 
on entirely different grounds, and no issues having 
been raised as to the validity of the s.ale, tlie J udgo 
bad committed un error of law affecting the merits 
in BO deciding’, and his decision was reversed on spe- 
cial appeal. Pabasi Yakdi Kaundan r. ilirr- 
TUSAMI ICaonban . . . , 2 Mad., 441 

(j) Locab Investigations. 

342. Order directing local in- 

vestigation— D/fcre/ion of Cm/W.— I dricting a 
local investigation or not is a mere matter of discre- 
tion in which no special appeal will He of right. 
GEABAit V* Lopez ... 1 W. R., 141 

Bskum Nath Sein r. Peabeb SIokek Dassee 

[1 W. E,, 188 

PooRNO Persad Rot r. Chukdeb Kath Chat- 
TEIWEE ..... 1 "W. R, 248 

Rajkishek Mookbrjee r. Hcbo Mohun Moo- 
KEEJEE ..... 5 "W. R, 248 

343 . Order as to local inquiry 

— Discretion of Judge —It is within the disention 
of a J ndge to order or refuse a local inquiry. When, 
in the exercise of a reasonable discri lion, he refuses 
such inquiry, his order should not be intirforcd with, 
unless very strong grounds arc shown for the neces-ity 
of the inquh-y. Rash Behaeee Singh v>. Sahbb 
Roy .... . 12-W.R,7e 
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SECOND APPEAI. 


SPECIAL 

6. OTIIER FREOrS OF LAW OR PROCE 
DLEE— 

344 OmUsion to direct local 

iavesligatloa 7'rw «■ /a» —It u not u error 
in Uir m lie inr«tig»tion of a care wtrrr tlir Cmrts 
oeiow <3o not <5ffrt t local InTfitigation of tlinr own 
mot on when they are not aiVrd by the rortieatoAo 
•a. lUcBOTiu, e MrBisEoT 
[B L.E,8np VoL,S58.3'W.a.,Act3:,153 

845 Local Inquiry In anlt aa 

to enhancement of rent— Dircrrtio* «f Jerfo* 

<9 <.r*rIocaf layairy •• ••ftto to»fttlnat,ct of 
t%\a»emft—OfdiT o/ Ja^ye —In a aoit brmoht 
to fonteit a sotKe of enhanctiEenl, a Joilzr u not 
bonnd to ordfT a local inquiry mmly becaote be 
jncidfnUUy i‘al«i inch an inquiry to be the beat 
•OTrci from which to obtain r»l able ernieoee men 
the point of ratea hor will a ipecut appeal Won 
the auhjcrt of the Jadge (xerciimg a ducntioa a* 

teiXifciiiii Oryoicnra ^rTTarcnr 

2., P B,19 llnd-Jur^O S.fl 
1 Hay. 229 

GrsoiPBcsSimtiJirTTTe ntaatou-Staii 
aan (Marah.,eO 

r^!?^ *Vi> ^ lortasce the regular cflicer of the 

tb."r^ni;L'cSt'^u!:^S7otTe-r 

WL Ko,S.<, 

STS .S'£'7.i?i"‘£r^ "S 

rrport drtenn^ t^dile!^* “xertigatkai and 
*bwh i ffcTcd from tb, *« ’"Tl? 

trtnrn'TK’h^e^^’fkf'^^ of tW .eo*, 

toi 

' , ^ ^ 21 L A., 39 


BPECIAL^ OB SECOND APPEAL 

a OTHER ERRORS OP LAW OH PEOCE- 
DURE-eoafiaweA 

rMneirrioo— OrewBif t/ appeal— Ctnl Pr»erd»« 
Cafe, $ SS4 — IVbere a Coort on the apflKatnn <<f 
a party or ethenrias haa iianed a ceiranWlM fx 
a Plea] inreshgation, it m a rnUtaniial error m ye- 
ecdore and thrrrfxe a fronRil of tpeclal appeal, 
onder a CAt of (be Code cf Gril Proredcre. if 
the Coort proeerdi <o hear and dclensmt the ease 
aritboat bating the return of (neb cooiibui,cid btfxe 
It IfasDO SitoB e baiBiSuiaa 

[LL.n,ie Alb, 313 
[f) Uxrracza 

S40 Lliatake in aeeoimt- 

Rcncr, JppUealiaafor —A mutakeef ammsinct 
being an error in lair or procednre la rot a g^sd 
for apecul appeal Tbe remedy bee u an appbcatxn 
forreriew Rue baxTB BoTCBOWBBarr Eiu* 

Uosni ItoouutB . . 22 W.B,,S 10 

Paoamo Coovut Dertr r CnTrtBro Csr»» 
BiOTaicnat . . . SS'W’.E^Id 

850. — ' ' Error la deacriptlon of 
defendant aa a m\not— Appeal Ip i*t'^>** 
treaM at appeal Iw m.aor — Tbo£atbe*cf a drfea, 
daat £led an appeal from the Jedgmeat of (be 
Coort, dracribiag bu am aa a tnincr It aftrmru 
appeand that the defrndaat wai seta tsuer, at» 
(be lower Appellate Coort rrfnted to paai an erdir, 
allowing the appeal by lb* father to itaad u aa 
appeal by the defradaot ITtlf that (he Sow 
Appellate Court roold. u Ibe txertite of iti daerr' 
two.ailow the appeal toaUaJ ai an appeal by lh« 
defrndast, bat the HiRb Coort could not interfere 
with the order in apeeial appeal SiuKi C H t t t B 
Obosb r Tauz bars AIcxBOraBBra 

t3B.L.JL,Ap,llB 
SSL — Decree proceeding on mis 
tnbe as to applicability of law — *J 
JmJpe mat afeeOnp merit/ —Ibe Ooart will «* 
interfere mepeclal appeal with a decree ptoccediagen 
a miatahe ai to the applicablLty of a law when aneb 
error doea not affect the deciaioa of (he caaG, Kratne 
Ebis a bl curwa 

CW. H., P, H, 18 . 1 Ind. Jttr, O. RjJJ 
IHay.SSS 

8. C. JcooBTBnoo lIozooimaB r GooM^ 
PiBaan Rot . , . jHarslL, 63 

ZisaB CsBxBEBDirrr • PaamcTBCBOWBair 
tMareh., 370 : S Hay. 33® 
AxbcbAutv BossabAlit 
fl Ind. Jnr, N a, 101 -. 6 W. H„ lUst 2G 

(i) SIcuirisioraBMS. 

35a Misjoinder of causes of ac- 

tion- — STuyolnder of canaeaof action la not al«>* • 
ealut gronad of apecul sppcal. BatmCB Paiv** 
r Lata Sbso OBTras Lat 

[317^,443 Agra. P H.. Ed. 1874,238 
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— eoKiimed. 

C. OTIIEK EBEORS OF V AW OR PROCE- 
DURE — contimei- 

353. — — — Alttnee oj 

natenal ivjur ^. — Hiejoimlirof cliims, witljout proof 
of snlistmlml injury sustiiued tlicrcby, is no ground 
j^or special .oppcal. DtTBsmJS Pai;des r. Samikah 
Reueb ... . . 1 "W. R., 114 

354. — ; Material ir- 

regalarity - — ^^Vllcrc a plaint containing separate 
causes of 'action on tlio part of distinct plaintiffs, 
tliongb bnt one prajer— iti , for tlio delivery np of 
certain nctasi papers — 'ins filed and tried ns n single 
suit, the Court trying the case was held to ha\o 
committed not a mere technical irrcgnlarity , hut an 
incorrect proceeding liable to lead to injustice nnd 
a ground for interfering with the judgment on spe- 
cial appeal. Raaicoomah SlEKAIt r. Kalee Coo- 
atah Ddtt . . . 55 , . 10 "W. E., 279 

355 . Objeotioa on ground of 

misjoinder. — Where an objection on the score of 
misjoinder is disallowed b,v the first Court, but rightly 
■allowed by the lower Appellate Court, the fact that 
the latter Court holds the objection to bo pood is no 
ground of special appeal. hlAnoiip.D Hosseik r. 
POTur? ..... 20 W. R., 147 

(i) Pasties. 

350 , Adding parties — BhereUon 

of Court.— The exercise of the discretion a Court 
had to add parties under s. 73, Act VIII of 1859, 
•could not ho interfered with on special appeal unless 
it was manifestly unjudicial and wrong. Gtabaac 
Seat. v. Issiib CnnsuEii CmTcKKEBcxTX 

[2 vr. R, 158 

PoBAS Mrsunii JIOEtAn r. Sham Chaxd Ghose 

p. W. R., 228 

857. Error in add- 

ing parti/ as plainiifT — C%v>l Frocedare Code,lETT, 
s. 591. — In a suit for rent where the defendant 
alleged that a person not on the record had a joint in- 
terest with the plaintiff in the property in respect of 
which the rent 'vas due, and where the plaintiff dis- 
puted this and the third person was added by the 
Court as a co-plaintiff, — Held this would be an error 
or defect to which objection could bo tahen in the 
memorandum of appeal under s. 591 of Act X of 
1877. Gooobee Saeoo c, PnEiniAiii; Sahoo 

P. L. R., 7 Calc., 148 

358. —Unappea led 

order — Civil Procedure Code, 1899, s. 591 — Order 
mating person respondent. — S. 591 of the Code 
enables the Court, when dealing with an appeal 
from a decree, to deal with any question which may 
arise as to any error, defect, or irrcgularitj in any 
order affecting the decision of the case, though an 
appeal from such order might have been and has not 
been proArred. Oooglee Sahoo v. Fremlall Sahoo, 
I. L. E„ 7 Calc,, 143, referred to. During the 
pendency of an appeal the plaintiff-respondent died, 
and on the application of the appellant the name of 
PC was entered ou the record as respondent, in place 


SPECIAL OR SECOND APPEAL 

' — conlinved. 

C. OTHER ERRORS OP LAW OR PROCE- 
DURE — continued, 

of the deceased. Subsequently A' applied to be sub- 
; stituted as respondent, alleging that be, and not 
R.wis the legal representative of the plaintiff. The 
Court passed an order making K a joint respondeat 
with IT. '1 0 tins II oojected, irat he did not appeal 
from the order Ultimately the Court dismissed the 
appeal, and passed a decree that the money claimed 
in the suit was pa 3 -ableto the tuo respondents Held 
that, on app il from the decree of the Court below, 
JI was entitled to object to the order adding X as a 
respondent, though he hul not appealed from the 
order, itself. Hak Kabaik Srsan r. Khaeaq 
Skoh . . . L L. R, 9 All., 447 

859. E rro n e ouslg 

making interrenor parti/ to sntf.—An error iu 
allowing an iutcri enor to bo made a party to the suit 
is one of procedure only, and is not a ground of 
special appeal, unless it is shown that the decision of 
the case was affected by such error. Xusnoo 
MABTOotr r. Tebeoco Kooeb . 18 W. R , 313 

360. - — - — — Refusal to add party — 
’Discretion of Court in refusing to add paritf under 
s. 73, Cicif Procedure Code,lS5‘J. — I he High Court 
will not on special appeal interfere with the discre- 
tion of a Court in refusing to add a party under s. 73 , 
Act VIII of 1859, nnlcssit is clear the diseretiotf was 
exercised capriciously, or it appears absolutely neces- 
sary to add the party. Jasadamba Dasi c. Habak 
CnA>T)BA Durr 

[10 •W', R., 108: 6 B. L. R., 526 note 

361. Misjoinder of parties — 

Irregularity producing error or defect on the 
merits. — Where a suit was brougiit in the Court of 
the Subordinate Judge by joining as parties defen- 
dants who ought uot to have been joinei and if they 
had not been joined the suit would have been cogni- 
zable by the SIuQsif, — JTe/a! that the irregularity of 
the course by which the matter of the suit was 
brought before another Court than which would 
otherwise have had cognizance of it was calculated 
to produce error or defect iu the decision on the 
merits nnd therefore a ground of special appeal. 
Gusoa Rai V. Sakeeka BEatiii . 5 N. W,, 72 

362. Death of party — Filtng 

plaint in name of dead person — Irregularity . — 
Where a plaint was filed in the name of a deceased 
party of nhose death the person filing the plaint was 
Ignorant, nnd the heir and representative of the 
deceased wms at once put upon the record as plaintiff 
in his room, the irregularity (if any) was held in 
special appeal to bo immaterial and not such as the 
Court would fake notice of. GomcK Chttkdbb 
Doir V. CoBBT oe Wabds . 10 W. R, 127 

363. Objection of non-joinder 

of parties— AVror causing wrong decision. — The 
objection of non-joinder of parties cannot bo made 
.a ground of special appeal unless the want of parties 
has caused a wrong decision to he gi\en. Heeba 
LaHi CnowuBBT c. Bisroo Labe Chowtjiibx 

[22 W. R, 288 
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01 I oa tiU «wn C’», aaj ofJHns 3Iis±.{. 

- Order of remand lrr*>. nwtery »rd iDiapt; 


gnlarly mad» frrcr i« /i$r—Cinf fr rnlar* 
Ctrf* J'-) > <3 It ii an mor la kir for a )o«iT 

Ap'vlis (oT* Iornt»od*CA»e ritrpt in acrordarrt 


u»n« fitrd br his. ta (>£1 epLu Ca'i^poi b tb« 
«(ii<nee to bii Cmrt ead thnn-'ocMdia^r talrj >b* 
«•« •* an appral,— y/r 'rf tbit tb* IrrrpiUrJ/ »ii 


w.hi 51 f tb Cml Tnirrdtire Cole A awrW «* ®;i# rt rh ad-rrled lb« tsmu of tbe eu' or tbj 
oppcil »il 1 e .inni‘ a d~erfr rrminUns « lait. loii Orart, »oa« fa jar*lfy i3j«f^TTM 

^iylE^iI \i*crto«Dis r I a««b>t CoTtxttSRrr b Ibe Joi.r** drti»i(xi In »p«i»I Ccsn 


(eBom^A 0,166 l>o«tt r. lijc* Cnc»r** 


117 W. 465 
- P»T»r la tnaf 


MXtr Ti loi I an«a tar pa-uc Oa app**l tMcen* 

ft, , IJ W H, 181 I Termed. J7eM tbil tV Jol/r W b»»* 

m.oV. ^ir . ^ T * “'ar* on »I kJj it* ntt brrn lofar In mar, ia tbit.wIu’erenuai.aRtSrc*** 

Jr.firsaooo n*trn. r f,r. lirda not direct tbr Io*rr Coart fo»rtdlbf«« 
**8111 Mmra 20^ Il.,18a Uek t->l i» » ib ibr ad rTilrserj yrt aJtl* 

IBbI ter Ut* KiTT I'usiT » GcTttntt Raae 1 ^ “*• J’trrfrre wuh tb' B^t* of tb* <*»» 

]^47 I *'‘*b*j«Tt»<nrtwBf file Court (tU rrtdrtieffLmss 

8B6 , I w •PP«1). i» *«’'* «! 

_.,j _ . . . — /•‘P'tyrr re warrant Istrrfrrrera *1 b L>* Jeeufco la fj«al 

XerorT.^rlr^/?* ^ r»»ntceb»r»» Hwam Csewmrr 

Brtw! ^ wllV Ari-U**C«>fU Liu ll*nc*86 Pra**j*icr . IS W. B, 9S4 

1“ **« aed'Hhrr cUIin* „„ 

'*4 t ln)prei>-p<!e»JIJiffwithJf 

? vJi 'JJ. ®* V*"' frwc'd 4 it o d’r n»»Oded case-^elranara.drfre <wa »>«»»• 

«*,w ll .‘v-* *" »'"ti «M OH , rmrad / r rtr^^/ar a../».r -The C«rt ef ip- 

JT* P™cr^«" ‘b* Hvb Cwrt diwelr-l a rrmaol ta try the wmo m a pin ef 

?!«?.« » •'eu'ro Tlr lean- Co rt drterarard tbe wSrf* 

P8»«H*B * Ooii* Sii*s e N W, JOI ' ^ O'er icaia. /TrN tbit It b*l oe p-wer U> do 

GnutSraajrr Dronatsas 7N W loa 1 •'*’* *ban try tbe i«roe rrfrrred, and that, oa tta 

367 ft » »» ** ptwd. Jt» deruKn al^rtt be »<t a* dr ea ipeoJ 

d^in; KTUia perwn. f» be o TT rerlew— 

aaib errcn»Mi«1j mr.ndrj U t 3 1 f ^ retire f-te irTTreertwofo^'*^^*- 

tn»l rf a pininilir iKoe — i/» j tt-t. if —*'«hto a lower Coart *l hta»»eml»bvft>mtra«r« 

wtetbach ondtT «. 3ai naaisrcb ij tb. twudaaion that a reiirw whicb baA been applrfd 

rr^rt oj the Coart of lint mUnre t> that “ oeeeanry totorrectaaertirnt rnwor 03i-*<'*> 

^“ '^eard fbaa Wiiag the Endinj of ^ f<wtbeeoda of ]aiUre ai».l eraBUlbeapp le*b-® 


rpP r*t oni of the ear# aeroedragly, the order adm t a* the renew a so* 

r »i the Wrr *1..^?# ®P™ t® qneitaned la aneeial aKVHil- Si*ew»» 

..J II, k„ /, its Cl .h„ . I- ...d ti. 


BunSnoa ” "* 


. OK W., 114 »ri.o UiMrullrsDct. . . 24W.IUIS3 

372. — •/ 

a Jnilee nr-p^j of rm.nir.n* . reeiew ea myesyee er<-««fi — tvbere a maewhaa 
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SrUCIAI. OR SECOND APPEAI. 
r.. OTHEK i:nno!?s or law ok n:orn. 

S7S, - Grant nf re- 

fter- f'* if'}r''prr rr rj-ranrf/.— \V)><-n> 

» Crirt lrt« » rv'i't''. tlif Hub Court vill 

not 5'“tcrffro ou app'uE tb'ue;]) tlu pronnil* for 
prT’>ti'i; thr riiii'w «>rr iinirojxr or irmfiirir’it. 
Grr.rsiri.TTi ^sixcvv i. Tjn-tA ^ATror 

[1 Mnd., lOi 

Stt I’r/.nn Ilo^rt-t r. E^A^rr Ant Kirvs 

(2 W. H., 208 

S74. _ RoviowinR prcdoccsnor’s 

Judjrmont nnd reversing it on insufilciont 
grounds. " IxTo % t ivtrift JuAui, m tlio lowtr 
Aj’jxllatp Court, rc\itwi<i hij jinxl •ei »For’s j«i’.:tnr!il 
BUil rr»i.T« d bi? diridm, niii tit- llspli Court in 
uj'g ui ‘U'r r o crouixi on w li'cli it o mliJ ri.:i.tl v 
dittnrb t! >' jui’pmitit in fjticfti ii. It fft r»t<lc tlic 
rfuii'nndrisf nd llic jniiptnrnt. rArnrrttCiirnK 
lio^s r. rK>'TAr Ciuj.nrr. Stu . 23W. K-, 276 

575 — — Order rox lowing judgment 

of prodCCOSSOr— Crrf'r fn tr.-ti(lir<tnl pr'ur.'is . — 
71s<np!i n Jtiibr not io utisuil (mrril.v oj Uic 

fuels anil nitho it nii> mn rtidn'Ci' I'ritii; adduced) a 
rerienv of jnd^inrnt l>_s liis j’rcdrci (tnr, yitliis 

doing fo )• ) ot gfc AC a onmnd of sprcinl npptal. 
Guouji Hosjri.'cc. OciiOT Coouai: Onoiir 

[3 fV. B., Aet X, 109 

370 , Omission to correct error 

in decree on review,—" bcti tlic psrtks niglcrt 
to pet all cror of Ian in a deem' of tlio Hiph Court 
eerreetid bj a reiittr, tjic Iligb Court nil! dielme to 
eomci it ulun tlie ea«e ennies up tifore tbini auniu 
in a entsfejuciit apecinl nppinl, StKito Naraik 
K nAaDAiVAU r. Xaravax Hidkaji KiIAM'AXKAR 
[0 Bom., A. C., 238 

Akrce An c. MruicK Mvejiiiocm iirvsn 

[25 'W. B., 03 

(f) Vai-vAtios or Scir. 

S77. Error in valuation— Error 

not o/'er/iwj decstion cr Juritdiclion of Court . — 
An tno" of naluation, wlikli dies not affect the 
jurisdiction of the Court* iti irhlcii a suit is tried, 
and docs not lead to a defect in the lUcision ou the 
tntrits, is not tuflicifrit grcniid for iiitcrf i rciici! in 
spieUl appeal, Kisro CnciiK Mojoomhab v. 
Duarva A'Axn UisftAS . .lOW. H,, 32 

378. — — - Increase of 

costs to drfrndr/nf.—Srm/ile—lhnl an error in tbo 
snlunli' n of the plaintiff’s clnitn, on account of wliicli 
error the defendant U ei.nipelled to pny more coda 
thin be uould olbcneiBC bnio fS^'pey. is not in penc- 
mlacronndof apecivl appeal. Kakobah SuXPARJl 
^A1K r. Baiaji VIIHAI. . 6 Bom., A. C., 153 

37 Q. -■ — Dismissal of 

appeal for improper ratvatton. - llic Cnil Jnelges 
elisinisscd an appeal on the pio md that the appellant 
fmeidnlcntU presented a stamp inauilicicnt to cover 
the- stamp elnty properly pajuble by him on appeal, 


SPECIAL OB SECOND APPEAL 

— eonfini ed. 

G. oTunu EKKons or law ou riiocn. 

BL’Il E — eontinhcd. 

nlthangb the appellant eifforcel to supply ndditimal 
stamp" to inahe np Ihi- priper a’l onnt. On special 
appeal, the proper stamp duty haiine been naid, tho 
liigh Court held that the corrse' taton by tbo Cieil 
Jnd_v nmOTited fo siieh a snbs'antial error in the 
in\ cstirntio 1 of the esieo as eall. d fo- tbo interference 
of the nie’b Co'irt, and remandiHl the case fo- inics* 
tigntioa on the merit". AstiittA llAyisAwiir Iirv- 
OAR r, MAiiAstADALtv it.evcTVv . 5 Mad,, 330 

(in) WrrxriisEg. 

OSO. Hofusal to summon plain- 

tiff flB witneas — /hArrcn'fln of Coitrl —U is 
eeitbiii tbe (ii'cre tion of a J ndge to tifi’se lo -iimmoa 
a plaintiff wl o n defendant de-ires to base liefo-o tbe 
Court as his irilne«s, and that discretion leill not be 
interfered vrilh in special appeal unless slio'Cn to 
haie been exercised iliegille. Ixdro LocaU': 
Giioss r. Gr.tsii Ciidxder Boy CiioivDirny 

£10 W. E., 134 

381. - - Order ns to party refusing 

to_attond~Ciri/ Proredurr Code, ISjO, s. 170.— 
Discretion tf Court . — Undir * 170, Act VIII of 
1R50, it is discretionary ivitli a Court to piss such 
orders ns it thinks proper in regard to a party rvbo- 

i elisaheys its o-ders to attend, and its directio-s’d >iiot 
form a itraund of special npped. leARttx Doss e. 
MaitARWAn OP llCTimvAN. Xarajv Do^s v Mah- 
TAt! Ciu-sheh . . . . 10 W. R., 174 

382. - Dismissal of suit on rofu- 

snl of plaintiff to answer questions— Ctn'f 
Procedure Cede, 1S59, s. 170. The Hi/h Court null 
not interfere on appeal ■veitli the decree ot the luwer 
Court dismissing a plaintiff’s suit funder s. 170, 

j Alt VI n of ISr>9i, on the croaiid of his lefnsinv to 

I answer a question uiatcriiil to the case when duly 
required to do so. .Semite — It niicht be otlierwise 
had plaintiff since decree endoavo ircd to pur -e his 
contempt. .Teskta Kastj! SnExr r. Awakfu 
M uELSxncAO.eiTA Kmnii . . 3 Mad., 299 

383. Improper procedure in 

summoning party as witness— Cinf Pro- 
eedar- Code, ISo’J, s. 170. — M'lien a pi ibitiff a as sum- 
moned ns a wilnc-s and did not • tt'-iid. ami the first 
Court, instcidof enforcing his attend nice or proceed- 
ing to pass a dicreo acainst him under s. I'O, 
Act Vllt of I ‘<’10, tried the ease on the merits and 
gaic the plaintiff a modified decree , — Dell that the 
lower Appellate Court, instead of rever-i'ie tlio deci- 
sion and dismissing tlio pi lintiff’s claim on the 
ground of iio’i-atlemlaiice, should have .igain sum- 
moned tlio plaintiff an I thou acted under s. 170. 
Kisto Coosiab Ciioweiiny r. Gonrvu CnoirAR 

W. R, 1864, 13 1 

384. Iinprop“r intorferoncs on 

appeal with ord'-r of lower Court on refu- 
Biil of party to iittoad as witness— Ci'i-,/ Pro- 
cedure Code, s. 170. —The first Court haring 
dt creed against the special respondent on the ground 
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SPEClAIi OB 


SECOND APPEAI. 


S. OTHES EBBOP'5 OF LAW 02 PT.OCE- 
DUrE-r<»^»«i 

Ej rtfasxl t/) tmt i(r^t’3 uni gi^t cnSmc 
sP'T b«-a ftimcmnl br tbe (pmul apj<fIU£t> tbe 
iowir App Ute On't wa* not uittonied br law 
(with U t. 17 . Art Till of 1S~9) to 

nse to a <03 nrp withoat Isati'iag on the 

absfctfe’t endence bemg rttnrfed, oT b>t«b toym 
wnj for <L.p«oung with i.. Btsksoob w Tlisrt 
Chisd «Aa(x> . 1 TP E., 114 

3&5 Omiseton of wltaoaa to 

appear — Avtiomf^nlattr et ale •> eetralioa. — 
la aeaic wbercia Undi wen nU la exreaboa, or* 
wilhjtaiiiliop icterTeajco oaJer c. St^ Code of 
C5rtl Pro t t diur, Vt a pIuaLfl wha tluisfd aii4»r a 
hPba wtifh wa* by It* lower Coort* to to 
fabe the Hi^h Coart rrfuwA to ItLtfrfere iBr*eIy 
bmoM the aaeti-B poirtaMr tod cot appeared to 
fire endeof*. AabooL Ilni e AiBra Ati 

caw E, 423 


S£6 ■ Reftual of Manaif to Aao 

remsant •tntoess.-Th* rtfiml of a Momif to 
uS rt a aae ojoa rtessazt witceatea u no p i xm d for 
apetial ijpeaL Fats Ksnro D*a t Kiist Dt«a 
Deo 7T7 E, 460 

^ Bofoaal to allow wltoeaa 

to ba caUed-DwerefaM «/ Cwrt -It u « tbe 
cuerrtioa of a Onn of firtt wstaae*, after tbepAia* 
td’i eaai u eleted. to tOow bun to oil farther 
witBMM Th«KU re nrht aftpeeial appeal etoQ 
the pent, patait Dou JIctbci e Piou» 
Camn Hizais 12 W ^ 455 

j ®®®’ . ^.T” ®eoi8slon to record en 

denee of wttueajea.-io ettaMe aa ippelUut a 
•!*?“ aoeceed tn the etwand that tbe 
CepeBUeoa of witsenei were no* renuird. he 
V * w»« daly Bade that toe* 

»bo.^ net be .attained, or that, betae preaecU 
appSeaUoa wu dal* loade for their eric!^«^ 
-caJtRajr UtHaasBii SKW..^ 

. Deftual of lower Courts 

return 

tuexecut^— n ter, , cmBusun te exanu^ 
wi.«B on betJf of def«d„t 

the defendacti prtitxu towTd 
.? ™ rtfowd toth by th* tret Coot 

atid the lower AppeSa.* Co*rt, tbe Bi^h Court o 
iptaal appeal rraaaded tie ta»« far the ui^f tto 
Ute ciJS 

TOsiu bad been baaed ca laiTLSwt i_ 

Jeori < 5ts3H ♦ Gorai Sisai 33 ^ 

• Ad^oarnment for attend. 


SPECIAI. OB SECOND APP2AL 

-^vefiiwed 

A OTNER EBBOES op law 02 FEOCE 
DCBB— eea/iaaeA 

pUoi'dfi' endroce wa* recorded a&d that ef oar ef 
thodrfendaata, tbe defendantt beis^ xisatle to pe> 
iat* farther mdesee. the Cosrt rtoirded lha. the 
nae was closed, asd that jad^nit wocli be &• 
IiTeredoatbefo'lowingdsy theSIitDeweiahef Oa 
tbe day foUowrajr the de'enditl* pirfafed ertass 
witaeasea aad labed that they mjbt be exiaaeL 
Tbia appCeaboa was reiected. and jaJgmat wu 
sahteqaeBtly delirrred la faroir of the p l a irt- - ‘f» 
JTttd per PniaEAV, C./— That the oslexxi to 
examiR* the drfnidaati^ wit aa ee s on the 9Ut 
December was a f3.h(ta9Usl error la pmcedorci lod 
that tbe Masef had th e r e f w e exe*ruedhadacmha 
enoofftiUy ftr <<R{>st J,— That ahhorrhtif^ 
was some donit whether the Coart rai eeraod anal 
eonld bterftrr la a poiat of dlientos. yet this ortlA 
wa* net ttneg eaeaEb to jastify aa expressxs if 
opiaioo rtmtrary to that amred at by the Chief 
Jiut.ee. Most t.»a BasnoraDsra r Ebbo"! 
Dui . . I. E E, 20 Cala, 740 

^eeTuios r Sjut Cbcbdii Pot Csowtjar 

i;i.EE,20C»lfc, TdSisato 


(a) Abscmtxton Cuts. 

SOL Ftnsl enlar la 

Appeal CtrG Prendun Cede, ISaiituUiiS^* 
— ^vsf o//4et— Eetirire e/rfiserrfieto— F'W 
as fww*— The term ‘'densons Teased n reftat 
EFlwl ' in a. 97^ Art Vni of ISW *s*Lt. «» 
braee e-dot rejectiag cr d.sisito>3j^ aa typAi ai- 
tboagh rath erden wen paB*d befrt aa ap^ 

heard ea tbe ments, aod m^bt set ii!iaSB.*l*tie 
pnpantioa of a decree. Goru K*c»»*l 2*®' 

DioxxiNrsirs . 8N W«i73 

383, Appeal disiaiased ea d** 

taaUof eppearsBce— Ar^asef •f^r/yewew'*^ 
—When aa appclUat u rrf..ied jcttjooeauc!^^ 
hi* appeal u dini.tMd to his abann. the esse arast 
be liuied apoa as 03« of ^faolt, erea fbos^th* 
JedS* linked tsto the farta and feosd th* 
was not to be upheld. Tbs appehaat ta (och a cato 
e^ht apply for a r^heanag or fir a renew fftplj* 
toeot, bat u net eitztlrd to a tpeeui appraL Bt^ 
Bto Mnin ( AxaoD DoMEts 


J93 • Befttsal to gtre decree ot 

terms— Dw<^>aa «/ C«»rt.— Tfcoegh B wwU 
hare been wnce satisfactory if tb* tower ApprCste 
Cwrrt. isftead cf declioiof to yir* plalat.?* s ttores 
tor {cotaewa of er-tato laiwtjajed lands on t^ 
g-oaad that the tendered by them was uma 
neat to Ibptidate tbe mertoare-^tt, had snde a d<* 
eree sa tacoor o* plaratilf*, toouagort apoa tiM 
iwyiap each na a* shoald b* foasd dae, yet the 
pbatzSshad BO stnrt nglit to sach adeerce, asd A 
caosot be said that the tower Arp.ltale Coirt toe 
eoaautted aa rinr to law to rcfasing to suke sack 

» dsexee. Boiaira Dot* Koosvo r Br*» 
AlUnHazsix . . . 17‘W.E,40o 
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SPECIAI. OR SECOISTD APPEAIi 

— contlmed, 

C. OTHER ERRORS OF LAW OR PROCE- 
DURE— 

394 . Omission to apportion to 

every part of the land its own. rent — Suiffor 
fnhnncement of rent. — In n suit for cnlmnocmcnttho 
omission of the Amcen or Judge to appropriate to 
every portion of f ho land which varies in quality ita 
osvn rent is no gronud of special nppoU. Qoonoo- 
Doss Rov r. HiTRKOKATn llov . W. R., 1864, 81 

395 . Irregularity in. exercise of 

jurisdiction — Absence oj error in decision. — A 
Collector’s decree, nliich is right on the merits, can- 
not bo set aside on appeal, merely because of an 
irregularity in the exercise of the jurisdiction which 
he had in the case. CiUTirDEK Kakv CiU/Ceee- 
BriTV r. Ellas . , 6 W, R., Act X, 29 

896. Giving relief inconsistent 

with, plaint — Plaint leron^ly framed.— A rever- 
sioner sued to set. aside alienations made b.v an heiress 
in possession, but framed her plaint wrongly, asking 
for immediate possession, to which she u as not en- 
titled. The Court declared the alienations good onh- 
for the life of the alienor, and gave a decree only for 
such relief as the plaintiff was entitled to. _ Seld 
that there urns no , error or defect in tbo ins estigation 
oi the case with which the Court would interfere in 
special appeal. Basu SoohmriiEE Dossre o Baua 
SooNDTTBEE Doossee . . lOW. B.,183 

397 . Refusal to examine plain- 

tiffs title on erroneous ground— Ctet/ Proce- 
dure Code, ISS9, s. 572— Defect in late inprocedure. 
— Where the Courts below have a^ owedly abstained 
from examining into a plaintiff’s claim of title to land 
the subject of the suit, on tbo ground that the plain- 
tiff was a party to the deed under which the defendant 
claimed, when in fact the deed showed ho was no party 
to it, this constitntes a defect "in the procodura 
and in\ estigation of the c,aso producing error in the 
decision of the case upon the merits’’ within Act 
VIII of 1859, s. 372, and a special appeal will 
lie. Abdooz Sabam r. Imbaboonissa Bedee 

[Marsh., 6 : 1 Hay, 28 

393 . Eailure to obtain certifi- 

cate of administration after adjournment 
of case for that purpose — Dismissal of ease — 
due to deceased person — Sutf by leyal repre- 
sentative — Act XXVII of 1860. — The plaintiffs in 
this suit su&d the defendants on a bond, claiming as 
thebcirsof tbc deceased obligee. The defendants de- 
nied that the plaintiffs were the heirs of the deceased 
obligee, and contended that they should have obtained 
a certific.ite under Act XXVII of 1860 before suing. 
There being good reason to doubt the validity of the 
title of the plaintiffs, the lower Appellate Court post-, 
poned the decision of the case for a certain time in 
order to give the plaintiffs an opportunity of obtain- 
ing such ccrtidcate. The plaintiffs failing to avail 
themselves of this opportunity, the lower Appellate 
Court dismissed the case. The High Court on 
second appeal refused to diatnrh the lower Appellate 
Court’s decision. Batabi v. SIahesh 

[L L. B., 6 AH., 555 


SPECIAL OR SECOHD APPEAL 

— continued. 

7. PROCEDURE IK SPECIAL APPEAL. 

399 . Piling memorandum of 

appeal— Copy of decree— Civil Procedure Code, 
1877, ss. 641 and 5S7. — The Code of Ciril Procedure, 
Act X of 1877, does not require the appellant in 
second appeal to file a copy of the decree of the 
Original Court with the memorandum of appeal 
PniATni Srs'GH v Ve>oateamanavtas' 

[L Ii. R., 4 Mad,, 410 

400. — Estension of time for pre- 

sentation of appeal— Poirer of Sigh Court.— Phe 
High Court has the power of extending the time for * 
the presentation of an application for the admission of 
a special appeal {dtssenftente Tbevob, J.). Kasei- 
KAUrn Ror r Mstnooddees CnowBirnr 

[W. R., P. B., 146 

On due cause being shown for delaj FloWest r. 
Kootub Hosseis' 

[Agra, P. B., 100: Ed. 1874, 75 

40L — Recording findings unne- 

cessary for disposal of caao—Appetlate Court 
— Judgment — Ptndings unnecessary for disposal of 
case — Appeal by successful party — Civil Procedure 
Code, 18S2, s. 205. — When a suit has been dismissed 
on the merits in the Const of first instance, and that 
decision is upheld by the District Judge on appeal, 
merely on the ground of non-joinder, the District 
Judge should not record any findings in the appel- 
lant’s favour on the merits of the case ; and, if he does 
60 , such findings will, on second appeal to the High 
Court, be expunged from the record. Kavba Lab 
Bai V. BoxoitABi Lahiui I. L. K , 11 Calc., 544 

402. ■ Objections by respondent 

— Civil Procedure Code, 1839, s. 348 flS82, s. 561 ) 

— 348, Act VIII of 1859, was as applic<ible to 
special as to regular appeals. KAKArAK Attae 
c. LABsma AoniAB . . .3 Mad., 216 

403. Right of res- 

pondent to urge objections under s. 348, Ctcil 
Procedure Code, 1839, — In a’special appeal, as well as 
in a regular appeal, it is competent for the respondent 
to show that points decided against him ought to have 
been decided in his favour. In an appeal in a suit 
for enhancement of rent, whore the tenant is ap- 
pellant and seeks to reduce the amount, the respon- 
dents may show, on other points of law, that it ought 
to have been enhanced beyond that which the decree 
gave him. Hlebs c. Iseobe Ghose Marsh., 151 

S. C. IsHOBE Ghose v. Hlbbs TV. B., F. B., 48 
[1 lud. Jur., O. S., 25: 1 Hkiy, 350 

Contra, JIakbdb Ravcbbak r. Mastait Sadib 

[1 Mad., 102 

404. Changing issues on special 

appeal. — A party was not allowed on special appeal 
to go behind the issues by which he was content 
to abide in the lower Court Ahjied MtwntjB v 
SOHAOOBBAH 8 "W. B,, 5 

405. Direction of trial of issue 

— Right of respondent to iahe objection — Civil 
Procedure Code, 1859, s. S72, and Act XXPII oV 

13 a 
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7 PEOCEDDRE IN SPECIAL APPEAL 

1$61 • 25 — ^Tieie an mnc bii been direetcd snd 
the fin^ina and e'ldcnte rctnrned. a ipeeial appelknt 
cannot t»be an objection going to the merlta which 
cUsprwue wonJd not properly he open npon ipeeial 
appeal S 25 of Act XXIII of 1861 gi^ee no nghla 
inconnstcntwiih « 372otAct vlll of 1659 Nil- 
ITaTiTCnic VESIitlCKlLAHjIraiU 

[lMad.,2SG 

400 ■ Omiialon to determiae 

laaterlal issue — C»nl Pneeiitrt Cede, 1ST7 
( 559 Appltcaliliif tf — Where a Court of Aret 
appeal cnuti to determine a tnatcnal nine of fact the 
fiigh Conrt ai a Conrt of lerond appeal la not com* 
petent nnder i 5C5 of the Ciril Procedure Code to 
detcnniae inch iicne iteclf hut ihonld refer it for 
detenoinition to the Conrt of fint appeal. Sdfo 
P. iTtx e Lmp EriB , T. L TL, fi All , 14 

407 Payment of stamp duty 

•where not tendered In CoTUt below — ItTiere 
an api>el1ant hu aot tendered the itamp doty and 
penalty on a doennent which the Court* below bare 
held to be uiiaftcieutly itasiped the Jligb Court 
wUl not allow him to do to ta tpecul appeal. Itix 
Esisnici QoPUi « Trratr Sstriit 10 441 

408 Ground taken for first ttme 

on appeal— Ofo«*<f aenuy ect «/ /«e<» offeyetf 
sad odeaitted — lo epeeial appeal a new ground tnay 
be taken if it nuoifettly anice cut of the faete 
alleged and admitted, whether preeeed or not before 
theWerAppelUteCoort EiLrtfoBiwCdinnns 
e KauSBUBTOp.OTCBOwxmiT 

taB l..B.,Ap,39 ii-wR.ieo 

409 Plea taken for first time 

on appeal— yertj i/ored ffoml ntetwrf to 
nppert it— A plea may be taken in eprclal appeal 
though not «et out In tho plaint. If the plaint did ert 
out all the facte neceisTr toeupportthe p1ea.and 
there •wai no oinieuonealcnlated to mislead the Court 
JrBOOSATD MrxLiCK c Klua Ebisto TaGcms 

[83W B,73 

410 Objection taken for first 

time in special appeaL-llTiere in a euit uuder 
the Madrae Local Boird. Art in the Court* of firat 
msf^eand first appeal no objection was takcu to 
the frame of the turt with reference to the nmnaloD* 
of a 27~JI,li that the defendant. eh^lTiXbe 
pemitted on eecond appeal to n.ie .uch cbjcrtion to 
the frame of the lult PEMriiBsr lairsn Boabd. 
SlTABASOA o hABATABAy I la E., 10118 A, 317 

point raised in Be>vw..4 

is Sr?'" Ii'.!. CoSfSn 

^kiw on lecood appeal a new point tobe r.1— j » * 
the first time, prurided it is purely a 


* 17 Bom,, 803 

to ii, 


SPECIAL on SECOOT) APPEAL 

— eoaiiaued 

7 PBOCEDUBE IN SPECI IL APPEAL 
— eeatiflaeif 

the deceased owner claimed to renuia la possession of 
it la Tirtne of her nglil to maintenance At the 
heansg of the second appeal, a claim aas madeon 
Wbehalf not merely to maintwisnce, bnt to a share 
la the property as mother of the last owner The 
point had not been taken In the lower Courts, nor wu 
it oneof the groand* of appeal. Jltld that it could 
not be taken for the first time In second appeal. It 
■et up a new right differing Inkiodfrem thatsaserted 
Ihronghont the tnal, and not difffmg merfly ra 
degree, as was the case In 2taget\ f Otrvrao, I A 
fi . 17 Horn , !03 Rachawa t Shititooipa 

[L Is. E, IS Bom., 679 

413 Hew point— JOircrcfie* of 

Coart —On serond appeal tho appel'ant ihonld no 
he allowed to raise an mtirely new pobt tf it U om 
for the nght determination of which it is necessary to 
go into ciidenee which has not been produced in the 
I lower Courts, or nnlwi it is a pure point of Uw 
I enmg to the question of the jurisdiction of tM 
I tosree Courts and capable of being defermbed 
without lbs ecnsideratioo of any endenee «“» 
than that on the reewd and «ren if it tabs 
srithin the al«Te cieeption. It is purely ducret»'i»n' 
with the Court whether io eons der it rt oA 
Fadb Cbass ArreniBi e A»r^i 
llorTTACBAin I Xk IL, 14 Gale., 665 

414 Objection that meaMPr^ 

file ought to hawB been eettled in exert"®® 
and that no anit Uee— fail /hr rreeeenf w 
met** prejito from ptfio* vSo ha* falsa potHiP<* 
•sder a decree rite! le evlee^veafly 
opraaf— ^fspisifirftoN— Cirif fieoceifare Code fart 
Afro/ yS52/,e 244-AUiidloTd euCd hii bn»« 
for arrears of rent, and obtained a decree inr » 
certain amount and a declaration that, if the anonM 
were Dot paid within fifteen day*, the 
be ejected under s 62, Act VlII of 1869 

amoniit was not paid and the landlord ereenUd m 
decree and ohUmed possession. The tenant »rP™l 
and succeeded m getting the decree irt aside, Md tn 
■mount found due from him for arrears by the h* 
Court was reduced, and a decree made dirECtu^ 
that, it the reduced amount were not paid 1^““ 
fillecD flays he shonld be ejected. 

•mount found due by the Appellate Coart sntnin 
toe fifteen days and rccoTcrcd po*se“'®* 
bolding Be then brought a suit in the MniHt 
Court to recorer mesne profits from bis landli^i im 

the time he was in poeseMion after the executio^t 

tbeficst Court’s decree It was ciSitcDded on *”2^. 
nppral that the suit would not lie, as the matfee m'gn 
and should bare been determined in the 
department undtT a 244 of the CltilPmccdure L«i 
Held tost, as the snit was faatitottd m the 
aiT* Court, and the llnniif, under the circnmime« 
of ^ case, was the officer whi% m the first 
would hare had to detcnnine the matter m tne o 
eutioB departmet t, there was at most only on 
of praccdure and no eaercise of junsdirtioo oy • 
blunsif, which he did not poesets, and that, upon s® 
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SFBCIAI. OR SBCOETD APPEAL 

— coniinued. 

7. PEOCEDDRB 127^ SPECIAL APPEAL 
— continued. 

anthority of the decision in Fitrmessuree Pershad 
Narain Sinffit v. Janices Kooer, 19 TP". 90, this 
could not bo made a ground of objection on appeal. 
Seld also that, the point being one that •was not 
raised in the pleadings or before cither of the lower 
Courts, and being a point which went exclusively to 
the jurisdiction of the Court, it could not ho raised 
on second appeal. Aziitronrir Hosseet c. Baka- 
ktjqka Bor . . I. L. E., 14 Gale., 605 

415. Objection to .parties — Non- 

joinder of parties. — Seld by lICTHPSAJn Attaii, 
and BitASDT, JJ. iKeekas, J., dissenting), that the 
objection as to non-joinder of parties is not essential, 
but merely formal, and weight should not be attached 
to it when it is first taken on second appeal. Ulor- 
Dnr Kuril o. EKisuKAir I. L. E., 10 Mnd., 322 

416 Objection taten for first 

time on appeal — Necessity of notice to quit — 
Ohjection as to icani of parties — Practice — Suit 
for specific performance. — An objection as to the 
necessity of notice to quit is one which may be taken 
in second appeal. An objection that certain of the 
defcnd.aats shonld not have been made parties to a 
suit for specific performance, because they were not 
parties to the agreement, cannot be taken for the first 
time in second appeal, as it only imolvcs a question 
of practice. Doanu c. Mahhaveao Kaeaxan 
Gadee . . , I. L. E., 18 Bom., 110 

417. — — — Where an objec- 

tion was taken in the first Court that a notice to quit 
ought to have been served through the Court, and on 
second appeal the objection was based on the ground 
that it should have been served by proclamation and 
beat of drum under rule 3 framed by the Local Gov- 
ernment under the provisions of the Bengal Tenancy 
Act, it was held that the objection s6 taken could 
not bo entertained in second appeal. Loke Bath 
Gope r. Petahbae Ghosb . 3 O. W. H,, 216 

418. Question of limitation,— 

Whore the question of limitation was raised for the 
first time in second appeal, — Seld that it could not be 
decided in fa^oui of the plaintiff. Shtbapa v. Don 
Nagaxa . . . I. L. B-, 11 Bom., 114 

419. Plea raised at 

the hearing iohich teas not tahenin the memorandum 
of appeal — Practice. — A plea that the memorandum 
of appeal in the lower Appellate Court was 
insufficiently stamped, and that such deficiency was 
not made good within the»period of limitation, is not 
a plea which can he raised at the hearing of a second 
appeal, when it has not been taken in tho memoran- 
dum of appeal. Eau Kishen Dpadhia t. Dita 
DpABnlA . . . I. L. E, 13 All, 680 

420. Civil Procedure 

Code, ss. oil, 512,584, 583, SS7 — Plea of limitation 
as to first Appellate Court iahen orally on second 
appeal. — An appellant in a second appeal raised 
orally at tho hearing a plea not taken in his memo- 
randum of appeal to the effect that tho respondents’ 

TOE. T 


SPECIAL OE SECOI7D APPEAL 

— continued. 

7. PBOCEDDEE IK SPECIAL APPEAL 
— coniinued, 

appeal to the lower Court (where they had been 
appellants) had been barred hj' limitation when it was 
presented. Seld that, even though the pica proposed 
to be raised was one invoh-ing a question of limitation, 
the appellant was not entitled as of right to he heard 
in support of it mthont the leave of the Court granted 
under s. 542 of the Code of Civil Procedure ; and that 
the Court was not itself bound to consider that plea, 
and under the circumstances did not think it 
necessary to enter into it. Pam Kishen Upadhia v. 
Sipa Upadhia, I. X. B., IS All., 580, approved. 
Ajutab Ah c. Wasis Husain 

[I. L. E., 15 All, 123 

42L Argument on point not 

before raised — Civil Procedure Code, 1859, s. 374, 
— ^Tho High Court ought not, under s. 374, Act VIH 
of 1859, to allow a point of Law to beargued in special 
Appeal u hen it was not distinctly raised in the first 
Court, nor alluded to in the lower Appellate Court. 
Laeea Jowauie Laee Pandex o. Couet op Waeds 

[17 W. E., 214 

422. Objection on appeal not 

raised before remand— Quesiion of late ^The 

High Court is bound to notice an argument on a point 
of law raised in special appeal, even though it was 
not raised before the Court on a previous occasion, 
when it passed an order of remand. Daheusa Debia 
«. Kiemonee SrsGH Deo . 15 "W. E., 180 

423. Betting npne-w case— P/coj 

and otjeciions raised for first time tn special appeal. 
— Parties are not entitled in special nppe.al to set np 
a new case, involving an argument entirely different 
from that raised in the Courts below, and a state of 
facts entirely inconsistent with their statements there. 
Buksee Laee e. Aoeaee Ahsan 23 W. E., 553 

I 424. — Raising new 

issue — Changing original allegations. — A party 
cannot he permitted to change in special appeal tho 
allegations on which bo went to trial in the Courts 
below, and to raise altogether a new issue. Smu 
Das Kaeaxan SneaE v. Bhagwan Durr 

[2 B. L. E., Ap., 15 : 11 W. E, 10 

425. . — — -Changing ground 

of action. — A plaintiff suing for redemption, on the 
ground of bolding in right of dower, cannot in special 
appeal claim to redeem on tho ground of being heir to 
the mortgagor. Bahoiian v. Puzueoonissa 

[W. E, 1884, 326 

426. — Changing ground 

of action. — A claim as heir to a widow cannot he 
heard on special oppeal when tho plaintiff did not sue 
on that gronnd in the Court below. Kbepanate 
Mojoojedas V. Saboba Cho-wdheain 

C1W.E,2S3 

427. — — ^ Changino ground 

of action, — ^When a plainfiff has ineffecfnally sued 
for a declaration that certain ‘property was his own 
self-acquired property, he cannot in special appeal 

18 0 2 
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8PEC1A1. OE 

7 rnOCEDUBE IV SPFCIAL APPE-IL 


SPECIAL 

7 PEOCEDUEE IN SPECIAL APPEAL 

„ito.d«;ur.ho.oi 1.. uuto ■ »o..ii oi »» ' ■ «' 

property as * mmber of a joint lludo family 


oneSt alnyi to draw the Jndge'a attcntioa to ths* 
burx Kbisio EOT * nrao CnmiiB Eot matter, cither hy prc^ting a 

r 6 W R, 1®7 io that a proper record may be at c^t ina& of tW 

, faeti which he deairea to crtablijh b appeal. Itox 

428 — Clam HeaayA I Jvrsrxro Diss e SoSATTX I) 1!3 Poit 

0/ do^r-AlUaahan ofnyW tw Krsr*to PASS ^ SC L.E,23 

«aten/3»ce —The defendant! in the Conrt below ' ronrt 

nnjnceessfaUy claimed to retain pojietjion of rome I 433 — - — — — 5M- 

land nnder a kobala from a hlabomedan widow who 1 Punjab— C»r»l Pri>eed«r« Co»^ ZSa- 
waa alleged by them to have been abnlntety entit'ed Qaeehoar o/>^/ — An not 

thereto nndcT her right of dower Bild that the . Coort to the Cbef Conrt oI Sj? 

defendants could not m ipeoial appeal let op for ' limited aa inch appeala are onder toe Llrurw^ 

the first time that the widow waa entitled to a ahare | dare Code 1BS2, a CM l bnt ealdeoce^nmy 
byinhcntance if not" -* 


hind having bero made In the Conrti lelow and no 
ini^niry aahed for into the atate of the fanily or 
whether any and what ih^c came to the wulow 
AltBlEA Ceabaw DCTT r NASia Hoiizrw 

[aaRR, A.C.,258 
« C Cjibita Chtbs Dctt e Nxnni Hosaeiw 1 
tUW R.133 I 

<29 Roles for specislappesl— 

£ij?fn«aey aftrtJtari on (te neori Qaetfioa at 
to —A cue which u tried in ipenal appeal la rabjegt 
to i& nlea provided for regnUr appeal! m far u the 
■ame may be applicable The qnettioa whether 
eiidcoea on the record i! legally or reaeonably eiifi« 
neat to rapport the fiaiSaga of the tower Appellate 
Conrt may be dealt with in apeeul appeal withoat a 
remand or re-heaneg Jot But Eot e (>inuo 

Eot 13'WE,43l 

430 Omlssloa aftorfawoor&ble 

finding of Ifttw to appeal against advereo 
finding of In lower Court —rewepo/iffiei 
Court rfrer»i»yy*iot»/»f m Iok to *fi* or fart 
wifioit rrmard —The Conrt of fint inetaacc fentna 
agauittthedefeiidaatonaEUtterof fact bntdecrced 
10 bi! favour no a point of law and on appeal by 
the pUlntilf the defendant cm tted to file a memo, 
randum of eAjectwoi to the advene finding of fact 
of the Court of fire* inttance The AppclUte Court, 
without gome into the oneslion of fact confirmed 
the decree of the Court of firrt uutonce on the point 
of law BiU that the Di^h Court, in !p«iatapp«a] 
could under theie areumfUace! give jadzinrot m 
favour of the plaintiff without a ranaai Waioaa 
tA» 0 . WABBtis e Boa, A C, 194 

43L Bower of High Court 

draw inference of fact froa evidenee -bBe 
H^igh Conrt u nci at liberty in a epccul appeal to 
draw any inference of fact from the evidence m tl» 
^ DWIUXABAS LAJ-rnmii e Aniit Au Stiri.’! 

*“• 3Bom,A.C,l 

"ZC Mode of obtaining record 

of facta where ^onnd of appeal ta aisco^ 
T^f hearing a pleader — 
Pt CO ip«cial appeal b bwmd to Uhe tin 

fact! from the Judge>,ftatement Where tb^S? 

. patty deurea or btend. to make Ibe misccKrf 


i, and qnerttoni c'f' fact are opm for dwaaMi. 
BcsiiA Max r Bhaowax Das ^ 

[L L. Bw 18 Calft, 8t» 

Treatment by High ^nrt 


of finding of fact-S««f /’r wrarj/al i>rmr 
tat -The finding of the lower Conrti or<« 
tarn of whether there wai anficient ground f»lM 
diroiMa! of a papodA hereditaro 
dbarmaUrta mutt U treated by th* High M 
ipeeial appeal at a wntluilve finding apja * ^ . 
of fact, neleat it hi inptort^ hy bo 
ever EwsTWiiiifT TAtACDAiST r 
RiwoACBmr . • 4Msa,w 

435 rower of lDghO«^ « 

to faetB- Jypeof from order of 
rroetdtro Coi, Jt77,l 5« and i 4’®, 4^ .fit. 
- ,r. appeal from an erder under a 8M « 

rrowdnre Code remandmg the ^ 

COoTt cannot ceniider the facto on which the *o 
Appdtate Court puied the order of remAUd. 
that it ran do under i. 5SS ch 
aider whether, on the finduigt of fact by the 
AppclUte Court, that Conrt waa right in 
thecaio. bOMOma PnittAincs r GartShA^. 
Moowum , L RE., 8 Calc., 674 

438 RfTect on Bpeeta l ap ^ 

ofrucordingfarther BTidence by Ap:^“ . 

CoOrt-ZTiyto to Offtal or forte -A 
<a not converted Into a regular appeal 

evidence under a.3SG, Act Mil of 185 ^ 

nonntc 1 a judgment no the evidence ^ ^ 


BrrwAZB FxBiHAn 

437 


^4TF R.43 

,cil Troee 


dorr Code J8S^. » 5SS-Eiyitto yn ‘■'‘’•C'irrf 
•pyrof-The provision m ^ «3 of Act^^ 
inns aa to an Appellate Conrt recording it* 
for adaittiar addiuonal evidence Is directcTT o 
andnot impcratire Wherethefirvt Court of 
hai admitted adJitioaal ewdeoce the troriuc i 
•erondCourtof Appeal win nrt be tb* 

appeal, M al to aUow the pleadcra to go to 

^"^if^iaCalew37 , 
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SPECIAI. OR SECOND APPEAL 

— conltnued. 

7. PBOCEDUEE IN SPECIAL APPEAL 

— confinved. 

43S. — — — S.ighi io exa~ 

nine evidence taken hy loicer Appellate Court 
under s. 355, Civil Procedure Code, 18S0. — The 
High Coxirt is not entitled in special appeal to 
exammo the evidence of a witness snnmioned by the 
lower Appellate Couit under Act VUI of 1859, 
s. 355, which was not before the first Court, nor treat 
the appeal as a regular appeal. MAncxfED K Atm, v. 
Abdooi, LtriEEP ... 23 "W, E., 61 

Heversing decision in Abpooi. Lcteet p, AIAho- 
AiED KamHi . • ... 20'W'. E, 369 

439. Bight to go behind order 

of remand — Omission to apply for reriete of 
order. — Where a suit was remanded for assessment 
of mesne profits on the principle laid down in a 
certain case, if the plaintiff was himself found to 
hare cultivated the lands, and the first Court, finding 
that to he the fact, assessed the mesne profits 
on the principle laid down in that case, hut the 
Judge reversed the decision on the ground of a later 
ruling as to mesne profits, the High Court on special 
appeal held that the special respondent, if dissadsfied 
with the order of remand, ought to hare .applied fora 
review , and, not h.a\ ing done so, he w as not entitled to 
ask the Court to go behind that order and consider 
whether it was wrong with reference to the latter 
case. Ntjiisikgh Rot p. Aitdebson 

[19 W. E., 125 

See RAJEETCTAKBAI C. DAStOOICAK Haebeeram 

[6 Bom., A. C., 148 

440. Objection to previons 

orderinthe case to he takenia memorandum, 
of appeal — Ctvil Procedure Code, ss. 562, 591.— 
Unless such objection is taken in his memorandum of 
appeal, it is not open to an appellant at the hearing of 
an appeal from the decree to question the validity of 
an order of remand previously made in the case under 
B. 662 of the Code of Civil Procedure. Tiiak Baj 
SISGH V . ChAKABBHABI SutGH 

p. L. R., 16 All., U9 

441. Order adding defendant — 

Civil Procedure Code flSSSJ, s. 32. -Where an 
order adding a defendant under s. 32 of the Code of 
Civil Procedure was not appealed against and no 
objection w.rs taken thereto in the memorandum of 
appeal from the decree in the sxrit in which it was 
passed, an oral ohjcclion taken in appeal to such 
order was disallowed. TilakPaj Sinyh v. Chakar- 
dhari Smyk, 1. Z. P., 15 All., 119, referred to. 
Bassi Lab p. Baaiji Lab 

[L L. E., 20 AIL, 370 

442. Power of High Court to 

deal with evidence— B'eccxW/y for remand — 
pcidence of existence of legal necessity. — Jleld by 
Pracook, C.J., that the High Court has the power 
in special appeal, beftre remanding a case, to see 
whether there is any evidence on the record which 
would warrant a contrary finding to that already 
come to the Judge below j and that it wonid bo 


SPECIAL OE SECOND APPEAL 

— continued. 

7. FROCEDUBE IN SPECIAL APPEAL 
— continued. 

worse than useless to remand the present case to the 
Judge to find whether any necessity existed for the 
sale, when the Court sees that there is no evidence on 
the record to prov e the existence of such necessity, 
and when the Judge has fonnd that there was no 
necessity : if he were to come to a contrary finding 
upon the evidence as it stands, his judgment would 
ho reversed upon special appeal as being a finding 
without any evidence in support of it. Meld, contra, 
by Baxlet, that, under s, 372, Act TUI of 1859, 
the Court in special appeal canuot try facts on the 
evidence on the record, or whether the evidence is 
sofficient to enable the Court to come to a conclusion 
of fact on the question of legal necessity, and that 
the case should be remanded to the Jndge for a clear 
finding on that question. Bait Pebshad SooKtn; r. 
Bajitoger Sahot . . .6 W. E, 262 

443. — — Civil Procedure 

Code, 1S82, ss. 565, 566 —determination of case by 
Sigh Court — In a suit for pre-emption, based on 
the wajib-nl-Tirz of a village, the Court of first 
instance dismissed the claim on the ground that no 
right of pre-emption had been proved to exist in the 
village. The lower Appellate Court, dissenting from 
this opinion, reversed the first Court's decree, and 
remanded the case under s. SG2 of the Civil Procedure 
Code for a decision on the remaining question of fact, 
viz., the amount of the consideration for the sale. 
On appeal from the order of remand, the High Court, 
on the 3rd Janmiry 1SS4, observ^ that it was not 
disposed to interfere with the finding of fact that the 
plaintiffs had a right of pre-emption, and accordingly 
dismissed the appeal, bnt added that the Judge was 
in error in remanding the case under s. 562 of the 
Code; that his order must so far be set aside; and 
that he should proceed under s. 565 or s 5G6asmight 
be applicable. The Jndge, on receipt of this order, 
replaced the case on his" file, remitted an issue to the 
Court of first instance, under s. 566, as to the amount 
of consideration, aud, accepting the first Court’s 
finding upon that issue, decreed the plaintiff’s claim. 
In second appeal bj the defendants the High Cbnrt 
was of opinion that the Jndge had disposed of the 
case upon a condition of things which the plaintiffs 
bad never asserted, inasmuch os he bad tre ited the 
right of pre-emption which was in issue ns one arising 
from custom, and not, as alleged by the plaintiffs, as 
orbing from a contract between the ancestors of the 
parties. All the evidence neecss-ary to the deter- 
mination of the case wns on the record. Meld per 
Pethebam, C.J., and Oedeiehj and Tterelr, PP., 
that the High Court was competent, in second appeal 
fiom the .lodge's decree, to look into the evidence svl- 
readi, on the record for the purpose of finding whether 
a right of pre-emption existed in fact in the -village, 
if the evidence for answering this question was 
already on the record, and tliat, in snob a case, the 
question need not ho referred to the Court of first 
appeal. Pal Kisien v. Jasoda Kuar, I. L. P., 7 
All,, 765, referred to. Per SutAloHr and Bboo- 
HREST, JP,, contra. Pal Pishen v, Pasoda Puar, 
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SPEfTAI. OK SECOlfD APPEAl. 

7 PEOCEDUPB Cf SPECUL APPEAL 
J X. P, r J]U itS. rrfmtd to. Drornos » 

Biyji . . LlfcB^S AlUXTa 

444. Second «ppe*l£fom order 

otremind~Cir>l Fr</etdartl»dt,t S/S^-EfftH 
trj Jf*l tj Ja'i! a»i Jltiiajt lar — Oa aa 

1'®=* crder of mn»ad aadw & 6C3 of tbe 
Co& c* Ot J P-ocedarr, Difli Cocrt fa tA 
tb« tafingt of fact of th( CoM vliKb otAt 
tie rcr^d, tbit Coart being * Coat cf trr irp**I> 
fend'd tbit tbcrtueT>2eor< to topfort lieia.Vcl 
icbere tie Ilinb Coart bu decided i (jnesiira e* liv 
u la ippeil from in order dd<T L SC2 of tie Cede. 
tbit deeiasi cf tbe qoaticQ of Uv «ill b« £ni! far 
•D pirpcie* tn tbe n t snd ra lap ippol irbieh icij 
raSeqteaJli be rude to tbe Hi_b Coart. l>t» 
UiUm T fain / Z £, fl J/f, I?2 nfemd to 
GimasitruAe EistiiBai 

LLL.B,15 Aa,413 

445. — ^— Appe&l £roa order of oa 

Appellate Coart— Cmf C<-^* /ffiSJj 

ee £e2.5SS— /'>edi>je«//a'(c/ fie Ccirf fe'eo.— 
1 b la ippeil toa in cedTof la AppcUiu C«rt tbe 
lufa C.*-n u btond to tM»pv u u • inaad irmj 
t«ai 1 d-e-ee tbe e-isfi of f»ct imred it by tie 

Afti 7 A. JJ_ 15 Alt. 4iJ irreoTei TruCute 

Ssuu CE1A13 L L. B., SO AIL, 42 

^‘•‘^nBiiistlon of lssp*s of 
fwt by aigi Co4rt— C.nl Pnse*d*e, Cot* 
t*.«5 «ff es7 -ir<« by tla Fin Bach tilt 1.517 
atbearfl PwodareCofagooitittBibeei Sr*!.^^ 
TO iMli(illeto.ecoodi 75 «eifa.«iitoeukJe the 
^b <^^ia«Mirbe^lbele»eTAtTyUueCwt 
hi» 0 iattri t 0 friin* 0 -trjiii»»«earto drteraae* 
my »«itaJ qneetea ef fvt. to hnlf determine tbe 
»ise ipoo t^ endeiee oa tbe record, tit tie Dub 
tJ»rt ia r«b cwe< mit rcDit unei lot tnil to tbe 
£«l*«leiT Jo,a7, r,ar 
-dlf*. 75Aiad DeetMlr* T / / 

lox r. CuwTou L Ii. R, e ail, 147 

1 I Power ofHlgli Court t/> 

ato grooad fcr tottins 

ippeil to faeb Pto tie ficusdi wticb 1 
l^lw idastEg Ki ,pp«j UjnTrf S 

^pp«i«»ti.e^~bCo2?^rt 

Iiwe'ed ttit deeee u la let of Coart i. ^ .7^ 

iio ® ^ ^ 1®4 ; 10 W. E.. 178 

fe' IS 

ILIfcE,8CaJa.,2a:UC RE,177 


8PECIAI1 OB EECOKD APPEAL 

—etmifoed. 

7 PBOCEDUEE IX SPECUL APPEAL 

ffi hiied 

449 , ■ ■ Power cf Tngb Cosrt to 

T»Ty order for eiectition— 0 «r*»y nl^f wtf 
•elei f>r —Tbe Higb (Vort In leeoad ipp^ tbodd 
Mt Tiry til erder for e»t«tioo wtiei 
foieed In iceb ■ wiy m to C»re lie deerrbfti* 
frlietfirwbieb be did net «k PsOTiF Cs-rs** 
Dcif e. Ptm Caownsaia 

tt I.. B, 8 Cilc.. 174 : 9 a BE, 455 

460 Decrees niade witlion: 

Jtmsdletfoa— Seif Jy 

Cee*^— Order iridiiy rew »• femefo 
Coort — Wbe^ tie decfaioci of tbe lower Coen 
were fond, fa epecul lyfiL t» bate b«n 
jirudutrc. end tbe ees to be ° 7 

fcaia Cnee Cca-t. tbe Hifb Coort r»de M «rdw 
•eadlcr the pliant to tie Seill finar Owt fcr 
cjra lie ipyeCeat (pluntJf) peyfe^r entim taire 
nmif., *11 tl^ (00.1 ef ilLsibro. PStT 
Bo5i< Csowssvm r Woo*A Csrw Ecr 

[33 445 

Objectioai tinder s- 


relied for the first tiiae ia second sp?^ 
fay pleiottCs - f reef »e- Emaed >y ^‘’•'T.7^ 
C»tr* wfre Cinl P m tt i mrr Ctd '^ 
0*')«eli«>s» wbab Bubt bare beoo. Vrt ww 
eide Bodcr 1 . 1€7 ef the Cinl Pmeedtrs Crf* » • 
lower ApfeUiU Ceert to tbe fiadiac* w ® 
tbe Cmt ef fc« teCiBrr, nnaet b* ti.eed fe rto* 
£»t L«e M rresdi cf eereed iTTe*^ 4 «b lie lej» 
App^te Ctert’i derm. 

e eno f*TaAxlLu . LBB,10AU«S9 

452. POlag one sppeil 

foar seporste decrees— .dMwdciete */ «py^ 
“-la eieentioo o' 1 decree fa • IhitctX llessf* 
Coort, ecitaa jeoperty biricg been B^d, » 
ifWr eCufyug lie decree, rcmiaed u firoar cf tb* 
jnd;-»eeld*‘t«- Jl Ilia tie d»Se of nfa ^ 
before tie wi^ of tbe parebiee-Eiaoey bad I*** 

pud tslo Cvart. irsppl.ed to tie Ccert br 
p-erisg tbit the i sjcmii t doe to bim leieht be f-j ” 

A. to wfaco, be Kllered.be bid ici.£e<<l lA 

UT ceder vie xaade oe petmea. S, C, JK 
ALuaccatno Bf»epi»tedecw«lKS»™**X»tt^" 
tbe fom to CbarL lie Diilirt Ifnaif ecdcc* 
tilt £,C,J> lad r ifanll be pud befme -A. -* 
tioogbt K leit inaiut B, C, JD, Kid S to laftiw 
Dwtoirt iloBsiPe CboTt foe i deebir»i“ tta* br 
C9b*’L d to tbe i&eoey lad to cet iflde tbe eud 
Tbe Ifiacf Mt Hide tbe er^ led dafaced & 
itustd to b“ entitled to tbe kbsobcI, B, C , JA 
•Bd B eercnlly ifpoled Koiiaat tbs 
md the Ihitnct Coait psMed • decree fa 
•ppeiL Gaaacas A'e rat. J. ymoited ooe KecOBo 
■ppciL BSiiins B r. D. lad D p*rU» *5^^ 
•mast tbe four drc ut i of tbe thetrwt Coart. Bt!* 
tbit ^ vie locsd to £le 1 wpinte irT**! 
mA of tbe deertei pmd by the DsSrvt OwS . W 
•M. bowerer, lOoved ly Ua Ooert to »=e3d » 
»«*a»d ipped ind file three laae ««e>d ifT;^ 
Caiiar r.Ematoun 
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SPECIAL OR SECOND APPEAL 
— ecniinned, 

7. PKOCEDDEE IN SPKGL\L APPEAL 
— contir.uetl. 

463, — — Change of pleading in 

appeal — PrarfiVf. — The plaintiff, alleging himself 
to be Joint in estate nith A, his granilanclc, sned to 
set 8'iile an absolute gift of the house in suit made 
by A in fai our of his wife, ns nho the subsequent 
sale of the liousc by tlic wife to the defendant. Tho 
lower Appellate Court, finding that A was separnfe 
in estate from plaintiff and tho sole and ciclnsivo 
oavncr of the house, held the gift to the wife and the 
sale by her to defendant valid and dismissed the suit. 
On second aiipcal tlie plaintiff contended tliat he wns 
the heir of the douce, and that under the deed of gift 
she hadroixmcr to alienate. Held that, the case 
put fonvard in second appeal heing totally different 
from that which was originally put forward and 
tried, tho appeal should he dismissed ICAsmA p. 
Matos Lai . . . L L. E., 10 AIL, 495 

464. Omission to examine avit- 

ncsses — Second appeal, Ohjeciion on, on the 
ground oj such omission . — A Subordinate .fudge, 
after examining some only of the plaintiffs’ witnesses, 
was of opinion that there was no necessity for further 
CTidcncc. and passed a decree for the plaintiffs. Tea 
witnesses whom the plaintiffs liad summoned were not 
examined. The dcfiudant appealed to the District 
Judge. At the hearing of the appeal tlie plaintiffs 
did not inform Che Judge that some of their wit- 
ncMCs had not been examined, nor did he become 
otherwise aware of the fact. He reversed the lower 
Court’s dctrcc, being of opinion, on appeal, that the 
plaintiffs’ e\ ideiice had not proved their case. The 
plaintiffs appealed to the High Court, and contended 
that tho decree of the low cr Appellate Court should bo 
set aside, in order that the excluded eiidcnco might 
bo tahen. Jleld tkat tlicro ivas no sufficient reason, 
on second appeal, to set aside the decree. The pinin- 
tiffs ought to have brought the facts to tho notice of 
the lower Appellate Court, and, not having done so, 
they could not on second appeal Lake tho objection in 
order to hna e a cbance of a second trial. QciAot i\ 
Babetou? . . . I. L. E,, 18 Bom., 338 

455 . Defective judgment of 

AppeUnte Court, reversing Munsirs deci- 
sion on credibility of witnesses — T’/acrice 
— Procedure — Judgment, Form of. — Case* in which 
the High Court on special appeal, being of opinion 
that tlie judgment of the District Judge rca'ersing 
that of tho Muusif on the credibility of the witnesses 
did not fulfil tho conditions that a judgment reversing 
such a decision ought to fulfil, brought up tho case 
before itself and heard it as a regular appeal. Pob- 
MESnnB CHoWBirox r. BnuonAii Chowditot 

[I. L. E„ 17 Calc., 256 

466. -Objection to suit on 

ground of want of certificate — Suit under 
Fehlan Agriculturists' Jlelief Act.— An objection to 
a suit under theDckkan Agriculturists’ Belief Act on 
the ground that a proper certificate had not been 
•obtained could, it was held, be taken for the first 


SPECIAL OR SECOND APPEAL 

— continued, 

7, PEOCEDDBE IN SPECIAL APPEAL 
— continued, 

time in second appeal, as it was an objection affect- 
ing the jurisdiction of the Courts below. NxAiiTnBA 
r. Nasataiad Faeidsha I. L. E„ 13 Bom,, 424 

457 . Change in nature of suit 

ou second appeal — Failure of proof of case as 
first stated in pleadings, — Plaintiffs, being members 
of a joint Hindu family alleging division and a sale 
to them by otlier members of their share in tho family 
property more than 1:: years before suit, sued to eject 
a more recent pnrcliaser. The plaintiffs failed to prov'c 
division ns alleged. One of the members of the 
family who was in possession of the property to 
which the sale-deed related did not yoin in executing 
it. dleld tiint the plaintiffs, hav ing failed to prove 
division as alleged, were not entitled in second appeal 
to h'lvc their suit treated as a suit for partitioUv 
Mtjxtcbato r, EAVAKKisnj.-A 

[I. L. E., 12 Mad., 292 

458. Powers of Appellate Court 

— (Jueslion of fact — Cml Frocedure Code, 1SS2, 
ss, oS4, 5So. — The limitation to the power of the 
Appellate Conrt in hearing a second appeal under 
ss. 584 and 535 of the Code of Civil Procedure, 
1S82, must bo attended to, and the appellant ainnot 
bo allowed to question the finding of the first Appd- 
late Court on a question of 'fact, Peetap Chttsbee 
GhOSE r. MonENBBAHATn PtniKAIT 

[ L L. E., 17 Calc., 291 
L. E, 16 I. A,, 233 

469. Objection taken for first 

time on appeal — Misjoinder of causes of action 
— Ctril Procedure Code, s. 44, — It’hcre an objection 
under 8.44 of tho Code of Civil Procedure as to 
misjoinder of causes of action was raised for the 
first time on appeal, tho High Court on sccoud 
appeal declined to entertain it. Pthoiidiba Frishnajt 
Patel V. Pamchandra Bhagcai, I, L. P,, 5 Pom., 
654, followed. Matoa v. Guezae Singh 

CL L. E, 16 All,, ISO 

460. Objection to jurisdiction 

on ground of wrong valuation of suit—Suits 
Vahuition Act frill of MSB), s. IJ.— Tho High 
Court held that it was not at liberty to entertain an 
objection taken for tho first time on second appeal 
that tho suit was not within the pecuniary limits of 
the District lilnnsif’s jurisdiction, as it appeared 
on the merits that the appellant had not been pre- 
judiced. MtTTiroSASn Mudamae v. Pjasabx- 
iiANiHA Mcdaiiae . I, L. E, 18 Mad., 418 

461. ■ Objection taken for first 

time in second appeal that preliminaries 
to suit bad not been taken — Practice. — In 
a suit for a declaration of the plaintiffs’ right to 
have their names registered as purchaser-', an 
objection having been raised, in second appeal, that 
tho Court had no jurisdiction to entertain tho suit, 
as the plaintiffs had not previously asked the 
Collector to place them on the register, — Meld that 
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SPECIAL OB SECOND APPEAL 

7 PBOCEDLRE IN SPECIAL APPFAL 
— ronlimwtJ 

thi» circQiD«t»nce wi» tot n«c»mry to g»T* Jnn»* 
diction Uthongh it iniglit be a n-iion fur Iratisg 
tte mil (t prcmitnre Tbst objection 
bcios taten for tbc fir$t time in accond appeal ic»t 
d sallowed Bmiljl BlJi r Vurnv 

. [ILK., 18 Pon^ 43 

462 Objection bated on point 

of law —An objection based upon a point of law 
tnsj be made In second appeal proYided it d<wa not 
iDTolve the taking of any add tional eridmce On 
matters of disputed facts GATsaTta r Gnnsai* 
tiWA 1 L lL,10Eom,331 

483 — Objection taken onappeat 

irom fliwi decree to order of remand not 
appealed frem — The contention that a map was 
admusIbU in evidence was held to be open to the 
appelUnt on leeend appeal althongh he had net 
appealed againf an erd r of remand made by the 
lower Appellate Court reieetuie the man as not 
being tdm.ibU dsete, » j / g. 14 

3«w, and Aemes Ur Sisei r 5*eed,a 5..el. 

^ 310 niowj^ Kawto Psiiaaii 

nsZASI r JlOlt CKi'TPBA DcTTa 

CLLB,23Calc^d35 

P*T itamp doty 

net Stamped will 

Brt be sorted on swond tppeal on p*yni*n» of 
•top and prealty when tleti'i, noes'idmee that 

L.22L„lVai”4T., i‘i -SLI 

• LL. R.,20Bottw7Bl 

P- L. R , ai Bom., 325 
of ‘’y 

appeal- Where ptotiff.Ld 

cirenmstaiicea of tb* m«. eh i ^ the 

aniendedooteMi^A *** ?'•“* ibootd be 

s;:d'!‘4inSLSS““^ 

467 P-^^.20Mad,4e7 

of reuttu 

V««.e« e/«py.ortie.»e,t j5„t 


SPECIAL OB* SECOND APPEAL 

— (vacleded 

7. PBOCEDUnF IN SIECIAL APPEAL 
— coaefaded 

s« ttfoiui appeal- Pfoclicc— A pUktilT who Ui 

purchased part of certain tnorti-'a^ property and 
sacd for possess on, obtained a decree orumog that ht 
shonld pet poasession on piyment of the wbcle mof^ 
gsge-debt He did not la the lower Coarts sA 
that the Bsorfsape debt should be apportioned bat did 
so in seecnd appeal to the High Cimii. Indcr the 
oiteamstaners, the Illgb Court refused to i-tfffei* 
with the decree The plaintiff had a remedy by sa4 
for eontrihntioa lasio Babaii 
AWBO LL.B,31BMn,667 

488 Appeal to lower Appell^ 

Conrt by respondent In Bigb Co^ in 
BOfficiently stamped— Coart Arcs (rJT v 

« fl>— IThne It ww# discortred In SM®! 
appeal In the High Coort that the resreodent, 
appellant in the lower Aj pellste Crart. h»d “» 
paid a snflicient eonrt*frt oa hti memorstnlani ol 
appeal in t^t Court and up to lie date of iM 
heating of the appeal In the Sigh Conrt, thWeb 
called upon to do so, bad not made good the dcnrtaef 
It was IrW that the ptoper proerdnre I® 

dumUi the respondent s appeal to the lower Appe^ 
Conn Mder a. 10 of the Court hees Art, hut to rs? 
the issuing of the deiree, if any, of the High 
m faeour of the mpondmt until meb l«n< » 
additiorial oourt fee due by him might h* I*“ 
Kabab Snten » CBAttTUHic* '■Dton _ „ . — 
[LI.E,S0AU,Sffi 

488 Objection as to imptopf 

Adaiseion of doewnent la eTidanee-— « 
objeetioa tbit a dceumrsl which per se is ^ 

missive in evidence has been improperly adauttedU 

evidenee eannot be entertauied for the first li®^ “ 
eensid appeal Jlilltr r A/adAo Das, / A. I’ 
Ml. 76 L. S. S3 L M. 10^, disUiig^« 
Gm^aa CnAssAA OA:roni r Biassbba 
Cnanruii , . 1 C. WN«630 


SPECIAL COUMI5SIONEB. 


— Beguter prepared by- 
See ErmrscB— CiTtt Ci9i»— B isoeiu 
nort Docmsirrs — B boistms. 

[LL.B., 22 0110.113 


SPECIAL COhlMIBSIONEBS. 

Jnrisdietlon— Ae«y Eey •Wf ^ 

3SS8~StUat ^reeaneif faai/e— J/e»s< prep^* 

Id 18o 5 the Pnvy Conned decided against the rigtit 
of the Beneal OoTcrnmeat to letonie and re-«sr** 
the ghatwali lan^ in the lamindsn of hurraehpo** 
In 1860 the Sndder Court acting ae Special 
monert under Kegulation III of 1823, at theinstsow 
of the laaundar dimted the release of the itfunieo 
lands, but did not decide at to the n^ht to Iheme^ 
ptofiU which the GoTrraroent had recaved fiom the 
ghatwala dunng the penod of resumptf®. deauinK 
this question beyond their competency as Spec*** 
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SP23CIAI. COIimiSSrrOirEES— 
CommiEsioners The zamindor haTintr appealed to 
the Privy Council, complaining of the omission, and 
contending that the mesne profits should hare been 
wholly adjudged to Hm , — Held that the Special 
Commissioners had jurisdiction to decide upon the 
true title to the whole money in dispute, and to direct 
the iKiyment and disposition of the same with inter- 
est. Leehakunv Sa-GH r. GorEBJorE>T op Bek- 
. GAi . 1 W. E., P. C., 20 : 9 Moore’s I. A., 479 

SPECIAL COtJET AT EAUGOOH-. 

See Appbw, in Cbijiinjii; C.iSEs— A cts 
— Buema Courts Act. 

- [I. L. E., 4 Calc., 667 

SPECIAL DAMAGE. 

See LniiTATioif Act, 1S77, s. 26 (1871, 
s. 27) . . I. L. E, 1 Mad., 335 

Allegation of— 

See Cases tjkdee JcEisBictnoN op Cmn 
Coimr— A bitse, Depamation, and Sean- 

DEB. 

See Cases dudes Jdeisdicxiok op Civui 
CoTOT— PDsrto IVats, OBSTsrcrioir op. 

See Cases diojee Eight op Sdh— 
Obstedction to Pcslio Higkwat. 

See Cases ditdeb SIiAkder. ■ 


SPECIAL JUDGE. 

See Appbad — Acts— Bengad Tenanct 
Act . . I. L. E., 17 Calc., 326 

See Bexgax Tenaact act, s. 102. 

(L L. E., 22 Calc., 244 

Ste Bekgai. Tenakcs Act, s. 108 . 

[I. L. E, 21 Cola, 521 
See Dekkan Agbicdltuhists’ act, s. 3 . 

p. L. B., 14 Bom., 387 
I. L. E, 15 Bom., 30 
I, L. E, 16 Bom., 128 
See Dekkan Agbiopitdeists’ A cr, s. .^ 3 . 

[L L. E, 13 Bom., 684 
L L. E.. 16 Bom., 180, 650 
L L. E., 19 Bom., 288 
I. L. B., 22 Bom., 520 
L L. E„ 23 Bom., 321 
See Eetiew — GB orND pos Eetiew. 

[I. L. E., 15 Bom., 660 

See EBriEW— PowEB to Eetiew. 

[L L. E., 19 Bom., 116 
I. L, E., 20 Bom., 281 

■ Order of— 

See Speciad oe Spcond Appeai— Oedees 

SDBJECT OE NOT TO APPEAD 

ri. L.E,ie Calc., 696 
L L. E, 21 Cfllc., 776, 835 
LL.E, 22Cal&,477 
XL.E, 24 Calc.. 462 


SPECIAL JUDGE— cotscltided. 

See SrPEBUtTESDEscE OP High Codet 
— Cmr. Pboceddee Code, s. 622. 

[X L. E., 16 Calc., 598 
L L. E., 21 Calc,, 935 
I. L. E,, 18 Bom., 347 
I. L. E, 19 Bom,, 286 
L L. E, 23 Calc., 723 
L E E., 25 Calc., 34 
I. L. E., 26 Calc,, 556 

SPECIAL LEAVE TO APPEAL. 

See Cases dadee Peivt Coruerti, Peac- 
TicE OP— Speciad Leatb to Appead. - 

SPECIPIC APPEOPEIATIOM 

See IssoiTEKcr— O edek AND DlSPOSI- 

TIOK . 1 B. L. E., O. C., U4, 131 
f3 E, L, E, O. O., 66 

SPECIPIC PEEPOEMAHTCE. 

Col. 

1. Genee^ Cases . . . 6S0S 

2. Speciad Cases .... 8806 

Sec Deoeee— Aiteeation oe Amem>- 

MEUT OP DECBEE. 

[I. L. E, 12 Bom., 174 
L L. E., 15 Calc., 2U 

See Evidence— Parod Evidence— Vaex- 

ING OE CONXEADICTISO 'WBITTEN IN- 

stedsients . . 8 B. L. E, 88 

[7 C. L. E„ 577 

iScelNJDNcnoA— S peciad Cases — 
Breach op Agbeejient. 

[I.L.E.14Mad., 18 
L L. E., 18 Bom., 702 
I. L. E, 18 Bom., 764 

See Jdbisdictios—Sdits poe Land — 
Genebad Cases. 

[I. E E, 6 Gala, 82 
Bonrke, O. C., 218 
L L. E., 19 Calc., 858 
L L. E, 14 Bom., 353 

See Cases dkdee InirrAiiON Act, 1877, 
AST. 113 (1871, AET. 113). 

See Management op Estate by Codet. 

[1. E E., 15 Calc , 263 

See Mikoe— L iABmrr op Minos on, and 
Eight to enfobce, Combacts. 

[I.L.K,20 Calc., 508 
LL.E,18Mad.,416 
I. L. E., 27 Calc., 276 

• See Pasties — Paeues to Srirs — C on- 
tracts, Spits on. 

[I. EE, 6 Bom., ITT 
6 B. L. E. 483 
L L. E., 10 Calc, 1081 
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SFECIFIC PEllFORMAKCE-fc«/i»*«f i 
Pisms — riBTizi TO Suits— S pict* I 
no FtBrOBVBBCZ. 

[Ll..IU.18Ua(1.41S 
Ll<.B^18AlBd^2U ' 
2C 'W.l?^42 I 
LL n.,2aBonu48 

&te BtGXITBlTIOX ACT 8. 4S 

13 Mad, 324 
1. 1^ 6 Cale^ C34 

I. h. TL, 10 Calc 1 710 
I. li. R , 27 Cale^ 488 
Sta Biai«TBATiojr Act 16"7 ■ 49 

tlB B,68 

L 1.. R, 12 Mad^ 605 
I. L. R, 13 Alad, 308 
L Za. R, 14 Al&il, 65 
Sat Cists rran rtoiSTKATios Act I 
1877 I 77 (18CC, i 83) 

S»» Eitcikc Btlitt Act a 2* 

(L I. R, 1 AIL, 665 
S«« \ tttob isD 1 ri(.Bitis— Lau o» 

2aRR,pc.,m 

Sat VjyuoB ATO lYrcniiiB— CoiTTLa- I 
uo j 07 Tu'cimt, 

II R R. 17 Calc, 910 
Sta 'mOllKOpciCBiSlB— PciCHlf*. 
mosbusoctju* pATicim rr Pc» 
'^*** . 1BWR,44 

ll- !>• 24 Calc, 887 

1 R Ra 21 Bom, 827 
Sat 1 isBOa IJB iTECSAtCB— T itu 

Cl- R Ra IS Bom, 657 
tioa. «Ere«nent to refer to arbltra- 
Stt Conun Act s 38. 

P- ^ R. 1 CaIc., 42, 466 
* cf contract to give in marriage 

L GEliELAL CASES 

tractZs,rt f~ “fcon 

^Ets. Muskk Dm^ 

Q _ „ N ri3WR,l49 

Prt«D‘ to .party «bo li not ^ 

trtle,p^^^i«,P‘rtof^sgrKB«,t. 

tRt »>* mart sli^ 


SPECIPIO PPBPOnMANCB-cea'ias*!. 

1 GESFBAL CASES-^art««uf. 

Bak Tujtoo Kooxikoo t. MnticE Dossn 
[14 vr 

3L - J ltadtteii l9<arrj 

tttmjreamft ~0^ wbo tfl* the Court for a Arcre 
tar •ptrjSe jKTfofassnw cfaaa^rrricfotaiTrt sliov 
that be u *3 in;; and able to etrrj it os la s3 2> 
tastetul jnrts m far as be Is coecersed sod ibo list 
DO art of bis own in relslKm to (be ap^mest lai la 
anysAterisl degrro Asmmflrd bti opp^est. Ileess 
not erlert one part of tbr aneeaect for brearb d 
•oothfr for perfortBAnce He most be pwpsrtd to 
carrp oot 0» mtne of bu own part of tie eta-"^ 
before be can fall epon b a adrerau^ tlro'ijb 111 
iDatnunest^tp of the Contt to apeciEca’ly arfs.e 
tbe U'tCT part of tbe axTtensent. \ijHTisiTa_W 
HAsaSAM * Batu ^AUTA» 1 Boai,Se3 

4 JUeaet oj Salt] 

tmecotttj lefert ika Cetrt — Particaaeebisj rjec.^ 
pertottnanea efaeostract alvold cone to^Onut 
forrtiicf wilbin artaaoaabteiiiae Sak r Anv'^t 
laaiimt Sajs . 6 Uad, 75 

5 — — — Mteoet »/ f*'*** 

—StjUlo dtwtoyti —i fwS for spetlAe perforwa^ 
«f a contract to *<ll Usd will Mt be if (be puusA 
neglecta to esfoRr Lu ngLte for a Vioa Use 

nee tbrw ytara) after b • n.bte nnlrr tbe 
for sale aecrvd asd If be dros not set op to s eowi' 
tM) precedent to tbe sale to blm If be baeuy 
claiaat alb it wool! be for dsssages agaiui 
petaen brtaluog tlu eontiact for low foitoined bpj" 
non falClaoit ibcrw L PetssAO BurOR * 

Smos 8WS,seO 


- Eight to Bpecifie 3 ?erforffl* 
Anca—Xopre cj limt—AgrtTnani le camtatrat 
/or mtiat frept rf*e— A.rreadrr o/Ia*f ^ 

Tba letsUo! a long pending litlgaUjs was Ibat toe 
defeodaols were direct^ to pay wasilat for 
lands wb ch they bad loaKaaed osd® »“ loralid 
bUun] eUiflj Tbtj anbeeqnenUf entered into a 
compTmue wrth tbe plaintiff tbeir iamin<iir ar* 
•grd that. If (bey defaulted la rent, or if ibe land* 
hteamekbaauf the lamindar Or were by any 
to be alieoated. the defendasta woaU pomt out ^ 
Unda.or tn failnre to do thu wooU p*!*^®**" » 
tbe lou of the same JItU that lapae of Wne ^ 
ratrender d (be lands woe no impedimoil to “S 
Cwirt grasticg relief to the plaintiff lathe abape^ 
a deem for ipetife per f tamanee PBOTirCarR>» 
Ebob a aooBoo Dots Bor PaoiA? CaUR®** 
B»,.. Cm„„ c«.«.J.or^ a,lBa4.W 


— Delara»l»»3i¥ 

a* amtl—Bftrap S^ia/Aat a Si—Ji'oSaff/* 
partem ttei a party la lie etmlrael tf aeitei J* 

per/omaafe — Aplaintiffneden tbe^^ 

FAroary 18«1 for specific cerfonnanee of a 
entered into on tbe lit March 1878 by 
&a. 1 and joined m that niit as a defendant a ttan 
~~-J. who aUeged that be wai tie owner of tie JW 
the aabject cf tbe contract, aeeking to oK^ 
and other wbef as agaimt inch thitn 
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SDECEPIC PEEFOKMAITCE— 

1, GEEEKAIi CA&TS,S— continued. 
person, stating that he i\as a benamidar of defendant 
Ko. 1. On second appeal such third person contended 
that the discretion pi\ en to the Court under s. 22 
of the Specific Belief Act oiight not to be cscreiscd, 
as the piaintilE had slept on his rights for nearly three 
ycarsi Jleld that, although the principle of the 
objection as to the delay of the plaintiff in bringing 
his suit was an important one, and one which ought to 
be considered by the Courts in the exercise of their 
jndidal discretion under s. 22 of the Specific Belief 
Act, yet the point not having been taken in the 
Courts below, and there being nothing on the record 
to lead the Court to presume that the ordinary rule 
applicable to suits of this nature had been dis- 
regarded in the Courts below, the objection ought not 
under the cirenmstanccs to be allon ed to pi ei ail in 
second appeal. STokund LAri r. CnOTiT LaMi 

[I L. E., 10 Calc., 1061 

8. Performance of 

portion of agreement. — Per PONTIPEX,',/. — It is of 
the essence of specific performance that part only of 
an agreement should not be performed. Cnurs ». 
BiiowK . . . . L L. E., 6 Calc., 328 

S C. in lower Court. Bbowh c. Ctts 

[6 C L, E, 487 

and on appeal. Cutis i . Browk 

[7 C. E. B., 171 

9. — Specific performance 

of part of contract and damages — Power of Sigh 
Court. — The High Court could, under the Charter and 
Act VIll of J8 b 9, grant specific performance of part 
•of a contract and give damages for the breach of the 
remainder. In a suit for specific performance of 
a contract tlic cause of action is sufricicntly shown by 
a statement of the terms of the contract, folloned by 
the averment of the refusal of the defendant to per- 
form it,-nith a readiness and willingness of the plain- 
tiff to do his part in it. DuuKTonAM: Doss o Kam- 
lOoncK Attoh . . 14 "W. E., O. C,, 16 

XO. Ascertainment of 

damages — Ctcil Procedure Code, 1859, s, 19S —Spe- 
cific performance asapphedto partnerships. — Theas- 
certainmont of the amount of damages was a neccs-ary 
preliminary to a decree under Act VIII of 1859, 
B. 192, for specific performance of a contract and pay- 
ment of damages as an altcmativ c in case of non-per- 
formauce. Ihc application of the doctrine of specific 
performance to partnerships is governed by the same 
rules as those uhich govern it in other cases. There 
are only two classes of Cases in which specific 
perfonnanco of an agreement to enter into a partner- 
ship has been decreed : first, where the pai lies have 
agreed to execute some formal instmmeut which 
would confer rights that would not exist unless it was 
executed; sceondlj, where there has been an agree- 
ment which has come to an end to carry on a joint 
adventure, and the decree that the agreement is valid, 
prefaced by the declaration that the contract onghtto 
ho specifically performed, is made merely as the 
foundation ot a decree for an account. VrEDA- 
OHARA EATTAN H. BAJIASATAMI NAIAKAIT 

[1 Mad,, 341 


SPECIFIC PEEFOEMAE-CE — continued. 

1. GEKEKAI/ CASES — concluded. 

11 — — -Joint coniractees 

— Sight of one coniractee fo specific performance 
against the wish of the others — Specific Belief Act 
(I of l'i77J, s. 16. — Under a single contract to convey 
land to several persons, it is not open to some of the 
joint contractecs to enforce specific performanoeof the 
contract if the other contractecs refuse to have specific 
performances. Sahue Eahitan v. Mahaeam- 
TJSNESSA Biei . ' . X B. R., 24 Calc., 832 

12. Discretion of Court 

to give relief — Vendor selling land tothird parties 
tn breach of Ins contract. — The fact that, suhse- 
qnently to, and in breach of, his contract to sell, the 
vendor has sold the same land to third parties having 
noticb of the contract, and tliat, if relief is refused to 
the plaintiff, the land may remain in possession of 
such third parties, docs not affect the question ns to 
the propriety of the exercise by the Court of its dis- 
cretionary power to enforce the contract GuRU- 
BAMi c. GAiAPATHiA . I. Ii. E., 5 Mad., 337 

13. Practice — Liberty 

to apply — Belief after juaginent — Damages — 
Seotew — Alternative relief. — On tlie 27th April 
18Se, a plaintiff broiiglit a suit praying for specific 
performance of a contract, or in the altornativ o for 
damages, and on the 24th Bov ember 1886 obtained 
therein a decree for specific pciformanoe with the 
usual libcrtj to applj . On the 6th December 1886 
the plaintiff discovered that it was out of the defen- 
dant’s power to specially perform bis contract, and he 
thereupon, on the 13th April 1887, applied to the 
Court which had granted the decree for re-hearing 
of the suit on the question of damages, asking that, 
in lieu of the decree for specific performance, a decree 
for damages, when assessed, might be entered up. 
Seld that ho was entitled to ask for such relief. 
Peaeistopaei Dassee t. Haei Chaean MOZUltDAE 
CnovvEHEY . . X L. E, 15 Calc., 211 


a. SPECIAL CASES. 

14, Agreement to purchase and 

payment of part of purchase raoney— Bight 
of purchaser . — When there is an agreement to sell 
and a part of the consideration-money has been re- 
ceived, the stipulating purchaser is entitled to specific 
performance on paying down the rest of the said 
money. Shib Kishek Doss t. Annoon Sobhak 
Chowuhet . . . 3 "W. E., 103 

But see Kaaitohoo Sueaiau Sieoae v. Goub 
C nUIUIEE SUEITAH SlECAE . . 8 W. E., 64 

X 5 . Contract in respect of ad- 

justment subsecLUent to decree — Act S:XI1I 
of 1861, s. 11. — A suit lay for specific performance 
of -a, contract in respect of an adjustment subsequent 
'to, and for property beyond, the decree, notwithstand- 
ing 8. 11 of Act XXIII of 1861, which applied only 
to subject-matters relating to the decree. East 
Loohun Bubea tt. Madhub Chundee Bubba ^ 

[3 W. E, 118 
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6FECIFIC l?£ll£'OnMA17CIi-ei»{iis/(f 
2 SPKCIAL CASES— 

16. Resale oapurcbase'Sicmey 

beuis unpaid— Airiay ,» fcymeitt teltrt *a tim» 
»» fize<i . — \\’bfn the pnrchijer of so etUte paid 
eam>t*m ncy and nu tim« wat fixed for pay 
nent of tbebaUocr, and the Trodorre-aold tb* pro- 
perty *ithia awrefc,— i/rU tliat tbe resdir waa 
bound to bare waited a rnuooable period itbat tb« 
Kcond pnrebaaer toolc cotbing} and that tbe first 
parchaier «at entitled fo a decree for tprclfic per- 
fcmance SltiHCB Au r Saio SaaoT bma 

[W.ll.,J864, 281 

17 Agreement to exchange Und 

—Eemeiy of itlltr eurtfniol (s pirefoad.— Uberc 
a piece of Und waa told la eonaideration of rrreitlo? 
ID exchange another piece of Und wkcb wa» not 
gireo,— ifeW that the aelter’irHnedy.taTinp nvard 
to the termiof theecntrartiEadf «aa notbya amt 
topetbsckthelaiidBoU,hotbi a amt ferdamageafor 
breach of rnntriet r by a amt lor lie aperffie per- 
formanee of the contract or ao mneh of it ai aaa left 
unperformed, hisia ali « OomTyrrr 

CS Agra, 301 

l^B. Contract for lands for which 

otbrrs were to be exohanged-fied for 
^Ti«e pUiBlifl tad contracted atilh 
feaUnt 1 1 perehaae fro turn a chart of certaia 
»?***' “''"'^<’6 the ecstract cerUia 
bad hi thoeaejUtM aitoalcd withia a defiaed bwn. 
dary defaadaet kinijig hiaaelf to make •*»» <a 
ptai tifl cth« Unda In «iehaage,-Zfefd that, if ^ 

PerfoTOanTTM 

xor daiueea, bat ctraW cot sot for the caefntMi 
Unda StanoMDaxtar JcccxaaVrci^inSr 
[0 w. - - 


in the way of sndoe inflnetce £ 
tmiu 1-T the pUintiff wu to 
anee, and net L her nghU .. ?b„ ” 

Prenonily Bbow*«.Sm„ 4/ 

[2 Agra, 277 

^ w-oafte after 
urn P»“^.pp!iedir»tCtJ^"iSXrS^ 

SSS— ^=5 

agreement waa^ £!“£ eonn^tam fa tbe 
.■ >1. «.» 


SrECinC PEBFOEiIANCE-<N>af<a«A 
2. SPECIAL CASES— rta<>a.«f 
wholly or in part to their ntpcrtirt iharw lies* 
CBasonroHd ilreoovxjr DmSaos _ „ 
[low E-,e9 

2L Contract for appointnest 

of arbitrators under Land Acquisition Act 
—In the matter of Uod aenmutica procetdlan nnsf 
Act VI of 1857 a wtlce waa. on tbe snb ef Sar^ 
her, errrrd upon the defmdanta, tijaed by the uS 
lertcr stating that be lad apjoiated an art tr»t« *> 
behalf cf Csrmment. and reqn'rng the deftfidi^ 
to appoint a second arbitrator to drtertmae t_e 
anyinst of eompenaation for the Lmd (detcrihm; C) 
reqnired hy the B.D.and C. i Ra3wat CooUep- 
The defendants' secretary wrote in repJj that w 
def ndanta bad appointed an arUtrstw on the.r ^ 
hall to determine tbe amount of comrffltaliM for 
tbeir Und reqnired for tbe B., Ih, and C. L Eau^ 
Company AcMi/a— That a contraei *»» 
into by tbe lart-enituied notice and letter 
to It. of which rpecific performanee eonU fc* enft«^ 
EaaamtNt XiaisTAsn Cawa r 

or &TAT8 fox IniA • • 6BotB..OC«0V 

22 Aigrcemsnt for renewal of 

leaae -Jyrtfmimi If kmiiatd o/oa»— 
reace ej meW^ayee — Immorctble 
tbe liUndof Bombay waa roniryed in I8>9ta A 
bit wife (Pani), tbrirbiiii, rtetutcra adwa*^ 
fees, and aaeigcees, and waa acfaeqnmtly t*^**!^ 
by A and bia wife, let the tncrtfisw 
anter into poneMXC. In 18*)! If aloae est^ 
Into an agrtemcct wltb tie pUlntiS to fjre 


_™ etocuTTmce of the mortgagee and of £?_£o. 
A ninat ipeciSraBy p^forni tua nsitraet. ih*'^ 
toocDirmceof the mortgagee eoald 
tight of tbe pUIirtm to tpecific performance bj 
tbe agrerment, hecanae A tbonU titber 

redeem ihc mertpage or pwBUt IbepUintiir to . 

Aaobwi B sxAuji t ItooEu . 

23 Contract requiring 

tratlon— Faifspt fo rcotrfer— P’arejiffered 
meaf —The pUintifl eoQtraci^ witb the def*i^ 
few the pnrehaae of a piece of land, and ^ 
part cf tbe puTthaae>ii>OQey it being agreed tSB^ 
baUnce ahonid be paid after regiatration cf at* 
sale The dcfeadiuit kept tbe A-cnmenl 
but faded to grt It rmttered. InaaaStbJ 
tiff to enforeo specific perfonaance,— -Held 1^* 
woald he. TairntA ScirBiai r Lasix CB*^ 

KABTXaci ,_a 

[BB.!,. R, Ap., 134:15 W E, I8» 
3f« Babxattlla s SAxnrmxi Kaocm ,, 
{IB.I..R.F B.,S8'10WE.,F E.6I 
Tcmi Pahc c Uahasxo Dai — 

18B I..B,A C,105.10W.B,«'» 

Fat! Chaxd SAsr * Liums Srsiis Ba* 

[0 B I. E., 433 . 14 Moore’s L^ ^ 
10WB.,FC,®® 

PxAincllAlcTlAZSAHf.IIoaiSSOX _ —a 

[3 B. R E, Ap^ 40 : U W. B-. »«» 
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SPECIFIC PEBFOE.MAE'CE-conrtnue.?. 

2. SPECIAL CASES— continued. 

24. Unregistered contract — 

Agreement. — ^The plaintiff lent defendant E20,000, 
and Tcccivcd n doenment in the follonlng terms: 
“ On demand vre promise to pay S V M R G and 
C T A C G the sum of rnpees twenty thousand, ralne 
‘received. Memo. — For the above promissory note, the 
grant of the dockyard and oflices to he deposited in 
three days, and a proper agreement drawn out. The 
time of credit to bo one year or eighteen months the 
interest at Rl-10 per cent, per mensem.” In a suit 
to compel specific peformance and for damages for 
breach of the agreement contained in the above 
memo., — Scid that the memo, contained an agreement 
of which a Conrt of cqitity would erant specific per- 
formance. had not defendant rendered specific per- 
formance impossible. CnnniE o. Mnitr Easier 
C nETir . 3 B. L. H... A. C., 128 : 11 W. E,, 620 

26. — Reoigiraiton Act 

(III of 1BT7J, S3. 48,49, and 50 — Oral agreement. 
Evidence of — Effect of oral agreement as against 
sulsequeni registered conveyance, — A, by an oral 
agreement, agreed to grant two mokurari leases of ccr- 
* tain properties upon certain terms to R, and thereupon 
executed two mokurari leases in favour of D which 
were not, however, registered. Aftem.ards A granted 
two moknrarileases of thosamemonzahs, upon terms 
more favourable to himself, to C and D, who, at the 
time of such grant, had notice of A’e previons 
agreement with 5. Seld, in a suit for specific per- 
formance brought by R .against A and to which C 
and R were added as defendants, that, notwith- 
standing the provieions of ss. 49 and 60 of Act III of 
1877, R could obtain a decree for specific relief, and 
a dedaration that the leases to C and D were void 
as amiinst him. Eeitai Chakak Dhabau r. Kokh. 
Bag’ . 1. 1*. B„ 6 Calc., 534 : 7 C. L. B., 487 

28. Bill of sale — Agreement to 

transfer share of projpertg in consideration of ad- 
vances for suit for tis recovery — Damages forlreach 
of contract.— "Wheve it was agreed between A and R 
that, in consideration of certain proceedings to be in- 
stituted jointly by A and R and payments to be 
made by 5, for tbe recovery of certain property 
claimed by A against C, A would make over the 
half of the property recovered to R, bnt A, 
contrary to the terms of the agreement, without the 
consent of R, compromised his claim with C, and 
obtained possession, — Held the agroeraeut did not 
operate as a_ transfer of the property to R ; she could 
not sue to eject A. Semite — R’s proper remedy was 
a suit for specific perfonuanco or for damages for 
breach of the contract, to support which it would 
have been neccss.ary to allege performance of her 
part of the contract, or at least readiness and 
willingness to perform, bnt prevention by A. Bhobo- 
BOOiimEE BASSEABC r. ISSUR CnUNDEE Dctt 

[U B. li. E., P. C., 38 : 18 W. B., 140 

27. Agreement for mutual re- 

fusals before giving up dweiling-honBe — 
Condition precedent — limitation Act, 1877, 
art. 113.— Ivo brothers, V and R, in 18G1 agreed 
together that part of their house should be divided 


SPECIFIC PEEFOEMATTCE-coiifiVuetf. 

2. SPECIAL CASES — continued. 

and part enjoyed in common. Each brother was to 
occupy an assigned division and have the use in 
common of the rest. If cither wished to leave 
the house, he was bonnd to offer his share 
to the other at a fired price ; or if he wished to 
purchase the share of the other and the other refused 
to sell, then the party refusing to sell at a fixed price 
was honnd to buv the share ot the other brother who 
wished to purchase. F c.allcd upon R in 1877 either 
to pay U418 or give np the house. Deld that this 
was an agreement enforceable by law ; that until 
demand no cause of action arose, and limitation only 
began to run from the demand ; that specific per- 
formance should he granted in the alternative. 
Venlappa Chetti v. Al-hi, 7 Mad., 219, dis- 
tinguished. VnjASAMI MUBAM V. IlAMASAAn 

Mubam . . . I. L. E., 3 IVtad., 87 

28. Contract for Bale of land 

by Beeeiver — Misdescription — Purchaser 
having personal knowledge — Title to land letieeen 
high and low water mark. — The defendant, who for 
twelve years had occupied land as tenant, purchased 
the land at a sale by the Eecciver, but refused to 
complete the purchase on the ground of material mis- 
description in the advertisement of sale, in that a 
road and gh4t, comprised within the boundaries 
mentioned io the advertisement, were not the pro- 
perty of the parties whose land the Receiver pur- 
ported to sell j and also that, to make np the quantity 
of land as stated in the advertiso.Ticnt, viz., 20 bichas 
by estimation, land Iving between high and low water 
mark had been taken into calcalation. The owners 
of the property sold having brought a snit against 
the dcfemhint for specific performance, the defendant 
contended that the Receiver was a necessary party to 
the suit, and that the sale had been rescinded by a 
statement of the Receiver that he nonld forfeit the 
deposit in the event of tbe defendant not carrjiag 
out bis contract. In support of his objection to 
quantity, the defendant relied ou a CoUectoratc chitta 
as showing that the area of the land sold was only 
9 bighas 8 cottahs 101 chittaks ; the same chitta, 
however, in giving the eastern boundary of the pro- 
perty, described it as lying “ on the west of the low 
water of the Ganga.” Seld that there had been no 
rescission of the contract ; that the plaintiffs, being 
owners of the land down to low water mark, were 
entitled to all subsequent accretions, and were there- 
fore entitled to include in their raeasnrement all 
land down to low-water mark ; and having regard to 
the fact that the defendant was personally acquainted 
with the property sold, it was not open to him to 
repudiate the contract on the ground of misdescrip- 
tion. The plaintiffs were entitled therefore to a de- 
cree for specific performance. GANGABHATt SinirAB 
T. Kasikath Bibwas . - 8B. li. E.,128 

29. Agreement to sell land at 

a valuation — Land of peculiar charaefer— Con- 
struction of agreement in a pottah — Assignment of 
pottah — Rights of assignees against cviginal les- 
sors, — The owners of ancestral village lands gave a 
mokurari pottah of land in a monzah to the proprie- 
tor of a neighbouring colliery " for quarrying coal. 
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SPECIFIC PERFORMANCE— 

2 SPECIAL CA'iiES-fe.'i.M,# 
for kciding jtoTf*. for girden, for orrlard fomnd 
mVin^ tea for rthor w • Tbe {xHtili, LmJe* 
the »Sorc tontsuird the fnllo'nng, traMhted 
“ Ton will t nUJ a fact ry acco'ding to any flaa jon 
fhotse and pr»jcss thpaame W Whin lliat aforrtaiil 

tnoniab w« will notgirejittleinmltoanjboay If 

yon take {oeicgro i, accoriTug to yonr trqairrmnit* 
of extra land otcr and aboie Ihu jicttah, we ahall 
aettlerochlandwithyoa ataprorerrate Thereat 
weihallmikenoobjeclion'’ Theleaace afterheteg 
tn pojhuian f r *ame Tran tinder the p'ttah, 
aesi^ed it to the plaintiff*, who afterward* took 
r«Maucn of the whole of the extra land and 
dnnandedapottah therefor from the defendants and 
a contract adranlatreoai to th«mMlT« to ac*! it 
to third jKTMni. The defendant! refn*ed to mot 
thm a potUh In a eart for ipeciSc perfonnanee - 
Slid in the Jli-h Con I that where a confaet u 
n^c to »eU land at a fair ralnation and there ii no 
MctU* in aicerainng what a fai* rahation wooU 
he, the Co^ win take the masl meant ef ateertaiV 
and detree perfotnanre of the contraet ac 
^tijl, Bntwhen haring reirard to the pecnliar 
of the property m in the cate of Uidwp. 

Of the l«d nmtt he to agnwt extent a ma-tet of 
and ipccnlatiofl the Court will net dKtw 
m^hVtEr^?”*'’** “‘‘J^ooffleaniofatcertain 
mg ty the or^o^ method* wUt pnee tbe plaintiff 

•Bign* had reqnir^ additional land for tbe cwrtMse 

frtSl « b««VhoaBd to 

theadjomisg land wTh them .. 

£!• UB., 6 Calm, ITB, S33 

50 T I'B-.TtA^IOT 

l>erty-i«, cf 

bpeeiSo performanee decreed cf ^ ** — 

the tnhlect-m^ltCT of ^’““tof 

ctim, PiTcna- 

51 PMBd,l53 


fiPECIFIO PERFOBllAXfCB-«>*f.»aei 
2. SPECIAL CASE3-«oal.aa«i 
between hnahand and wife (Armenian Chrutuoi) li 
tie Batore of a family eorapromia* rop^ing tie 
wifetteurato propertv In theanewer of tbe o'!* 
ft Wat alleged that property pnrehattd hy the hi*- 
band had hem eonreileil by him from her whm tie 
exeentfd tlia agrpemmL fftlj, nnde* the rirtnn- 
aiaaeesthtt that fart, erm If prored, wu mt r 5» 
Cleat to entitle the wife to'trea* the tprsdsest ai a 
nnCty JItlJ alio that, If the property »iid*to 
hare hem eoneealed by tbe hnihaad had been pnr* 
chaaedbyhlaentofmoneTf hclonpvngto thewifi 
arpariterttato which waa clrtbrJ wi*ha trart for tie 
childre]] of the mamaae, the wife** remfdy watt* 
enforce her own and eluldctn'a right* by billtotoBipd 
a arttleiamt of any property improperly wi‘hbt.J 
by the hnihand at tb* date of tbe exeent on of th: 
agreement. Gbehoxt r C^wtiwi 

£8 Moore’s 1. A., 275 
Askixnooir e Coraniez 4W.E.,PC,e8 
32. -^ ■ . Contract— Oi**t»/«*y rja- 
freet— Penpoeor. diiaiilitf 0/ eamiaJJrfO <•»' 
troff, Ai* titali ifipy to ftr yrerinea* tf t 

AH VJ ef i '75 (CimUs >agp*rf F«f»«I<re^ 
Frtafe* 4A). owradediy Ati To/ 

0/ eowfiaaiare e/ fr»**ort«enn*/Irefi» ftferij »/ 
AMeeferr^roei noaoyeiwaf BBffei' fief tef— “i* 
compctoit to a pmon who hat heai, butt* aelcogni 
in a ttato nf dinhSity. to take np anf 
t.*an«artioni eemmenrrdwhJr be waisnder dliaiiSfy 
intneb a w»y a* to bind Mmerlf a* to the whda 
He may he hoondhy a mtnrt, cf which tSi 
term# are to he itofrtauicd by what paMeJ 
he waedieihled from rontrmctajr Tiedefeodarti 
anecftral xaslodarl wa* pWedtuidcT managmimt by 
an ewdrr mad'nader a Sof AetTI cf IS o.*ad •=* 
became incapahle of contracting la refrroice to it. 
Re. bowrrer, aprred with thepUinliff that tbeU'tir 
•hitold adrance money on mortgage, and take a 
leaee of part of the eatate. Aftenrardt >» 

«der whether well founded or net. at aB erea^ 
effcebrely made, nnd.r i. IS ai amended hy AetV o-» 
18 M be was mteredto the posj««ii'm of hi* 
again acquiring the nght to e intrart ahoat lb H* 
earned on the tranaartion with the plaintiff, retajung 
the bembt of money pail hy him. bat m the »wJ W* 
anopU'ing BeXi that he wa* hound by ti*/^ 
trart, though it* term* were to be aicwtaJicd ^ 
whatlad paaied whOe he wa* disabled from cOsL-ac^ 
tog and that apeciSo perf,>nsanee could bo dmeeo 
aguof* him. hether hi* entrnog into lb* wntrac. 

waa arainit the policy of the Act. and whether the 
«wdex under * IS had, or had nrt b«n made I® S<““ 
BTOundj, did Mt affect the quest on. ‘•** 3 **’?„i 
Phot Amira Dm 1 . 1 .. E.. IT Cale , ^ 

[L,Ew18I.A,231 

83. Tmaefer of Property Act 

1888; S. 83— c.eif Tfoe,a,rt Coit. t SIS.—^ »f“ 
of money haring been dcpnited In Court under to* 
Tiamfer of Property Act, * 83. be a rendee of the 
““wtg^or, the mortgagee refneed to accept it « 
wclmrge of la* mortgage except on the term* lh« 
tho depositor ihonld cmirey to him part of the 
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DIGEST OP CASES. 


SPECH'IC pBBEOBEtAljl'CE— con/inuei. 

• 2 SPECIAD CASES — continued. 

agreement ^ as Bot commumca 

tbe depositoT refus^ as above. EeU that 

gageebad-nithaw-^* 

tbe mortgagee ‘ ^ ^ convey. Ta- 

performance ot the = T B. E., 13 Mad., 31P 
tatsa r. Picn^i^-^ • • . _ , 


meni. uj v,uu.-j. - 

. L E. E., 13 Mad., 316 

Eeversionary interest. Sale 
T nsnfhp.f taluC of 


of_P.-re/.as£-^o«|V o. 4 ^ 1 nadea«ate con- 

reTerston-Stof. otservedin England nntd tte 

4Wera#.o«.-^« ^Vict., 4 ^ specific perform- 
passing of sdl a rcicraionaTy interest 

ance of -egd where the pnrcbasc-money wm 

Bbonldnot be ^ ^ g gf re% ersion. — 

Tbe tbrSe^i" ^- GlTABAX r. BABAn 

Keseav Shabtei Kagaek^^ Bom., 232 


SPECIFIC PBREOEMAirCE-con<ifl«ed- 
2. SPECIAD CASES— confinueif. 
the 6tb of Jannary 1888 the Cototor of Bareilly 
instituted a suit for specific 

compromise of the I9th January _1SS5. The Court 
of fest instance decreed the plamtiffs’ claim. On 
appeal by the defendants to the Hich Court, it iras 
Md that there was nothing in s. 22 of the Specific 
Edict Act which would stand in the way of a decree 

forspecific performance of the compromise. The com- 

Sse uhen entered into in 1883, was 

cSemtion.and the snbseqnent course of litigation 

• 1- 1- B- “ 


00 - Sale-deed fraudulently sup- 

uressed by defendant before repstration- 

^ause of ootion.-VnievB the def^^ant agreed to seU 

J T^lointiff and exeenfeed a sale-deed 

th^pFaS^^^^^^^^ effect, but snbse- 
in , Ljscssion of it before registration 

rnnressedit.-Ec/d that the plain- 
ta waF entitled to enforce spMific _p«formance 

,b. ...tael ‘‘“cssjf” s.»rs. “ 

KUSSSb. . '. i.i..A,2om.a,i9 


— Compromise— Sjie^fc FeZ«e/ 

J. 22 — Specif e reUef granted in 

IS 5®” “■ 

landed gsslon of the estates do^ to her 

widow ff bd P ^ ^c disputes as to the succes- 
death in 18(8. Attcr som ^^1 ^.^g^gd adopted 

sion.onc A e . possession by the revenue 

son of F, was pn ,t suits were broucht for 

authorities, The first suit was brought 

the property claiming as slstcPs son of 

in April 18(9 bj « riortion of the property in 

y. C,beine apaupcr^-old ^ ^ ^ co-plaintiff 

snittooneMfor «2a003^an^.^ ^ 

itt the suit. Tie c ^ others, the ‘t?**®* 

instituted m ^a' 18^ ^l,o cUimed 

dants, appe^la"^®^^ of the deceased A . bi 

Gtlo as the nearest or plaintHm 

each of these two suffs^ the drfendaiit appealed, 
were successful. I defendant was snccesful. 

In the case ® Ismissed by the High 

and the plamtiff s an ^ iggg . in the ether 

Court on the.(th « be isSo settled 

case the “VcompmmiBe. While the turn 

their dispute by a P _c„diiic. S and his 

SaintSrS“|FtcaaBmto^ 

to the record ol t Jannary 18 Sd a 

children, and J® . ^4 -^to between the Collector. TO 

compromise was ciitcrtn ^ ^ one adult 

behalf of the “- wnd and the plaintiffs on 

daughter of J 1 on representatives of Jf relm- 

the Ollier, whCTCby ^ ^ggrec being passed 

qnlshcd the suit and CTO plaintiffs agreed 

t lronr of tbo ^^'^^’,^01 the Property, they 
that, when they got P^. ,.iiij,,ros and a ccrt^ 
ZnlA male ovTO Natives of E- On 

sum of money to the repre 


nrr Party entitled to damages 

&4r^d i enWled tt ttm, cannot likewise be 
eSrtrspccific performance, or to an 

against the w!e.,303 

Bnr005?lSSA BEOTTM t*. bTEWAnx 

OR Contract to give in mar- 

DAS . • • • 

^ini^u low - 


damages for breach oj hMu Ew, amount to a 
of betrothal of which the Court 

binding irrevoiable coutoct of “ ji^ttee oe 
would give specific perfo.mancc^ £; E., 1 Calo.. 74 
GtrspcT Kaeai:. Sengh . a- a.*- ’ 

S. C. GuktctEaeaev Sikoe c. ^ 207 

Sait to enforce 

40. „..riniie Stilt /er danapes . — ^Tho 

letrotial <’/ "“f - jj,fant son, sued the father 
plainGff, to b , ,, jj recover possession of M R, 
and guardian of M betrothed to her son, 

alleging tha - gjndu law, betrothal uas the 

and that, f^cr ^ not be repudiated, and 

Im Stot had to demand refused to give up 
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BPECIPIC PERFORMAKCB-«i>»Ju»«ei 
2. SPECIAL CASES-effiiJ-*^ 
tten ined D »Dd It tor fjMlmpnt sod to WOVW 
poss«»ioo ]Jr/d th«t J/’i rtm-dj Uv in nn »elion 
far dsmsgcs snd that he fouU not fUim tpecific 
per'orminre nnWi B rvaeil no ohjeetioi to virtng 
OP pois ssioB Bwspsoie Dtir Piirrcr r Moo- 
bIdAu 22W.B.,7 

62. ConveTaneetoolherpartles 

after previous conveyance to oae unregis- 
tered Memfig n/prier ttndft — W here the M»cu 
tanti of ■ di-rd of roiTeyanre (tohnla) omi’ to 
bs<r it rig sterial sndtUa piepi-rty ii lold tna tinn] 
party nlo tahra it A>iai /d< for islosi te ronanlrra 
tion the party in »hoae faronrthe ronxejanee va* 
rxiruted boilitnk lit rrntdv a;aintttbe ex Ci 
tanti. rot in a mt for ipreide prrfonninee bnt in an 
sell Q for dimaget. Lvao Eisnoas l.tur Mobp'i 
lau . . 22 W. IL, 161 

63, Refusal of apeeldc perfonn- 

anen* wbere suit for dnmag-s ia proper 
remedy —Ufla.tin lerthccircuniiUi eeto'tbeeate, 
tint litre wain t iu«h a CQ tr>ct'n ctmaHiratioo 
reel I' 111 u to nalc thu a eaic where a tail fur 

X 'clilc prrfo mance rather tb la a (P it for daioaiet 
oulil be U 11 la be the correct fera of actua. 
Dai. OOBiKu MCKToev c Lptaioi Hotirm 

L7 W. flL, 143 

61. Agreement extending tease 

on eoodltlens— Aiytt <a poeie.rv a aadrr /ormer 
UMtspired—Afr‘4mft extra linf feoer oa e«a fi- 
ftcie— 'itiylf fa eofa/eaeafma /uW teiaf ttpt aul if 

t seieeiioa— Tbe defeiuUat'a father «at engaged m 
It. atm for the purpoai of ittahnng po(«t«>oiot 
a tammUn aniler a leaae (or tiu yiare, given by tbe 
satnniilar romneneing in ltS7 tV InU Bieauit naa 
octidinp.lbe iI.frnAint’i fathira t Iflve ei^blha of hu 
inUrret aniler tbe train to tbe jUi 117 and airrerd 
togitepUintiff pomaiion i roniiJmlio i cf eerUm 
encni cf awiry pa d and eriU n lubtlnln oodfr- 
takrn by the j U r lift Thechfeii Vint’, (.therahtainrd 
I«a»>to-i In 18d biitrefnxdtopnCtbrplainliSa 

agn (• m j«a. a i „ a. the g o >nJ that tbe plaintiff 

had II t .oiniliid with tbe t.rmioftbe agreiment. 
In pill B ad rrrefer tbe d fen lonl’afatb r acdnit 
the Ira or ll a 1 nrv Co ineil naerrril to iba 
daf leave toinettnteaaiitforri irmptio i ono i twa- 
BK-nl to the drfr daiit of all autni adianci'd to blm 
loaai.v Ina'iiolrd by the ta.indw for re.lm.pti«i 
jr . “■'•Vnrdbj the pUlotift and 

dcfiviU t in the amt by whirh the Irrm of lh« 
«n,ti.al Imw wai rilrndrd (o ihg 

pi.M C l tcu t a amt f r foaa. „ <n ,„a aU.irnd 
brn.f . of ibr alipoUl.o a ront Inol 1 1 Ibe raiiaa- 
Ut'l that the plaintiff 




Biii1>v(iop ai 


snJtliatdeteniluit 

n Irt Ibr ell traaa mitinrhaa 

lahof l[w.r waanotuiialcad 

but itahitiff a., aoHlIvI to 
aa of !• oQ a d itinx tbe d> fen- 


fall .r-. p „„ Vr tw old baa- » 

vuia a.Viaaamtniui CotiTT . 6iUd., 


fiPECIFIC PEBFOBMAITCE— oaafiaae/ 

2 SPECIAL CASES— eoafiaoed. 

65, Vendor and purchaser- 

Smtl bf purfhattf agarntt Tt»dor /or ipee^lU ptr- 
forataaes of tuairart of tale — Corenaaf If f*'’ 
tbater lo luitd a temple — Speeifia Jlehef Aet flaf 
I8T7J. e 21 —On the l'‘tli ^orembe^ 1803 tbe srrt 
defendant agree! to tell a lioaae to tbe pUiotil 
The contmefc contained a cormint on the pnrt of tM 
pluotiff tohnil is temple and to aeeure an annuity to 
the render and Lia wife. On the Slat of the 
montb tbe Brit dafendnot »ld nnl «n«y«d 
aaine 1 ones to the aecond defendant aad pnl Liffl in 
poaaeeaon In a init brought by pliintru against 
defendants Moi 1 and 2 for apecifie performinre et 
the cootnet of the ICth Norember,— f/eM th« 
epeeiSc perfortoance eonld not be granted, the to^ 
Hants contained to the agwemctit being faehea tM 
Conit eould not roforee RAMCSAansl OabMH 
PcXASnnABZr r. RAUCOA^SA KoaPAXt 

[L Ij.Bu 23 Bom., *8 

60. Aet I of 1S!7 

fSpn^fio Belief Jtl) —Upon a contract for thetAie 
of tbe propnilirj Tijbt In Unde the wtemUBi 1^“ 
chaaer, uiautinj oa a ngbt to eompd the rrntof » 
pee an abeelale warranty of tbe title, withheld PJ 
oeot of the I orebaae mouey beyond the tune 
Bealao ned for ipecific performance 0* the coi tr^ 
reqninog a goaraBtee frim the renibr. 
appeared Util the jadgmentof tbe Appellate Cm 
era* ahont to bo glren againit him on the 
he wa» not entitle I to what be cUimef Jf*’? 
certain reported caaes where, apparently, the pw 
had been willing to inbmit to Iiaro the Sgrerow 
which was attnilly prored petfomied, were mce^ 
from thii , and that the deerea diftmiains the ^ 
onsbt lo stand Ue>e the pUifttiff iBiUtiBS fQ 
bariog that wbleh he had no right to 
delayed perfonnuig hia part of the arrcrmmtOT tea* 

aMVQOt. DL’inisnsiPaABAiir JArniUOtn 

67 A«>» 

ooo.asf reiu/w— Lefoy ♦/ ees^e la 
ifesririiea of eeatraci if 

esseace •/ fie toalraet-Ex'eonoa o/f»‘ " 

f’-Tg-’t-s 

(•oxU wairer of perfornoort wifAia e"r 
f.me— ITofie. fo eowpfefe •"'v^ 
On the Srtb Fcbmary 1886 the JcfenlAit P'>" 
a hniiir from C for R1 500 and paU <7 a 
ponioii of the pnrtliaac moacy B fore the t» 
tm .as e militeJ, and tuecoir.y.«e 
defenlant. on tie 23rd June J8S3, by an Si- 
.. .( U..I J.U. ..r™l ‘¥1 

to the pUlBliff at an adi atverd price of H ♦ W 
defendant was analoua that tbe nle aboaU k» ^ 
idrtrd In a abort lime, as the draft of Vv M 

by C to himacif bod been prepared. 

AmR* appeared and the honae wal in oaii j, 
aol In a aamxwbat dangrroaa Ibe 

spihed to the ilmlclsMlity for flltl- 

bona*, and the tnanaoon acaaou had ^Ido- 

w»«t 1» it was B!rre.vl bitwern bio and tl‘» r\ 
USt^t tbe plaiaiS ahoall complrte the pnAi**' 
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SPECIFIC PERFOBMAE'CE-conimKfrf. 

2. SPECIAL CASES— oonL'nufrf. 

planitiS. complete wonld expire 

rTuf otl oVl^Stli oLiiSvist, mid roqueting him 
r un'mred then to complete the pnrehase; 
otheniire he would consider the agreement oC the 
9 ^rd June to he null and void, and uoiild himself 
heein to repiir the house. The plaintiff sent no 
xenW to this letter, hut at an interview with tho 

c"r.s ss. ™ 
stt/sss" aVi- 

l^pSrthe'deftiiLuhS 
a uoti”c oV the plaintiff, requiring him to carry mt 

Ji thj f M ii».j »f SS t" 

rrr. r. 4'srS'.cnc 

snrciBcaUy perform the agreement of the 23rd June 
1 rRG The defendant refused, and the phiintifi filed 
ii •! ;,;hVor snecilic performance. Jleld, on the evi- 
this suit P = P. c .npicting the purchase was 

■ HT^dday of the plaintiff, %nd not of the defen- 

dant jeld also that, having regard to the 

‘ Aoy winch the contract ^vlthlhc pliviiitiff 
w^Hnade and to the nature of the property, the txmo 
HmdTted for the completion of the purchase was of 
stipiilatLU lo t* ct and that the extension of 

theessonceof the coiitniet, a 

'r" ^on titod X as a waive? to the e.vtent of 
August “^tcfidcd time for the origmal time, 

^"^/fl S^dcshoy to essentiality of "the time, 
and did no,, dcstioy , j ^A., d49. The 

Mnreln.V r, joly’n-as but a timely 

dcfindaiit’s letter of i • contract would not 

learning to to “tended time had 

tc _h.pt ,n ^«*{>^“; /X,,,:rthu3 warned, took no 
• cxliired. Tiic plaiiitill, b therefore in a position 
steps to c-Tlrte. mto was not 
to eixforce performance Iro 
TOL. T 


SPECIFIC DEBFOIIMANCE— eonlinK«(f. 

2. SPECIAL CASES— con/inHcef. 

ICth Angiist liad gone by. It was contended for the 
plaintiff tlnit the letter of the 7th September, written 
by the defendant’s solicitors, treated the contract as 
then still subsisting and piirpi rted to pnt an end to 
it if not completed witliin four d.ays ; that tlie time so 
allowed was unreasonable j that the defendant, in 
fact by that letter waived the plaintiff’s previous 
default and gave the plaintiff a fresh Etarting-point. 
Held tliat such was net the effect of the letter. The 
letter was only a qualified and conditional waiver of 
the performance within the stipulated time, the condi. 
tioa hciiio- that the plaintiff should complete uithin 
fonr days. That conditio . not having been complied 
with the waiver could not be relied on. Barclay v. 
SJewnaer, 43 L. J., Ch.. 449, and Sje.rartv. 3,r.,l!,. 
e JTare", 222. garcre-Whether under all the circum- 
stances of tho case, and assuming time not to liave 
been originnllv of the essence of the contract, the 
four days’ time limited by that letter was unreason- 
able. Fakib JdAiloitED r. AnnUMi 

[L L. B., 12 Bom., 658 


58.^ -7 

Tinder agreement— 6 'hi« for speatjic possession. 
_A purchaser of property of which possession was 
contracted to he given, but which contract the 
vci dor is unable to fulfil, is at liberty to rescind the 
contract and sue for repayment of the purclmso- 
monoy, and is not obliged to sup for specific per- 
I„Z«. ao«.A' L» 

gg Agreement to pay money 

or ill default to execute bond— i'uit to recover 
u.onea-Bv an agreemeut it was contracted that 
the defendant should pay to the plaintifi H4,000 
within six months, and that, in default of payment 
within such period, lie should execute a bond to 
secure pavmcnt with interest within a further period 
of six months. The money not having been paid 
and no bond having been executed, more than twelve 
months after the date of agreement, the plaiatlff 
sued to recover the amount due under the agreement 
with interest. Seld that the suit was rightly 
broil vht, and that the plaintiff was not bound to have 
sued" for specific performance of the ngneraent to 
execute a bond. Kohisiumssa Beoum r. JIoiiambd 

JIlEzi IOC. L. K., iUd 

gQ_ .Agreement for assignment of 

rents Sn'f for consideralion-mun y — Oamnges. 

q^be plaintiff, having agreed to assign certain 

arrears of rent due to liim to the defendant for a 
consideration, brought thi- suit in which he tendered 
thc^kobala of assignment and claimed tlic con^ldcra. 
tion-inoney with interest. Setd that the plaintiff 
bad misconceived the elmpe m which ins suit wiis 
brought, and, as his claim was partly for m-neys he 
shoahl have sued for dam.ig.s for breach of contract, 
especially as it was foantl as a fact tint the subject 
nssigiiid was now wort. less. EeUi also that as in a 
former suit brought by tho present difciidaat for 
snccific performance of the s.mec-mtract th.- present 
nlainliff (.vs then deiciiiLut) Imd r. sisted succ.ssfully 
and without qualificaUoa, ho could not no.v trout the 

13 D 2 
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SPECIFIC PERFOBMAITCE— 

2 SPECIAL LASES — concluded 
fcntract as nihaisting “^nEO FEBOas Rot e Ik 
jobbTewashe . 2l'W.E.,433 

61 Agreement Ly GoTemment 

to pay moneys in Ueu of tora garas bak — 
Jnntd ettonoj Ciril Cou'lt — PtMttaiu Aet,X2iIIl 
oflSTl t 4 — A suit againit GoTerDment, opoo sn 
alUffcd ayrtemcnt bi OJTemmcnt to pay moniys 
from >ti treasury lu litn of tora garas baba falls 
wi bintbe probibition ids 4 of AetEXIlI of 187l> 
to CiTii Courts to cntertai > any loit relttmg to any 
grant of m ney made by tbe British Ooremmcnt 
vbateier mar bare been the coniideration for raeh 
grant, and nbatercr may bare been the nature < f 
the payment, claim or right for which ineh grant 
may bare been aibilitnted Obaenationa on the 
cessation of the celhetion of Ura garas by Qorem* 
ment. Qxrre— hether GoTemment boand itself 
to act psrpctoslly si agent of the tarasiaa in the 
rolled oa of tora garas. Quart — VVlirther the 
Cull Conrts aouldeoDpelthe spec fie perfortnaoce of 
snob an agreement Msnsntsi MODsaaatayi r 
U0TBsa3i£.\T OT BotniAT L X> E., 4 Eom.,437 

BPECIFIO BELIEF ACT (T OF 1877) 

Set IrtrKcrior-SnaiL Cstts— Eiics* 
Tio-e or Dteses L L. B , 4 Calc., 330 
Set IsJWCTtoa-^TEfitt Cists— P tbuc 
O mens viiabTiTirtoBT Pownt. 

[I L. B , 21 AIL. 346 
8«s PstscBrmor — Esssunrs — Liort 
AKBA tx . LL. It., 18 Bom, 474 
e 8 (Act xrv of lese, e. 18} 

See Atpux — Onosis. 

[LL.B.,22CaIc..8SO 
Set Com — STiciAi Cuts — Sowabt 
S err tob PossEssioK I5WE, S08 
See FiSTiza — Pibtiss to 'cits — 

PxiaCITlL IFO AOSKT 

[L Ik n , 8 Bom., 208 
fee POSSESSTOS— Mtitsi OTpOSSaSSiOa 
[I IkK^IS Boia..SS8 
6e« PoisisiioB, Obmh o» Cumibal 
C otrST AS TO— hitcBiivn FnacroT 
Decisiob 20 p 12 


[I L. B., 6 Bom., 477 
fee Cists FimiB Srtnric PsBroBHian 
fee STATtJTts, ConSTKCCTion t>» 

[L L. Ih. 18 CsIck 644 
ire Title— EriBnicBisnPioor orTme 
16 C Ik n, 278 


BPECIFIO BELIEF ACT (I OP 1877) 

— ooB/taaeif 

effect of s IS of Act XIV cf 18S0 eoa-lderei and 
the bearing of sa. 318 and 811 of the Code el 
Criminal rroeednre with regard to cases of 
aesaiOQ and the junsdiction of the Cltil Conrtl 
lUastraied J-siBlooitan CaownnsT r EuaCT 
SoOsi>c*Scn«i 8W.E..386 

2 Oi/ee/ o/eeefioa— E>esy 

/if dtepBeeteetom — Oa*t of froof—S 15 did nd 
affect the genoal law on the matters to whith » 
related bnt ptwided a spec al remedy for a psru 

ralar lind of prieTanre, , torejfiaccin poaiesiioB 

aperson whobadbeen elided by a*-rongfnl acl'foo 
landed property of which he had been in nndliliiTMd 
prtaeasioo and to prerent a powerful person from 
thna abilting the eridcDCB of proof from biniKlf » 
another less able to support iL KllB* 

Sswr AnooSmiEii . OW.BKeOa 

- PoetettOfU aeliBi 


perteme eeronff/utig diepeitetted—C*e>I Prefer* 
Cod* y«9. s 230—8 230 of the Cifil Preed^ 
Code of 18S8 wh eb retsted to 
person^ wrongfully dispossesied in exscuticm of dro^ 
did not apply to a ease d».<rimned tin Icr a i» M 
Act XI \ of 1859 OoBum CnrsM* BtMM ' 
GotimOBott MhTsn . 7w,K«*<* 

4 — — Prtreoeu y«i»Mies—^ 
peneesiea — Mire pmioni possession w ill tst 
entitle a plaintiff to a decree for 
posseaeioa eieept in asnitQndffa Ooftnee|v«M 
Relief Ad 16J7. whichmoit be brousht wilhuHA 
Dootbs from the dite of disposiess.on Zee}** 
FoaetoUtK Ckoieikny Kukt% Sooeier Ser»»> 
8 ir. Brfata Beeisia r Beay Mwfd.l 

i A . 9 CoJck 338; Deis CAure £a>d« 

Clesrfer ilaeete. P L a Calc.SS. Znma 
Jfo-yer t Alorar Aeee.o.fi C i n.STSl fn»s 
T Aenetraenuia Zkaioon. L A,7/ Aa”* 
Krteinarat laekeaetr Vatedtr Apry OkoMeTt 
I L U.bBoeo^ 871. ItmraJ AAeroaira- » 
Aeroyoa fiironini ZixtU, 1 L R.S 
J3o»o4*er Ptrtkad r llokaUtr ^ ’ 

7Cafe, fifif. 9 C Z £, rsfmed to aan*^ 
plained. riTBSItsnOB CaoWDBBT » 

Cbowphst . LL.B..17Cale,,»'» 


Zisi CaiKs (lam r Kifchibak Bsoist 

CLL.E..2^”1®-|‘| 
3 C TV.N ,8®* 

5 A„{ to emforee / 

■w* -S 15 Of Art XIV of 18S) was no' appl 
to a smit to enfree a roereni-ht o' w»y 
BtaLUosir Kamo Ooaisn Mix 17 »» kit* 


earf forte t—PaieetiioH oi Irttpainr 
Mere possession as a trespasser eras no suifieten 
entitle a pUintuT to rrcorer in a snit brongbi naUir 
1 15 of let XIV of ISoO There mnsl be W 
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spiscnric keliep act (i op is??) 

■ — continued, 

ptauitilt juridical as opposed to mere physical posses- 
sion. DADABltAI XaESIBA r. Sm-CoiiEOTOR or 
Beoaoh . ... 7 Bom., A. C., 82 

7. Warrant of execution — 

Seienre of immoteahle property not described in 
decree — Illegal possession.— Where a warrant was 
issued to the Sheriff to seirc certain specific immosc- 
ahlo property not coming within the description in 
the decree, it uas held that possession under such 
warrant wculd not bean illegal possession under the 
meaning of s. 15. Jaettb Cedsdeh CnEciiKy r, 
HEEBAtoui Saha 

[1 Ind. Jur., N. S., 21 ; Bourke, O. C., 384 

S. _ Right of icay— Immoteahle 

property.— K right of way is not “immovcaolc 
property” within the meaniiiir of s. 9 of the Specific 
Belief Act. llAROAlDAS r. Jewakeam 

[I. h. E., 23 Rom., 673 

9. — _ Tenants illegally ejected. 

— A tenant in possession after expiry of his lease 
can only be ejected by due course of law ; and if 
illegally di'po.ECssed, ho was entitled, under s. 15, 
Act XIV of 1859, to sue and recover possession, not- 
writhsUudiug a pottati set up by defendant. Sopa- 
oui Khan r. IVoopean Khan . 9 "W. B., 123 

10, — rime leif/itn je^icA «oi< 

must be brought — Ihc suit must be brought within 
sis months of the alleged ouster, otherwise anterior 
poESCssim would ho of no avail to the plaintiff. 
Ameer Bidee r. Tukhoosissa Bnacot 

[7 vr. B., 332 

Upheld on review iu Thkeognissa BEsmt r. Mo- 
ora Jan Bibee . . . .8 'W. K., 370 

Ameeboonissa Khatoon r. Wise 

(.24 W. H., 435 

The plaintiff is entitled to recover notwithstanding 
any other title. Doe b. KraiAitMAB c. Kiippn 
PiMAr 1 Mad., 85 

11- — . Trial of gueslionf of dis- 

possession. — Plaintiff liaviug sued under s. 15, Act 
XIV of 1859, for possession of a parcel of land of 
which ho alleged himself Jo have been dispossessed 
by defendants building a hut upon it, the Court of 
first instance detern ined that, as tbc land was part of 
a village and plaintiff had not sued for possession of 
the village, it eould neither declare his possession of 
the entire village nor of the particular parcel. Meld 
that there wasnoveasoa why the Court should not 
try whether the plaintiff was dispossessed as alleged, 
and whither he should not have po-scssion. Omab- 
CHANB MAHATA C. BAVVAB BAZIM OP Beaoai, 

[IIW.E., 229 

12. Sight under decree for 

possession.— A party recovering possession of land 
in virtue of a decree under s. 15, Act XIV of 1859, 
recovered the land with the crop growing upon it, 
and was fnlly entitled to cut the same. Shibasdee 
Peamanick c. Bmau Beksh Biswas 

£18 W. E, 104 


SPECIFIC BEIiTBP ACT (1 OP 1877) 

— continued. 

13. Suit to set aside- award 

under section. — ^The defendant having had nn award 
under s. 15, Act XIV of 1859, the plaintiff’s allega- 
tion of possession and dispossession by the defendant 
required him spcciJicafty to prove those facts before 
the defendant could bo called upon to prove his case, 
Jeqgbenath Deb r. Mahomed Moee-'M 

tI7W.E.,181 

14. — Sait to set aside award 

under section. — Altbongh iu a suit to set aside an 
award made under s. 1 5, Act XIV of 1859, plaintiff 
had to establish his owii title before the party in 
possession could be required to make good his case, 
a Judge shonld look into the summary case itself, and 
ascertain if there had been a proper inquiry and 
trial in that case. Srituo Mohbn Bov r. ^beitt 
C uBNDEE Bor . . .16 W. E., 34 

15. Decree for possession — 

Etidtnce. — A decree for possession in a suit under 
s. 15 of Act XIV of 1859 was .primiiyacie evidence 
that the plaintiff in that suit was entitled to recover, 
from the dcfcnilnnt therein, mesne profits for the 
period of dispo=session. Radha Chaban Ghatak 
o. Zaaitbhnissa Khandm 

[2 B. L. E., A. C., 67 : U W. E., 83 

Reversing s. C. ZcirrauDOONissA t. Radha 
C uDEN Ghottdok . . 9 W. E., 590 

See JiAtiiAn Sheikh r. Ind Khan 

p. Ii. E,, 23 Calc., 693 

and cases there cited. 

16. Mortgagee in possession 

— Dispossession by mortyagor — Orn'i for posses- 
sion — Fraud. — It is no answer to a suit for pos- 
session under s. 9 of the Specific Belief Act, 
broagbl against a mortgagor by a mortgagee who 
hav been forcibly dispo-sessed by the mortgagor, to 
allege that the moitgage and , possession under it 
were obtained by the fraud of the mortgagee. The 
mortgagor’s proper remedy is by w.ay of a suit to 
set aside the mortgage and recover possessiou. 
Saxaji bin Kimbaot V. Bajui bin Langapa 

[D Xj. E., 5 Bom., 446 

17. — Partial dispossession— 

Suit for possession,-;— A possessory suit lies under 
B. 0 of the Specific Echef Act. when plaintiff’s 
possession has been partially, as well as when it has 
been wholly, disturbed Sabapathi Chepti r. Stru- 
BAXA Chexti . . X L. E , 3 Mad., 250 

18. Possessory suit — Con- 

structice possession by receipt of rents.— The mere 
diseoatinnance of payment of rent b,v tenants docs 
not constitute a dispossessiou within the meaning of 
s. 9 oE the Specific Belief Act. The object of that 
section is to provide a sneedy remedy' for that class 
of cases where a person iu physical possession of 
propcrt.Y is forciblv dispossessed from it against his 
will and consent. In the matieb op the petition 
OP Tabini MonuN Mozdjidab. Taei.vi viohun 
Mozumdae t. Gdnga Pnos ad CmicKERBOTxr 

Pu Is. R., 14 Cflio, 649 
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BPFCmC BELIEF ACT {1 OF 1877) 

19 , . — ZmaortalU 

Si/hr n kfrv — r^ietiivt—D 
p'a r ff» “fff btlnigin” to tb* tHUj^ of 

h 1 L V c aim-^ n tbi9 ici‘ for til iBirlrnonj tlx 
Cthrr rih r □ of Ibi-ir TiU>g« tbe eielonro 
riftt 0 f» n la thi >its-tbaa Crock bclwMii 
birU ai 4 1 « tavkt, vitbts ecrUia Itin t* irt 
fo-th in t1 e p1i nl on4 nndrr ■, ■ of tbo tprtjfe 
Blip Act (1 of 18 7 they mi W tor»ro»rTro**<^ 
f oa o' lha ru.bt froai tii« clef -niLsta, who. Otrf 
allr; 4. bail dii,«4tr4sol the a irttbia aix (ooa'bt 
bef re tb a jnit wai fi ed. Tbe ^ntonl nat« Jti4^ 
bcM that they liad rat bribedtbcirn bb and ma>le 
an or i r dim'ia » tbit jiMteuioa a’-criW bo rrat r»il 
to them. 1be 4 fradaat tben applied tithe High 
Conrt nndT Hi eitraordinyrj jona i lion cmteadia^ 
that tbe oriliT male bj tbe fret Court vae bn end ta 
jotti'irtKn tbe ngbl of fahngno* beinp i-naio<ea'le 
property »ill 11 Ih raranaa o' that a,otK>a //eM 
that the frit cart fid no‘ a t wilbeat jnrudict on 
the n,l t elaimrd comias vubia the dcnomioatioa ef 
Itnajo e«b e froputy Boryeii ‘■lyt'a « Pa’ceoi. 
POe PaTu, I. L. n, 12 Bom^ 221 


. 80 -C'jlf r/ /ii*r,~So>r 

for/oof nffriXt to /l.t ■■ <t Ikol-A .ml 
fe tbe poetceeJn of a n.ht to feb u a bhaL tbe 
• Uot abicb Ulongjtoaaetber <1»« ret come «,t| » 
Ibe pro i»ioa. oi e >. oi tu, •jyriB Belie! A*t. 
Ib77. Nataju Paari r Kciri Piari 

CLL.B.,18Ca)c.80 

_8^ latitnol 4 frtftrla-— 

2i/W P«»mr.ea,S«il/,r— IfeM by 

the Pall lOMh (Ptiiiir ao4PtOOT //„diawi.w 
Ib») —a «it foe the foaa-auon of a rubtte Cab laa 
khab tb* • 11 of irbieh Aj« not belong to tbe pUiv 
tfi noteome wilbm tbe proiiwan of a 9 of 
tbe Spmfie teUl Art. Fil.r jHiia e Oom 
MoacjtJiuii L I- B, 18 Calc, 644 

^ /"■'/ A n~bt o ferry if lamo c^U 

p^P'Ttj or »a intercit thmin m bin Ibe n 
tbe SpeeiSe Eilief 
Asaama 


* L le. R. 

ritif. drt III 

of ^ ^PW’Se E hrt Act (I of 18 7) or no& 
Hoia-Ux y. cf BrOo^i 


C Erp, J. C jJ 


KritXn^n 


Fcflrea' y fioUr Apajt Oltltiar I L f ' 

^»*,S 1 ond r,r}fremda$ HoiXa'data SlJl 

^AI,H„lUal,v,Hao,LL. 

referred to. Aaiucins r MaHalfaB Jaxii” 

^ [LRB,1S Bota, 68 

«a*l5e-fi.eari. Foiietnom imAfarSn. 

.lo». .!», b„.j, 


SPECIFIC BET.TE P ACT (I OP 1977J 


of tmo’eTrabl* property, ta mfled tfcrrefjoat. That 
areti « do-i not debar m prrwn »bo laa been trulid 
Ira a trupeitfr Jrvn the jieeifyaon erf lOttsarf- 
a'le property to abteb he tea tBenly a poiarasoiy 
title from bnajing a anit la ejte'weet oo bu fca- 
araaoT title after tbe Upas ef art Esootla fnim t^ 
date of bia diipraapia.aQ. IJuruaa r Ora.', Sf A 
J Ex-i.m Aiifrx irx>ll<H;t.L.n^IQ S-l. 
ITirer Ametft, »i$n EXol03t,Z S,7/ J..7}| 
FfmraJ Bial*» no> r iVorejsa Alicerro Piidi, 
1 t.E. 6 Bom^ SiS ATneWroe Ferif.^T 
remiit efpeji Clofftari / Z Ft S 
andlfeteieeiarf Fara/y. Smt\ .’taPJ.ITerly F.4a». 

p SS.rtfmti K ierVlsxooo J- 
A pt«*o«bo a eaio;; Bfoa a merely poaraicryL^ 
to rraorrr ro»a-ai«n of imatorraMe pnip^ly a-a.r« 
a iVTcen abobaa oaited bin lOBtt bru Ju to't.i' 
atalLnad raOefAct lof l«77,and tberefare 
ail ipoilbf fiois ibe date of bit d.aroaa<a<irti. HAi! 

Antiati Eaas r Anrosu Kaodc 

0.1. II, 13 All, Ml 

• Ae/ara 


•ay njlf of pom 


, —WVietSe 


pliuotiff aliryed that ^ wa» n joapaaion of a errtaa 
rion aa rtp-eaeslie; bia fa braol BDet* at* 
alire.tot aho acre not panea tribe «tt.aM HA- 
be bad b«B dia;«<ara.eil f r m neb two at bta 
neethf ef tbe in tiintnA ef lb* ptraetrt aaiSr” 
Bold llrat bia ]«acM«3. & I be-ng ymSeal 

ai-io dide tm tie b.n to maatala aamt 

of tbe ®pet te Eeurf Art rrrnueaiea to N atJaaM 
toasrnJtbe pUuit by allegtaff that tbe 
ef tbe puatiff vu ntlanre reaaeaijea (>abi<«*a 
aceoBot aaa te>t a lotred, neb alxcal-on Uttf 
aifteot with tbecaae rn aboi he ease i ** Oe®*" 
Itamo Lau liiTTTB r Ilu»5n*o?'i»tne 

tL li. R, S3 Calc t ®S3 

•eaPia 
tout' W • 


t for y*rK«n»* 


ptrroo rtieled IroojXt 

datto/dnf ereiii.aej 
""" ■ je^ — Ctrlaia land btlo'gtJ'g 


bto*bera waa mortgaged by oae of th»m and |f 
lUioUZaVy tbe mertrigra. The briraef tbe 

brother drarining toaecrpt tbemortgag’Cr tbe K*** 
atieh bad been panted onder it aa tini-i"® the®, 
erirled plaialdfa frem the Usd. ITucti-a co* 
broopbt tbif anit ajaiaat the defraiaota to 
tbe peia>a<ioa of which tbe dreendarti bad d'pncet 
Ibesi by anch erie'Km. The defendant*' inl' 

fviand to be B tS tbit a 9 of tb' 

Peixf Art aat net applieablc and that pUwW 
eoald n t ancreeiL For fcraaAintJJiti Am*. J 
That U la an osdonbted mle cf Uw that a 
wh 1 baa been cnated by anotbrr who bar »o »•*“ 
right ta with rrfrrmce to the peiwi ao oi«t«s 
entitled to recorer by nrtse of tb' possrasKO be taa 
heU brfere the cuter, eren tboa^hlbat pnear**’® ™ 
with ntanyLtlr A$XtrT jrii//orA I-B-IQ 

l»5«.tory P»rJefi.Z.J:,f5/Af,I'» I A*- 
taAU,SI Itit:nlArr‘'r Kalo-ooiaio.m Af* 
S^l A..S9. I L.B^S0 C./e, oSt. n fcrrrf »»• 
AitoCAaadOaitor jr<i*r»ir«m A»ya*«. 4 
as Cafe, 579, d jtntpuihed. AUs tnal a. 9 •« “* 
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SPECrPlC E33LrEF ACT a OF 1877) 

— continued. 

Specific Kclief Act ennnot bo bold to take avray 
anj roniedy available iiith roforcncototboivell rccog- 
nizrd doctrine tint possession in hw is n substantiae 
right or interest uhich ousts and lias legal incidents 
and adiaiitages apart from the true oinicr’s title. 
But that the alo\c propisitions were inapplicable 
to the facts of the present case uhcrc the delC' dants 
ivcrc found to hai e good title. Per OT AmiEilr, J. — 
The rule is tint u here plaiiitilT in possession ivithirat 
an;* title seeks to recoiir pos'-essiou of which he has 
been forciblj dcpriicd by a defendant liming a good 
title, he can onl> do so under the proiisions of s. ‘i 
of the Specific K< lief Act, and not otherwise. Hero 
the defendants held under a lease granted bj a person 
who wis found to ha\c title, and a suit to recover 
possession would only lie undei the piovisions of s. 9 
of the Spicific Ht lief Act, and this was clcnrlj not 
such a suit. iItJsiAPnA Saueh r. SA^TJIA PiiJiAi 
CL L. K., 27 Calc., 179 

27 — Ctrtl Procedure Code, 

JS77, s, 103 — Pedicnring — Rericic — S. 9 of the 
Specific Belief Act docs not prohibit a rc-hearing 
under s 103 of the Code of Civil Procc lure A re- 
hearing differs widely from a review. AMnoKV 
« DDro^® . L L. E., 4 Mad., 217 

28. ' Suit or posseesion o/land 

by jerson fronyjully ejected — joinder of other 
c/aimr. — A Court should in all cases in which it ap- 
plied give effect to the provisions of the first para- 
gpaih of s 9 of the Specific Belief Act, 18/7, 
whether tint sectioa is expressly pleaded or not. 
There is iiothing to prevent a claim for damages 
and a claim for establishment of title bring joined 
with a claim for the relief prov ided for by tho above- 
mentioned section. Bait Harakh Bai r. Sneo- 
dihalJoti . . . I. Ij. E., 15 AH., 384 

29. Pecrec for possession — 

Form /^deerre.—'l hero a decree was passed under 
8. 9 of tho Spicific Eilicf Act (I of 1877) giving tho 
plaintiff possession, and also directed that the costs 
of removing huts and filling up excavations should ho 
paid by tliu defendant under this decree, — Sold that 
the hitter portion of tho decree was beyond the 
scope of a pos«es«ory decree under s 9 of th,- fopei ific 
Bilicf Act, and must bo set aside. Tilak CnAAHRA 
Dasb v. Fatiiv Cuakbba Dass 

P. Ii. E., 25 Calo., 803 

s. 18 

See Vex’dob asd PitbciiA'ieb — ^Misoebta- 
KEotrs Cases . . 2 C. L. E., 383 

P. L. B., 14 Mad., 459 
- S 19 — Suit for declaration under a 

mohurart poitoh — Aliernaftie relief — Ciiil Pioce- 
dure Cede (Act A' of 1877J, s 2S — A suit to have a 
mokuran pottali enforced as against one co sharer 
granting it, and other co-harers who repudiate it, 
and in the alternative to have tho =ahinu paid for the 
mritnnui pottali returned, is in substance a suit to 
enforce a eontract to place the Jilaiiitiff in possession 
of the land under the pottali, and to declare his 
rights to it as against all tho defendants j and under 


SPECIFIC BELIEF ACT (I OF 1877) 

— conltntted. 

s 39 of the Specific Belief Act the plaintiff is entitled 
to ask for compens itioii as against the defendant 
giiiuting the pottali. Under s. £8 of the Civil Pro- 
cedure Code, such an alternative claim may be 
allowed ngainst < ne or ii ore of the defendants. Kaj- 
Bbbb CnowBjiBi I Kabiebistka Bhattaciiarjva 
p. L. E., 8 Calc., 963 : 11 C. L. E., 330' 

ss. 20, 21. 

See Injuaction'— Speoiab Cases — 
Bbeacu of Aoseemeat. 

P.L. E., 14 Mad., 18 

L s. 21 — Agreement to refer to ari!‘ 

iration — Pefnsal to refer — Pleading — A contract 
to sell grods contained the following clause: “That 
Bill dispute arising hircattir slmll be settled by tho 
silling briker, whose decision shill be final” In a 
suit to recover da i ages for breach of the contract, 
tho defendant pleaded that the dispute should have 
been referred to tbe decision of tbc selling broker, 
and tbit the suit was then fore barred uiidtr s 21 of 
the fcptcific Bilicf Act, tlio hitter clause of which 
provides that, “save ns provided by tbc Code of Civil 
Pioioduro, no contract to icftr a Controversy toarbi- 
tiation sball be specificnl y enforced ; but if any 
pcisQn,\vbobas made such .v contract, and has icfused 
to perfoiin it, sues in icspcctof any subject which he 
has coutnicrcd to rifci, the oxistciiee of such contract 
shall bar the suit.” Held that, before that section, 
tonld be relied upon, it must be sbown tint tbc plain- 
tiff had refused to refer to arbitration j and that tho 
filing of the plaint was not such a refusal Kooiitni 
Choedeb Uass V. CnnNPER Kart Mookeejek 

[I. L. E., 6 Calc,, 488 ; 5 C. L. E., 264 

2 Agreement to refer to at 6{- 

iraticn — Airard — Suit %n respect of matter refer- 
red barred, — filio paitics to a suit applied for an 
adjiuriimcnt of it on the ground that they had agreed 
to refer the matters in difference b tween them in 
such suit to arbiliivtion. The Comt necordiugly 
ndjouruid the suit, and the matters in diffircnce 
thircin weic referred to arbitrition by the parlies, 
and an award was mide then on disallowing the 
pluiitiff’s claim that, under these cirenm- 

staners, the further hearing of such snit was barred. 
Sabio Bam v. Thobka Kcae 

[I. L. E., 4 All., 546 

S Agreement to refer to arbi- 

tration — Sejiisal to refer — Suit in respect of matter 
agreed to be referred — Pleadings — One of tbc 
parties to a contract to refer a control eisy to aibitra- 
tioii bioiigbt a suit for part of the snbjiet-mittcr 
leferred. 'ihe defend ints pleaded tbe bai of s. 2lo£ 
the Specific Belief Act, but did not allege in tbeir 
answer to tbe pliint that tbc plaintiff refused to 
piifi rm Ilia rontiact Held tli it tbc mireact of filing 
the suit on tin. part of tbe plaintiff was not tanta- 
mount to a rcfn'il to pciforin bis contract in the 
sense of 8 21 of the Spicific Eilicf Act The con- 
tract, the existence of winch nould larasnit under 
the crcumstaiiccs contemplated liy s 21 of the 
Specific Belief Act, must be an operative contract. 
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SPECIFIC BELIEF ACT a OF 18T7) 

Oitra OT PfioOT— Drcsris ixn Dmr 
'■L ITS TO nrua(s ob stt itin* 

[L L. B , 12 All , 623 
'fr 1 1 HT OT 8CIT-lrr»BZ*T TO tCT» 
10 T 1 louT I L It, 0 AIL, 438 
[L L. B., 23 Bouu. S76 j 
B 40 and Cb ITT, SB. SS-S8— 

Itnpon btl Ig or afttr txren’ttm ofnmtrMt t» 

porfi,rm a pvrit n— 'all (o ra*nt sv'A — A ' 
coLtrsrt KS9 rntcrrd into bctwifn tUs I'Uintilf and 
tbc d f ndant by wl icb the j Uintiff agreed to calti 
Ts e 11 di(!(> f r tie drfirrdsnl far a tpcciflrd nntn er 
of yesri in certain ipir St-d Ui da ailnatcd in t.iCcr 
mt iillase* ailh rcijcct to yor uo of atirh lai da i 
tb« plaintiff wai a mb tenant o 1y I enng ibc eon j 
tinannee of t) e rt> tract Ibr ]U ntiff 1 it y«aa>M^ ' 
of U.OIO Kndi ihioi gli bii imni diu* Undtonl ba»» 
mg failidt piylbernt ami liaimgberu ib ccoao 
qncncc cj at d tUrrrfroin bv lb oan r In a amt 
to bale >0 omcli of tlic lei tract ai related to time 
land< Ml fill (1 on tbc gtogi d tint it bad become {ia« 
poiaiblc ol I HoDisLCi tlieiigb an oevUrt oo Lit 
r»r,_l,/ tbal Ch (laJo-aa of Art 1 of 
18 7 '‘lecifc P U f tet) did rot appiy tofueba 
«w Intlba ll J antffaaa cnlulcd to tie feluf 
uciougbtu Ur a 40 of Out Act iraimoeb as tbo 
CO tract waa cudence of diffircot oUpatwoa, c*/, 
to euliiiatc tnu^o in dtffrrcot eilUcca lapta 
PxBtBSDbiy^n r CstimtL 

[L L a . 7 CsIOh 474 • 8 0 L lb. 601 

a. 42, 

Su Arrium Cant— Eiioat amet 
CiaoivoT Miam ot t sit 

Cl E. B, 8 All . 623 
Sti Csizamn Dicmbitobt Dinti. 
8rxt TOB. 

Sn JrBigricno-<i Of Cmi Cant— Ueat 
ann itzizarE ferns b W ]• 

[LI».B,U AIL, 231 
Sre Itaisoionotr or CiTit Cctzt— H a 
• TZBrZ CoCBTS— PsatlTlOT 

(11 c 1, n, 633 
Sn lUfEO Law— IlBTl»SIO<t*B»_,tB. 
SSieoexI'ITI fETWEZZ ttlEOW EBB 
RETZESIOntES. 

[^EB,23 Csle.,364 
Set IIlBBO Lstr- HZTEBflOYEBf — POVEB 
or Eeizbsiobibs to HtsTuiii ALeetb 

SSD BET SIIHB Atiminoni 

[L L. IL. Is Iffad , 63 
Set JUtbss Lsxd ErfzirrB Amzsshe’ct 
Act 8 2 I L. E., 18 Mad , 282 
(I L B ffaMaa.S'jO 

A.ie 

St! Oxrs OTpSOOT— P aetitiob 

(I. I, n., 16 Calc , 117 

See PsB-nTB-Srn BT SOUE OT X CtSBS 
1 ETUZiESTStlTIS Of ClSSS 

[L L B., 16 Bom , 308 


837ECIFIC lUELIEF ACT OF 1677) 

— rerataaicef 

Sit PsZTitios— MticnisEiori Csih 

(l.L.Il,18C&la,117 
Set Kioirr Of snr- tnlEmis in 
TErsrt. . LLE,8A11,3I 

See I’.ionT Of Ectt-Saii tx Fxicttios 
oflrsmi • L L- IL, 7 AIL, 633 

B 46 

See Civrrtx SfrieTcirAL CoKsoinurot 
ACT. t ai . LL.B. 23C«lc..7l7 
See Covrsjnr-Tamefis ofSaimiza 


Ciairmaa «/ Colca'fa l/»»‘ 

eifal.tf, Biarrrriaa o/, et to leet e/cnaA^jW 
and eerfra al fleefiott —h tsnee* of 
Bcidrr 0 45 tftbi- Specific Iteliif Art for mica ap®'”" 
tbo Cbsirman of tbo Calmtia Municl al t; *1 b 
regard to Ibe Ii-t of ean'iUtea for and Ibf 
eiren at mnnieipal atectmoa 1 b ts« •*‘T***.2i 
llCTTT Lii-L Uiioai . I L. E, 18 Cttle- 1"“ 
Is THE vanzB CT RsrfSBta J stt Mit^ 
I1L.3L,19 CfttC,106n«‘* 
IsTos vsmit c» THE tirrriox c? Mcf tCtfH 
COMMUttastBS fOB ^^aK^^a O.ClICCTTt. 

tLl..n.,J9 Cola, 199 


t 63. 


Set lEjrxenoX“SMcm CtiM— 


-B. 64. 

»r COfHAlEnl-XxJOTJfEieT Of " 


(ll. 11,12 AIL, 433 
3ca TEnyxcnox-BrsciAZ CasKS-BESiCS 
or AQBEEBEtT ^ 

[LL. 11,18 Bom, 502 
1 l,B,19Eom,764 
Sea rxnrxcTTOx-SfEOllE CSSH— 

T109 OT Beoeee^ L B, 22 Mad, 189 

Set IwreCTIOX — SrECISI CiSM— !*• 
TErsiox IS OmcE , _ 

lLL.li,21Botn,631 

See iFrtTxernos — Sricuii t-SBE» —0* 

BTaCCTloB OB IXJCBT TO LlOB” 0’ 
I'EOFEBTT. effi 

tl L. B . 13 Eol^ 25-. H* 
LL.K.19AII,^^ 
LL.K,20 50* 

I L.B,S4Cnl^2„80 

LI..E,23Mad,,3® 

See LiimioBo asd Tissst— 4”*^ 

TIOS Of CoXOtTIOXS Of TlXlSff*^ 

2,c.o. o, 
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SPECIFIC BELIEF ACT a OF 1877) 

Ste PAtlTir^— SVITS PV KOMK OP aClisb 
AS Rewiespktativfs op CtAS^. 

[I. L. E,, 15 Bom., 309 

See pKrscp.irTio.v — BASKstEATs — htauT 
AKD AlE. 

[T. L. n., 13 Bom., 074 
I. L E.. IS Bom., 474 
I. L. B., 20 Bom., 704 


SPY. 

See Accompiice. 

[L L. E., 18 Bom., 383 

STAKEHOLDEE. 

See Iatbefieadbr Smr. 

[2 Ind. Jut., N. S., 113 

See PniSCITAP AKD Ageat— Liapixitt op 
Aoests , , 4 Bom., O. C., 125 


See Vi’ADOn asd PrPriusPR— I ataxto 
Sapps . I. L. E,, 16 Mad., 61 

8. 65. 

See IwrNCTioA- — SrrcrAi. Cases — On- 
spprcTics on Iajpuy to IIioiits op 
P noiTiiTY . L L. E., 14 Calc., 236 

— B. 60. 

Sec ipjoPcrtoK — SrtciAP Cases— Exk- 
ccTioN OP DKcnsr. 

[J. L. E., 14 Mad., 426 
X. L. E, J8 Mad., 3‘>8 
I. L. E., 23 Cldc., 361 
1. L. E., 21 Mad , 362 

See .TriiT.sniCTioK op Civix Coonr— llEsr 
AKo llETr-.vpE Spits. P, 

[I. L. E, 6 AU., 420 

See Paisties— S rrr by some op a Class 

AS liEPIttSESTAHVES OP O1.ASS. 

[I. L.E., 22 Bom., 646 


STAMP. 


Col. 

1. Bea-gal Keoeeations . . . 8838 

XII OP 3820 .... SS33 

X OP 1829 8839 

2. Bompay Kegylations . . . 8839 

XVni0PlS27 . . . 8839 

3. XTappas Keoulatioxs . . . SSiL 

XlIIoplSlO . . , 8841 


llorlS25 8841 


See Cases TJXDEn Appellate Cottet— Re- 
jection or Adaiissiox or, Etidexoe 
APS! IT I E0 OB rejected BP CoTOT 
REI.OIY. 


See Cases oRDEn Cotjet Fees Act. 

See PoiYEE.oP-ArronA’EY. 

P. L. B., 23 Calc,, 187 

See Cases under Valdatioa- op Sen. 


s. 67. 

See lA'JCxcTioA'— SPEcrAL Cases — Breach 
OP Aobbeuekt. 

(I. L. E., 14 Mad.. 18 
L L. E., )8 Bom., 702 
I, L. E., 18 Bom., 764 

“SPIBITUOES LIQUOE” 

Sec Caato.nsients Act, 18S0 s. 14. 

[L L. E, 16 Calc., 462 

SPLITTING CAUSE OP ACTION. 

See Co spARFRS— Sms nr Co-snAEEES 

YVITII RFSPECT TO THE JOINT PpOPEETT 

— PossfcssioK . 7 B. L. E., Ap., 42 
See ('A8F3 EATEn r.FJ.IXQCISn.MrNT on 
Omssiox TO SUE pon Poktion op Claim, 
See SitALL CaOiB <'ooet, Pkesidekcy 
'JowA-j,— JcEisDiciio.v -General 
Cases . . 6 Bom.. O. C., 88 

[4 Mad., 334 
X L, E, 2 Bom,, 570 

SPLITTING OFFENCE. 

See Criminal Peocekdikgs. 

[I L. E., 4 Gale., 18 


Cancellation of— 

Ste Plaia't— Eetbrn op Plaint. 

[L L. E., 7 Bom., 487 

Deficiency in— 

See Cases under Ifsiitation Act, 1877, 
s. 4. 

See Plaint- Rejection op Plaint. 

[1 N. W., 17 
IIW.E., 177 
2 Mad., 436 
X L. E,, 9 Bom., 365 
I. L. E., 13 Bom., 517 
See Sjiall Cause ( ourt, PnEsiDEXcr 
Towns — Practice and Peooedues — 
Re-hearino. 

[XL.E., 18 Calc., 445 

• See Special or Second Appeal— Peooe- 
DUEE IN Special Appeal. 

[XL.E„13A1L, 580 
X L.E., 20 Bom., 791 

1. BEXGAL REGBLATIOXS. 

— ;; Beng. Eeg. Nil of ZS26— Be- 

reipffor Gorcrinnenl pit}.er . — Under the old Stamp 
Law (Regxdaih'ii XII of lf2'j, which was not regis- 
tered hy the Supremo i ourt), agreements not on 
stamped paper e.\ccutcd in Calcutta bond fide by 
partita rtsidiag or carrying on business therein 
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BPECIPIC RZLIEF ACT <1 OP 18T7) 
r' Ttnrt bnl^rn up br tb( madoct cf til 


tbf partifi t< 


t<l >a th boSK 

L 4 < 1 ; k f<« dtji 1,0 I 


Tahu r nttBUBlB 

[L I.. It„ a AIL, 67 

4. Cenlrtei /« rtftr Jufm e 

to ar^ trot on Etfnatl to ptf/otnt turl eemfrtt— 

i’t^W / mit To Itr ft toit eadrr ■ 31 ef l>« 
''penSc ti luf Art ft rtfoul to vbitrftU buI be 
br'cre Ibe ftrtioa It brcQ^bt C*lir r AtUiD 

[1. 1.. Cale^ OSd 
6 - ■ /« rr/tr to ftfl 

tra'tun—Ptfnt^l lo rtrf rm oorttotonl — Ia» ►- I 
ftgftinit ft brotheTHB Un fee n»ir*rt»Bfe the i feo 
d^t ftU^ged thft ftftre tbe pUiB S bid left bu 
Lome ftn ftgrremnit bed beta mxde l-etwrtn Cheat to 
rrfer th»>r dupote to ■e'-iint oo that the igrerjaent 
of nferenre hLl beta ftenaJl; t -ned boc t^t. os 
the dftj filed by the ftebitratori for icilmj thn^ 
ftwird. the p iiutxJf bid pjren Ectwc tj them ro- U 
sihe ftn ftiTftrd and eetonl -i 1 th rLalro 4-aeft^ 
The d fendftnt eo-t ndtd thil by re»«o of tbi* 
ftfreement the ntifTi en t >u ftirtil by e n of 

the^pet* e! fAoIori'" The • eeed 

Jwntv rt'erwftii the fgj o«irs t«r»i -Tof»lf 
*eil/D W» the n d JM -tied Uo ^T«ot mieia 

'r^f.n In \no mt toll. t\ 0 Qied tO fri de ftOj 
in [>eMe ft.n4 hirnay 
oiii^nenee o' ft dienes 
mail ftiBoapit ib» *onn r fniJed eepmt 1» 
tpon penult hftTis; b«ea «>«d tevirdt ber / 

»?»« »*ide» la tbe fccov* uisether * A the mt •« 

M» ftU M Hading tn tbe tm»* la peve ftnd Ut. 
mooy If My we .oa .hooU ftnvr end d oey da 
tgrensrot AoolJ Uhe plaoe MBooert the vosi^ U 
to e d ft ninedy for that, r, tbe ond«m.-«ed 
fctnrot gwe In errt ng to jon ft. KW, a. lo 

»1^« ftwd or .« llrffinst y oa two lyrvtt. logethw 
•iU niftlf, la ftcnFriar-ce Ihr t»ith. ft-e (I 

tine Tel -TOO. feitb and «e bare ontten ftod d 
»er«d tiu »ntia<e ©f oor free «ill and yl. aenrt nr 
aaaae M agreed to and approTed f be oar bein a-d 
tepTraenUtiTei *11 the utb Jyrrth tftdea 

that the pUiniiir* toit wai tv 

meat d d nrt tnd e»^ »hit VeTthY^.,?*^ 
be refored. and » ere Z, 
the plamliffa tlain to ma ntma-^ J.^A Cl 

befo^thearbtratororthatiruZtff h.^. 

loperfmahcra t«n<Mittofef,raeeffreo«»n?k!T 
atn^theplainUff withdrew froa. t^arStZ“ 

».€4l"rsSrSsS 


} SPECIFIC RBLinP ACT (t OP 13T7) 
I —foMhno'i 

} shew that the defendsat fd cd antuere Q A 
I Qm<trt—v> helbiT the «So»« agwaijiit wu rrt r<»I 
by reftaon of aneertairty WbetJur ^ 

artoftl anbteueion of a mbjeel la dupnt* to canwo 
ftib f**or», foil -wed by iw ft temp* tl «*« ef 
partlrt to aneh enbina. on to wi hJraw frtBi 
preerat ftn kwud beiu made apoa the n'-aiiTO 
fall* within the «>aeln6na paragraph cf *. 31 of the 
•^pecide 1 e lef Art I of 1S77 AOHieil » C-^J t» 
Bit Iiirs? I. la Hr 11 Eosl, 1S9 

6 jirh/mtiin-J/minoat It 

rr/tr-OrJ<r mtirr t VK Ctrl TVorrdwe CeJt 
It tt/tr eviffer# «■ JufoU looe'ioftfle* f**d tJ— 
Onitrnnitri SIS ftnd, v tie 
flatnt ff oeeatiinoo to endiraw *irt 
irtof/r at »«i/ —Tbe wjnEoeof ft. 51cf tbe*pwl« 
Belief Art (1 of 1877) I* wide »WK„h to «>»<T ees- 
tiftctt to refer mt ina ter «h eh <»a legalle be re- 
fereed to arbitration ftod one cf meh ont jra » » 
nit ftbieh u p r e tredrag la Court The piruf* *• * 
•ait. wh let. waa pending »Teed lo ref r the 
ia dilfteoee between tbern to arbitral an, *aJ 
pnrpoae applMd to tbe Conrt fer *n erder e^feniw 
«oaiTft.M>t*o' theCSTilProeedaraCBl 
eiuna tea* praated *rt ti*,'ea were »ppitste»l, •»* “ 
w*a ordered that they tbonid mt» tVif ftwarf w ^ 
oae weeb Defo-« tbe week hftf ttptoi, ^ 
•ae award hid bera made, one of the 
1 er-for'e ftppliefttj^ asda *. 8 3 cf tbe CodeW 
p Icaaeto witb Jr»* from tbe an t wilb liberty to wj 
ft fr»A an t la rttpeel of tbe nite fnhjrrt »!*« 
The »pp! fftti « *aa panted, the cnit rtmk o* »* 
ft freth »nit lai* tntrd ta pamaaee ef tk» pr**"*^ 
Ibot gtren by tbe Court. In defooee to thi« » 
area pi -adid that tbe asit wu barfed by ft. 3* ^ “ 
‘tpeeifieLel f Art (1 of 18771 B«/d tba, lh« « ^ 
la the fonser pmreedinci bad co pjwer I* eeetkr « 
otdero'rerireofepno to award exeeft 
by a. 510 of the Ci^t that eonae^jnenllT the Coo. * 
o^r under a. 373 wa. wffra ereee if Ise* *" I 
eeTocatxn. or if no* laroleia^ St le't th* “ 
j refeTenreat.lI la foree that la either al-erafttire ^ 
in t nraa barred by a. *1 of tbe “peeads ! el '• ^5*J 
and Ibat it w*. imastmal that the pmoa 
j wlueb iJie awarl wia to be made fjpaed befir* to* 

. laui^ij g of the a.ewid »rt.-on Ttr TrftSJtL. 
that the aait waa barred by the areond *!*■* ® 
ft. 373. the Oiurt bteiag had to juriftl.etii'®^ 

tbe cedernnder tbit aeetija or baetog refeHtd 
•n t la ar* lUation to reafo*e tie an t to lU fie* 
tieat It *a ftwftitiocr tbe Cimrta dwi.Hja .'‘® ,m 

nn r DeooftT I. In E., 9 AIL, lOo 


Seo iFJgecnta — 8r»Ctl*. Ciirt 
Bssacn or AoaxsiiisT --a 

BX E., J9Boia..7« 

8 23 ond8.27.d.{e)-Cp>^'«'f^ 

fete eteree-s. 38 eL CA)..nd. S7 *L(*)y‘S 
Speeec Belief Art (I of IS' 7 ) dn n * 
eontraete to take aharea, and eioly nnhody 
Ldi law fta to caact where a eoaspany ba* ta**» 
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SPECIFIC EELICF ACT (I OF 1677) 

p! a c<'>irsrt, l-(!i ta ran-y it into 

irStct. hsrrwijit. t(r CowrAKy 

r. Mcyci!ft.snAir Ji^r^i-sui Waiua 

[I, E, H., IS Pom., 4ID 

- - n.25. 

Srr \'rsi an A?fn rcKcin'r-R^lmr. 

{I. E.P.. 16 Bom, 067 

c.eo. 

I’AKofc Kvmrvn:~VAt;v- 
ijfi oa CONTaAt>j('TJ,'i'> IVi[iTrj:.« Iv- 
«Trit;s!S'.< < . 1. E, K., '1 Boni^ 601 

Ser M-rnnr IVsu'SiVA^.rE— SfvoiAi, 

Ca<!-* - I- E. II., 12 Cnic.. 162 

r.a7. 

Sif V c;fr<i.", AMI VrsTKASri: 

St^TS . I. 3... K, IB MacL, 43 
Str Vn^pon AJii> I’ri'eiiA'-va - Xorjrr. 

{1. E. II . 10 Cnlc , 710 
I. E R,27 Ci<lc..358 
- cl. i tj pS fiJfr — 

Jtiniipt if r.itiift (if ptlt'jn~Altu({fi>r!tatnrts j 
TliO }is.5'i!iJrj ,m-tl lo fiifiTPi' an a.'rrrmti.l fcr tlir j 
fSfrat cj of fi m’lKiatifT' of rntain imn-oriaUi' jiro* I 
pcrty, 6n<l f. r tin' j<i»*'.Tionoff.'.ch]'rniUTty,!naUn.’ 1 
Uir },ar,y to tnrli atrcmnl.t onl tiic jH'nc’.i «bfi 1 
lisil, r-ilmjnvs.tly to tli<'<*ato of the r%xnp, jnirrliwial 
*t!fh I'mpirty in ottciiUon tJfcffi’. Otftinbnt* In 
the ratt, o i tin' all(.;aitr n lint sath p>T»otij haJ puf' 
ri.a*<4 In la>1 fslth nnil nith notifi' of the n^rtrcimnt. 
JlrJd, nhli r/lirmfi to e 27 of Art I of tint. 
untliT Ant’ll oirnitrtl.inri". ihire «’.« i oV inrtjMnly 
n mbjtilnJcr <f tJti'X of nclio’i Oui’AKt r. JtAlt 
Chahaj! . , . I, All., 666 

2. ■■ - - Agrffneni to ranr<-y 

tf.t norloo^td ir^ptrlt) tn r nr ij dtfooU — ^^it fur 
tpfrfte ffrjurnna'-f of rrnlrait — 3l< rfo>pe — First 
nn! sen pd mrlprgtrs ~ On t)jr 7th Vdiruary 1873 
Fa’Ortjta^ltl the tniiity of rtilfroption of o ctrtain 
{*{at« to }t 011(1 d. Ctn the 7ih Auftnut Ih"/ ho 
n'ortpi^rrd *ach ojlato to S', ncre. int: that, if lip 
failit! to pay the iinrtyoaftiiotify nithin the tlino 
fiicti, ho o'tnld ooiive^ Aticli state to S', anil th.at, if 
lie fiiiltd to tioentc su.li contiyanoo, S' sloalil bo 
ectnjii lent to hritij, a suit “In cit a sell otffctoil jvnd 
a iltttl of ahtolnle sale cxernli J,’ On the Cth Octo* 
her Ih'T /’ n.orljtBgi’tl sucli ettato to JJ anil J). 

By this D'Oripiae tjie lien ertnUd hy thi’ nortgago 
of the 7th I'lhruary 1S73 ivas cstingnithol. In 
Bcccmhcr IhTf, 7? and le obtained a dicrca against 
Tpw the iroitgage of the Cth Oetohir 1S77, and in 
June 1578, ill ctectitio.T of that deerte, snrh estate 
STBS pill iijJ for sale and nas purehivscd by D, In 
rchniary la's'.! S’ med F and D for the cirention 
of a coiiveynncf of sn'rli rstnlc to him in nceordalico 
svitU f 's iigrennciit ( f the 7th August 1>'77. ISM 
that the mortgage of the 7ih Aiipnst 1877 mas not 
in theimtiire (if a m"rlg.ai;c hy eotidilionnl sale, ant] 
there mss no nrn raity for S' to talte proreediiigs to 
forcelose the mortgage, and the suit svaa maintoin- 
«h!c. Also tliat, assuming timt Sj had no notice of 
(ho ngrccmeiil of the 7th August 1577, it mas very 


flPECIFIG EEEIEF ACT (I OF 1877) 

— rvntinued, 

doubtful mluthrr niidcr *. 27 (i) of Act I of 1577 
1} eo-ahl claim that specific prrfomiaiire of tliat 
agrecinrnl should net he gwiit<d, iiinsmiifh ns the 
coiitrst U> hrlwrcn a priorand RuhsKimnt lien created 
n|! 0 » the same propirty, tvhich had p.nssed to the 
■ trausffits- iradir a sale in esecution of a decree for 
the fwforcitnfiit of the suhswpient lien. IfAtmi 
PitAS.in r. l)Arr,iT Its'! . I. E. E., 3 AIL, 700 

■ ~ - jj,2S. 

A>e Srearte I’nriPoritfA.vci! ~ Si’ecias 
0A=rs . I, I,. B..183Vrad.,415 

— B. 30. 

.vVf LtitrrATioN Act, 1S77. abt. 113 

[I, L. E., 6 AIL, 283 
I. Is. H., 10 AIL, 3 
I. E. K., 23 Mnd., 593 

B. 31. 

Fee Dnro— llKrTineATtny. 

[L L. n., 14 Citlc., 303 
E. E., 14 I. A., 18 

f.ondlord ond teronl — J?fc- 
tifrati'ii nr nllrralittn nf rnnlrnrt rf iemnet/— 
Sfi'cijir Jleli'f Art fl of S‘'77J.t. 8J. — Where a 
party to a roalraet of tenancy diiire.s to liavc it rec- 
tif.cal or altered, the suit should he brought under 
*. 31 of tlie .‘^peeifie litlii f Act. ASAitCbiAU SiiAlKtl 
T. KoviASit t’uirsnr.v. Uosr 

p. L. E., 8 Calc., US 

S. C. KolPisu Ciics'nr.ti Uosr. r AN.ianii.MT 
8 i)rvKtt . . . . 0 C. L. K., 467 

BB. 31, 34. 

Fee CoKTTiatT— UoPoitT ANi> 801 .D Notes. 

[E L. E., 20 Calc., 864 

B. 35. 

.SVc CONTEACT Act, B. 23 — lLLEO.lt COK- 
ntACZS—AOAlKST VVBLtP I’oitor. 

[1. L. E., S Mad., 216 

— ; " Steseission of contract, *Su!( for 

— SSridrnre nectesartf to tef nsi'ie confrarl . — In 
order that a co’itmct .should lie set u'lido nnder s. 35 
(5) of the Sptcific liplief Act (I of 1877}, the plain- 
tiff slioulil be shown to have been less to blamo in 
the tmnsactinn than the defendant. Hari B.ie- 

Ei!i.snNA o. Nabo aMoueshtah 

[1. L. E,, 18 Bom., 342 

BE. 38, 41. 

See EsrorrEt— E stottel j)t Condcot. 

[E E. E., 28 Calc., 381 

— s. 39. 

See riROLAUATons Beciiee, Stne you — 
Suits conoeiinino Documents. 

(L L.U, 7 Calc., 730 
Z E. E., 23 Bom., 376 

See Ltmitation Act, 1877. abt. 91. 

[E L. E., 6 AU., 322 
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DIGEST OF CASES. 


STAMP- e<n«fr«W 

1 BE^CAI. EFOULATIO^S— 
when ttiET» wu no intcntioo of ple&diog’ noli doen* 
mccti m the mofs’s I oarts, were Kid to be gtxid 
end blading HontT tiDcxv Hooinun r, 
Joo»M)S054Tn iSoosrsjzs ‘W.R,, 1864, 286 
Beog Beg X of 1828. 

£'« Stamp act 18*9 pcr I axt 49 

7Cftle,684 

8. ^tf f^X e/ 

1S62^— JfiroM pullaki Itimi Piijttt potiab*. 
where rot re^nlrrf either hj the old ( \tl X of $29, 
«. j 1) or new SUmp Law ( Vet X of I8C3X *0 be 
written on ittmpcd paper Mobhoodbeiw abvpo 
• PsASXAtn Sot Cbowdhbt 

[3 W B, Act 3, 143 

± BOMBA! 1 FGLLATIO.NS 
Bom Beg XVIII of 1827— 
TTVl Segnialioa Wlllrf 1SS7 did not »».ioife * 
wm to hr lUsjptd dnncff the ttta‘or» lifetime 

«z***eLi*T** 2 Bom., 65 2adEdL,62 

, ^ . * 10-r*«»frwe/iea ^eee* 

fie» An ■« J<eti n to the ralidity of a doeament 
BJider 1 eenUloa X\ ill of 182 , a* d.itiognldicd 
fm-n 1 1 iD-idaiiMiV,i tj b eiiJcnee or frem a rw^ 
b itwn to CojtU of Jailieeor pnbko oCf<nto Act 
witr 5 reJi “ n-cnte ooder A« 

: *Vi j docotneuU were ezeeoW 

«*P«tire1y, ooder date 
thefyh Aofwt ISol anddih Aognat 1812 aaddid 
M appear to bare been eri^iBall/ etperaitj (atroded 
^ “"‘t'* tihopdioa'e 

to the Fmldcney ef that they did 

n“* 'V*'®?'®' reealalio-i XVlfl cf 
neiraUton. beb* an enaetbrnt im 
”P®a the »nbj^ Bn.t be 

to e^ ^ AeouvnU were actnally mtenied 

*0 far aa the partiroUr p-operty b .jae^ 
O., It.Vl. lalheailUbof Ta-iiia. 

«Dr fare of the Aeatnenti to abow wture IS« 
^oprrty twttitn.d la them waaa Iqated. Ciaowaa 
^l<uJ^ntT e Gatmt MoaoiA U Bom ,125 

detJ'. ^TTTT.T. ^"T Pri 

a UKoee op to 'hawlne 

inprort a eUio to in- 
*»y he^iId‘a*^i!'’"A'‘l 7* '* "»»r«d» both 

a UUare doe V? •dmljewn of 

J^=A*TAt«e\a*A?li\«c5iX'- 

n Boa., 47 

■•■• -•-^m If, ,t til ^ X'tHfapf 

-at»f^.„f-j an afmmort be- 

two tfcal toe 

rr4«rrti«,^4^^7‘" •hov.W at the tiM of 


STAMP— <o»/iaafti 

S. BOMBAY HEGDLATI0Ns-<9af aaed 
aTeed the mortgagee might pnt to, In ease the 
irorfgagor made default la payment of the mat 
agreed upon for the term of the morigag* , nth aa 
agreemmtwaaootaleasc ortheeounlrrpartofalea^ 
within the meaning of Kfgulation XWlIoflff”. 
a. 10 anKi 3. bnt was a contrirt of bdnanUy 
acainat loisea to be incurred after the deleraanatai 
of the lease, which, not haring any operalioa so tez 
aa the lease was la eiutroee. was therefore not 
exempt from stamp duty nnder thst Segnoti*. 
\\ here an appellant has nrt tendered the stamp d^ 
and p-nal y on a document which the Con ts hew* 
hare hrldtobeininfliciently stamped the IHzh t^rt 
will cot •How him to do SB in special appeal E« 
EaisnwA GoPAX e tiTRuSHtrAn 10 Bom., 441 
s 12, »nb-B (2>-S»>f f» 

eoreepoeicitos o^isiiaoreri/e praperfs— Pi *ee< c e- 
—In a suit by plaintiff to recorerjossfsaion of eerab 

immorcable property Under a deed of sa'e esecitea 
to I im by the defendants* father, while Begnlsinn 
Xnil of lB»7 was in force upoo oae-aana stamp 
paper, a qnciliiti baring anscn as to wbal sUiop 
dniy the deed should hear for the F'^I**®* 
aott. It was teferml to the lli,h Court. PeM 
the deed wss snlEnently stamped older sab s. (Ih 
*. K of SigoUuoii t! I II of 1827. but the P*«« 
eouldnrt obtain oa it a jadgment for a snai 
beyMd wbst was eorered by that stamp 
paid an additioosl stamp duty asd penalty whiealM 
Coort might allow him to uo. JlfUl DKIA^ 
JtTOA JesBAJiAB . 1 . Iw 10 Boffl, S* 

1. 13-Ja{#sfiei(»rf«f«^ 

rsrease— Oo drcome8lsuisufficUnllysta'arirtaa“ 
BegnUtioa StlU of 1827 the qnistwa did «[« 
pnpcilr arise under a 18 of that Kegntatioa, 
the intestion of the partita in act safioraUy 
•tao-piog them wss 10 defraud Gorernment of M 
rerrnue That qnesticn was renilTid imioits^ 
«r.t. by a n of Act XIXVI of ISUJ. o'"!, 
qurntly.ui a uiore espl eit manner, by a la of Art* 
of 16,,3 EAxrua BuATaxi r Area 

S — 

sfawped— /afeafisn toeradr ttamp d»/y — Aps’V 
a ri,.ht to bare stamped, ou payment of the P^ 
aauVd penalty, aatrstnment rsreoted while Fegu^ 
tom XMIi of 1527 was in foree, and i. sbooU »« ” 
trjected *n the ground of intention by the P**^7,*“ 
erade the tUmp datr Axziii BiiEirrx • J*’ 
vaCDAw VASroAT . 10 Bona, S** 

». 14 

■aa.ar-A tooJ or othrt 

r death of the 

. . je persoual rrpri 

w other persons eUlniisg as heirs and A 
• ” •• (0 !• 
a the Si 


of r.»gul4tion X\ill of 1817, u 

as tbs d'reaad graiitor would, and w 
partie* wyhra the miaaini (.tali. 7b» f"? ^ 
decisions of the kte Sadder Orart to IM 
ormwled. Baonu s DsAaita Jhattj 1 Bouto ® 
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BiGEST OF Cases. 


STAMP — concluded, 

2. BOJIBAr miGVJjATWlXS— concluded. 

1, B. 14, sub-s, (l)~Deet! of 

gale of jroptr/y ffirrn ih ffijt from ichat time 
operalire ~A dmiw of tbo grantor ^ras a third party 
within the meaning of IlennlaliO’i XVIJI of 1827, 
s. 14, sub-s 1, and therefore, as against him,a deed of 
sale of the property given in uift was only vniid from 
the date on which it was stamped. Precedents on 
this point (jncstionMl, hut follow t-d. JAGiS^ATlt 
ViTDAi. r. .\i“AJi: VI■'^^tr . 5 Bom., A. C., 217 

2. - — — - Torchaser at sale 

in execution of decree — Validifp of mortgage-deed. 

Xho purchaser at a Court-sale of the right, title, 

and interest of tho’pidgment-debtv r is a third party 
within the nieaiiiiig of s 14, Kcgulntioa Wilt of 
1827, suh-s. ()), and thcrcfoie, ns against him, a 
mortgage deed passed by the latter to a mortgagee is 
ralid, mot from the date of its execution, but from 
that on which it was stamped. Jagannath ruhal 
V. .Ipajt Vtihitti, 5 Horn, A. C., 21/, followed. 
jrABAiAK IlESnrAKDE r. BASGOUAI 

[1. B. E„ 5 Bom., 127 

3. MADE AS REGULATIONS. 

Mad. Beg. XIII of 1816 — Ao provi- 
sion for pnpvieni ej penallg — Secoodarg eridence 
of unstamped dneu^iienf. — In' a suit to redeem a 
mortgage of 1S33, c.rccutod upon an unstamped 
cadian, PrtWe to stamp duty uuder Regulation XIH 
of 181G, secondary evidence of the contents of this 
document was tendered on payment of a penalty. 
Held that the evidence could not be admitted. 
Kopasax r. SiiA'MO . I. Ij. R., 7 Mad., 440 

. Mad. Beg. II of 1826, s. 4— Beef 

iramferring property condihonalty — Ad valorem 
stamp duly. — An instrument, dated 1853, which 
purported to bo a transfer by the executant of the 
property inherited by her from her husband subject 
to the im merit of his debts, and in which a prorision 
was made for the mnintenanee of the executant and 
for the retransfer of the property in case she gave 
birth to a sori, hetd not to be liablo to stamp duty. 
Bbpeeesce tjebbu Stamp Act, s. 49 

[I.L. B., 16 Mad., 419 

STAMP ACT (XXXVI OB 1860). 

Security bond given to ablcari 

rentei'. — A security bond executed by a third party 
totbeabkari renter is not exempt from stvmp duty. 
Ramastasu Cuetii r. Pappa Redbi 1 Mad., 190 

S. 14 — Sond executed on optional 

stamp- — Xo larger sum conld be recovered under 
s. 14, Act XX WI of ISCO, upon a b nd evrented on 
an optional stamp than that option il stamp covers, 
and no amount of penalty cm makeup the dificicncy 
in the stamp, ICtBAiiUT AM v. ABrmor, Wahab 

[17 XV. B„ 131 

1. — sell. A and s. 14 — Promiisorg 

note containing agreement to leaiee gurisdufton — 
A promissory note containing an agreement by the 


STAMP ACT (XXXVT OP 1860) —concluded. 
pi-oker that, in case of any dispute or diPereiice aris- 
ing concerning the paymicnt of the note or the sub- 
ject-matter thereof, the same shnll and may be sued 
in the Supreme Court, and "to the jurisdiction of 
which I hereby w,uve and agree to waive all picas,” 
properly stamped as a promissory note, did not 
require an additional stamp as an agreement under 
Act XXXVI of 1800, sch. A, and s. 14. Eakhai- 
t>AE3 SlAGHEE r. Rox ChPEDBE UETP 

[1 Ind. Jur., O. S., 124 

2. sch. A, art. 4 — Promissory 

note, — ,Vu instrument to the following effect: “On 
the 14th December 1801 we, A and C, bind ourselves 
to Pay, with interest tojou,Band C, H 506-10, being 
the balance of dealings held w itli your firm, and the 
amount received this day from you in cash on account 
of stamp,” — Seld to he neither a bond no.- a huudi, 
but (o be in the nature of a promissory note and to 
come wftliin the efcscriptiou in art. 4, sch. A of Act 
XXXVl of 1800. HuTtrMVN Saiiid r. Hdsaim 
SA nm 1 Mad,, 152 

3, sch. A, art. 20 — Partnership 

agreement. — An agreement ou a K24 stamp paper 
between a 1, who had obtained from Government the 
ahkari farm of a certain talnkli, nnd B, stipulating 
that, in consideration of R3000 advanced by if for, 
payment of deposit, the whole management should 
rcsitio in S ; that the parties shonld each have a half 
sliaro and bo respectiv oly entitled and liable to profit 
and loss in respect of his share ; tliat they should 
acrount with one another for the sums laid out by B, 
nnd should settle annually the accounts of profit and 
loss upon the half share, — Ue/i to he a partnership 
agreement, and to be sufficiently stamped under Act 
XXXVl of 18G0, art. 20, sch. A. In determining 
the stamp to bo affixed to a docuineat, the state of 
tilings at its execution is niono to be regarded. 
CniAKAiVA Xattae r. Mdttusvami Pimai 

[1 Mad., 226 

STAMP ACT (X OP 1862). 

B. 3. 

See GEEEEAE ClAUSES CONSOHDATION 
Act, 18(jS, s. C . .7 Mad., Ap., 9 

E — Offence under section — BVi- 

grosiing deed on unstamped paper. — Tlic mere en- 
grossing of a deed on nnstimpeJ paper was not an 
offence under s. 8 of Act X of 1860, nor did the 
si.riHng such deed as a witness constilnte any such 
offence. ItEG. t). JrTHA JIoti. Keg. r. Virjt 
K tTVAEji , . 2 Bom., 135: 2adEd., 129 

Rsa. r. JoriBts Satv . . 1 Bom., 37 

2. Penalty — Attesting leif- 

nesses and persons drafting doeuments — The words 
in s. 3 of Act X of l'G2, “ unless in any case in 
whiih a higher penalty is imposed” and ‘ notexeced- 
ing, ' apply both to the pcmltj- of KlOO, and one 
higher than ten times the v iluc of the omitted stamp. 
Attisting witnesses and persons who draft documents 
nnd note the fact with their sigraturcs at the foot do 
not come within the words, “mifce, execute, sign, or 
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lUt B( tiiw (ftx^r^kl «tr-l wia. b. til 
•-n'utB wti. »»1 „ ,2^. b*B »u»-» 

wiftJird j,^ it, ll» rr* -a «’ ti; 

tbr *.pis/ o' ftd Sftia irwf 

< i^fruiiar^ 

uu Cuoitic <ii*ja # j ju ‘rtiM R » 

fUVS.* 

■.!&. 

rti,ji,njai.£3 
^ — — -«. I5,*nifc 2 

-7” *’•*• ff famp 4t’t 

Cwrtlof «Ji#»9Jr *lJi5i 
* ' i« BA aMiiesioa /rt* » r”* 


"• coat. 

* fr al 7, I , ^tpigf 

®'frlMn of ft Y' '• ‘a .In •' ,r ^ 

<1 • r^tci *"? »^«Vt 

E."tS' «7 J'.,“';’' ""^-vSU'r^o 

;“-S?;37.£ffSrs£» 




• •toi^-ii!"-'"' *j' fe»,. 




- ' ““‘/Bf* tiro c 

.7’“'' I-*Tia»« BA •Miiea.a i(»» • i - 
H.ifi! s fa, molMwjfro !.•» wtefpetJ'^^ 
'** f P*»I« 

•JP' fail D nadir C. t JS. in X *f J 
CPTMCA «. tTxa* 

• — BikUBndl?. 

H't Arrtiun Com-Ei«'«P* 
AAniaim or rTtsirrtiS*^*®,. 
BUic-rta »r Conr 
•r**ru»IK'crirWTi. .,. «« 

“■Alts 

33I*i.3 

a. 17. 

Sn ArriAi,— AcT*-^r»vFifr 

r3B63uO.C,^ 
Iteal tiae * ^ 


' X ef ISiA BtW 

«wio<mU B'uJrr ■. 15 »««& tad b«o tAn*'* 

•UmpoJ. not to dofum-aiU oi -Uii 
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P ACT (S. OP 1882)-Mn6>,K«i. 

• hare to paj’ shall be m-atle good by us, 'vritb 
’’ The Smill C.auso Con-t Judge, before 
le case «a8 tried, considerid the above clause 
lond to be eaidence of an mtention between 
vies to a\oid the stamp laus, and refused to 
caldence to the eontrarv. Ue also refused to 
,be bond iu etitlence. Held, on refeiince to 
, igb Court, that the clause in ipicstion did not 
D to an agreement to c\adc the stamp laws, 
udge minlit ba\e infirrcd from it that it nas 
tintion of the parties to ci adu the stamp laws, 
that c ISO he sbonl 1 h it e heard o\ idcuce to the 
ry. Sashi Bhushak Baaegjee c. Taea- 
0 Ear 

[3 B. L. E., A. G., 329: U W. E,, 5S3 

Inieniion to erade payment 

fy . — A Court to which a document is tendered 
idence under this section ought not to reject it, 
IS it clc.arlj appeana that there was an intention 
ade the pa.imeut of Utainp duty. ItoTAIi Bank 
NDIA r. HOESIASJI KhABSEDJI 

[3 Bom., O. C., 153 

, 2’ernisston to pay penalty 

’■e dommeni is lost . — Qeirre— Whether permis- 
to pay the stamp duty and penalty can be giien 
,ho case of a lost instiumeut. AEUNAcnEiiEUM 
snr i. OiAOAPPAn CnETTX . 4 Mad., 312 

lliindi—lnadmissihUity in 

deneefor iranf of stomp.— The pi lintifE brought a 
t against three defendants under the folloaing 
cumstancesj The third defendant was the tenant 
a aillage nndci- the second defendant, the first 
fondant being the agent and manager of the second 
fendant. The third defendant ow>d the second 
Cendant a sum of moue,\ on account of rent, and 
sw a hundi on the plaintiff for HI, 000 to be paid 
the first defendant or order, and containing these 
"'ords: "For which amount I shill deliier oier to 
on grain in that aillage and its hamlets, and for 
•liich the Dewan (first defendant) nill issue an 
rdcr to the above effect.” The hundi was upon a 
ne-anna stamp. Plaint fr, on receipt of this liundi, 
ircw upon the back of it another hundi upon bis 
notber-in-law in tlio folioaing terms: "On demand 
dcasc pay to Jfaliomed Itadliamatulla Sbaib, Dewan 
if Venkatagiri (first defendant), or to bis order, the 
ritbin-mentioned amount for grain to bo supplied me 
ly Mr. Ward (third defendant) on the order of the 
aid Sfaliomcd BadbamatuHa Shnib, the Dewan of 
I'^cniatagiri ” This was signed b> the plaintiff, 
ind beiicatli his signature was tliat of the first 
iefendaiit. Tlic amount mentio led iu the hundi w.is 
laid to' the first dcfend.ant; the second himiii was 
jnstamped. 'liie plaiutiCf’s case was, that the fust 
iefciulaiit entered upon a binding engagement with 
iiim to deliatr nr permit the diliaery, of grain of the 
ralue of H ! 000, and that ho failed to fulfil his 
mg igonient. Tlie Ci\ il J udge decreed for the plaintiff. 
On appeal.— JTchi by the High Court, reversing tlio 
iccisioa of the Ciid Conrt, that the second liuiidi 
vas not admissible in c\ idence, net being st imped, 
md tliat there was no evidenee of snch an agnemont 
IE that rilied oa by the plaintiff. Mauomeu Raita^ 
iiAxuLUL V. Ward 5 Mad,, 391 


STAMP ACT (X OE 1862)— continued. 

6- and e, 15 — Intention io 

evade payment of dutij — Jurisdiction, — In a suit 
brought in a Small Cause Court to recoier money, 
being a debt secured by a hissab entered oi a Icif of 
a kliatta brok, where the defendant objected to the 
admission of the leaf as c\ idence, bcc.iiise it did not 
hear a pi oper stamp, — Held that under ss. 15 and 17, 
Act X of 18i)2, it was competent to the Judge to 
find, oil the facts before him, whether the absence 
of the stamp was owing to an iutiiitioa to eiadc pay- 
ment of the stamp duty, and that no question arose 
for reference to the High Court. Raj Chundbe 
Shaha r. Godind CntTNDEE Koolae ‘ 

[13 W. E., 102 

1. Insufficientlystamprd do- 

cument — Procedure — Admissibtltlii in evidence , — 
The plaintiff sued his elder brother for a share in 
cerLiiu family propertya The defend int raised a 
question of family’ custom, and relied nn a certain 
deed of tele ise which he s.iid the phiiiitiff Iiad given 
him, hut the existence of which the pUintiff denied. 
'That document w.is not stamped, though, on the face 
of it, it stated tint it w.is to be stamped. Ko objec- 
tion was tiken on th it score to the document before 
the first and lower Appdlate Courts, wh) considered 
that the document was a genuine document eveented 
by the pUintiff. After its production, it bid an in- 
siiflicicnt stamp of two annas put upon it. The 
High Conrt, on ajipcal, left tlie deed as pirt of the 
ei idence iu the case, but qnilified its tffeot and the 
extent of its operation by making it a deed of release 
releasing so much of that_ which the pi Tuitiff might' 
otherwise claim as would bo covered by the iiisulli- 
cient skimp of two annas Held that the High 
Court might cither hue refused to admit the docu- 
ment for want of a stamp, or — which would bo more 
correct — it miglit have required it (o be properly 
stamped .and the penalty piid into Cmrt; but the 
course taken w as entirely w ithout procodeiit. without 
principle and without aiith irity, hlAMArpA XA3>. 
gowjda r, Baswantkao KAnaownA 

[15 -W. E., P. C„ 33; 14 Moore’s I. A., 24 

1- S.22 — Promissory note — Interest. 

— A promis'ory note is sufliciently stamped if the 
stimp coicrs the priiicipil sum mimed in the note 
witliont refireiice to tlie interest. Goicsz v. Voavo 

[2 E. L. E., O. C., 165 ; 12 W. E , O. C., 1 

2. — Promissorv note — Adnis- 

siliitily in et idence, — A B, by ait instrument in 
writing, dated (itli Aiignst, proniise.1 to pay C D, 
“oi demand,” 114,310 18-i. In th.* nur.iu of the 
uistniment was written due ‘ 30th August,” and an- 
nexid to A B's signature was tlic foil ming mt.ino. : 
“'I be sum of H4,3i0 12 G o lii, fo'ty fi»e iliys from 
the .Itli of Angnst.” /Jetd tli it the instrument was 
properly stamped ns a pin ais-ory note piyable on 
dim inti, nnd ought to bail been admi’ted i i ci idence. 
Per Bfacooc. C./.— A promissory note piyibleoa 
demand o mbt to be stampid ns s icli, notwitliskind- 
ing tliore mai I c a lollatenl agretment bttween tbe 
p irtits tbit the bol !er w ill not present it. for a gii ca 
time, or if paid oa demand that the aukir sball be 
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8TA1IP ACT (X OF 1882)-«./...'A | 

eotrllrf «o djroiiot. CHi51>B*SiJT ifoOliU** t 

' ’'"”jri.VT?03-14W.Il,O C,03 

3 Promutcrf n'tt—Amh* 

Butt 'Vt reJheiiordiw;of*piwl«nfy "Otebw 

me B erf BnM *Unip .ppiBTt to b«»fflbi^w» m to 
utiUiif It u |r»t»Me oa dtinxml. Um Conit w»W t*!:* 
tht tviJrtceof th« pBrtiM M to lb* wttotvB, *nd | 

will tbtu dttvde wbtthfr K u prajxrly itomptA 
Cmkr lofh cirtBm*t4ii«», tiv« CmK *»ll tokt fri 

draw of B*5K • f n««rtT.». 

j^tui *. llnd-Jor.. N S^I07 

s. 28. ‘ 

Covrvouux— Coit^BOXUE or sem ' 
rSBt* CiTit P»oc»br*« Ccot 

(IMod, 217 i 
12W,E.,£7e , 

Pefutd uj » «»/< d*** — Co» 

wuneraft oj »«»f —Jltld th»t, f r tin potpoto of 
nfand of ball fUmp dot; anikr (. 24 of Art X 
ef 1& 1 th» bcoiiaz ef b bit u b Cbobt Coort 
ceannierd Bbcn preof o! tbr (rrnrr of tbr lora 
BOOS vBS tBbea oa ib* <U; ippointod fo* tbr btor 
mz tad wbiT* proof ef tbr trrtirr ef the ntea-on* 
bid b««a prttMoil’ tikra, it Bait br rostideml •• 
Ulra tt tbr c« ourtoitat «f tbr p*orMdirp oa j 
tbe dir tpp lotrd for brtru; AVitCtiso Jin* { 
TASii r AstBC 4 Bom., A. C, 176 I 

■ 1 27— Sijtf frrrrerrr oteet/forf »«fy [ 

••uoifrarrrrd If tltff rltre e'lmf tt ~ . 

Wbm t vntrfo mi tn« latlr to in epCMtut i^ttp 
31 pat ta (Tidioer bp tbr defradioU, tbr pUictiffi i 
rrnrrr t Ur^r itcoaot aadrr a tbsa (if 
BtiUdl tbe opt^nil tUep atm tbe nutrainrat 
woaU birr bm reSciest tororcr la t • itfer 
tbr rrrottrp of Bicnrp dot andlftirnt'm roctnrt 
tbr drfndmte icuiiClrd tint i nat ef 11 I ft 
«u dac to tbr pUiatiffh nbjrrt iorrrtoisMartiooi 
wbicb thrr cUiiard to bo rnt Urd ti tet off mcaiait 
IbepUiatiffr rliim. Tbr ilrfradiate pat lorrideora 
tbe wn too roatrict. tb- etiaip open wLieb wet mly 
nifnnit (0 rorir tbe na of naCCO ife/d tbit. 

ootwilkitBndioe the Bdaiiia oa of tlir deffndiat. tbe 
t pUml-Cf roall ooly nrorer t'aOOO in tbe niit. 
Kt$TXiiBHT PlUIX r lie* CBli COvKr»»lor|i« 

TosTsaTowsorUiirsit 41liii,l20 


- • 3tl~Jppfal t.mtalm<i'iottrrU.wi.~ 
2 , Art X of ier2. „ ippeej rrlafia; to 
!oa of 1 <U to e»a br ectrrtiinrd br tbe 
IIj.,b Coan Biioo Mi» Vnoeii • Ifatit 
UWE ,479 
S. eO.B 1 lbs.( 2 }-dennf rf. 




• o/Cof 

^ I'Cj/ V J'VxV/'i-T^lp’^^ 

^*?“*^toBCo! fttOf nndire £0 eob.».i2),AetX 
IS . to rtplBfo 1 d«m»i:ed eUmp by t erw car 


STAMP ACT (X OF 1882)-eotf.e«i/ 
b«ai to prcrrrd andrr ii ICT. 17J of tbr CrisaJ 
I-tocidam Co-lr Qcti*r Oor*BoB^Sr» 

[8B.I..B..A Cr,8;llV7.Ib,Cr,4a 
Mil. A, art. l-Prt>mtrt-rj met, /m 

M.xnf o/eroie.— An iar'ranuat la tbe • 

pnonerory note for ^la eboali be 

IJTl of Kb.Atf Art Z. of 

tbr Tilat of «r rnprr l-AC®'*** 

CeiMiEwSaiTUi . . 6E(»nL.A-C,lff/ 

art. 3-rrf>f»»« S<^ • 

In • (oit for piymMit of rrot for ntr lad crtapj^ 
of linA wbett tbe bu e ef pUiaf^**!^® ***»"!^. 
libolirt. the •;:Trrarfit ptoland le rnJoaor of ur 
roalnrt, not b«ae tbe deed of .oatrart ItKlf •« 
held to be n t luMr to be itiajped niAt 3. 
(Ob A, Art X of 1S.2. Cbcosm 
tmUufXM . UXF.B^SM 

ACnninc on roTitrr S. C . 14Wdt.»l'8 

L art.4— .frr*r»rBf— Ar»A 

- In 1 n.t for tmeb et imtmtt to *“ 

drUrrr Indi.o for rrtorrry of tbe tmoCT* CJ*-” 
in the iw>tT»tt,-Pr i tbr itimp duty dfprndrt « 
tbr iiaonol of reaiuVnlioa for tbe nodetum- 
ttoriB t UntoAtti Jlcnncit _ ^ . ./> 

IS XF. B., B- C. 

2. nnd«Tt 

•wif f* fff'* etll»B —An t^rerai-nt to wffg 
rotten fa rcniidmtion of • «m el b«« rt^rm 
ebonldberUBoednaArfirt 4 ladnol nndfrift “» 
•rb. A. Art X of ISCi bnurrow '««*/, 
t»»m i Ttmri ^ S Boin., A few *01 

1, trt. lO-i'ro^irrer y.*^* 

—Betg — \ pfWDUeoTy aotr, itteitod bv » 
dor* oet rrqoire to br itiBprd t« n lood ntart a« 
Xofl«2.erb A.Brt 10. Tbr « ot** la thiUABi# 
•Drtbrut* » load, mitmmml,orrm inj 
BtteeUti-n of oar or mote iritaeeeri." refers o^ 
to tbr prreriiaj vorJi, •'o.Urr onlte or o^"»** 
tarlhrpnjmmtnf mmry’* Al« tbr word* 
tbr ittietitsa of oar o* more witariaet” iPrjJ 
to tbe word* “Witmaimt rr rrruiar /’ i"® net to 
wc"d “lood.” GtAKerirm r S*»-jo Cnran 

[8Ind. Jo^.,^ 8,SW 

2 Pmn.eiory nrf* -I® 

• »nit Ireofbt by a lo-nt itoeb ermpnaj to *'P 
lion .gBian m fermrr dirrrtor of the comro-V 
Hr7,30000 oa * promiiiofy note, dilrd tbe let «' 
Murb. tad parfortm; to to poll *a d^®° ^ 

w tbtbrwarde la procl •'dne 4 b Ja« ' 

tbr nme day it mi i.jnfcd. la *'*5v , 

oadmlindiBg brtirrtn tbe defmdaat end tar 
dif^ort Ibil they moald co* pitw bun for 1^°^. 
before the litter dote lad by 

•ease dori I'tor tbe diy it bore date fTt/d 

' - - . --Sfuet Iiadrr leb. A, 

Ijirian Fai»3*^ 


•it l<b of krt X 
Aiicaiziosr FcitirnCcsaETii 


Bata.,® 
irer/fm di" 


djtrtwa pen by i ipmVt to • err.int 


y bcloae^ug to Ibe forarr to 
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stamp act (S op i8e2)-coMa 

o£ the latter .us of the «nns 

paymeut a" Act X of 1862, asanieudcd by 

uscdinart.lO,sch A.ActA ot ia . ^ ^ 

Act XXVI of ISO/. 

TlSiiOOPP^ H • ^ 12-5ec«r.Xv lond^ 

for costs of appeal «o privy" Council come 

bonds for costs of app ^ ^^gg2, and ought 

Avithiu art. ’ T “ as therein spccided. 

to be executed on a -o aaiebstjb Pa>'iies 
SoownAEEE Koo^•n^7B . Mis- 47 

SolelinamaJi admitting 

— ■. ZrdZ^^c^-l'etiiion — Agreement — 

saitsjaction of ae jQ__xn a suit upon a bond 

Act °/ {i^eVest, the defendant filed a solch- 

for K40 the amount due from him 

namnh rin<- to pay that sum by mstal- 

.as K2o and -igp^amab .as not a petition 

nients. SeU that the solennama ^ ^ 

.ithintbemeanm,, the'^ineaniug of sch. A of Act X 
an 3 liable to a stamp duty of 2 amias as 

„f 18b2, and ivas name i Chttndee Rot r. 

for an instalmrat p ' ---amts Sihoab c. Gtjnesk 
Daeemon Sheikh. P - ‘ ^ g 214 

MCKODI. . • iS-Fenaltg-Obligafion 

— — ^ T ’ wliprG tlio parties to ft" 

for P«i/’''®’lLftoTe 5 tipulSons.hichit contained 
agreement added to the p ^-as unde paj- 

a proi ision nrher^i a the event of the 

able by .-ay ^t%he Ccl^ttertime. of the ivork 
non-pciformance, at the PP • -ga .^-as held to be 

conti acted to be done, su P for the payment of 

in the nature of an oe\ ork « ithin the 

money, and for the ne o ^at, X of 

meaning of art. lS ol sen tamp. Comtss v. 

1SG2, and reouired an optiona^ ^P ^gg 

DrWAK SlHGH 


art 42 - i e «> « — Instnment 

^-^'fiimeft' purpcr^^o'rr'te 

i-inicre a .-ritten 

the relation of landlord an , , £ ^irasidar, 

plaintiff’s (lessor’s) tenure bemg n.ment, 

that is, an “avment of the proportion 

determinable on default L able for the land, 
of tbe Motbec Faisal as^^ l^ase, and 

-Beld that the written instrnmcm 

■was not liable to be stamp ' of 1862. SaHISA- 
tion of art. ^12. seb. A of Act X of jgg 

THAITAK V. SAillSATHAKAli • 

^ art An—Sanadtogomashta 

TT A A sanad, which authorized a _go- 

to collect rents. for them, requires 

rs'«r isf y “* -/x'S 

^ ^ Instrument operating 

/ „Jfnmeu.—J M executed in fa'our of 
as power-of-aUom ^ • p to recover, by suit or 

P an i'lstrumcnt anthoriMg^P ^ ^£ B22,500 

olbcnvise, from Mrasrs. a _ „ pj.aja 

s.?rr“r“-So. f-x-sout. 
von. T 


STAMP ACT (S OP 1882)— concZtHic/f, 
pay himself the sum of B8,610 which is due to him- 
self, and also the expenses ho may incni in making 
recovci'v, and he is to hand over the surplus to m& 
Held that the above instrument operated os a Pou®- 
rf-attorncy.and not -in assignment ^^d^Wro- 

ots/'^ Pktakji JIanchaeji Wadia 
with a stamp of Bi. i'ESTAhJ Bom., A. C., 10 

n. MATOHETT . • • t , 

art. 54— JDcerf of parttUon— 

Each sharer'seopg of aninedrument.—'idnde.T Acx, X 

of 1862, Bch. A, art. 54, each sharetis copy mmnt 
each sharer’s part as exemplification of an instrument 
executed in duplicate, triplicate, etc. V 
ment, hearing the date June 1863 and purporting to 
be a deed of partition between two brothers, was 
nnatamped,-ire//f that it should be ^ta^ 
sharer’s copy of an instrument under Act X of 18b2, 

;S.A. „r54. 

HATH • • J- XJ. 

1 sch. B, art. M— Suit for de- 
claration of title to portion ^7'^'”ft,7or the 

to Government-Interest .)> land.—E suit for^e 
declaration of title to a fractional sW 1 „ suit 
naying revenue to Government is not a suit tor 
lauds forming one entire mebal or a specific portmn 
thereof with a defined jiimma:” such share being 
« an interest in land” should ^ '’f of 

tbe provisions of note (c), art. 

1862 Rao CHaSHEERoT r. 

Q Time for obtain- 

• - The rule of cu'cular ^o. 31, 

paper general rule at end of sch. B,' 

Tct X of 1862, when the copy 

within the stamp paper pnt in. CnHilTO uhowd^^^ 

V. Ali Azisi . • • • * ” 

„ Suit for resumption-— 

« TP^tisniie.”— A suit to resume lands as lakhiraj fell 
•n rpsnect of stamp duty under cl. {d), art. 11, 
V nf 1862- The term "revenue in 


rch"B'’rf Act X or 1862^ fho' tenn "revenne” in 
of Vd) 4nst bo read as meaning revemio or rent, 
whether to Government or to a 
MonuK MomoHDAB u. MAcmHiosn 9 W. B., 395 

STAMP ACT (SXVT OP 1867) 

See HSDEE CoHET FEES AoT, XXVI or 1867* 

STAMP ACT (XVni OP 1869). 

See Gekebah Ceahseb Cossoiodatioh 
ACT ll or 1868), s. 3 . 7 Mad., .ap., w. 

, . — Insvfieienog of 

'■ 13 E 
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DIGEST OF CASES. 


•acAJEp ACT (xvm op X8ee)-<o«ii«w 

2_ Ajrrmtiit txtrutfd irfi 

t« {• *fa»P **•— 

JJmuniailw AttirrefmentwMfirt 

«(Ciil<d Ja EcgU^d tj D wd E, tnd ky ti* 
tenser pirtner in Jbe firm, nsd »t»niped ▼itE tEe 
tttfiip T€<JiiiT*d ty Englai Uw fer tgreetaentj «*- 
cnled in EtsrHnd. »nd it w»» rs^seqnrntly cXKctM 
in lads* by S nnd C. the oUief t»o putnen, tmt 
vf ttimpcd «i‘h »B Jndiia iliinp. Hili thni tbe 
Bjreinifnt »« E*bl« b> IndUn iUmp dntr, »nd w*» 
not ndmtsable in endent* nnlnanad nntil tbe 
per »Unip daty and pnadly under Art XVIH of 
l<iB were paid. Oins e. JltXSOS 

p.L.E,lMAd,134 


eraifoyri - 

—Order* np'<n tenant* to b:dd tfLeznaelra mpocAte 
to a partienlar pmm to nbca a relate ku oten 
.-.it. by tlieir landlord are net doenmenU tibieh tlie 
law reqnire* to be ztaniped. and ongbt no* to b« 
Tcjerted a* endraee on tbe gronBd of tbeir not beio^ 
ittioped. DtTSms KrwTE* Eui e Tn*sc<>m 
siisSu . asw.E^eo 


STAiTP ACT (XVm Ot ie89>-^ff*'i»«A 

2_ — Sttofd /e«« •Itrrttf 

prti rfawpe-ioai# rryitferrtf.— Aflerat^pirtel**' 
baa b«ra eiecnted, ftamped, andr^nitw^tt 
doensmt i» prepared and eaecnted with a new u 
aliertbefirtt and inbjtitate new Unc* « urw t-f 
rent w woeeniid. it re^rntfe*. under tie fta=^ Art. 
to be ittelf t'assped with tie tUnp prcnisl fer a 
Wae Bnyim Dnr Jhi t 

BUb-Bs. aS) aad (2S) *ad 

*ch.l, art 10— Jrarfyaye— fe-Jenef 
o««.;7a«ea; efprifper'w »t •ame 
«vf an mdlpo e roee -n. appointed nude' a. i-H « 
tin of ISS” willMot cttnanoifatin^wi-iirfandA 
itwtcagecj of tie c uae am, and with »5rtl^J*"j»* 
ainrtina of lie Court, applied to tie pUati-* trt 
uoaer, and cn ti* Sdtli April tie pUa:!-^ ~ 

' Jf ttat tier would make adranee* to tie nfcnt® 

PSO tCO epon ku ataeainc to tian and finnff ti« 
a Btt el!a.-pr cn tie fint 250 manoib of into » » 
manafartiridintieerara and tiey enel*™ • 
rt #KBma«tit fo- J/'* assnalnre wb ti “ “fj 
*iCTcd,and rttninedto tie plaintiff* on 1“ ®'* v>- 

Tbu dccunscct tore a S rupee ttaop. In 

andOetoier Af obtained lErtitradwer* W« ^ 
pl^tcZ* in rapeti tf otier iadi» *2, 

cacAarlet er* of aaficnnseot. wbiA al® t^t 


Vilore ^ulBr» e. Piio. ptoar* ni^ nadr- p* 

. . E Xe. XL. e Cal«. 8S4 a nn to enfwr* tie 

. . 1. le. t» waic, 00* toatpge-aeed. In til* nut tie n5^ ^ 

8. — Eatef 0/ loam •* | aUatled before jnd{i6eijt and e®! to Ci« * * 

•reeaat (Mit— Enbwt ef leans u aeewint books I nle. Tie plaintaff* now ned A, Bi A. . 

easaoC bt treated as bonds wtAia tie taeaums of bold-r* fer sale toistailisitieirfi* 

enVa (SJ of s.aof ArtXVniof ISfa. Qrww of tbeir adr.iitt» to J/BpnJSfOnnrandiof 

’’ . 3ir.W,453 <aitbe»jTujtb«'eii--..1.«e». ofaisuwnent- 


CVwEtxGBSlI 




L Butae. (11>— CoBveyrwer — 

An ostmaent, wiieb pnrporti to eonrey two or 
mere iroperties for a sna of money, etxnpMed of 
Items deaenbed la tbe msiTUEsenS as the raise* of 
tbcM ycperfaei, is atoply « deed ol *aTe eoounz 
ander the dedniaoa of '‘eonTeraoet ” la Art STIH 
of 1^, a S, The s.amp daty, proper l y leruble 
opcnenehanciftTnBent, «bodd therefor* bca-'en. 
bied opoa ti» asrgrepate saa speeifed therein, and 
not Bpoa the nnm* iteoa msspossp »V.i 
uTrxuuMHmATU lO Bom., 554 


— 5alrw»r<»j5*«<i 


Coare«m-ar«L jfe* rZr/o/l«M, *i AJ ewf M. 
— CertsSeate* « nie uned snder «■ H a^ 40 rf 
Mad™ Art Fill of 1855 are cot cooreyores *bV 
jert to rtamp dsty Asujmton 8 Mad., US 


— An enragesiMa by a prepnetesr of Uad to pi^a 

inetassderataoof a^t 

S ^ the nature of „,W. 

Jseaaicg of Ih, Geui>al 
. ®'“**W* ci Tasrou r R»w. - 

• • . LI.&,SK«d.,S€2 


lertersot aasi^z.^tto the pia innn * "» * P°V-rT11 
IKe* wi Asa tbe deaa.tiOa ef the \ « 

of X5C^, and that the proper alamp f**?;!.,- , 
•uci do-’anost wa* a stamp of 8 
tlirrrltrsrs . . 

1. -Bub^ 

•off lanjfneaf/j efnmpeif—rrprrr* v 

»u!l CO a foonuuosy note payable on d<=i»“ - 

sras Dot staaped wai ield to hare teen r^Uj 

nusacd, the cote bein'’ msdaitohle as 
refeT»nretoArt\Mnofl8e!3.a.».»ub-*.»- f _ 
that IB such a ea*e the pltJiliff. if i* *L « 

past do® mi tie ceotrsrt 
a3yiap.iedcmitra<*. Asm Cnnroii^f^l 
DBST e Muiam C hpbud Ghcbb S* •’ •” 

a 

Jiomd -Tie defendsEt, hariog l«T0W«l fat ^ 
ibe pUishS, gare b.sp. ca the 9ti ^ 

VI iastramenl, which was la effect as f<4lc*» ‘ . 
4detredast) wrirf* this ‘mkka* in tic 

(jlaietifflfor ESOeaihrreeiced, tol«>r^“^ 

13th Eo^nber IStS m tie ereui rf 
shah pay interest at Bl fa fienuv^ei* 

C.J. d®ents3f ) that snth hijtnng^^wM ^^ ^P^ 




te^wuimthe to eani a g ' 
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STAMP ACT (XVin OP 1869) -continued. 
of 1869, and 'not u "bond” or " an agroomenfc not 
otherwise pro\ ided for,” n itliin thomcauhigof that 
Act. BA>'siDHi.E V. Brr Aii Khan 

[I. L. E., 3 All., 260 

3 _ — and sell. II, art. 5— 

Xofe or memornndtim acXnowleJging debt — Promis- 
sorff note — Jn'nifficier.tly stamped ducumenl. Admis- 
sibility in Cl idencc of. —The plaintiff sold ami deli- 
vered certain golds to the defindaut. The defendant 
gave tlic plaintiff, in respect of the price of such 
goods, the follcmiug instrument “Agra, 14th Ivov- 
tnibcr 1877. Due to K, cloth ineichant, tlic sum of 
R20O onlj > to be paid next January 1878 ” This in- 
strument' w is stamped with a one-anna adhesive 
stamp. The plaintiff claimed in the present suit 
from thodcfendantR20l, and interest ou tlmtamoiint 
at 12 per cent per annum from the I4th Morem- 
her 1877 to the date of suit. Held by Stuaht, 
C.J; and Peaiisok, J, and Or.nrn on, J., and 
SrnAiGliT, J., treating the suit as one for a debt, that 
although such instmiucnt was not admissible in 
evidence ns a promissoiy note, ns it n as insiifBcii-ntly 
stamped, it was nevertheless admissible as proof of 
an aclcnonledgmeut of snch debt Per SfASKic, J., 
treating the suit ns based upon a promisaoiy note, 
-that such instrument, being iosufficieutly stamped, 
was uot admissible in evidence. Kanhata Lal v 
bTOVVELii . . • . 1. Ii. E., 3 All., 581 

See Beuabsi Das v Buikaki Dass 

[I. L. E., 3 AIL. 717 

GOPAL CHAND SlAnWAliEE 1 . HIOnOEOMt Kooa- 
-bee I. Ii. E., 3 Calc., 314 

and Akdae e. Khas . .EL. B», 7 Calc., 256 

B. 4 — Document executed in foreiyn 

territory . — An unstamped instrument evccuted in 
foreign territory, and valid under the law of the 
place of e-vccutiou, is admissible as evidence in 
Courts of British India, provided it docs not affect 
any property situated in British India (Act XVIII 
of 18G9, s. 4.) Eaeatan Sadasuit v. Bappai 
Baiial . . . ' . 7 Bom., A. C., 140 

8. 0 — Account slated — Interest . — Dn- 

der Act XYIII of 1869, s 9, a oue-anua stamp is 
the proper stamp for a document containing an 
account stated, and stipulating for pajment of in- 
-terest. Giedhau NaeaV c Uaiae Astj 

[I. L. E., 4 Bora., 326 

L s. 18 — Admission in icritlen state- 

ment and evidence. — Quwre — Althougli theio have 
been decisions in the English Conrt< upon the .Stamp 
Act which support the contention that a defendant’s 
written statement and deposition maj contain such 
an admission ns renders it unnecessary for the plain- 
tiff to put the .■written contract in evidence, yet do 
not the words of s. 18 of Act XVIII of 1869 prevent 
such a contention ? Aitkub Chekdee Box Chovv- 
bhex 13. Madhtje Chvmvee Ghose . 21 'W.K., 1 

2. and sch. I, art. 14, and 

sch. II, art 36 — Admissibility of unstamped 
document fur collateral purpose . — ^The plaintiff, as 
-administrator of U, sued to recover from the defen- 
dants the sum of K 3,000, alleging that, in Pebniary 


I STAMP ACT (XVin OE 1869) — Continued. 

I ^ 

1878, the said sum had been entrusted to defendant 

Eos. 1 and 3 for inv estment on P’s account, aud had 
been advanced by them as a loan to defendant Eo. 3 
Tho defendants alleged that the money was originally 
the property, not of X», but of the plaintiff himself , 
that he had made it over as a gift to his daughter P, 
bv whom it had been lent to defendant Eo. 3, and 
that defendant Eo. 3 had duly repaid it to P. In the 
defendants’ written statement it was alleged that the 
gift to F had been made in tho mouth of Eehruary 
1878, and evidence to this effect was given at the 
trial. At the trial, hovvovci, tho defendants also 
alleged that in July 1878 the plaintiff had cvccuted 
an instrument of gift of E3,000 to P and they pro- 
duced a document, dated 3rd July 1878, purporting 
to ho signed by the plaintiff, whereby ho made over 
118,000 to P, of which Rl, 000 was toiooheld by P,m 
trust for D during P’s life, and to ho paid hack to 
plaintiff on Po death, and the remainiu" H3,000 were 
to bo the property of P absolutely. Wlien tendered 
in ovidonce, thodocumcutwasohjectcd to as being un- 
stamped, and therefore inadmissible. Peld th&t 
the document, though unstamped, was admissible in 
evidence, on tho ground that the purpose for which it 
was tendeicd was collateral to tho object of thedocu- 
mont, aud that its admission did not involve giving 
effect to it ns operative between the parties to it. 
Ktjstomji Edvueb Ceoos i. Cueseweb Soeab- 
jee Ceoos . . I. L, E., 4 Bom., 349 

3. Pocument referred to as 

basis of suit inadmissible ns beiny unstamped — 
Admissibility of other evidence. — Ev en if a document 
is not admissible as being unstamped, tho plaintiff 
might recover on such part of the case as he could 
make out by other ev idencc (prov ided it is i ccovcrable 
with reference to tho law of limitation), notwithstand- 
ing that he had in his plaint rofeiTed to suoh doou- 
mont ns the basis of his suit. Eooe Bibee v. 
Eoaizan .... 4 W. E , 198 

s. 19. 

See SrAiir Acr, 1879, s, 2C 

[l,li E., 3 Mad., 342 

s. 20. 

See Avpeslase Covht — Eejeotion oe 
Admission or Evidence admitifd oe 
eejected nr Covrt besow — Dn- 

BTAirPED DOCDAIENTS. 

[I. L. E., 4 Calc., 213 

See Special oe Second Appeal — ; 
Geocnds op Appeal— E ti d ence,’ 
Mode op dealing with. 

[10 Bom., 406 

1. Stindt — Insufficient stamp 

— Pvidence — Penalty. — Insufficientlj -stamped hun- 
dis cannot bo received in evidence even on payment 
of a penalty under s. 20 of Act XVIII of 1869. 
Mothooba Mohdn Box r. Peaex Mohdn Shaw 

p. Ii. E., 4 Calc., 259 
2 C. L. 3S., 409 

t- ^ * 

2. — Pond loritfen partly on one 

and partly on another paper — Pefctency in stamp. 
— A bond written partly ou one and partly on another 

13 E 2 


TOL. T 



( 8855 ) 


DIGEST OF CASES 


BTAHP act (XVllI OF 1869)-<oii/i»i(»<i. j 
•ismr rape tha t«o »ggr£Tiiting the proper ittmp 
lerisble, «»s tendered in ei idmce withont the enti | 
i cate re'iTiired of the Stamp Art ZTeW 

that there wa« e detcincy In the tUmp «n the bond, 1 
and thcrefr-e a liability to the penalty noder ». 20 . 
The defciency tou«t be caleolated to be eqaiTalent . 
to tl i u ff<~£nco between the rain* of the itamp Oft 
one of t^i papen and the whole ralne eharge^le I 
Awoxrsiora 7 Mad,, Ap , 30 

3 Lott itti frotti to to | 

— In eaaei whm aloetdtHt la ahown not 
to baie been i‘amped, the Conit ahould rc' 3 ftlre the 
eami ironey to be paid, aa if the deed Itself were pro 
(luced lUais CHrrBnt Dnooiea r llcttirx 
tHCWDEa IiEOOt SOW, 11,63 

4 — and B. 22— ,finuetoaO/ 

ontlampii doconrnt on pevment of ptnally — I 
tVhera a hubordisate Judge admitted an ucitainped 
doenment af er payment of ttimp dnty and penalty 
nnder ActXtniof IEC9, a SO and eadcried on it 
a eertifirate that the proper itamphad been lerled, | 
hut fonud Cl t afterward! that the onginal omiuun 
wii owing .0 L utention to crade payment of tlamp 
duty —Iltlf hat the certificate wai not auch as waa 
contnDp,aiea y a SO, and did ant make the doca 
nen, adm ea bit and that the Jndge oocht, nadcr 
a S2 to have imponsded the doenment and leat it to 
the Collecto* Prostvfo ^iTH DannEt * TV, 
Toosi ^ooFsrDEi DuEE 24 W S., 88 

— a. 24 and aa 29 and 44— reostea 
oftiompla<o—Fremtttorf noltnol dnlg rtaotpod 
—That which the ^affutrate has to adjndicate vpoii 
OR a pTMtcnticn coming before him ftederc.2tof 
tbe Stamp Act u whether an offence agaitut the Aet 
has been eomm tted and whethrrthe proseentuo hu 
been hnaght before him by the proper officer Aoy 
perrnwho maxes himself liable by committing aa 
olfence within the terms of a S9 and the following 
lectioiii and who is proseented by the Cdleetor or I 
other officer duly empowered may bo conricted by { 
the 5Iagistrate nnder a 44. If an initrnment called 
a promissory note or other doenment of that kind 
and as inch liable to the duty imposed by the Act 
IS not duly stamped, the person snbyect to penalty 
IS the person who makes It, and not tbe person in , 
whose faronr it IS made The Magistrate of the die* 1 
triet should not himself try a case in which he hsts* | 
tnted the proseco'ion as Collector QtrmrAaDi 
Cnivi PoDDiR . . 24 W H., Cr, I 

1 8.23 — Doeamesf fcjasni^ aaas 

sfomp— Stanp aJfjiJonlie’jntnIlflo e»e«/Ms of 
doniffieaf.— A document wbieh by law rtguves n 
one^nsaadhenre stamp to beaffited must bereenred 
in endcnce, if at the time of its being traderrd it 
bean tbe requisite stamp even tbongh such stamp 
has been affixedribsequently to the execution of tba 
document Basnsm Mtn iw Qorsn r Bskriu. 
*is GotiL . 13 Bom., 208 

boosBiBEE e EcmzAx . 24W,K., leg 

Km Cataa Die e Kobo Krisio Pat 

I8c ii.a.,87a 


STAMP ACT (XVni OP 1860)-c«-»fis«ed 

2 ■ Power <0 receirs t« eti" 

rfear* onilamptd note on pa^tnent of yesaWyr- 
UodcraW of Art XVIII of 1869, a Court has bo 
power to ndmit In erldence an unrUmped promisswy 
note (payable cn dt-mand or otherwise) npon 
mentof tha stamp duty and the penalty laid down 
Ins 20 of that Act DOilBSit KSTisn r IkB& 

■ABJi UoRviasi . . 7 Bom., O. C„ 180 

3 Pfoimse<opeym9«ey«"'f 

yroTa— Pruniriory ao/e— A document which m 
tains a promise to pay money and a certain quantity 
of gram Is not a promissory note for the purpo se of 
tbeOenc»ISta«pAct.lB69,fc28 

a MmanCnETTi . . 1. L. B., 4 Mod., 296 

4. - Promisfory noU—AdaH 

sililtfr »■ esideae* —In a suit brousht cn Ihefi**' 
lowing document, dated 2Sth Ortober Is'lS 
“ MliCTras I. defeedane, hare borrowed R1,S00 from 
you wUhont btereat without a bond hence I dtci^ 
that I shall repay, on or before 16th F»|S"" 
whole amount as one sum and take back this *“** 
ahould 1 fail to repay the amount In queitwB on tbe 
abore date. I will pay interest oa the same, 
objected that, tbs doenment being nnstamped naaw 
a. 3, Art X of 1862. the SUmpArt b forctot 
date of Its axecnlion, it wsa iuadmlisihle to erWesW 
and it was contended for tbe plaintiff that it *j» 
siisslbleoQ payment of the penalty Tte /Mg* 
applied s 28, Act X\ 11 of IWO, and held be had » 
rower to reense it on payment of the pcnalt* 
JTtU tbe Judge was bound to eomply with Art 

XVlIlotieCO and wistbercfoce right In refnimK 

to receire the decomest ZfeW also ^ 

Was a promiswry note within s 28 Aet ivllioi 
1869 hav>*B Missrb r CnitTR* Biri 

Ap.,33 


5 ■■ ■ . Prowiiirery aefe— J***.^*" 

cie.cyo/»/owp— Tbe foUowmg document besrutf 

aone^aona stamp, was admitted by the ^ 

first insUnee and accepted by the lower AppelmM 

Oiort aa bearing a sufficient itamp ••M) drorsi^ 

Jf— Be it known that BPSO on account of the foiW 
note of hand and 0215 of tody's date amounti^ 
in an to Bsrs, are due to you by me I pK»“« “ 
pay you this s im in two months I am alrro^ 
nesotiatto; for a loan from another place r 
assured no harm will come to your money, ano 
your utisfaction and lecunty this note of 
prea to you Keep this as a Toucher and cons « 
tbe fomer note of no use At tbe hme 
this note u to to be returned to me ’’ 
the document was a pironiseory note, and snou lo o» 
bomea stamp of 12 annas. The deficiency “ ^ 

etamp could not hai e been supplied when tM o« 
meat was offered In evidence M 
InTxitiRcmssi BEOins 7N. 


rtamp~Adm,t..ia,tv .. ee.Jeace 

penaitp — A promissory note upon a one anna »— r 

dated to August ISIOprorided for the repay 
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•STAMP ACT (XVin OP \3QQ)~io3itinned. 

of tho amount mentioned in it on or before tbe 12tli 
July 1871. In a s\jit upon the promissory note, — 
ATcWitlmt it ■nas not rccci\able in evidence upon 
payment of a penalty. Chinka PEunviAi. Naickeb 
r. Annajimai. . . . -7 Mad., 361 

1. s. 29 — Prosecution hy Collector — 

Jnlention to erode payment of stamp duty. — A 
Mogistratc is bound, for the purpose of ascertaining 
■nrlictber any and vvliat penalty should be imposed, to 
consider vvhetlicr a person prosecuted under s. 30, Act 
XVIII of 1SC9, had any intention to defraud by 
crading pajment of stamp duty. E'MPJIESS t. 
Dwabkakath CnovyuHiii I. L. E., 2 Calc., 389 

2. Intention to evade payment 

of duty — Donor and donee of deed of gift. — ■Intention 
to evade payment of stamp duty is not an essential 
inciodicnt in the offence described iu s 29 of Act 
XVIII of 1809. Held that the donor under a deed 
iusulEciently stamped was properly convicted, but 
that the donee had committed no ofTence under the 
section Ano.m’mods . . 6 Mad., Ap., 5 

BS. 34 and 41 and sch. II, arts. 6 

and 20 — Collateral instrument — Policy of Insur- 
ance — Assignment and re-transfer ly endorsement. 
— A policy of insurance bore three endorsements- 
the first, an assignment of all the right, title, and 
interest of the assured to tho P Bauh j the second, 
a retransfer from the P Bank to tho assured, all 
claims having been satisfied j the third, an assign- 
ment by tho assured similar to the first assignment 
to Messrs. P P S fj- Co. Held by Mabkby and 
ArssUE, JJ , that the first and third endorsements 
avere liable, as collateral instruments under sch. II, 
art. 20, of the General Stamp Act, to a stamp 
of one rtrpec, and that the second endorsement was 
not chargeable with stamp duty. Held by Gabth, 
C.J., that none of the endorsements were charge- 
able -(vith dnty. Is the arATiEn of Thomfsok's 
P oucr . . . L Ii, E., 3 Calc., 347 

SB. SQ-4^0-Promissory note, — Evi- 
dence. — A promissory note, not payable on demand, 
executed on unstamped paper, was brought to a Col- 
lector, under s. 39 of Act XVIII of 18G9, for 
adjudication as to the proper stamp, who, upon the 
payments provided in that section hav ing been made, 
made the endorsement thereon provided in that sec- 
tion. Held that the irregulaiity of the Collector in 
mat ing such endorsement did not render snob pro- 
missory note inadmissible in evidence. Gbidhabi 
Das V. Jagak Hath . I, L. E., 3 AU., 115 

-S.43. 

See COEEECTOB . I, L, E., 2 All., 806 


See Maqisteate, Jubisdiotion op — Spe- 
ciAi. Acts— Stamp Act, 1869. 

[I. li. E., 3 Calc., 622 


1 . Bch. I and sch. II, art. 11 — 

Pond for payment of money . — The plaintiffs drafted 
the following lettei, dated 5tU June 1871, and sent 
it to the defendant for signature : “ I have this day 
sold to you 500 to 700 cases of first quality of hogs’ 
lard of ipy manufacture and mark, at S43 per case 
of eight tins of ten seers each, or two bazor maunds 


I STAMP ACT (XVm OP 188S)-cor.iinued. 
nett, as usual, delivery to ho given and taken in all 
twelve months, as it is prepared, by instalments of 
forty to sixty cases at a time from my mannfactmy, 
commencing from this day. Cash on delivery of 
each lot. I engage not to sell any hogs’ lard to any' 
party besides yoursclv es, nor to make any shipments 
during the term of this contract without first obtain- 
ing your consent iu writing, or I will render myself 
liaole to yourselves to a penalty of 115,000 by way of 
liquidated damages, without prejudice lo your other 
rights. Should I fail to deliver the hogs’ lard to you 
according to this contract, and should you fail to 
take dcliv cry in any mouth of any of the instalments 
of hogs’ lard w heu ready and after I have giv-en you 
notice iu writing, yon must render joursches simi-' 
Inrly liable to a penalty of h5,000 as and by way of 
liquidated damages.” This letter was signed by the 
defendant, and, ns the plaintiffs alleged, formed the 
contract between them. The letter boro a stamp of 
one anua. In an action for abieach of the contract, 
it w-as tendered in evidence by the plaintiifs, and ob- 
I jeetiou was taken to it that it was insufficiently 
stamped, and that it i cqnired an ad valorem stamp as 
being a bond for the payment of money under Act 
XVlIl of 18C9, sch. I. Held it was a docu- 
ment which required an 8-anna stamp only under 
art. 11 of sell. II of the Act, and the document was 
admitted on payment of the stamp and penalty. 
Eobebt axe Chabbioe t. Shiecoee 

[7 B. D. E., 510 

2. — Letter assigning chose 

in action out of Pritish India. — A letter by which a 
chose in action (a debt) was equitably assigned does 
not require a stamp wheie tho chose in action is not 
in British India at the time of the assignment. 
3Ieoji HAKSEA.r i. Eastji JOITA 

[8 Bom., O. a, 169 

L art. 15 — Conveyance — 

Shares in public company — “Amount.” — Xo ad 
valorem stamp duty is payable under Act XVIII of 
1859 upon a conveyance where the consideration con- 
sists of shares in a public company made over to tho 
vendor. The word “ amount ” in art. 15, sch. I of 
that Act, s'gnifies the sum total, or amount of 
money, forming the consideration, and tho words 
" or secured” apply only to cases of mortgages and 
the like, not to an out-and-out eonvcy.anco. In the 
SIATTEE OF POIIT CANNING LAND COSTPANT 

[16 W. E., 208 

_2. — — Conveyance — Indem- 

nity bond. — TVhcie a document, purporting to be a 
conveyance, and for only one conBideration, contains , 
words which merely express, though very informally, 
the usual covenants for title w bich cv cry propcrly-- 
drawn English conveyance contains, those words can- 
not he considered as constituting an indemnity bond, 
so as to render tho document liable to stamp dnty as 
an indemnity bond in addition to the stamp dnty to 
which it is liable as a conveyance. Anontsiotis 

[E L. E, 1 Mad., 133 

1. Bob. II, art. 5 — Adjustment of 

aecoant.-j-Au adjustment of account is not admissible 



( as^o ) 


DIGEST O? CASES 


( 8SG0 ) 


STAMP ACT (XVni OP 1869)— 

11 cTidonc* nnleis t*ainped with i t>ae- 8 nn» 
Taki’^it Chtk’J I-rtror r AuorB Eohowak 

[2 O Ii. R, S48 

2. Xalfinee t,f r«ti» *9 

aeeonnt — In a ronniQg acconnt a bahucc brought 
fom&rd from thr flow fl n prev on* ywr l» not to 
be eonsidereti b new h&l»oce requiring a fre*h »tanip 
Art \VIllofl»C9 ertull art 6 proudingf r one 
itanp only to be siBucd in tncb a caie iEDsa 
I HAtD Aswii r Kaief Do = JIiite* 

[24 "W B , 439 
mrmcro«'f> « 


Aoiotk *g nn aetiunf On the “th OrtoW 1$ o 
the book ronta ning the acconnt* between the jilain 
tiS and defendant kept b; the pU stiff was examined 
b; the part cs and a bilaner wai rtmik in the pis n 
t S a favour which naa orally approved and adai Ited 
by Uie defendanU In a an t by the plaintiJT for Ibe 
amount of th a balance on tbe baa i of the aceoant 
book —Btli that the entry of th balance atmeV 
not being a gned by tbe defendant wu cot a note or 
memomndam of tbe kind mentioned in art S «ri II 
r( ActXV HI of 1863 andd d nottheref rertqn re to 
be itamped hAwn Bit! r B«m Pnanp 

[I L.R2AlUeil 
4 — • ■ iToH clit/o— Adfoaee 

o/aMOKelf — \ hath ch tta drawn np by only ooe of 
two pan Cl to a inoaev trauaset os and parportiog 
to r^reenit the bAlance of acconoU between Ibem 
bat net aaecnted to in any way by the ether party i» 
not tucb a donincnt aa la coaUmpUted by art C 
sch 11 of tbe Oencnl btamp Act and doc* not 
require to be itamped Koovpo Ifonrw Dost e 
Kainwa Cav'TDEA cnaga 25 W R,3dl 

6 ^ Sfanp 6* eafry «»»«(/ 

eSUM— tVbeu an account la a batb^h ha baa two 
ndn to it tbe one beaded amount advanced aod 
the ether headed amount -ecdvcl and (beamouot 
actually dne on tucb arronct vane* from t me to 
time and depend, upon the relat on of the amonnt 
iuivtnccd to the amount tecciii'd and the ■ gnatnre 
or teal of the borrower » arsed to e«l *ntrj .bow- 
ing an adran« .ocbsncitry • cot a orte or memo- 
randuB whereby any d It i. acknowledged to be due 
and noe* not requ rea Ramp under art 6 eeb II of 
Art XVIIlof 1859 Biojeicseb CoovABr Dbo< 
WOXOTB CnoWBHllAItl 

[L Ii. E, 4 Calc, 885 3 C I*. E., 620 
rsojo GonisD Shaba v Goivck CBrjRittt 
I L B^eCalcvm 




STAMP ACT (XVm OF 180O)-v5«f 
MATTZB or Apt iVIII or 18C9 as® of th* 

UiCOTZWlSTTD SEBTIC* DABT 

[I Ii R, 4 Calc , 829 3 C L. R 807 

1 ert 11— ^yreemref »» 

««aeni/e fUaiirSor It* ttnictt — WTiei* a pica*? 
I* to receive a rcmnnrtatiau under a ipccial agreromt 
eootiiord in hi* vakalatnami, or in a icparate do 
eumeot the docoment containing tbe agrccmtnt 
ton t bear a .tamp of adequate valne. 

Lall* BnisEB rzESSAi) 8Agra,-w 


— ands 14— 


art 6 and art. 11. 

See ArrrttiTH Coitbt-I EjrcniMi oa 
Aoitijsiov or Btidisci acmitted ok 
^E ctEnsiCocsTBKiow-Ds«rA»rTO 
DocoHtm LI. E., 4 Calc , 213 

art. 7— Daat mcneroaifa-— 
— ««* ft^K bunk mnwrandnm infonn ac onr r.f 

iot, rKt rojuire to be .tamped 
rt. 7 ach. 11 of Act XV ni td ISCS* I» tbe 


—Bond —When an initmmentconAutedof twopurlej 
the first containing a pronmr( to repay with interwt . 
ann of U12 8.0 and the Kcood a fortber prwune » 
givea qn.ntity of grain^JIrM tW. aa an 
inent the in.tmment required a stamp of 8 *i^» 
under a U of Art WlUf 15C9andKh.II art. U l 
but tlmt aa a eunple mwey bond, it was prtpe^ 
atamped with s atampof 3 anna* and that iftbep^ 
miece abandoned hit claim for grain 
upon It Ibe pnncipwl sum advanced 
Cnin-cwt e HAKO I L R, 4 Bohl. 10 

8 — BenJ—Jlsrtt"‘*\ 

•its eortnanlt^nnd t7 larfortir^er— Aaiwii”®*? 
eoDtaioiag a rorenant to do a port tnur wi 
breach of which is tobe rcmpcniatcd in da«ae« >• 
oot a bond and rtqnirfi an 8 anna 
Keacdu* on rich an iBrtmmmt and on a Una a 
ciuaed GisnouB A Co * brsAiBovBt .. 

[L L. Ri 8 Calc , 284 10 0 R 

4 and aoh I. art B" 

A«i«f»/er y>ef/crtiia»f« 

—A oentTBct taken by the Department of rM 
Worka for tbe rxrrntma of works fsUa wnthin art 
Kb II Act X\I1I of 186* and 

a ttamp of 8 annas Where a contractor’s fnret 

give bonds forthe perfoiBiincB bv him of hw 
menl the bcmdi are cbnrgcable with duty 
aits «b I Atottmops 13 W R.3d 

Krlpl to a dt-cutocot contained a slirolstion that I 
defendant .koulJ return two prouil^ry notea U 
bied with him when a ecrtain houae was g vw 
to 1 m la pood order Betd that the document r^ 
quutd a atump of 8 oonaa under Act '** * - 
180) Mb II act 11 Mormi c 
KireAvcair.T> dBompO-® 

0 

otpnlohny poymtnl of lafereif— An irst™®") 
wbicltackDowlel'wd receipt of atom of mon^*^ 
provided for the payment of intfrert at a 
rale per mensem waa held to be an agreemn t ,* 
within Art Win of ISOJ Kh II .*5 
lianiEB r Pi« Kaiea Gno"* 23 W B.. 


wnder Btjutn 

attorney esrented under tbe proviiicn. o* 'V 
(«) of the regirtratioa Act of 1871 Art (vlj‘ « 

18 1) a rtamp of 8 annas Umiircient under ^ . 

Kh. J1 of the General SUmp 

of 18C5r) Ib iiz Kesbav Kasihatb 0 Boau 



{ 8SU1 ) 


DIUEST OP CASKS. 


’ < SSC2 ) 


STA3VIP ACT (XVIII OF 1869)— concluded. 

art. 15 — Scliedtde appended 

to deed of sale — Collateral instrument, — A schedule 
appended to .a deed of sale docs not require to be 
stamped under the provisions of Act XVIII of ISCft. 
A^•o^-y5I0■cs ... 6 Mad., Ap., 36 

1. - - art. 32 — Poicer-of-atfornep. 

— An instrurnent authoririug a person to receive on 
behalf of another such siints os should become due 
ill the course of the execution of a certain work is 
not an assignment of money, but a power-of-attor- 
ney, and is covered by a stamp of RS, whatever may 
be the amount recoverable under it. Bhagtakoas 
K tsnoEDAS V. Abdto HrsEnc Maucimed Ali 

[I. Ii. B., 3 Bom., 49 


STAMP ACT (I OF I879)-con/(nK£’rf. 

_ 1. JZundi stamped with adhc' 

sire stamps — Admissililitp tii evidence — Jluly 
stamped P—'Tac words “ duly stamped” in s. 3 of the 
Stamp Act signify “stamped or written upon paper 
bearing an impressed stamp.” Gisbobse & Co. r. 
SonAr. Bownr 

[I. L. E., 8 Calc., 284 : 10 C. L. E., 218 

2. — sub 8. i^)— Bond- 

Promissory note. — ■\Vhercan iustrument bearing date 
the 24th September ISSl. stamped with an adhesiie 
stamp of 1 anna, and attested, recited that an account 
was made up of the principal and interest due on a 
former bond excented by the defendant to tbc plain- 
tiff, and that a certain sum was found due at the 


2. Vakalatnam a . — A 

vaknlatnama authorizing a pleader to receive, dnriup 
the course of a suit which ho has been cmpowerwl 
to conduct, money or documents receivable by his 
client in the ordinary course of such suit or in con- 
sequence of the order or decree of the Conrt in 
swell suit, does not require a stamp under Act XVIII 
of 1S69, AsOKriiona . 1. 1,. E., 3 Calc., 767 
ft. C. In the iiAiXER or Act XXIII or 18C9 

[3 C. L. E., 18 

art. 38 — Instrument of trans- 
fer.— Tl\<s accused was prosecuted under Act XVHI 
of 1889, s. 29, for c.xecnting a document ou 
insufficiently stamped paper. Tlio document recited 
tliat, “ whereas A and B have sold to mc2gundas 
3 cowries of land under a kobala, dated the 9th of 
.Ii-yt 1283, iu lien of a consideration of 1{605, and 
wii'creas I liavo rctunicd to the vendors in all 4 cot- 
talis of land xvorth about li2o, and whereas iu lieu 
of the said land tho said vendors liave given me 4 


date of the instrument, the defendant promising to 
pay interest at a certain rate on the sum thus found 
dne and pay the principal on demand. — Held that 
tho instrument was a bond within the definition 
given in Act I of 1S79, and should be stamped 
BCeordiiigly. Balkbishna TElstBAK r. Govikd 
Pakp UiiK . . I, Ii. E., 8 Bom., 297 

3. ; Ayreemenf — B ond — 

Loan of grain in consideration of repaying a larger 
measure of grain. — An attested instrument, in which 
the obligor states that ho borrowed a certain quantity 
of grain from the obligee and agreed to repay it at a 
future time in greater quantity, is a bond within the 
meaning of s. S (4) (6) of Act I of 1679, although 
the instrument is silent as to tho money value of the 
grain. Where the value of such an instniment was 
ascertained to be less than HIO, it was held to be 
properly stamped ns a bond with a stamp of 2 annas. 
Maqaxdas Keemchasd r. Easichasdba HiEAjr 
[1. Ii. E., 7 Bom., 137 


oottabs of zerait land bold by them, now I or my heirs : 
•sliall have no objection or contest whatever in regard ' 
to the mutual exchange of lands between the ven- * 
dors and me, the purchaser ; hence 1 have executed ] 
this chltti by way of conveyance or deed of exchange j 
which may be of scrvico when required.” This j 
document bore a stamp of 8 annas, and it was j 
executed only by tho accused and presented by him I 


4. - - - Bond. — A executed a 

document, by wliicU he promised to pay ou demand 
RIG to B. The ivritcr of the document signed the 
document as writer, for the purpose of attesting 
,4’s signature. Held that the document was liable 
to stamp duty as a bond. Retebekce tjsdee Staiip 
Act, s. 4G . . I. Ii. E., 10 Mad., 158 


for registration. Held that the document was an 
instrument of transfer within the meaning of art. 83, 
sell. II, Act XVllI cf 1SC9. EiirBESs v. 
nwAEKAHATn CnOWDEBT . I. Ii. E., 2 Cftlc., 399 

STAMP ACT (1 OF 1878). 

' — B. 2, cl. 13 — Specified property. — An 

agreement was made between certain persons to 
tninsfer tho future surplus profits of their respective 
trades to a trustee, in order that the ti-ustce should 
bold tbo fund so to be cr&tcd on certain trusts 
declared in tho agreement. Held that the fund 
intended to be created under the agreement was not 
“ specified property ” within tho meaning of s. 2, 
cl. 13, of the Stamp Act. Eepbbekce eshee SxAsir 
Act, s. 46 . - . I L. E, 11 Mad., 216 

s. 3. 

See Pbomissoey Notes, Form ox, 

tl. B. E„ 16 Mad,, 283 


J 5. — - Bond — Contract for 

• personal service. — The defendant signed an agree- 
ment iu England with a Bailway Company whereby 
ho contracted to serve the Company exclusively for 
four years in India under a penalty of £100. The 
defendant, having come to India at the expense of the 
Company and served it for two years, lelt its service 
for that of another employer, alleging that he had not 
been fairly treated by a locomotive superintendent. 
Held tliat tho instrument executed by the defendant 
was an agreement merely and did not require to be 
stamped as a bond. SUebas Kaidwat Co. r. Ew x 
p. Ii. E., 14 Mad., 18 

6. - - - Bond. — B. executed a 

document, by wliich be promised to pay bn demand 
RlO-12-0 with interest to S B. The writer of the 
document and some others signed the document as 
j witnesses. Held th.at the document was a bond and 
liable to stamp duty as such. Bexebence ckdee 
1 SxAJir Act, s. 40 . I, B-E., 13 Mad., 147 



niOEST OF CKSES. 


( SS i 


STAMP ACT (1 OP 1S70)— 

7 - Sh'tlotii the namt*/ 

Ht debtor lut *1* ianJmltV “/ «•«<*«■“ 

-A kUta la the otaie 

a debtor ecknowled^ing the receipt of the amonnt M* 

TanccJ aal bianngtheeignatnreof the wnterottho 

khata as aTiter of it tnerelT, Aei-l to be an ac- 
biowled'-TniDt onlj, tad not a hood, 'Within the 
neaniDs: t{ a 3 mb a 4 (t), of the Etaap Art (I i 
otlS-P) Jtxai, [ 

[1. la 14 Bom, 611 I 

8 and a 61 — ^c* | 

iaocWjmeat o/ dtil «a sreiJ.ae— JlJferta/tea If 
t-i‘ae»ree— B«aef —DocnmentewUch are In form ae- 
knowledgmcnli only are nrt conTcrted lato bonds, aa 
defined in i 3, mb-e 4 (4), of the Stamp Art (I of 
1S79), merely heeioie they eoata a memorandaaa to 
the rate of ioterert at ^hch the loaa u made and are 
atteat^ by seitncue*. ^o doenment (an be a bond 
snthui the abore aertion, cnleta it u one which by 
itself creatci an obligation to pay the money lliaa 
Lai Siacia c Qcbis E«r»E!! 

If Ii. E,22 Cal<t..767 

- £<htd-rrai 


««fe— Aifee'rttmi ty irt/ttit — Adorn meut by which 
the eTecntant pronuicd to fay to the peram named 
therein a eertaia «nu of mooey on a cerutn date with 
lateiHt II not ' atteited by a aitnett” within the 
measiigofel (4) of mb a 4ot a 3 of Art 1 of 1379. 
nrrely by reaam of iti bearug oo the face of it 
a atatement by the tcribe of the doenaent, that the 
dacnaeat was correct and was smtten by htt pen 
RimncB mes btaur An, a. 49 

CLZi.IL,17 AU,S11 


10 ' 


- and seb. I, art. 6 


— Coort P«i -fet, »c4 1/. ort I f« 

withdraw esii— Ayreeweaf— Aoad — A petition, 
(tamped aa an asreemest. haring been pmented to a 
Uutnet Court by the parties to a mit, uiforniiDg’ 
the Coart that they had entered into an arrenoent, 
wherebT.iateraiid the defendant was tonndtodcUrer 
to the plaintifi cenain wood, and re<]nnting that ♦!»» 
(oit might be removed from the £U. the District 
Jndge imponndcd it, levied a sum for losafiacot 
stamp duty aodapea^tr, cu the groned that it was a 
bond, and forwarded it to the Collector Cpoo a tc 
ferencemade bTthe Board of Berenne at the ustanre 
of the Collector, — J7el(f that the instrument was not 
a h(md,bnta petitioo to theCaatt,ivi{ainnga Coort 
fee stamp Krrtatsci nyuM Sianr Aci, 1S79 

^ and »cb I, nrt. 11 

~J‘renuiofy •ole—Scmi—lKprttttd lcl€l~Im~ 
pr,tui tUit-E.lt 9 faj o//4» B.ltt >4 Cotwn- 
^eJrwofw ISSf-By ailocn 
mtnt dated Sth i!anh 1 Sj 2, which pnrporfed to be a 
Prommory note attested by three witnene. uid 
TOtten TO an imireised Ubel of 3 annas, ^ promised 
to pay B before a certain date ai35 UOi that the 
d^mrat was a bond and mnst be treated as nn- 
!~P«*”‘*'»P>rpo«sof a s*of tbesump 4ct, 
187^ By a document, dated S3-d Jnne 1889. 
it^ped wuh an adhesive stamp of 1 anna, tmrpmtniz 
tobeaprotiijmry note attested by two witn^S^^ 


STAMP ACT a OP 187e)-co»f<asfJ 

pwtmised wpay H55 to Por 

^^the dfcnmcnt was not a head. h-^. * 

to — and Bnl>* (13)— 

;879. SS 

fc* l.arU 13,//— AgrowerolingiTvane «^ted 

a deed whereby he boTiiwed » “r* 

•eamcat !noney”anil covenaavd to 

tender on a eertoiB date 21 maandsofrab lonrrfiaoil 

sngir) am which he w« to rtceire a ^ 
danaaa per manad over and aUsve a price to b* 
afuT filed at a mrrting of grtwers. U« 
covsnantcil as foUowa t “ If the mpplj «(!« 
rab be lew than the fixed qnaofT. and m i=«'7 
still rema.ns ike. then the said money tbas dae. 
iBckdins the prefi's. shall be paid at the ef 
HI per maund, that in case of my no* 
therabat all crsel'mgltat some othej- plac^ lir,b 
ta? the whole aayjnnt at once, inemdiag lae »» 
promts ’ Ai cbllitml aemntv, he hypoth«a.«l 
prodace of a field of wpartaae, the sake of wfci. t 
was not aialcd. UtH by iLe 
tnitmmtnt r as a “ mortgage-deed ’ .‘'t 

meauosf of * A wb-a. fl3), anil art. 44 (4) of “lb Iji 
the Stamp Aet (I of 1879) ifs’d by yZ.1 

STAUOBT. J , and BS0I>Br»*T, X, tilt 1. W ^ • 
-hood” vnlhiBlie meaaiagol i 3* *9^4.^ (*l 
an 13 of sch 1 and with rcferefice to th* 
of s 7 was ehatgiable m h itamp daty WclJ •* * 
bead sodcr art 18, the eoaUaet betas a 
Jlt’d by the Foil Beneh that the proper •t»“P 

iwyable on tbeiortrnmeBlwaifoar annaa. Brtd 7 

STTiat, C-7, ajd smitoBT, J . that to eitisat^ 
tie aUtnpKioty payaWe ca the 
aaonat stipulated to be pild by »ay t* 
rase of breach cf th* eorecant to deliver the rot 
must be taken latoacconnt. S^enMtf JJ«o« V 
' Aerease. I E .i MU 

and Oi»4oni* v. Aowri, T.Z-S..8 Cate-, ^ 
referred to by STUjaZT, J. Ttr STrial. CJi “ 
for the purpose of eaUicating the stamp duty, m 
I amoont secured by the mstramcat was “ 
anamat borrowed, plus Eli 3, the amount to be f* 
to the torrower on the 21 maands at 9 
I nianad, aad that the adittoiaal prort, •-*» tes p^ 

1 nved at the mertinc ef growers, oot 
I asee~ta.aab]e at the tune of eseenton. fell withm 
pronsiaci of a SC of the stamp Act. and ewU 
1 Uve the efiect of adding to the I’smp dnty *•» 

' OIST1EE9, J, that lb* amount secured or hmit™, 

be ultimately recoverable ender the ro**”®™** „„ 
Ri5, the amjnnt bo-rowed, rial Ea. the 
recove-ahle at El per maund, la the event of ro 
botiowei's non-delivery of the 21 mannas, 
stamiHlaty was payable on thia amount 

TBS MilTEB or OUBU ScrOK „ eos 

ri. la E, 0 AIL, 585 

13 . and 8. 23— Ee»d-- 

Ultntt —A bond for a loan of HlOO »hp»ktrfttot 
the ^hgor should" pay twice the amount, “ 

SlOO for la'territ. tot J PSCM, m eight years from 
ISOl to 1308. according to fasts pven lO « 
wbedale" Held that the amoant lecuroi bj i“v 



( SS05 ) 


DIGEST OF CASKS. 


( 8866 ) 


STASTP ACT a OP 1879) — eonlimied. 
bond "Riis B2L0, and tbe bond ninst bo stawped 
neeordmgly. S. 2d of the Stamp Act (I of 1673) did 
not apply to tho instrument. Saiedhtj CnANDEA 
Beeabi V. Keishxa Cuabab Bepam 

[I. I,.B,26 Calc., 179 

14. and soli. I, art, 13 

— liond—AUestahon.—A company agreed to pay 
£220,000 in fitc instalments for tho cost of construct- 
ing a railway, on tho terms, among othcre, that 
debentures on the railway should be handed over to 
the company on each pajmeut being made, and that, 
in the event of tho other party failing to perform 
Ills liabilities as to the construction of tho iniluay, 
the company should be entitled to sell the debentures, 
and also to recover damages, and also to discontinue 
payments of tbo above instalments. It was also 
provided that tbe company ahonld be at liberty to 
retain £40,000 as compensation for risk, expenses, etc. 
Tbe agreement was sc.a]ed with tbe seal of tbo 
company in tbe presence of two Directors and the 
Sccretarj . Jletd that the instrument was li.able to 
stamp duty as a bond for £220,000 under Act I of 
1879. IlEPEBEECE USDEE STAMP ACT, S. 46. 

[1. L. E., 16 Mad., 193 

s. 3, sub-s. (6) — Order for pay 

tneni of money on a person not a lanksr — The plain- 
tiff agreed to lend mouev to the defendant foi pay- 
ment of his trade debts, etc. In pursuance of the 
iigrcoment, the defendant gave his creditors "chits” 
for certain sums. Ibcse “chits” wore addicssed to 
the plaintiff, and requested him to pay the amounts 
mentioned therein. Bo did so, and then sued for 
the amount advanced. It was contended bj the 
defendant that the "chits,” being cheques or bills 
of cicbiingc, were inadmissible in tbe evidence, be- 
cause unstamped. The Court found that by the 
agreement the plaintiff was not constituted the 
defendant’s banker within the meaning of sub-s 6, 
s. 3 of the fctamp Act, 1879. Ae/rf that tho "chits” 
•did not require a stamp, BaiuEAE Hasgiedas 
c. VKWBlltrKnAB I'AEABnoBAM 

[I. 1.. E.,17 Bom., 084 

1, — — s. 3, BUb-B. (8) — Coniepance — 

Transfer hy (ruslee to cestui qtte trust — Jlelease — i 
Where three cvccutors of a will purported to convoy 
by deed to one of them, in consideration of a sum of 
mo, a house to w bich the latter w as entitled under 
the will, — Held that the deed, having been drawn 
in the form of a conveyance, was liable to stamp 
dutyassueb. Bepeeence todeb Stamp Act, 1879 

[I. L. E., 7 Mad., 350 

2. — — and sub ss. (11) and 

^19) — J)eed of family arrangement. — By a deed of 
family niTangcment, one brother convejed a per- 
<'unnah and tbe sum of two-and-a-balf lakhs of 
iiipees to a younger brother, on condition that tho 
latter should release certain family property on 
which he had claims, Held, that tho deed was neither 
a couv cyanco or a settlement, nor an instrument of 
partition, within the meaning of Act I of 1879 llf 
THE MATTEE op THE MAHABAJAH OP DUBEHUEGAH 

£1. 1.. E, 7 Calc., 21 


STAMP ACT a OF 1879)-coiiiiiitied. 

3. Com ey a nee — Transfer 

of land in pursuance of compromise. — A transfer 
of _ land, in_ pursuance of a compromise of a widow’s 
suit for maintenance, is a couv cyance, and must be 
stamped accordingly. Reference tr>DEE Stamp 
Act, s, 40 . . . I. E. E., 21 Mad., 422 

j, _ B. 3, sub-s. (10) — Vndvly stamped 

— Huh 5 fej of the Goternment of India, 3rd 
JIarch JSS2 (atlesiations of plain sheets suliotned 
to stamped documents), ultra vires.— Oi the rules, 
dated 3rd JIarch 3882, issued bv the Gov emor-Gencral 
in Council, nndei ss. 9, 15, 17, 32, 51, and 36 of 
the Stamp Act, 1879, rule 5 (e) requires that the 
part of an instrument which is written on plain 
sheets of paper attached to tho stamped paper must 
be attested by tho pirties executiug, aud by the 
witnesses to the document. Meld by Keenan, 
JltJiTDSXMi Ava AB, and Bbandt, JJ.fTur.^EB, C.J., 
dissenting), that the rule is ultra itres aud inopera- 
tive for the purpose of declaring .in instniment, 
written contrary to the provisions thereof, iindnlj 
stamped within the meaning of s. 3 (10) of the 
Act. Per Ttjbnee, C.J.— An instrument not writtni 
j in accordance with the directions in rule 5 (c) is not 
duly stamped. Eefeeb8CE tindeb Stamp Act, 
1873 .... I. L. E, 8 Mad , 532 

2 — Duly stamped — Docu- 

ment issued ivifhout endorsement required l>y rules 
passed and published under ss. 55 and 57. — The 
omission of a stamp vendor to endorse on a st.amped 
paper the particulars required by rule (9) of the 
revised rules published under ss 55 and 57 of the’ 
Indian Stamp Act, 1879, by tbe Government of 
Madras, with tbe ,approv,al of tbe Governor-General 
m Council, docs not render a document " not duly 
stamped” within the meaning of s. 3 (10) of tbe 
Stamp Act, 1879. Reference undep. Stamp Act, 
S.4G . . . . I. L. E., 11 Mad., 377 

3. Instrument professing 

to effect a partition ultra vires of the executants — 
Instrument of partition — Persons incoiTcctlj pur- 
porting to be co-owners of certain property agreed to 
divide it in severalty by written documents. Reid 
that tlie arrangement fell within the delinition of 
"instniment of jnrtition” in the Stamp Act, 1879. 
Reference undeb Stamp Act, 1870 

CL L. E., 12 Mad., 198 

4. Instruments “ duly 

stamped ” — Pule 5 (bj of the rules made by the 
Governor-General in Council under Motif cation 
Mo. 12SS of 3rd March 18S2 — The .absence of the 
certificate required by mle 5 (i) of the rules, 
dated Srd March 1SS2. issued by tbe Governor- 
General in Council, under ss. 9, 15, 17, 33, 51, and 
56 of the Stamp Act (I of 1879), docs not make the 
document in question not “duly stamped” within 
the intention of the Stamp Act. Qhebn-Empeess t. 
Tbahakta Rath Babah 1. Ij. E, 18 Calc., 38 

6. — Promissory note not 

chargeable ivith duty of 6, 10, or 12 annas — Suck 
promissory note icritten on impressed sheet of 
proper value bearing the loord "hundi”~Mole 
duly stamped — Pules by Governor-General in 
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DIOFST OP CASES 


( 8S«9 ) 


STAMP ACT (I OF 1879)— 

Courcl . 9 of !=tamp A!t-2>oUfif«t.o» 

A e 12SS cl 3r I \Urch JSS?. mil. 3. 4. 

2955 of hi Difimhir iSS2, 5A 
•_Th» .fTict of Noti'ifAtion Ko 2.55 of the !»• 
BecsmUr emmlirg Iht rnlet ttw^e by the 

l.rd™or {.CO r»l 11. Couuc.t «ti<icr ». 0 el the itamp 
Art (I f 18*9) end published m ^otlficatl^ 
ho l>Softhe irJ Mirth ISXZ. li o''t 
all proo. .sory rote, except those 
duty of C 10, or 12 iuum being wnlten on ifF*^ 
sherts bwrms the .sonl “Imnd. 
aij. thnt oertum prombso-j note, .hall he 
iinprcHcil sheets beannK the word hmili cannot 
w interpreted >s enacting tint other pnmi«My 
notes shill not he written on imprci«eil peper «> t**^ 
proper nine if it happens to heir the word “ but^ 

A. wnmissory rote iot an amotint not raeeedm^ 
K200 pajihle olbetwite than oil drisand, but n« 
more than one year after elite and re<ininng a lUmj* 
oftwaapnaa n dnlv itamped if .wntten oi an im 
pressed ihcet of the Mine of tnoannss tlonghlbat 
impressed she r 'ears the tiirl 

B*i V. hiiiu U 111 I. L. n , 13 AIL, 88 

6 and 8. 3<1-J?af#» 4 

and S efmh. lonii Moler t 1 if lii i<ltmp Aft— 

FreMiwory aefe— i7«»d. »M«p— lit a *iiit ou a 
promiiwry mte f r Hl3tO winch wi. executed on 
au inipreaieil sheet leinug ao lopretsed stamp 
with the worl 'hundi ’ at the top and the word. 

three rupees" at the hotlem of the imptfsiim,— i 
17.7/1 ihst. with referenee to tiilet 4 at d C of the 


STAMP ACT (1 OP lB70>-eo*f>»««^ 

« and8.29.aodtcli.I,> 

art. 37-Ja»fr««eaf ef parlilio»--Compthlii» 
ofmi** if pnpertS—nild tliat th«wds«tlf 
final order" niwl m the dcfluitioa ot au “ 
of nartition" In dot I of 1879 mean tot the ordrt 

autWMingapartitmu to rrocted. ‘’f 

after the partill u has been made 

rarioos allrtwnitf of >•*" » . A'»>. that 

duty chargeable niiilcT that Act on an 'f 

patidmn h chargeable In rc.F«‘ 

s^-httohe divided, and not merely In rripM of 

that portion c£ U allotted to the 

tmn AIk. that, for the purpose, of 

crR*e“ LTSAtt.e61 

A - — and s, 39 

-tnio/pArhlie’n -Three out of seven bretbers. 


—Three onsoi seicu ■ 

eODstilntlng an undivided niodn family, 
doenmenta whereby each aehnonle^ed the 

ccitam property made over to and 

of famUy property having Uen jvg 

acfenowlcdgeil bimsrlf liable 
dcbtsel Uifamili Oneof 
a cUnse to the .ffeet that »>• 
fnrtbvr cUim th property ef the faw>iT- *' 
that the domaeots shenlJ be aiaaj^ ** 
menl. of pariillon. roeli tieaUr «J "S 
“ the sbire taVin by him under the partittm 


three nipcea" at the hotlem of the imptessieii,— , to the share taVen by him under t p 
fftli that, with referenee to cutes 4 aid C ot the Pn«t^Ccr«i.S*»iaJir Acr.j 40 
(ales made undtr a 9 of the aisap Act and dated P* *“ " 

Ord March 1835 and the l»t Ueesmber I8«i, the - _ . . .. ./ 

metrunient »as ‘ duly stemped'’ as to the amount 
et duty, and ns< tdmiHihle in trid.oee Uasc 
or MauBA. c SusnABATair 


L s S,BUb.B.tll)— rerfifioisiferd— 

Lilt of ditidid pro/irl'i— iprlrmiml (e d.rirfe <>■'• 
tCandinpi — Inadocnment signed by the members of 
a Ilindn family and attested bv witnesses, which 


1. I S, .ub-.. (13)-»'A“,% 

"•sarfyoye"— rrosi/er of I’npnlS -tairP 
in J<ii3J —riT the porpMs ©1 aseertammg 

[LlalL. 14 Mad., 32 •• •“ ij\!l ifliromrot » 

‘ mortgage, it is recessary to sec if th« w»t™ . ,, 

a mortjrtze as deSnid in the htainp Mt. . 
defined in the Transfer of Property Act. wx* 

1 , I..,.™.. bs; 

*■ 4C.V7.N..631 


,eu uT witnesses, wbi 
ported to be au aecenut or list of the share of o 
uicuibir of the family in the family property, it was 
rrtitcd that the parenti of the family were to enjov 
eertaiu lauds and that the outstsndiD]; dchts sbimld 
he diviled at a f itnre ilste Iltld that this dom> 
ranit was not liable to stamp duty asa partition deed 
P.SPEEENCE CWBtB bTAUr ACl 1879 

II I..B..7Mad,385 

2 — — Anard of nrSifrafors 

for dint, 00 of familp preyerty— 3 rif/e» oyree 
mesf fo effeet diruio* afford, nj (» fte Urma of 
Us oKord ^Tecf of — Diniiow if <te properf/ sa 
eet'calfy — J’arfi/ioa died — The co-shants m an 
undivided llnidn famjy having under a wnticn 
uistniTncnt agreed to Airlde the family property 
according to the terms of the award passed by tbe 
arbilTstcrs, Sfli that the instrument was m 
agreemnit to divide the property in termlty and 
was therefoTt a partition deed within tho dshnitioa ) 
" rob-t (11) of s. 3 of the Genersl Stamp Act tt of 
1879) Iw BI \lSABn UlKllIHai j 

P lo S., 16 Botn., S77 { 


o . J/br/yoyr— 

Aosd— An agreement entered into oy 'J*® 
of Slaleand a salt contractor recited that Ibc 
tractor had deposited certain prom'**®’'? ..rsd 

the duo fulfilment of the contract, and ^ 
that the promissory notes should be «t“ 
the due fulfilment of the contrset S.ld « 
agreement was a mortgage as deftaed by the wt.mr 
•Act i:tPEBI’<CBCin3SBSl^P^^*^^^g^ 59 

3. 

' An instrument, therein deicnbeil as a ^ 
executed In consideration ot me hundred 
vtipics and it provided that the party paj* . 
miS should renJain ,n possession of 
twelve years, but contained no proyulon loc 
Hienl of thnt snm or for the payment ol ren^ . 

that the instrument was a nsufructnaiy “®rtgas ' 
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DIGKST or CASKS. 


( SS70 ) 


stamp act a OP 1879)-eonf. , 

, :Z s. 8 . 8 Ub-s. ( 15 )-Po?.e./ oj' 

TKcimcni on fJie /“I™ ^ c — Aaocumont ' 

necessity of any otherfir^ momoraiitlmn of n 

not bcin- a wore “ P ® tjo^ing the snm for ; 
Vroro-^od in«airauco. of tbc ship, tbo 

ihkh the assurer declares thoj ! 

soyngc and the pri ni-oduction, in conformity 
los-es heinp panl o" * ? possession of the | 

^uth " ressly^aTOnteeiugpajmont , 

nsvurcrs, and lastly, expre j p 

o£ losses '‘f .fXs ^m^coXmplatc the necessity 
the face of it, no formal character 

n£ nny °ther doo "on^ f ^ stamped 

Inlng passM' * , ' npTnSi. s. 3 of the Stamp Act 

n. a policy nnder snh-s (15), 8. o ccnTlTl- 

£1 of 1S79). 1^- V. B , ^9 Bom.,-130 

rAxr • • • 

and 8 . 25-rohcv of 

iharf, S/on>i ’ J . 

certificate Fund is a lite-poUcy 

nanted Soviet lam ^l^n auionnt not 

iMthins- therefore chargeahlo with 

cscccdmg ‘ Such an instrument is nO" 

^ duty of C nmias. S Act. 

uithin the scope ot s. ^ 1 C 

ItKTrnrvcB tntnEn wT . ^ 19 Calc., 499 


a -1 aub-s. ( 17 )-Pc«'F^--'''^‘“«i£.- 

? Vri7S."a “.'“’.v-t 

•u getting to the folloninp effect: has^ 

B22,” hut ariised iw F ‘ stamp Act 

andcouMcUd, unde. ' . receipt stamp to the 

(I of 1S79). f;;"eVs«m the comictioii) that 

memorauduin. Sold (r ,j,„ constitute a 

the memorandum nas not a rcce j Stamp 

J^eipt n ithin the either express 

Act, there must he “ ^ “ot, „ mere statement 

„c Implied, of the reeeiP^, and ' 

that money "ns rccei . ^ ^3 Bom., 54 , 

1 Iaiiinaiia> • . .X. . 

, s. 3, sub-B. 19 

legal or moral on. Held therefore ^ 

he may desire 0 ma ^ t^j^al affection, a person ^ 
that "-here, ° „nd her son certain land, the i 

V,csto"cd nP"" ^'5' ® . t„inp duty as a gift and not I 
‘'°‘=“"'"tulemcnt EETBlBKcr. 


STAMP ACT (I OP 1879)-conf.-n«e:f. 

- 8 . 5 . 

I’owBn-or.ATTO^;BT.^ 

a Q—J^ndorsement of consent of 

relatiic and ^/^^fu—l^T'docnment 

Document completing Iticcc-.iipee stamp 

marked A ivas a purcorting to convey 

paper executed hy S toon. V P .Ucolutelv for 
to him certain ^"th^^amo deed of sale 

the consideration of ^ ,“ccutant, endorsed 

iJ, the undiiidcd nepi ' „ ^jjg endorsement 

his consent to the aalc. AeW seicral instru- 

of consent and the conveyiin within ^hc 

ments employed to complete 'h ‘ . /■]; o£ 1S79)> 
contemplation of s. G of iviitten on a 

and the consent ought rupee. IN 

senarate stamp piyici of the . Bom., 281 

THE 3 ; (4), 8 Cb. I, 

^ s£s:i".VKr£;:''‘. 'f t 

, thereto a penalty of /L'y of 1S79, such 

I “bond,” "itbin the meaning of Act ^ , V^jn^ 

' his?r«;e„t, if that dauso -ere not 

an agreement chargeable ” C./., dis- 

stamo duty of 8 annas, J „^"char"eahlc, under 
sentins) that tlie ranirdnty 

s. 7 of that Act, ii’ith ‘’'“/“"'It C./.-Th-at, 
on a bond for pcual clanso in the 

for the purposes of that Act, tu p ^^Tiarately as a 

instmmeut sbould not 

bond, but simply as one of . ‘t-umeiit was 

„p the entile agreement, and the instiiimmi^^^_^^_ 

only cliargcnblc mth a stamp 
ItEFEEESCr EX BOAEU OT 2 All., 854 


as a 
Act, 1379 


EENCi: 

1. 1,. E., 7 MaA, 349 

Settlement— G-iff--^ 

An 'instrument “iro'seUlorn^^^ •® 

created "dthremamdeitojtesrttlor^^^ 

BtrEBEKCE li. B?21 Mad., 422 


c Contracts for ■^e'-eraf foanx 

o^mce on a srngle ftom tbo 

pSff, execute AoW 

S'™. ’“Thcr|d the 

instnimrat^Cld^e 

distinct contracts, ''' w and sbould bo 

s. 7 of the Stamp Act (I """un r. Hm- 

stamped accordingly. Shabto^ i Bom.. 47 

kakBackak . . I. iJ-.es., 

_ -para. 2—Slamp datg— 

3. ^ T?v an instrument 

Lease-Fottan-Mortgage.-Bi ^ 

which recited that .4 "as m taken a fresh 

o£ two lakhs of rupees, “"‘‘t^f^^rmei leased certain 
loan of 112,59,000 from S. years, at 

monzahs to the Intto for at ^ ^ 

a yearly rental of El, 40.UUU. 5£j(,.,id be 

from the rent of ’debt to A • so that in 

stS & srtf 5 tris.f 
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niOEaT OF CASES 


( 8S73 ) 


STAMP AC?r (I OP 

in potlih*. Oi tb« qnn ion what w»i tli« pnpft 
tincact of itaaip dnty U»uib'e on 
ffeld that, tbangh the emm^raenl intended t« he 
cSirtid «u portiv n lea*' end paHly an imfnte 
tnary o o:*fa.e yrt the inttreaent eune within the 

pr* lUKH • of t. 7 psti 3 of the SUap Art and 
ihonl 1 bt i.»nipMl M » mortg^st mie 1* TOT 
aims O? A BITEStSCS TttOlt TBX BoiOT tit 

} rrtsr* tTiis s. 4 >j c» TOT Gxnui. ''iiiir 
Act Fl TAET* HlU. _ 

{L li. E„ 8 Califc, 254 IOC 1*R.,S3 

4 Ltatt and Merfyay* 

rsB* lied >• (sedvoneit — flamy Aef (I «f I9'S^, 
t 3 nb-i — A un-isdii IcSKd er-tatn Uod in 

hii TUla.,e la eotne enhiratcn at a rent of {'36^ {>er 
aonntD in raib and of rrrtais rail loadt of rtraw 
and prao. hy a dornirmt wh.ch ahe rontaiccd an 
acTerinoit by the 5 *•«» hyp^teea-io? rertaia 
other rropwy beloo in_ U> th a it the pnrpenr 
of wnnn., the piymro of the a.:Tted mt. and 
for tie perforaa tt of the npa nomt f<r the 
dtjrrry cf the o'her artUUa Iltli that the 
donarnt a^re referred to ibe-ild he (tamped aa 
a tser*'»pe»deed icerrdji; to the dedn t««o too 
U sell la a 3. r'va (13) ef Ae* I < f 1. and aU> 
tba t fell w h a the leeosd ]an^fh ef «. 7 «f 
lb* ibo e A«t tt y«e«e U ll I L 6 Cofr 
SJ^ rtfiTTed td. I irtaocc rrosa Srutp Act 
0 49 I L. th. 17 AfU 65 

6 and art 84-P<fe4*e— 

A**ei(y — J aed S failed to their hiether 
£ IB isaantseBt wb eh Mt forth (1) that / aod A 
nlirifB ihed tfaeu n_ht (e rrrlala f<o petty a favear 
el £ (3) tW £ vu to duehar^ eenaia debt* . 
and (3) that £ «a« to pay to J and $ an ann(L.ts 
lltld that the proTuioc* a iitei” of J and 9 v«ir 
a mere rratal of the roniiderauoa stemep fpa £ 
that so mterrrt «ru treated in faroor of J uA 5 , 
and that thcrefo-e the initmmeit ihmld t« (tamped 
aa a releaee inly hssitS b tiOwmx r dacaas 
siin “ Gcptrfsx 1. 1*. B, 9 All, 417 

B 10— Ifaadb — A bnnfi for a roni of 

PSty paya'-le cthcrvue than on uemand. eaocct 
bt (tamped *ilh ao adbente (Ump The anirda 
“drawn cr made out cf Bntub loda’ in tl ( 4 ) 
of a 10 of the Stamp Ac“ of 1879 apply to tha 
entire elanae Dmii r CilususTTiiB 

[I.L.H^21Ind,173 

8 . 11 nad ns. el, eS-Zurnewef 

nyainay to le riavfti Ufort croft mtcT errm 
***»— 'oa-traee/lalioac/ aiiieiM t am^Krae- 
P«e™ph of a 11 of 

the Ge^rU 'tamp Art (I d 18^) ipple* fa «*,„ 
wtrf^e,n,tnijnectaetar;eabU with dntj ntay he 
af^ execntion. A hiS for the nwatU, 
•aiKJ of a GoTrnuBtnf oSnal <raa aen to the trri- 
a^ry for payment, when it waa diMOTered that the 
’**“F aSxed thmto waa not can 
thpOli!!^* pmeeeution waatherenpoa uiajtnted by 
trim had 

under a 02 of the Genoal 
accaaed waa toonrted under that 
aecticm by the Depaty Uagiitiatt and th- D atnct 


STAMP ACT (I OP 1870)--fce 
KariftraU oa appeal, holdiog that, npc- the trld^ 
theeoBnrtica abooM bare been fo a etmcita-dtrt 


for 


tie pnncipU ofTtnee altered the Ss-Sm atw^ 
lazly to a eonrirtioo nndrr *.109tf the Penal C^l' 
t4d anti ■(. U and C3 of fhe G 
mid that Ibo rewipt to the xalary tlT la qaat« 
acaa aa inetrement whitli waa repaired to be tt=f« 
befere or at the time cf txecnlsn a_d »« S'* tl la 
hind tontempUted by the fin* panenph c® a II « 
thtOniml sump Art. that 
no abe'otnt cf any offtnte under (t 11 andfJ « t^ 
Arts that the effeare which appeared to hir« ^ 
mnrultrd w%$ one Bluer the »»ec - 1 parkirapirt 

•.Clt bnttbat BO ciartioahattar n't- sires 
Colltctor nnder *. f9 for * prtaeeax,ca tairt 6 » 
waa CO. adriaaUe to in'erfere fartler than if . 
aaAetheronrirtiooaadaentener Q®*^*-* on 
(BwatAuKOT* 1.1, B., 9 Alb, 8^0 

a. 12 and b. 7 — Caa/rort ly r»-r 

ejeaf Old emrefy »• Mae eltmp piiptr 
raleJj *n«e*- 9 rifin; o* f»e 
payer— Goarnaeaea* norytrafie** coltr ( 1 » f 
Jet £oree */— In a toad enstwaM ci a tt ? 
paper of anfftiml raise, and dated (he 1 I® ^ 

»8 9 tierertnrtof the fwtnopal waa 

•ad afUT iu aiftatniT fcUowrd the rtr*rael r t 

Barrty, iirnrf by the UtUr TV 

smerd on the t Je other than thnt «a *^3 

ftanp waa iDpreaied, aad tmiaa'rd #» ts* » 

mprtiMd with the fUmp Ti» *ta»p waa Mt n *»> 

way drfaeed. cor waa the paper « •>. 

ndmitofthettaspbeispBiMb^au. •®*^**, ^ 
beed rtmali‘Bted ccly cse .“‘Li- 

properly itarop^ act being open to ebjer^ « 

•a. 7 is 15,aad 14 cf tV* pP Art, 
ec( ia t n ict.oo cf the worda " eo the face cf W *® , 

meat,’ caed in a. 12 cf Art 1 ef 157'* 

<?*»(»— 'Vbrtber eortain OCTertnne"! 
to the fifert that an inatraneat, njuiaeartv ca 
•ide c4 the pwper ether than that cn whJhtV tt f 
i* impmted and eompleted oa the f'de cn 
•tamp u imprraaed, 11 . rndtra. 1* of Art 
to be treated aa onatamped, and p^hlb tag 
00 the r rre iie of an Imprraaal rtamped 
mftm T,nt aa bnag more itnaj^t than, and ^ 
fore inconnatec, with that Art * I'OWTAI 
Jlaxair tiraoBasBon „ ,es 

[l.I..E,5Ecci^l» 

3 13-Sailo« i»*f— 

rtec/y «/,— A lend a* palated tha* for t r c . 

(ukration of a loin of ttSO the , 

de&tcr to the rTViL.ar on a fotoreday 

grain ralstd at RIO perlOOarT*.' U 

mgroiaedoaanS-annaitainppaprt 

hosd for the terortrj of 800 am* at 4 arTap®''^_^ 

or Its price BSCO— ifeM that the boo^« 

qnately ilamped. BlumB ChOTDba^^*^^ 

iAxOTJii . 

I s. and B. S4~3fMT^^ 

i £nder»ewe*ic/lr«»(/er— Tbeendwremeoic-i^^ 

I fer wnttenoD a iimplemeBey hond dnly _ 



( SS73 ) 


DIGEST OP CASES. 


( 8374 ) 


STAMP ACT (I OP ISm-conthtteJ. 

s. le and ss, 11 and 34— ATfindt — 

2'xeciiiion — Slanp affixed {\rtc of ex'ciifion and 

ealicguet'Hp CnhoeUed on deitrerp of htindt — 
Jhidence, ^dmissibilifif of. — Where a Imndi ivag 
wittcii bv the tlcf=ndant and stamped by him with 
a ouc-anna stamp which was left nncaticellcd,andthe 
hunui was snV«eiucntly taksn by himlotbcplaintifl’s 
son who received it from him and at the time of 
i-cceiiing it cancelled the stamp by nTithig the date 
across it, — Seld that the Imndi was duly stamped 
under as. ]0 and 16 of the Stamp Act (I of lS7ft)and 
was admi'^iKe in eiidence. If at the time of deli- 
aery, which completed its legal character, the hundi 
leas stampid. and if the cancellation took place at 
that time as p.art of the same traueaction, it was 
snflicicnt, A deed is duly stamped if the stamp is 
atRxed and cancelled at the time of execution, or 
if, hating been at any time previously afbxed, it is 
cancelled at the time of execution. When applied to 
.f Abjs'i's.'CXi.r, •‘ewcntiiw! ” roesns the last art 

or scries of acts which completes it. It might be 
deSned as formal completion. The contract on a 
negotiable ins^nimcnt until delivery is incomplete and 
revocable Until delitery, a hundi is not clothed 
with the essentul characteristics of a negotiable in- ' 
stmment. Bhawakii IlAEiintrir r. Devji PtrxJA < 
[I I>. B., 19 Bom., 635 ( 

1. - S 24— Conteyonce — Consi deration 

— Agreement to pag atsesmenl etnlil transfer is 
made in Collector’s bools — Helinqutshmenl of title 
by mortgagor tnfaionr of mortgagee. — Where under 
all instrument a mortgagor relinquished his title to the 
mortgaged property in faaour of the mortgagee 
•ind alM agreed to pav the Government assessment 
until the transfer of the land to the name of the 
mortgagee-purchaser in the Collector’s books, — field 
that such an in«trnment was a conaej'anco of which 
the amount of the consideration calculated according 
to s. 24 o£ the General Stamp Act (I of 1879) was the 
original mortgage amount, pins the amount mentioned 
in the instrument, field also that the instrument 
■was an agreement to pay assessment until the land 
conveyed was transferred in the Collector’s books, and 
as such should bear the additional stamp for an agree 
incut namely, cisht annas. Sutapata v. Shitapa 

[L L. K., 15 Bom., 675 

2. and sell. I, art. 18 — 

Certificate of sale. — The stamp duty payable on a 
certiScate of sale is governed, not by s. 21, but by 
art. 16, sch. I of the Stamp Act, 1879. Semhle — 
Tliat when property is merely sold subject to a 
mort^ase, it is not sold “ subject to the pa\ ment” bf 
the mortgage debt witbin the meaning of s. 24 of 
that Act, BE^EEE^CE ■tn.'DEE STAMP ACT, 1879 

pc. li. B., 5 Mad,, 18 

3 Stamp on sale certificate — 

Property sold stilfect to a mortgage — Interest — 
Transfer of Troperty Act fXT^ of 18S2Jf sab~s. 5 
(d), s. 55.— Where property is sold subject to a 
mortgage or other charge, the payment of such 
mortgage or charge forms, under^ ordinary circum- 
stances, no part of the consideration-money for the 
purchase. The stamp dnty payable on a document 


j STAMP ACT (1 OP \m6)-continned. 

I cons eying such a property is an ad valorem dnty on 
I the amount of the money paid as considerab’oa for 
I ti c Sale. Ia the mattee op Act I op 1879. lir 

I THE MATTEE OP A EEPEBEECF TO THE BoAED OF 

' KKVhKTE. I. B. B , 10 Calc,, 92 : 13 C. B, E., 164 

4. — Certificate of_ sale — Tar- 

claie-moneu . — Claims on property admitted by the 
parties or estahlishcd by a decree of a Coart should 
he entered in the certificate of sale and be computed 
as part of tlic purchase-money in ascertaining the 
amount of the stamp dnty leviable on the certificate 
, of sale. Other claims should neither be entered in 
the oertificate of s.ale nor computed as part of the 
pnreliasc-moiicy. It is the duty of the purchaser to 
provide the stamp. Is ee Eamkbisitka 

p. B. R., 9 Bom., 47 

* 5. and sch. I, arts. 16 

and 21 — Certificate of sale of properly sold by 
attciicn vnder order of Court — Sale suljeef 
to mortgage or hen — Mortgage debt — Interest — 
Consideration. — IVhcrc a certificate of sale, granted 
to the pnrch.ascr of property’ sold by public auction 
under an^ eder of Court, has expressly set out that 
such sale is made subject to the n ortgage right of a 
third party,^ the principal sum (but not the interest) 
due at the time of the sale on such mortgage is to be 
deemed part of the eonsidorstiou in respect whereof 
the transfer is charceablc with ad valorem duty” 
under s. 2» of the Stamp Actj so that the whole 
consideration in respect of which sneb sale is, under 
arts. 16 and 21 of sch. I of that Act, liable to stamp 
duty is the sum of the purchase-money and the 
principal money so dne on the mortgage. The cer- 
I tificate of sale therefore, whenever it is possible, 

' should set oat the exact amount that is dne, at the 
time of the sale, in respect of the principal snm 
secured by the mortgage. Semhle — It is otherwise 
if the mortgage he only recited in the proclamation 
of sale, and not expressly set oat, as an existing 
incumbrance on the property sold, iu the certificate of 
sale. Arrears of interest due on the mortgage are to 
be excluded from such calculation, since s 23 of the 
Stamp Act — wbicli enacts that “where interest is 
expressly made payable by the terms of the instru- 
ment, such instrument shall not be chargeable writh 
duty higher than that with which it woaid have been 
chargeable bad no mention of interest been made 
therehi applies as much in this case as if the 
document of transfer, on which the stamp dnty was 
to be calculated, had been the document itself which 
stipnlated for the payment of interest. Nagetdas 
jErCEASB r. Haeaiemoee Nathwa Gheesia ’ 
1XB.B., 5BDm.,470 

6._ — Mortgage hen — 

Certificate of sale — Sale in execution of decree. 

— liliere propaty is sold at a Court-sale snh- 
jeet^ to a mortgage lien, the stamp upon the 
certificate of sale should cover the amount for 
which the property was sold, as well as the 
amount of the mortgage lien reserved. Kagindas 
Jeyebondv. Salalhhare Hath tea Gheesla, I. L.T., 

3 Son}., 470, followed. Kakeb Keak Mgeai) 
Khas r. Eebahui Kham Mesa Khah 

[r.B.E.,15Bom.,'632, 
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tUGJST OF CASES. 


-BTAMT ACT (I OF 

m and Bch 1, art 63— 

$«U ef j>roTtrtj-S€»t rtitrtti 

UalU to rotortm i<itf-~Btanp datj 

.rnfa «• /*« ttmiiJaralxen moors— SUa^ 

ni eJ •• ^ 

C^»ln IwmImJ'I proporty dmUfd ty tb# S«fT»Ury 
cf 6t»te for Indii to th« originsJ for a tflno of 
yean atthe yearly rmt of »3' 11 -0 aa«a»*ijnu'l 
to the inwler* of a chanty for the aam of U1 OJ <«> 
the tnjatces coTroanUnp on their part to pay the 
rmt rracrvtd hj ‘he onalnal leaie The irr^ lore 
of the T»lne of lUOJO ni02.00«)hat.o* 
hfcn oirimtA to be the conilder^.oa for ‘|»»~*f" 
The CoH'rt'* '’*y rtUnfi to the llieh t<wft 

tbt <ni«t>on lelirtheT, tiodfr • St of the -tomp Act 
III of 1*09) the l*ym™i of the tent teaerred 
ha the deeJahouMnothetakenaapartof the eca 
.U.r.*h«i' In Tcapert whereof tLe Irmiufer mar 
eh^Se -Ilh -drofore- doty Erld that ahead 
dot. *aa only p« jalle on the e«iaiJeratloo 

aetaallT wentloned ii the conresanee (t t the 

of the porcliaie money 1 treat’cce c-cn** 
S^SrACTlhM Xl.ll,24Bonu257 
- B S6— Aeoae— dneait </ end /.tr 

. Aral saae aaaaeefletaaSfa— ffamp de< ISW a I!) 

— VfC« the aiwwol of rent payable for the «rat year 
eannot he alceruloed in order to JeUrtoioe the ptop^T 

Art 186J, for a leaae aod morereotlerrcoaereO than 
the atamp affixed warrant* the nxht to recover the 
rent due for the $nbafl>]oent yrari la eot affected lo 
tneh a caie anffielent effect li gireo to a St/ of the 
'itamp Act ISf^jby lisitiagthe aroeiont ecco»ftable 
for the drat year to the amount which the aump will 
eocer CotuectOBOP Ti* JOM r Rikatattita 
torn- p I.n,3Iffad,342 


dee PaokissosT holts Fobxot 

\ p Xi. IL, 8 Calcw 645 
i» \ Voilaoifid '‘promxrmm 

0/ \o» a -toad” oa fooirrmt of 
<?.«'*» • tn»6aJ est which cornea within the 

Art ilZ” “tr inlheOraeral *U»p 

Act lUmped accnrdiog to that 

eaiLrt L" •* «» action) 

aomincii eodenre upon payBieiit of 
^alty noder a *4 efVtc Pump Art 1879 on the 

3t'}of the Stamp Act, 187B, ■ 
Pro^W to nIEi the 

nadwIS Art e^* *l*rptnble 

the laaSnt^,“ ** ^ rtemlioo of 

‘ ^laATlJllB j-Cbetti r. KaBtre 
2^ • tlL It., 3 Mad., 851 

-orfsosir • xoUt^f 7? Sf 


STAMP ACT (1 OF 1870)— ceaf.ated 
anafnisienfi AlmxrtUxlitf of, fn etideace—? 
of foot hand on ecnjcc/ae#— ieoad — OathelJi. 

he^emhertSCA <7 (fart^faaisaiifnjrti.aryoWia.e 

of cerUlo immoreahlc property to arcare the reja* 
lacot of 117.101 purpirtinj to be adtaoced by i 
Aa a fart, niy UMOl of that am'nint wrr artaa-y 

adraoced by ef; the Ulance »l.S00, Veie|: ai«»f 

byjf In ItCd ;^aiJdthetixiffn?ce'alcterwlL — 

nred of moftsnse to X for n2.301 the traaiferl^ 
by endorwment an I riot betof atamp/d. Is Apn 
ibO) O tranaferred a portim of the mortj^ pe^ 

pertyto.f In September I8’3)l taed to Uce»_s 

tnaafrr art aaide, clainiag In tlrtne cf the d ^ « 

iDtrtirasr and the Iranafer endoranl therros. Wi?w 

Mfd 'eptember 1671 tbe Cooft of fin* Urtiflce ■*• 
i fused (o receire the traoafer by toio-Kisirt. A 
I cfidmce and to ptiiceed w»lh the anit. beca'iff 
tnnifer waa not aUtspciL On tba SAi Apra 1’ • 
Z executed a atamped tranifer of the *“r*-f**“p 

Interest In thodrrdofiiieetpaireinfaToiirefff a 

treat Bg the order of the SSrd Septembrr 1871 
interlixutory one, prrsented the jaatniioeBt of It 
JOth Apnl 1S*2 to the Coflit. and prayed 1^8 
would proceed with the anlt. The 
wUh the anif, and pare Jt a derreo. TU»«e^ . 
rerermd by the Court of ffrot appeal ** 

that that ioitmaent did not etirc the def^"^ 
MBBifer by eBdorammt, and that the «fd r « w 
24rd SeplnBberim was enal . The Artce « «« 
tcairi of first appeal waa affinneJ by the Bieh 
iaAL»ela73. Therrupno if teada a rnttaal «t^ 
agaiBil Z el eheaUns b rrapeet of tha Ut M^’ f 
endorinneriU Thla eharyc wu ermlaally ®*rjj 
and waa followed by a refriTtice lo arbitrittia if* 

asd/ AecordiBg to the ajrrrrmrtt to refer *8^ 

*«aa dated tbe 17lh Aognat IS7», the di»pa“ 
the partira oat wbrthrr Jt aVrold return ihede*^ 
mortfaie to ^and Z rrtnm theltS-’IOl toff 
Thcarbitrntori made aa award which waa dairt 
IBlb Aogurt 1674 wh ch directed, lafer * 

ahoulJrrtnrn the deed of mortgage to ff and 2 r>ta 

IheHStOItoi’ TbederdwaaretnrBodlo Z.bs 

money waa not rrtnrntd to ff In 18*5 ff *FP^ 
onderltryulationXVIIcf XSOu tofoweloaethe^ 

e»gr InlSSOlhemortgagcbaTMighfenforccW^^j 


alt tbe arte of JC and ^ anbscqoeut *o ^ 

ifaauit of 2809 were frandalent andcollus*” 
done with a tltw to c<^e the aUnsp law 
person artnally Intemted in the deed of 
•WM yt and sot S and on thia pround •• * J 

othrr i^Tuiiada ditrslsaed S'* amt Fee . 

J —That the tranafer by endorsement of “4^ 


the deed i that auch In terest could not ocr'-i'J-T,^ 
to Z except by a formal Inrtrument a.ampe“ ^ 

log to law inaimuchaa any other mode of rc-““^ 

woald ieace Z under tbe lame diaahil » 

the clamp law aa ff, aa any amt 
would, a ncUj speaking, be based, not on 
mortgage, but on the re*trsnifer j and tha tt 
under these rlrcuinitaBcea, and harina r^ro c 
fact t^t Z had not returned tbe R- Wl W 
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digest of cases. 


( SS 7 S ) 


tamp act (I OP 131 Q)-coulM 

ctnaUy, thougli not 03 ^ibly,_ suit u^^^u^u 

e-ti-ansfcr o£ tbe ® ped, and for uliicE lie 

iiortgftse,_ winch and consequently Ins 

lad not given snj s?osidcr. on award could 

luitwasnotmiuntaina • by endorsement. 

,ot alter the effect o£ the „ot 

Per Mahmood, J.— That w the fi-nudulcnt and 
justified in their ^“aud E aftei- the 

collusive nature «£ “'(.g ju finding that the 

disposal of jS’s 8 Uit of ISW, of moitgagc 

person actually “'^“®;^\„dhigs being based npon 
was B, a^nd not p unstamped transfer bv 

pure conjectures. _That tne u ^ 

endorsement was deed of mortgage to 

transferred Hs ort ^a'or “.shed to use it in 

B, whether B or the ^ggguently Z must 

order to show that font. M interested in the deed, 
bo still regarded as P' ^ to maintain the sui^ 
and B was t^^^efore cut^.^d^^ ^ ^ 4 q 2 

Shaneab Lal r. SUKHBA. 

Prommorv " 7 ; 


„ Fromusorv •- 

з. ^ ; , • i.ff on two documents, 

edamer>t.-Tho plaintiff sued on^t^^ ^ nne.auna 

igned by tbe ’ q£ Ji 203 %vas stated to 

itamp, in one of which a A j^nd 

,c “duo to you, and payable mentioned ‘-for 

in the other a sum of G 51 n ..iiolo amount of 
which I :'Vu ?u{l on“ tie 3rd August.” 

winch not mere achnowlcdg- 

a-eid that tho documents w ere nos ^ 

Scuts, but Sf%ere n®t siifh^ciently 

otherwise than on admissible in evidence 

stamped, aud ®oo 7 J 7 of '^1879 °Manicu Chujid r. 
undo? 8. Si, Act I of l«'|-T:R..8Calc.,645 

JomoonaDoss • • • 

S. C. ilAKlCK Chtjud o. JOMONA ^^a ^ ^ gg 

, ________ Admissihilit:/ in evidence 

—Evidence as to <‘'"® “^o'laws requhos^ to be 

и, cnt, a ;“n cv-idcLl the only question 

etamped, is fejiderea in proper stamp at 

for the Court is d The CoLt is not bound, 

t'rt^ra^SbX to .al^v tbe partieejo 

sss. K.«o p» ^ 

KOOE Bibee V. EtratzAK . • 

DHABBAH MABAII GOEAB C. BAMKAnAXA>^GOP^^ 

_ ^ Suit on an unstamped pr^ 

■ dne on an unstamped 


STAMP ACT (I OP 1879 )-coni'*««pd. 

Hmt the note was a bond, and could be admitted on 
that ^e note . ^ pud the penalty, under 

rl-rofthe Stamp Act (I of 1879 ). wh.chhe oferedto 
ia? We Subordinate Judge was of opinion ttat the 
^ • r, finn wfts a TDromissory note, but the dcien- 

dfnXltotsiorif the consideration enabled the 
tn iue although the note itself was inadmis- 

of 'eferfee to“ the High Court,- 5 efd ycr 

®*“‘ r' flmt the document sued on was a promis- 

JabdiOT. J., that the aocu 

stamp. Mela per . pf the promissory 

could prove the consideration 

note, as ® ' y the note, which was inadmissible in 

otherwise ^ contained in the defendant’s 

evidence. Tbe aomis to an admission 

written, statement ‘ , case was one in. 

S£\TSX1 

f fn“cntol!- diBeraE tranLction, in respect of 

Sf s’itt'^S rc f e^:S 

KATE C. ATMABAil BABAJI^^^ ^ 


„ Suit on unstamped hundi— 

Admission ^whidi werfWdmiss'ible in 

hroughtupon^ohund^. w i^ w^^^ 

ciidcncc for want ot impyesse r 

allowed tho clwm. b®^' B nt. rendered it 

admission 

unnecessary to P^ th b ^ , 

reversing the "r -.f the Stamp Act where a 

writhinthemcamngof s. 31 of ft top 

f n“ elect to it in either 
ease. Chekbasaba n. 389 


„ Vnstamped I a lance of 

■ Evidence — A ctnowled^ment of haoxhty 

TliMnAct. 1 S 77 , s. ^ Z 

in respect of goods sold j. o js Bom., 614 

XClSAS* » • • *’*• * 

Contra, Mumi Laba r. 201 

Q and 8 S- 17 and S 3 Ad 

XXXVI of 1 S 60 , s. 73 -lc'X ^iS^ sJ 5 - 

^"Th^lidf^Penllly^—^ ®^Penmcnt compming 
BnfisJ India Lecutant’s interest under a 

will 3 alsoa power^f-attomey, was executed on 


;: 7 i 3 :a«d 91 .--Tbcplainti™^^^ 

efendant the ha^Bce for the 

.®f® Wc note recited that the 

ion of itoa- „„u «nnld renav it after tnreo 

cccivcdtho amonnt, and woniy^ep 5 ,feu<Uut 

npnftsfromthcda execution of tho 

idmitted, hy his shape of paddy, 

itoe, and tho receipt of k 3 < , go piso 

ant alleged ttot be ^ pt^ being unstamped, could 

S:S,S «“ W,. ■n., pw.™ ■»•»« 
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STAMP ACT a OP 1870)-fcm/ i,*d 
” th Siijr Q Anttnlu toj wu wc lied n 

M^lrat oa Z ad June ISCirLm ttr'^mpAc (\ 
of 18 ") «• » a fo^e w'-wli cooUlnfd do j*to» tioa 
fcTt^ai b s docora 'I t firrstrd oat of Lntufi 

India. 1 v _9 tocgbt in IS O to Die the daeitiR«i t 

s Ma -a b t t wu ntA lUznpid, IltU that 
DO I a }- uI4 be Uried apoa U under the 
Artcf 8 r ErcBE5Ct r^uBB SriKp Act s. to. 

[I.L.a..l4 Med..25S 

Q and 88 85 and S9—Jd 

m 14 on o' tut an;;ei deemat ■■ «« dtiue ca 
pagtt nt of piHottf — ^efeu tv fvr froivct on tf 
or >7 aal doeumoot — II 1 ere 8 Onrt bt< omiiro lo 
adm a p eriottl; nniUaped docament ta etk.n -r 
npon paymect Of • pcnalt; aader l. 3t aad the 
f Uoir a; aertu i of Act 1 of 1$ '> It U Dcmarv 
that the mpinal initnio'eat aWld b" Kfifr the 
Conrt Kail? r lUui I. Ik 18 AU, 295 

10 • Ftnollif tiarpfaitt onto 

«a a, or 3 mal uirtam/ri or onJUrifn Ipofjmfed 
<a( ran at Do rmnal ftndtreJ at leeonJart tn 
dtaft 04 rla a IMt itel o« and not adnunll,^ 
lij the » rma of the ladiaa Act 19 the 

P'orshai of 1 . 3} vbieh ippl; to docaanu other 
«nit* •>«J cf anSeteitlr Mnp»d hire no amlkn 
tion rhea the o— nnal nitrcaret, «h h oacb# to 
hive •euFro'T-lyiUapcd. bat *M 60 t,hai not been 
pKdsc i The cUatci of thi mt-oa dcil with 
•Bd (seiss vel 7 refer to the ida Man bi eridac* of 
cngina! doeeanu wb «b hire been ntber cot lUoeed 
^ ill CT bare been ista.^ci«stl 7 ftiapel Pui or I 
Vothi « rctA e iTTOAntCBcri 

tZ. L. R, 23 Mad. 48 
l4 It, 28 La 282 
tmtuA^nrTACHAunne Irraim BaiTat 
Tisaxi oisr 4 a W K., U7 


IL- 


, . fleftee ef allelmnt of 

ikaf„^ilam/^-Et itnet of not ft ef aUotv,tnt 
T^t ‘Jltowt of ahirei >a . Compnoe 

t^b (tamped u admutible la endence to 

ntbthefarttbat DOtice of allottnent bad been eiTeo 

, 1 , c., ,3Z z ciTTrfS. 

’ iVn/ap Jfatntm 
-5 ^ ^ CaJc-. ‘’5J p •‘33 

hUcuia tlSlXT J IB Ocipsal Chart and 
appeal. M-^"*“ollAfrmiosaadlIcLL,^/.,OB 
ilsuCo. «ra Lail e sbi Gooin Cottos 
la. 4 C W IT, 889 

1 ®“ “f ^oeowenf 

* 2 taaftd promwore note ainttUi 

^ 

ta endcnce 

Md penJ-T a,^^Jf^“*«t‘^*trftbem 
Act (I of 1B*3) At a»S ioty 

*0 t hu wew^L m o®c^'“,’i “* «>* -t»p 
khaiu m q«.h« wS 
neb they cnaH be 


BTAMP ACT (I OP 1870)-c«» 
in evhlesre cnderi. St p^vud I lie sceer£:r*!y 
dumuMi] tbefsit Or appeal the Dotrict 
^rvred w tb (he SnboedlQite Jad^ that the Litra 
nen't tnetl on were proi&iMory note*, bat brJ (..A.. 
•f,er they had oaee been adz! ted in ttliaet ec 
parortit of tbe itamp d-ty aodpraa! y tie^aei*S« 
of tbe r adisifiibiiity coaid no, be nhenpratly 
niaed !a the nit under provuo lit (n a 3l«fQu 
•^taap Art He tberefere rereraeJ the dame «f 
the 'Eboidiaate Jad^r and reinandcd the cau fo* 
trial 09 tbe BerLi. Agtinrt tb ♦ order of rtm-i 
dcfecdasUappnledtothe nfli Toort. Roliti^ 
the procnuiory note* Kav ey bees ooee adsct.e’i a 
etIJenee, contd not tturnrii b« rejected « *— 
gTDsnd of ibeir not betas daly eUaped. DlTl 
CBITS r UlBACSASD IvABllBm 

[l.laIt,l3B«n,449 

13 fnaJnitfitUl! ef 

ilataped dottmeni ttamped after extent en-Dze*- 
Beat 04 dafy etamped — A reoelp* (da.ed US') 
a,aapedfahaef]aectjybrriecation batbefarep'oJ’e* 
tloa In Conrt wu tendered In erlibsee, JTcWli^ 
thacjacnmeat waa InadicueiUe S Stef Ac* I rf 

1^*9 reqairrelnitroments chargeable vsA d-ty t®^ 
“dolv ftaspeJ.’* whtefi la eaie «eaBt *’rUa^ 
before or at tb* Use of eieoatioo " M Uli dBa by 
AKoftbeAet fwnUAI e PAJte*4StBJj>l»»* 

lA* . l.ri.a,13Beitt.4« 

34. _ Jttinmeni 

at dnlf rfemped— Appellate Qearft 0*^ ** 

* yoert »« fie odet >e oa— Poea Ztf XtTtl 
f t^<r e. to— When a Court of tot »*«« 
baa adauteil a dosetaeat la endean u 
. atamped, a 34 eh 3, ef the ^taap Act (I of 
preeladn Ibe Appellate Corrt freta *10’*^ 
bg the adnuasm of nrb doonamt If the App® 

I laie CcBrt resnden the docament to be ja»35a*t‘7 
ataoped, it can only proceed un ler * 60 of the Act. 

« 14 of ArtI of Ifl^OappIei toiaiUnmeatawwo- 

OTCT eleented, and mnit thpcrefcrebe held to orcrrMi 
I Ibr ipecial praniraa of a 0 of Bombay 
Wni of 1857 accord- U5 to wbieb no iufttnara* 

re(|nina; a atanp therrandcr waa valid oclceadniy 

•tamped ratDTAJlAPA BtClaAFAC 
Kruaayi I. U E, 13 Boat- W 


Eropotal—Cettraet Aet (IX ef IS'iJ ' ^ “ 
A letter eoclabie^ a reqae** to Ujtpow a eertam n® 
of money proniiain;tlat the »«a" iboold be KfW* 
I with isteren cm a certain day u tot Lable » 
date ItianotaprorouKry note bet a mW 
posal Doder » A of lheCo"t’nct 2et (IT of in > 

Daos^Bix Nashazboat r Amiai* Mo*BS®l** 
[I.I,.R,13Boin..e0» 

18 •‘CiarftalUatii/ff'" 

—Frortuiorj net, txaenirl ont frSrzloM^^fr 
Intnjietent tlamp — Stamp Af* a» B «•• 

*o t vpoa a preaminay note which hal bem eii« 

« of Bntoh In^ waa dismiajcd o tbe pw 

I tba tie Bote waa lainffieienUy ftamped.aBQ l»* 

I m d not be admitted is eridcnce co 
I tbe daJy elargeable onder a 3t of tb* 1®“ 
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STAMP ACT (I OP 1879)— eonitnns(f. 

Stamp Act Ou a petition being preferred for tbe 
rc\ision of the order of dismissal , — JJeld that s, 34> 
of tlie Stamp Act did not render the document 
linadmissiblo in cmdcueo, that section being appli- 
cable only to an instrument u-hich is " chargeable « ith 
duty.” There is no provision of Ian which requires 
a promissory note cvccuted out of British India to bo 
stamped before it is sned on or used in Court, where 
the holder of the note has not done an 3 ' of the acts 
referred to in ss. 5 and 18 of the Act, (ind, in con- 
sequence, the obligation to stamp has not arisett. 
SliHOMED BOWTHAN V. SlAHOlIED HtTSIK BOWTHAN 

[1. L. B., 22 Mad., 337 

1. 8, 37 and a. 40 — Arhilration — 

Aioard—Etadinff payment of stamp dttfy.— Sdx 
persons acted as arbitrators in a dispute betnecn 
two of their f ellow-r illagers, and delivered their 
award in writing. Subsequently the award was filed 
in evidence by one of the disputants in the cii il suit 
in the Court of the Munsif of Cuttack, who, on the 
ground that the document bore no stamp, impounded 
it and foruarded it to the Collector, who ordered 
the writerto be prosecuted. The Deputy JIagistrato, 
to whom the case was referred, summoned the siv 
persons who had acted as arbitrators, and fined them 
ii25 each On a reference to the High Court by the 
District Magistrate,— Betd that tho coniiction was 
illegal, and should be set aside. Held also that tho 
procedure laid down in s. 37 of the Stamp Act must 
be strictly followed ; and that, before a prosecution 
can be instituted under s 40, tho Collector is bound 
to form an opinion as to whether the offence was 
committed with the iutention of evading payment 
of the propel duty. Empbess r. Sojddanoiid 
Mahants- 

[L L. B., 8 Calc., 859 ; 10 C. L. B., 305 

2. Hafy and penalty on 

document insufficiently stamped, Determination of 
— Under the provisions of tho Stamp Act, 1879, the 
duty chargeable on an inaufliciently-stamped docu- 
ment must bo decided With reference to the Act in 
force at tho date of the execution of the document, 
but the penalty leviable is determined in all cases by 
B S7 (*) of tbe Stamp Act, 1879. BEPEKEircE 
TJKnER Stamp Act, 1879 . I, L. B., 5 Mad., 394 

8. and ss. 33, 34, 35, 46, 

and 50 — Collector's decision that an instrument is 
chargeahle with duty — Duty of Civil Court — 
Fracltce — Procedure.— The decision of the Collector 
under cl (J) of s. 37 of the Stamp Act (I of 1679), 
that a particular instrument is chargeable with duty 
and is not duly stamped, is not final and conclusive 
If his decision under that clause is not obeyed, and 
the duty and penalty are not paid, any Civil Court 
before which the document may come has the dutj 
cast upon it under s 33 of examining it and of 
determining for itself whether it is duly stamped or 
not, and, if not, of taking the stops laid down in 
ss. 33, 34, and 35, that decision being subject to 
rev isiou under s. 50. H ARtBAi r. Kbishnab AV G opab 
[X X. B., 22 Bom., 032 

X — 8.39 — Deed of release — ^Endorse- 

ment on conveyance— Payment of deficient duty . — 
TOL. T 


STAMP ACT (I OP 1879)-contin«ed. 

A deed of release was endorsed on a deed of convey- 
ance for BIOO. Tho conveyance bore an impressed 
stamp for one rupee, but the endorsement was 
unstamped. Held that the conveyance was valid, 
and that the release could be validated on payment 
of the deficient stamp duty and the penalty under 
8 39 of the Stamp Act. Beeerekoe rriTDEE Stamp 
Act, s. 46 , . , X X. E., 11 Mad., 40 

2. — Dost document ichich is 

unstamped — Payment of penalty — Secondary evi- 
dence of lost document.— la tho case of a lost docu- 
ment no penalty can bo levied and secondary' 
evidence admitted, for s. 39 of the Stamp Act pre- 
supposes tliat tbe document on which a penalty can 
be paid is forthcoming Kopasan v. Shamu, I. D. 
P., 7 Mad., 140, followed. Kanga Bag «. Bhatat- 
AMin . . , . 1. X. E., 17 Mad., 473 

8. 41 — Fresh suit — Costs — Civil Pro- 
cedure Code, 1S82, ss. 13, 43 — The plaintiff in a suit 
upon a certain instrument not duly stamped was com- 
pelled to pay the amount of duty and penalty. i The 
defendant was the person bound to bear the expense 
of providing tho proper stamp for such instrument. 
Tho plaintiff, with reference to s. 41 of tho Stamp 
Act, 1879, sued the defendant to recover such 
amount. Held that such amount could not he 
regarded as part of the costs in tho suit in which it 
was paid, and a separate suit to recover it was 
maintainable. Ibhab Das v. Mabud Khas 

[X X. E., 6 All., 70 

. ^ s. 49 — Poicer of reference to Sigh 

Court. — A bail-bond was executed to a District 
Munsif, who expressed no doubt as to the amount of 
duty to be paid and made no application to have tho 
case referred. The District Judge referred the case 
to the High Court. Held that tho District Judge 
was not authorized to make tho reference Ekeeb- 
ekoe xtkdeb Stamp Act, s. 49 X X. B., 11 Ma A, 38 

1. 3. 50 — Poicer of Appellate Court 

as to insufficiently-stamped documents admitted in 
lower Court. — Where a document has been admitted 
in evidence as duly stamped, such admission can only 
he called in question by the Appellate Court under 
8. 60 of the Stamp Act. Eepeeesoe bmiee Stamp 
Act, 1879 . . X X. B., 8 Mad., 604 

2. and 8. 3, cL 1 — Unstamped 

document admitted hy original Court on payment 
of duty and penally — Foioer of Appellate Court to 
review such admission. — Where the Court of first 
instance has, on payment of the prescribed duty and 
penalty, admitted an unstamped document as evi- 
dence, under s. 3, proviso 1, of Act I of 1879, a 
superior Court sitting in appeal has no jurisdiction to 
rev icw the lower Court’s proceedings, in so far as they 
concern such admission, except in tho case provided 
for by B. 60 of that Act. BtrsenANtwn Dabs 
CHOWDHET r. TAEAMOKI CHOWDRADf 

[X.X.B.,12Calo.,64 

3. Collector, Poicer of — Defer- 

ence to Sigh Court — Decision of Provincial Small 
Cause Court admitting iusuffiicienily stamped docu- 
ment in evidence.— Semhle — A Coiiectoris entitled 

13 P 
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STAMP ACT (1 OP 1870) | 
under • 50 of the SUmp Act to refer to the DigH ■ 
Coort the dceision of » Prorinciel Sm»U Conte Cotart 
odnutting IQ evidence an iotnffieientlyitsBipedfMtni 
jnent en payment of duty and a penally 
ffvci nrora Stamp Act, s 50 

[LUE, 16 Mad.. 250 

S Ql—^ppltcalion for aJloitaitft 

for troifeii tfaoipt — Poter (f ColUtior ai to 

Tratt/er of duto to DopotS Coileetor— 
Claret of falittttdenee Pnal Cedt, *t I3I. JW 

SI, Ch VI of Act I of 1379, enaeti that, 
"fnhject fo tneb relet as may b# made by the 
Goterror General in Cgonefl as to the endenee which 
the CoUertor may require allowance shall be made 
by the Collector for imprened (tamps ipotled in the 
eases hertiaafter mentioned, etc." Aeeording to a 
mle made with referenee to that seetuiD, ** the Col 
lector may reqnire erci^ person claiming arefond 
under Cb. VI of the said Act, orbia duly author* 
Ssed agent, to make an oral depoiition on oath etc** 
Held therefore, that the Collector huntelf u tbe 
officer and no other to whom power u eirea by law 
to make inqnines into applmtuns for allowaoees for 
tpr ilfd stamps to tike eridnies on oatb In rrfereitc* 
thereto, and (n graat or refnse neb apphcationa, and 
be cannot delegate bu authority in the matter. BtU 
tbirefcre when a person bad applied for • refond 
DsdcT Ch. VI of Act t of 1879 and tbe CblWtor 
sadsorer tbe appreabon for enqnuy to a Depnty 
Collcetot that the Depnty Coileetor sraa sot entitled 
to pst the witnesses prodsced by theapplicqat on 
their oatha and cons^oeetly, in referenee to the 
atateismta of sseh witnesses, no charge noder a 181 
or a 193 of tbs Tenal Cods wts r^utabU Ek« 
TicsschuzAu All.,17 

' 2. — Jfcwfyoye-dcei •tamped, M 

aot sard— Amortgif0.dced wbirb pronded for the 
transfer of posseasioa of tbs mortgaged premises, was 
exeented to seenra the repayment cf money to be 
adranced for the d" Kharge of criUin debts owing by 
tbe exrenUnts. The initmment was stamped but 
"" ‘be amoont 

of tbe debts in question exceeded the enm named, the 
intended mortgagee rtfssed to carry oat the tiSDsir 
tiOT, and tbe accntsotssxecoted adccdof reodibonal 
sale cf the tame premises m faronr of arothir Btld 
paid on the mortgage roold be 
reronded nndcr SUmp Act (I of 1R79J, a. 5 fn I6J 
BtTinnyc* CTOBi &TASIP An a. 4G '• t \ ‘ 
Il.IhB,ie Mad.. 468 
r~ ^^^^•'*f^tfe>ltdttomp, 

*1]!? fw ipnilcd sUmps. applies only to es 
acir^tal spenUne of ths piper cf which the rt, 

'“T *»J, la which a miitske hu’hern 
made ^Axisniiia CnAiTtrur r Arpapsr 

El-I-E,18MaA,m 

••face to TV •'<‘"P~Jfr,demt.,t 


STAMP ACT (I OP lB70)-eoal<s*«A 

by some officer of the Court, hnt tbe psper was Died 
ns Intended and delivered to tbe purchaser SnV 
s^iueaGy a Deputy Collector, treatinj the certifical* 
mnstsmped, levied the stsinp duty together wtS 
.penalty Held that tbe document was fa!y 
stamped, and that the amount lened should h* 
refunded. Barearaca trwMB Stam? Act a. 46 

[I.I..E,18Mad.,SS5 
and as. 8, 81 — AJfssseM 

for MpmUa (famyx— Allowance for spoCed (Until 
may be made under e 51 of the Stamp Act ohm* 
stamped initrumeut has been endorsed by tie (kl 
leetOT under s. SI BErzaaaci trspia Staw An 
. I.I..B.,UM*il,87 

8 6L 

SrsAsaTMaxT . I. la B., 8 Alb, ^ 
- and Bs. 3 (10) and 57- 


Salrs of Gottnor OeurraU 3rd ilorei JSS2 5 (l) 

— Cowstrwcties — Stamped paper — Wrihet *• 

rertret eide,Pfftelof . — Ineserdseoftheporcrsow 

ferredhyss. 9,15,17 32. 61.and55 of thehUmpA* 

1879 the Oorciuor-Generalui Council made, aedpso* 

lisbedbyanotificabou, dated the SrdMarfh 

tain rules and, ist»r olid, rule 5 (s), which wsi *( 

foUowsi "When a angle sheet used UBdcrtli»»«* 

IS found insnfficient to Mmit cf taeenbrebdr*®*' 
hwg smttaj on the side cf the papn whiehbesi'i** 
stamp, so much plain paper may be iuhjomed toW 
at may he neeessary for the ecmplste wtiting «> ^ 
instrument, prondrt that in ev^ neb (a» th« f » 
of the ibeet which hears the stamp nrnitbewrwf^ 
a substantial part of the mstmmeot before (OT ^ 
of the latter can be smtten on the plain 
toeoebaheet. Pronded.furtber.thalthe^ot^ 
mstrument wntteo on the plain paper must 
tested by the signaturei or marks of all the 
executing the dwmest and the witaesW t® , 
asme " ilrW that this rule sras an enahUag ro 
ai^ did not nuke it obligatory on parties not 
on the reverse side tf au unpressed stamp . 

as to make it an offence under f 61 if ‘"7 
so write. r.PTnncx rynrn SiAirr Act. 

p:iaE,7Ma4,l-‘* 

2 Prtmxuorp 

r%tofetomp-'-Aotept»3"-Tlt temi“a«^,!^ 
used in a. Cl of the Stomp ,^et. 1879 dom no! 
••receiving,*' but “executing asaeecptar” T®5-"u , 
a promlmory note cot dnly stamped »“ 

suit does net constitute an ifflence under a. Oja’ 

Stamp Act, 1879 Qciwe GrxAM - 

[LI,.E..7l pj«4-^ 

a Bnda.e4-ffe4f.d-^' 

lisewtedyaea(2yfff/ee.— Where the reeripfg 
exceeding 1120, in satisfaction of a dcl^v _ 

knowledged by letter without a receipt stsmj 

affixed, the writer is liable to pnciih meny 
a. «1 of the Stamp Act, 1S79 
Staw Act, 1879 . I.Ii.E.8 

- Pert. 


:u7riuX- 7 ef of” Art'l of 167^. tie J 
accepting" a promissory ; 
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-•STAMP ACT (I OP lQlQ)-connnucd. 
person who executes such note as acceptor, not a 
person who merely iccoh cs tho note. The mere 
receiver o£ an nnstamped or insnfBcicntly, stamped 
promissory note is not ns such liable to auy penalty 
under this section cither as principal or abettor. 
Queen v, Q-ulam ITtnaiii, T. A. R., 7 ZLnd , 71 ; 
Queen v. jVurfi Chan-i Foddar, Zl TF. R„ Cr., 1 ; 
Jintpress \. Janki, I. L, R., 7 Bom., SZ; and 
Xmpressv, Oopal Das, Weehly dsotes, AU.,18SZj p. 
145, referred to. Qopes-Buprbss o. 'SinKX, Chavd 
cr L. K., 20 All., 440 


STAMP ACT a OP 1878)-co»!!umerf. 

1Z5S of 3rd 3Tarc7s 1832 . — ^Tho non-comnliance 
by the treasury oHcer or the stamp vendor with 
the direction to give the certificate required by 
rule 5 (5) of the rules dated 3rd March 1833 
issued by tho Govcrnor-Geueral in Council under 
S3. 0, 15, 17, 32, 61, and 5d of the Stamp Act is 
not an act for which the person purchasing the 
stamp from him can be punished, by the invali- 
dation of tho stamp innocently bought by him or 
under s. 61 of the Stamp Act. QoBEir-BitPEESS 
TEiiiAKrA Nath Basal L L, E., 18 Calc., 39 


5. — Memorandum of paynionl 

— Document containiny no aclnotcledyment of pay- 
ment not a receipt — Stamp Act fJ of 1879J, s.3 (17). 
— A madon pa> inent of 1122 to B. At A’s request, C 
made a memorandum in nTiting to the following effect : 
“ i? has rccei\el fl22," but affixed no stamp to it. 
He was charged and conmeted, under s. 61 of the 
Indian Stamp Act (I of 1879}, for not affixing a 
receipt stamp to the memorandum. Metd (reversing 
the conxiction) that the memorandum was not a 
receipt. To constitute a reedpt within tho meaning of 
s. 3(l7)of the Stamp Act, there must be an acknow- 
ledgment, either express or implied, of the receipt, 
and not a mere statement that money was received. 
Ik be JAJrsADAs Haeikabak 

[I. L. E., 23 Bom., 54 

6. and as, 37 and 40 —Offence 

ayainst stamp law — Sanction to prosecute — 
Intention to defraud. — A Collector is uot bound to 
hold a formal enquiry, or to record proceeding, before 
directing a prosecution under s. 40 of the Stamp Act, 
1879, for ail offence agiiast tho stamp law. The 
law does not require intention to be proved as part of 
snch offence. QtrEEN-EiiPBESS o Palaki 

p. L. E., 7 Mad., 537 

7. and ss. 37, 40, and 69— 

Offence under Stamp Act — Execution of unstamped 
document — Sanction hy Collector to prosecute — 
Frocedure —Abetment. — A executed to B on plain 
paporaninstrument which should have been executed 
on a paper bearing a 4-auna stamp. B filed a suit 
against A in the C:\il Court .and produced the 
instrument in evidence. The Cii il Court called upon 
B to pay the duty and penalty, and, on B’s refusal 
to pay, impounded tho instrument and sent it to the 
Collector. The Collector, concurring with the opinion 
of tho Civil Coiiit, sanctioned tho prosecution in tho 
Criminal Court of both A and B, but without 
requiring tho paj ment of the duty and penalty. The 
proseention resulted in tho couvietiou of A under 
B. 61 of the Stamp Act (I of 18 i9) and of B of 
abetment of A’s offence Be/d that tho convictions 
were illegal, inasmuch as tho Collector failed to allow 

, an opportunity of paying the duty and penalty. 
Beld further that mere receipt of an unstamped 
instrument did not constitute the offence of abetment 
of tbe execution of such an instrument. Exipeess x. 
Jakei. . . • EL. E, 7 Bom., 82 

8. — Offence under Stamp Act — 

Omission of treasurv officer to yice certificate re- 
.guired ly rule 5 (h) of the rules made hy the 
Gocernor-General in Council under EoUficaiion 


„ ,cUowledg,nent°'^^ soh. IE arts. ^ and 
68— .ct ^ of receipt of cheque hy letter 

not stamped.—M receipt of a cheque 

for HlOO by letter, q'jjg letter was not stamped. 
Seld that M wa^ properly convicted under 
fl. 61 of the Stamp Act, 1379. Qd-eb-V-Eitpeess 
V. Muttibblakdi . r. L. E , 11 Mad., 329 


10. — and ss. 64 and 58 — 

‘ Styning otherwise than as a witness, etc.y Mean- 
iny of—IAahihty of agent authorized to sign on 
behalf of principal — Granting of unstamped 

receipt —Refusal to grant stamped receipt by firm 
— Liability of members of such firm — “Person,” 
Meaning of — Proof of demand of receipt . — ^Tfac 
expression “sigmng otherwise than as a witness, etc.,” 
as used in s. 61 of the Stamp Act, means the xvriting 
of a poison's name by himself or by his authority, 
with tho intent of authenticating a document as being 
that of the person whoso name is so written. \sx 
ordinary agent authorized to sign on behalf of his 
principal would fall witbiu this description, and 
consequently within the purview of the section. 
Where, therefore, a person signed a firm’s name to 
certain letters under the authority of the firm, the 
circumstance that the body of the letters were 
written at the dictation of the manager of the firm 
was held not to be snflicient to distinguish his case 
Horn that of any other agent. The term “ person ” 
in ss. 61 and 64 of the Stamu Act includes the 
members of a trading partnership. So whore certain 
persons, members of a firm carrying on biisiuess 
in Calcutta as general dealers (which firm had 
acknowledged the receipt of certain sums of money 
from one D and had refnsed to grant him a stamped 
receipt}, w ere charged under s. 61 of the Stamp Act 
with hax ing granted an unstamped receipt, and under 
9. 64 of that Act with ha\ ing refnsed to grant a duly 
stamped receipt, it was held that their liability 
depended on whether they were in contemplation of 
law tho persons who signed the letters of acknowledg- 
ment or reftisal to give the receipt, and not on whether 
they were present at the writing of the letters, or 
knew of the writing of them, prox ided that it was 
established by evidence that a requisition for a 
receipt had been made under s. 58 of that Act. 
Queen-Eupbess c. Khepteb MontTK CaowoHEr 

ri. L. E., 27 Calc., 324 
4C.'W.ISr.,440 

s. 63 and 63. 37 (b), 40, 61— Prose- 

cutionfor attempt to defraudGoternmenl by unde 
stating the raXue of property tn a partition-dee d . — 

1 13 P 2 
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A 1) itr ct Jndsr* spsaodt^ « pit tion-d*ed ^ 
<!ucpd be or* h in »nd fonrarfrf it to tbe Collertor 
titdcTS 35 f the «Uinp Act 1S*3 b* ap of opauoa 
that the lecnfatiS of (be deed bad eomm »te« *n 

offence m t«C 3 Th* Collector under n.f9»»rc 
t-on d the jToseent on of tbeeseoulant wbowaacoo 
ttcted by the 5f»pi«tr«te cf m offence under v f3 of 
t e Act On appeal tJ« ®miont Conti •c<ltuttcd 
h m on tbe cround that the C Uector bad n t com 
plied w h a. S" (i or «. 40 of the Acl JeM that 
t e aeon Tal wa* wiwie Tnftttt T liirarta*at\ 
I'll r4ir» I L E 2 Cale S99 Tmprfu t 
J f«*e./* 1 I S S Cafe, Sa9 
Emprttt » Jaabi, I L Em" Etm. M coucuercd. 
Qrtts EJtTSK* e Yihsituatibc 

[l.Ii.IL,12MAd^S31 


STAMP ACT (I OP 1870>-eot/ aatJ 
ij»ber latr for tbe time bein" la ffw” “ 
K tkia tbe terma rf a. C" cf tbe ”tai rp Ac t, 
Qr*»E»rrEM»c 'toMUcroisA* Cnra 

[L I*. R. 25 Mad, 153 


n.eS-Couri/tt tlaatrt—Saltljai 

I etaiedpertbn— Stamp Jet fXrjJT « 

—JH Til of IS^ (Ce*H Tt,$ Jet) * «.-» 
tale cf Court-fee itarapa w tbrut • 1 ^ *® 

eff eoce under tbe ®Utnp Act (ivill of 
CO* apcctally wade ao by a 63 cf^t ‘ cf la i 
Eauazes OF Inu c July LRE,* aii,s*s 


1. RE., 2 AH, 608 


s 64 and a 68—/ ttatal to a re 

nee pt — Scarf ea aj Colteetryr aeretteee It/ore 
preieevl «a Jaeierf e( ca tTaaf of — Pnarmtun 
f<* ao cSence c rrrTn tt*d m ccmtrac mi oa of a. 64 of 
the'taap Art (lof 1«C0) eannotl-e n«t toted oolen 
mlb tbe prmoui aattc* on of the CoHcdor under 
a 60 of the aame Act Qci-^ Fufsms Jnniai. 

{X R H, 6 Som, 27 


67 Doeeneif eFec* ed anth 


^Ump Art. IS 9 u cot coutrelled by tbe 
fi~it eSanaref tbe aeciioa vbiebfefrraojlTtobiCacf 
nebau^ and promitnry netee, but apphea t« all 
caiea in «bicb a dDcuffieut u eteented «itb ictcnt to 
d fraud tbe GorerBsirnt of ttaap dair P tretzsci 
mxs Stua ACT I**? LR&,9M«d,138 


Set CcuEtTlou 
See Cor»T Prss ACT IST3 tea I iST A 
p RB, llEom,6‘’8 
Fee iTTOrrct— CrmCi3*s-«tcoasm 
En»Hrcs— r^it*3«TO o* Lsssutt- 

lEUTO DocniRrrt 

p RS,18EoBt,614 
LRB,81Eoia, 201- 
tee EttniiTio^ Act 8 19 — Aecro* 
itmtft^ oTpww ,. 

tLRP,18Eoo*ei* 


I RE,'21 E(jau,20l 
- Bch. 1 art. 1. 

^nCuxantptx'TAsryAc* ISS? •"*.** 
AXT A 


' mol elterwiit tpeetallj pnr 4ed /or— 
Sett pt tf matiamptd darxmeai dter«*at rf am 
efimet mader i SI cf ^tamp ^ t i^9—le»al 
Code f Jet Xir af 1 BO) t 40 Two Irttera arere 
*ntteu ie pel bonermwbicb thearntec reroitiiiended 
ben to adTaset mms of sacnej to tbe taarera of tbe 
Icfenand toned biffiMlftorquythcoenm* itlent 




Jlati-elittta^\ntlhn*BUtwitt 
in tbe l«ok» cf bu crcditoe anitraal • to an 
mmt wiiluj tbe taraalng of tbe *laap 
14*1*) ath. J art. 1 u a suofeoa depeniog Sa^ 

•npeo tbe form and latentMaisf tbe enliT 


Tiiar r riiaoBCvRoT X R R., 8 Calc, 2S3 


• Stamp daff — 


Wt were iBa& ba pet 'laacr who kept tbe Idtira^ . 
A prnarcution haTing been ntoeejeertty cotniaenrcd 1 
asamrtpet wneroBderaC- of tbe^Ump Act-lS-S I 
for drfiMdiog GoreTcmeet d t.anp tvaenne by an I 
Degal dnice and be baaiag been coaairted oo tbe ' 
groond that wtm the kozu were pasted the docn 
taenia berairr Iclten f gnaraatee and aa isrb habic 
to rtaap dnly —Jletd that the cxecstxn of a dom 
mmt which on da fan Te<tnir*d to be and wai nsl. 

ataaped, «>nM net be aaid to I* « an act, coo nranec 
nr .. ^^p^^rproi dedforbrtheActo-aoy 


cdicr Uw for 


e beinR ia fore*" asd «K.e 


l-erepnsuba Ic at a 1 «. 

S lb « J.T . e U.1 

_ an 01 a pmoi r»*«T.n* ^ unataapid d enment 


”wrd to a ei of the «Uiire 

ana. it aii, would be an art protidtd for b* -.«» 


e» I/*— Prdeace— .drt*«*/ed>e*/-Aa tr«-^ 

in a latbrb ttA^owicgidraiees of imney madefe 
and part-pajment made b» the defendant, the *1* 
aaionnt being in tbe baadimtin? and senrd by 
defendant u adauanble fa eTid«ce w thoot bong 
aUmped. Sreyeadtr Ceamtre Sromomost Ci^ 
eilre. J R A, 4 Co/c, foUowrd. BiWY 
cosisi) SHABA r OOLYCX CarTDFa Sa^ _ 

p.RB,9CAle,lS7 

,deiaiMrIe«fy***<^ 


Fromue »• mrrt ay— Coafrarf — Cea/rart irf f/J 

e/fS“2} e S5 e 3 aada CA r/f " 


coolaicjig BO pretBia inw.. , . 

BckBOrlrdgmnit anffioenUy atamped, a-d b« a«a 

tiaet wrtbiB the meaning id a. 25 *1-3 eS Art JA 
187S. Cbowxii HuKrtiAi r CeotoiA^c^ 
p.R IRS Boat. 19* 

4. Jelaaitl*4s»***~ 

Bflfeace-eieel— r iael —A Efiaihorbala'”^^ 
w!«a» ,!*t and aigoed by a gomaabia of a pom 


•bowing a balance due by bun to tie O’ 


of tbe 

bniinem li not an actnowledgmeat of ad^ mi-k® 
tbe meaning cf art. 1 ech. I of tbeftaapAcfcarf-* 

admiamlje fa eridcnce without beinza-ampcd. jSrtQ 
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Ciohind Shnha v. Ooltiok Chunder Shaha, I. L. R., 9 
Cale., 127, folloivecl. XPXD KtrjCAR Shaha r. Snxm- 
J50MOTE Dasi . . 1. L. R., 16 Calc., 162 

6. Acknowledgment of 

debt — Limitation Act (XV of 1S77), s. 19~lnten- 
lion . — ^Tho question whether or not an allusion to a 
debt contained in a letter from a debtor to his creditor 
amounts to an ackiio.vlcdgmeut of the debt within the 
nieauingiof art. 1, sch. 1 of the Stanjp Act, 1879, is 
a question in each case of the intention of the writer. 
Hence, where such a letter, written ontr litem motam, 
before limitation in respect of the debt had expired, 
and at n time when other evidence of the debt was 
subsisting, Was tendered in evidence as an acknowledg- 
ment of the debt for the purpose of saving limitation 
under the provisions of s. 19 of the Limitation Act, 
1877,— Held that the said letter was not inadmis- 
sible in evidence by reason of its not having been 
stamped. Bisuastbak Nath c. Nakd Kiskoee 

[I. L. R, 15 AIL, 66 

6. and art. 5 -AcLnow- 

hdgment — AdmissxbiCiig in evidence. — The defen- 
dant, in two letters to the plaintiff in respect of 
certain contracts to sell Government securities, 
acknowledged his inability to give delivery, and after 
calculating the amount of the differences between 
the contract prices and the market prices on the dates 
of delivery, stated that the amount in respect of the I 
first contract “ is due to yon, and payable on the IGth ' 
July,” and that the amount in respect of the other i 
contract was K515, the whole amount of which will 
be paid up in full on the 3rd and 4th August,” Both 
letters were stamped with a one-anna stamp. Held 
that they wore insu/liciently stamped .and inadmis- , 
siblo in evidence. JIas'icc Cucri,"D r. JoHoyA Boss * 

[7 C. li. B., 8tJ 

S. C. Maxick Cutrin) c. Jomoosa Boss 

[L L. R, 8 Calc., 645 

1. sell. I, art. 4 — Agreement to 

lease — Correspondence containing agreement to 
lease — Comp tele agreement. — Certain correspondence 
passed between the plaintiff and defendant relating to 
the lease of a flat in promises in occupation of tbo 
pdaintiff, which admittedly contained an agreement 
lor a lease for one year, with an option of renewal for 
another year. The terms in which the option was 
given were as follows : The defendant in one letter 
wrote : “ 60 I expect you will uivo mo the option of 
renewal for another year, respectively five months on 
the same terras.” lo which the plaintiff replied: 

•' Von may have the option of retaining it (the flat) 
for another year on the same terms, but not for a 
shorter period.” In pursuance of on arrangement, 
the defendant had a draft lease prepared embodying 
the tci-ms agreed on, which he sent to the plaintiff for 
-approval, and which was in duo course returned by 
Jiim " approved.” TTie defendant then bad the lease 
engrossed and properly stamped, but tbo plaintiff 
eventually refused to execute it, and it was never 
signed by the defendant. The option of renewal 
was given in the unexecuted lease in the following 
terms: "Also with option to renew for another 
..twelve months certain.” The defendant having 
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entered into possession and disputes having arisen, the 
plaintiff gave him notice to quit, and sued to eject 
him,.nilcgrag that at the most ho was a meremonthly 
tenant. The defendant pleaded that under the lease 
he was entitled to hold for a year. The year expired 
before the suit came on to be heard, and the defen- 
dant, not having exercised the option to renew, vacated 
the premises. At the hearing the defendant, in 
support of his case, tendered the correspondence and 
the stamped nncxecuted laasc. It was objected that 
the correspondence was inadmissible in evidence 
bccanse it was unstamped, and on behalf of the 
defendant it was argued that the stamped unexeonted 
lease must be treated as part of the correspondence, 
and as it was properly stamped, no further stamp was 
necessary. Held that, as the correspondence con- 
tained a complete agreement independently of the 
draft and engrossed lease, the latter could not be 
treated as part of tlic correspondence, and that con- 
sequently the correspondence must be stamped and 
the penalty paid before it could be admitted in evi- 
dence. Born D. Kkeio . I. L. R, 17 Calc., 548 

2 . — — — “Agreement to lease.” 

— An agreement by a zainiudar to execute a fonnal 
deed of lease of his zamindari which is under attach- 
ment after obtaining a certificate from the Court 
under s. 305 of the Civil Procedure Code is an " agree- 
ment to lease ” under art. 4, sch. I of the Stamp Act. 
BErERESCE PSDKE STAMP Act, s. 46 

[I. li. E., 17 Mad., 280 

1 . sch. 1, art. 5 — Agreement or 

memorandum of agreement relating to the sale of 
shares— Agreement bg correspondence. — Correspond- 
ence having passed between the plaintiff and defen- 
dant relating to the sale of shares in a certain 
company by the plaintiff to the defendant, and the 
sale not having been carried out, the plaintiff in a 
suit for damages against the defendant sought to 
prove an agreement for sale from the letters, none 
of which were stamped. Held that the letters, 
though Unstamped, were admissible as evidence 
ot an agreement, since they did not constitute an 
agreement or a memorandum of agreement. RAIlf IBE 
c. Gouim . . . L i,. K., 13 Mad., 255 

2. — — Agreement —Document ' 

acknowledging receipt of money for future sale of 
shares of a company and promising to execute a 
pukka document of sale. — A document whereby 
the party executing it purported to sell his righr, 
title, and interest in certain receipts for shares, 
and to execute in future a pukka doenment of 
s.ale thereof, and acknowledged the receipt of 
B10,09!, held to bo an agreement, and, as such, 
liable to stamp duty of eight annas under scb. I, 
art. 5, of the Stamp Act (I of 1S79), the property in 
the receipt not being intended to pass forthwith. 
Hepiuea Sheikh Adam & • Co. c. Esapaei 
Abditlaii . , . I. Ii. E., 14 Bom., 316 

3. — Letters submitUng to 

arbitration, — Letters written by parties authorizing 
arbitrators to arbitrate between them do not require 
to be stamped, as forming an ‘‘ agreement” within 
the meaning of art. 5, scb. I of the Stamp ict. 
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GLTaiHit Kc»H»Bi E»^00l« r 2>iXATM 
BiEAn ri< oit 1. 1*. B., IS Eobu,S2 

4 ... and art. 28— 

a *9* tf •ite pttr* to railtray eenfa^n Af row* 

,1 ,ie- —An tetf fa»wd to 

4 T» liraj rcrinp»tit Vt • dxttpm noi B» lajttr In 
n 9<rt of cttdidtlitmd to tb* <on«ifL<f, asJ f« 
wL rb t» M M'-le to rrt)iofr Uir nll»«y wtjpf— 
by wtirli net* Hot ctidfrtai* to bold the t»Pw*y 
rerrr*''? sti a^rett, «nd VTTantf, bartclm ard ta 
(‘(iiniflfd in mpfft of »U rbiini* to th* Ba'd good* — 
ij cot an "mdiniLily bond” f»in»5 Bnd»i ait 58. 
Kh I of tbr Stamp Art (1 of :67S) bat u an 
aenimfct fallirg csdiT cL (r) arVS.artLl of tbal 
art asd rccwqTKntlT r^rgrallr cslv *ith a 
sUmr dnty of 8 ainaa. Asp^mor* 

[I Ii.R..8BocL,478 

5 Z>or*ai '*( — JffttmnI 

t» fij — A dcroEKct vat iircstrd in tfc t« tttma 
"Tbu doeontrt a bted cetr u (amtrd b<i cr 
ferlb* piUTCM fpoTtta»jnp a pLor I tab* frecn 
joo P7 I will pay uslirrrt eo tbr tem at a 
btlf anra p«r npt* p<r mrcvin. natioit nm«*d 
tb« P* la rub tLt basd*cot« u frrmtnL** ifrM 
tba tbc drrcBir't m cet a praau'ory not* tor a 
bond bat vat an anttetet to pa* asdattnobvat 
rbar*(atl* v^h daty aedtT «] S teh. I «f tboStamp 
Art. rrmor r R«<t Ktifa Ole** S3 F B.40S> ) 
refrmd to. bfntxi Uobtv Pot * ksmta 
MnVnucx I U B.. IS die.. UO ‘ 

6 asd arc 44 (•)— I 

.drmnraf— dfarp^yr.— In a eontmt (or *etk 


STAMP ACT (T OF 1878)— roa'iatr/ 
a mtaia pailar* pTOond artaebrd to tie BsHj.ttj’ 
eaeloomrrt at Pama. Tbe noto T«nt*d tW B 

I vat to ciaie Ih.rtrrnabr-bofalort.atfil 

1 oo lb* p*»*Tire|fT«itd,fer a«»!*i3tTatiea<t «5l 

‘ to be paid to .B Vr t*o fafUlmeotii bdnta-M 
Mnant of cue fciuliamC tie vto»* aa 
tr4iMptJ*«-aic~rr It farthrr mrtfd tbti o 
rat* the debt mca ntd acptid bryird the tiM 
rntoj. B vai to pay 00 a* amtuct at IM 

tale of 2 per «nC per lEorth. Tie ^ 

Pcoca VB» of opiBion that the rcct*tote b qirfCo 
va* a Irue and rsflirifclly aUmjed wuh 
Tbe lDip<ftor.OterTal c£ Ptsulrailoo bU tb 
Aenswet to be an agmmrrt fallms oBdCT*rt.& 
rt (r). erb. 1 of the Stamp Art. and rtarpfab^ •'d 

aatampdatyef ngbl anna* Oa trftreet* by ^ 
OcPTmiwioi>fr to thr IHj-h Ceort, 

Btwwcon a*d PAXiosi JJ (MsimU nissa*- 
J, diMrtUsel. that lie r«it trtr la qcrrt^ ««•» 
agmmiTC and at rarh etafpfaU«vI&**to»p ^ 
rf *uU anna* nndrr cL (0 of et* 
sump Art (I of JS-O) JlitJ f*r 
Haan-ai J- that the Sortmvm* 
anCfimily tunped with ftsr 

a. 2 of the Ciscral Oan*#t Art (1 of IS®). 
beverOT. pwvi*.; gra* hr otA Trfaxdtd ** j"??!! 
able P fw i t y, tbr inatmrwEl va* aa ^ 

or reUtmg to. tb* aU« of gtcdfc the pttre h»«M «“ 
with Mr mitr to tie qiiaatoj to be rwmm 
eattle. aad. at web. wa» earapt ^ 

wdCT wh. U. art. (a), of IJ* .**5??.^ eL-T S 

MoMiiaji laaxi . X.!* B, 13 


le the roDtnrtor aa the verb rmgrn>f<l,aod - 

that ti* Eogisrtr ici.l.t nUji 10 p»r e«t on the ' 
Talne of tic noth done to oover ccmpenaalMo for 
drfanlt on tie part of the contactor and at •emn.y 
f-i* the proper prrforasiEce o( the rootiart. J/ti4 
that this cwtrartvuchar,m'lrvilh cUmpdslyaa 
an a^reemrst nndrr ait. h (ej and not ai a mortgaca 
under art. 44 («) of irh. I of tie '■tamp Art IS*» 
Btiiscrcs rsti* Sraxr act 18*9 

CLUB..? Mad.. 209 

7 and art. 44-Arprt 

fasf—‘'Jfrrememi mat eflervite prondrd /«•” 
Ahmue wned to aa airacb renter upnailyrtcnmd 
at coe of ui eted ticci (hat tb« b««c*ec toonU 
depcaj a wm equal to three month*' rental at a 
»«oTTty for the doe perfmeance tf the raotrart. 
The Uceste* executed a maebalha, tutmg that be 
*f*ied to all the tenna and «nd..a)Ba motiOTifd is 
^ Lcrae StU that the anchtlhn ouht to te 
iUmn^l -..V -n^ci^hf wina (taasp. Birmsca 


1. 46 


[I. XhB.. lb Math. 134 
»nd aeh. H, 
foefar* yrosaA- 


cl. 2 _ _ 

«.«■ J'®*. 

agreed to Uie f* fire crrt^^ from the exeentee B 


Z.L.B.11 

9 and aeh. 32 . ® 

— fa'rfei# la /o»d-.dyrfrve*» to «W e'o^^ 
free* —A dornlsent leansv a *taiEp of «* •\P* 
rtated(..ferol« -1 Ut.mUtoyw the lUniV 

tree* of lie t-o nUgrt fr ni.601 oa 

that lho*e jonng tree* wh *e trnai»do Mt eirero 
2 ftrt in eurnmfereiiee •bonld not be cot ^7 3^ 
and that I vUl pee tos wnttea jsfoitoaljoo to eo 
tie tree* of the laid eiflapca vhen yon »hul 
eat the Ireea and msere them wiltia l«ro ye»f^ 

JT,U that the doeasueit va* wifMellj rtaap**- 
hcU4 iUSAXaDllir ElxcHAsnaa 

[L L. B, S3 Bocu 76* 

actu I, art rf 

.Jueixjjia*— S»en«fre»4lrfi»o-B'»ef«f'»*^ftn 

•edi*f Ar'iflu »f .iMortafi**— C««p***e* , 

fri •/ 1SS3J, tt. rs, 79 -A «n!|»aT 
aharr* asi. atn^e potieum; Artielrt of A»»^ 
proeeeded to pan a tpecial rwtlcbOB » 
wtoch a doennKBt va* diavn op ecUJed “ Art^ 
Ancmatica’* la fopeneweei of the Artvlratl^ 
tore m tan. The record cf tii* •peeid 
vat onder the proewno* of a. 79 of . 

Compuuf. Art. l‘S2. aent to the Fegjrtrarrf 
Start. Ceapaniei to be rttOTdrf by ti»- Th e , 
mint vufaaiBondediTthePesirtiaJtnf^r^^ 
thia It requred to be «umped a* Artmt« ef ‘7 "^ . 
tiDO.aiidva*iictra«UapA Herfaf.c-aret.u^ 
va* made by tie Board cf Eerame to In* 

Conrt eeder the p*TjTitincii of a. 46 of the 1 
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DIGEST OP CASES. 
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STAMP ACT (I OP 1870) — conitnued, 
question required to be stamped. JTeld that the 
Indian Companies Act did not contemplate anj such 
thing as nc« Articles of Association, and that the 
document in question was nothing more than the 
record of a special resolution, and as such did not 
rcqniro to he stamped. In the arAiiKH Op tdb 
Kew Esektok M'ooxeen Mims 

[L L. R., 22 All., 131 

1. sell. I, art. 11 — Sill of exchange 

olltertcise itan on de'nand — Impressed stomp — A 
hill of exchange for ilSOO payable ohenriao than on 
demand must, under art. 11 of sch. 1 of tho Act, be 
stamped uitli an impressed stamp of the value of 
six annas Badhakant Shaea r. ADnoxcjirmK 
JlrriEB . . . . 1. Ii. E., 8 Calc., 721 

S C UAUnAKAKT SnuEA V Abiiot Chcbn 
Miitee no. L.E.,310 

2. and.art.19— CAejne — 

Sill of exchange — Admissibility in ectdence-Sosl- 
dated cheque — Stamp Act, ISTS, s. G7—Senalty . — 
In determining uhether a document is snfBciently 
stamped for the purpose of deciding upon its ad- 
missibility in cridence, tho document itself as it 
stands, and not any collateral circumstances uhich 
may bo shoan in evidence, must be looked at. 
SM V. O’&ulhvan, L 11., 6 Q. S , 209 , Gatty v. 
Sry, L. S„ 2 Ex D., 205; and Ckundra Kant 
Mooherjee v. Karlitc Charan Chaile,5 S. L.R.,103, 
referred to. IPliere a cheque bearing a stamp of 
one anna uas dated tho 2oth September, and the 
ciidenco showed it to hare been actually drawn 
on tho 8th September, and therefore to haae been 
post-dated, it uas contended that the cheque was 
really a bill of exchange payable 17 dajs after 
date, and therefore inadmissible in eiddencc as being 
insufiicientlj stamped. Meld, in a suit to recoicr 
the amount of the cheque on its being dishonoured, 
that it was admissible in oiidcnce. Easiek Chettj: 
c. HlAnoiiKD OaonsE . I. li. E., 16 Calc., 432 

sob. I, art. 13 — Security bond for 

costs of appeal — Court Fees Act (VII of 18701, 
sch, II, So. 6. — Meld by tho Bull Bench that where 
a bond is given under the orders of a Court as s^ 
curity by one party for the costs of another, it is 
subject to two duties— (a) an ad lalorem stamp 
under the Stamp Act, art. 13, sch. 1; (J) a Court- 
fee of eight annas under the Court rces Act, art. 6, 
sch. II. Kdbwama V. Mahabib Pbasa® 

[L Ii. E., 10 All., 16 

1. sch- I, art. 16 — Certificate of 

sale. — Ihe stamp duty payable on a certificate of sale 
is governed not by s, 24, but bj sch. I, art. 16, of tho 
Stamp Act, 1879. Eepebenoe ebosi Disteict 
Jttdge cnbeb b. 49 op SiAire Act 

[I. Ii. E., 6 Mad,, 18 

2. — Certificate of sale — 

Furchase of equity of redemption — Suty.— Where 
the equity of redemption of an estate is sold in exe- 
cution of a decree, the stamp duty leviable upon the 
certificate of sale must ho calculated upon the amount 
of tbo pnrebase-money only Bepebence ttnueb 
Stamp Act, 1879 . I. L. E., 7 Mad., 421 


STAMP ACT (1 OP 1878)— eo»ff»«erf. 

5. . Certificate of sale — 

Practice— Ad valorem stamp duly— Sale, subject 
to mortgage hen, of property in several lots— 
Stamp duty payable by purchaser of one lot, hole 
calculated . — In execution of a decree, certain im- 
moveable property was attached and sold in eight 
lots to different persons, subject to a mortgage. 
The applicant was one of the purchasers, aud applied 
for a sale-certificate. A question arose whether, in 

^ eompatiiig stamp duty, the whole amount of the 
principal mortgage-debt, or only a proportionate 
amount of it, was to be deemed a part of the con- 
sideration. On reference to the High Court,— JTeW 
that the whole amount of the principal mortgage- 
debt, and not merely a projiortionate amount of it, 
was to be added to the price, and the total amount 
to form the consideration upon which an ad valorem 
stamp duty was to bo calculated, each purchaser 
obtaining a separate sale-certificate. IK EE THE 
APPilOATION OP VlSEAtr KESHAV SATHE 

£L Ii. E., 10 Bom., 58 

4. — — Sale-certificate - Sale 

subject to incumbrance , — Where property subject 
to an incumbrance is sold by auction in execution 
of a decree, tho sale-certificate should be stamped 
according to the nmonnt of the purchase-money, 
and not according to the amount of the puichase- 
money Wgether with the incumbrance. Jwaha 
Pbasab r. Bam Baeaik . I. L. K., 15 AH, 107 

6. — - Sale of property 

subject to mortgage — Valuation of property sold — 
Computation of purchase-money — Certificate of 
sale— Proclamation of sale — Mortgages noted in 
proclamation of sale — Civil Procedure Code flSSBJ, 
ss, 232 and 237. — Mortgages noted in the proclama- 
tion of sale as claims upon the property sold should 
not bo entered in the certificate ot s ilo, or be com- 
puted as part of the pnrobase-money, unless they have 
been admitted by the parties, or established by decree, 
or unless they hav e been declared, under s. 28i of the 
Civil Procedure Code (Act XIV of 1882 1 , to be 
charges on the property, and the Court has seen fit to 
sell it subject to them, but they should be entered in 
the certificate and computed as part of the purchase- 
money if they hav e been thus admitted or established, 
or if they have been declared under s. ?82 of tho 
Civil Procedure Cofle, and tho sale has been held 
subject to them. Claims admitted by parties or 
established by the decree of a Court should be entered 
in the proclamation of sale as charges upon the pro- 
perty, though they have come to tho know ledge of 
the Court in an inquiry under s. 287 onlj , and have 
not been made tho subject of an order under s. 287 of 
the Civil Proeednre Cole. Shahtappa Chkpam- 

BABAXA V. SUBBAO BAMCHAKBEA I'EUlAPtrB 

[LIi K., 18 Bom., 176 

1. — BCll. I, art. 21 — Conveyance by 

vendors under one denominationio the same personas 
purchasers under another denomination . — Eight 
persons, the owners of a tea estate, purported to 
convey their rights in the estate to a company ; the 
consideration expressed in the deed of conveyance 
being £43,320, pajable m shares and debentures of 
the company taken at par. The only shareholders 
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{ $m ) 


STAMP ACT a or lS79>-f»«#i»««f 
ts ef Ihf fooifanj’ tb» 

ffncci vto porTcrtnl lo tbe ta tb* (»*• 

p43T JItlJ tbit, khbocgb Ibf renirjicp (•Tim 
»«TT the iV[ir*hol>lf7» of tb* nmfmrj tt^vmo Jo*t 
u tsacb k n3c uid tnatfor of tb« p n r^rij ksd • 
cbks^o of oirB(nbi)> kj tkne would bkT« It tb* 
ibirtbotd*^ bad b*<-n <rS*TTOt pmont , kod ibkt th* 
(Toper inij pkjkb'? m tb* roorfyinr* Wk* tb*T»*or* 
ibil io*GtiO£i«d la krt. SI Kb. 1 ef Ibe ^Uap At^ 

Is E> Kotbou Tli CtntMTT 

tLUB^lS Cate, 43 

2 . and art. 60 , cb (b)— 

TroMiffreflutt— riwaa****/ ••A«r*^«p*Wk*r> 
4iip — tVb*r» k tr»a«»otiiri u la r»b*tkne» a mI* of a 
tbkT* in k portnmbip aad tb* traaifr* of • ibk** >0 
B t*kK enjj Lrai p»rt of tb* nbjfrt-tuUor of tb* 
«!*, kt boirg k port of tb* pirtaortbip k«*ta tbe 
trk’mrtion ibivU be r*;wd*d orA u tb* Iranif** o* 
k lf»»* bat ki tb* 111 * of kibuT la k perttienbif^ 
•n4 lb* daty piyi U ,* r»«i**t b»T of iKmU be 
tbkt fil »a- nail*T Kb. I »t. SI, of »rt f of 1S7‘‘ 
Is ts U»s<*usT»i EstlTl 

[L 1,. R, 12 Cate, aS3 

„ . — (owpeoo— ir»*f. 

'•fP **«kJ^pe«/^^^j ij, /» **w caw 
p««f~C«iFrioi*(-Aa iwrameat, «bleb b fa 
tor™ a wsT^kOf* of perjwny „ y 

• •U < »“e!> P;ep^y*Ubitpn«.k9db eorararf 
b» art. .1 Kb. t of the SUsp Ae» (1 «( lejj. 
otmottasee that tb* t*iA«*tiea ti a tart ef sUrs«r 
tT»aikrtk« eaoBot *1 -rt lb* rbararter of tb* 
fteab Rdexiscs enn ^raxr icr t. *6 

(L X« ^ 20 Bom, 432 


Tntiftr 0^ /**** — tVhm by « 


rf th* S**iBp Art tl cl tS-o, »,{v - . ‘ 




frt^Tkch 0 tbf n^nou Kcarrd b* the 

rtrrkisci rsntB '^tutr Act. it-9 ^45 

[1. 1*R, 23 Cole, 283 

«oi3l*ttpl»t*4t,^^'®)*^ Ml apiJy (o • «opy 
lb* Coert or o* ««py by 

<laneeof the 


BTAMP ACT a OP 1S70W<»<‘«*^ 

tie bool (retry when predstedki tbelein?? S*2 

f atrtJi SACAtniT Ka51s» v Dciasa _ 

fLI..B,16Boin,eST 

a. -C6f3 tJtritTtJV'**' 

ttpal Battri err'otrd %f tK* ^tertlarf—T*' 
o/-r**— Pr.d*oo».dffr/«//«7?J,** 7/ 7e.a*i7l. 
~IIrtd that a eery ^ ■“ order pu»*tl by a TSas’ 
(•1 Board c« a p^'Vw pmeated to h, taif errtifd 
a* a trtie copy by lie S«Wft»ry to the B-a-i!. ns* 
•itbiB art.SS of tb* tnt niedal* fe tbe 
*4a9p Art. L%70, and kf^b jfd tn be i*a9Bed. Tb* 
*>«rt»tary rf a V«airf;»l Beard li a “ paWir «£^ 
oitbia tbe Birewas of art. 35 el tb* Crrt »ct*dal* » 
tb* bUiBp Art, 1^7**, for tbe paipoKi Irebretei 
tb*«ia. Bmsnrcs nrpt* Srixr Act. f 4d 

II.l..B,l»AJU2W 

ach, 1, art. 2S. and art 5-P*- 

efererieo 4P/<r«#f— 4yr*e«**f — An astnartt wM 
Bad* betaren rrrtaia pmon* to treaiftr tbi fa>a» 
•Bfpliu prefit ef tb*ir mp**ti*e tndrt te a traitA 
la order that tbe trait** klwild bold tbefsadio ts 
b* eckt*d CQ rrrtaia tniK declared la lb* a{*ee. 
mrat StU Ibat lb* agremirat wa* 
atanp dsty at a deHarattn of trait n*iirr U* 
ledBJi fu»p Art. 1573. Kb I. art 22. aaJ 
tcrrettf c i aeder art S (*). Bimoci: r*T*» 
StAXT ACT, 1. 46 . . I.It.E,IIlC*d,Sia 

toli.I,4rt20-iartr*»M»<r»*«/**^V 

• a «yrmt*a/ fa ttra** r*pff^at 
rafedo/fitt* e/ feaa-.Att.yatartif 4y r>y«/a^ 
^y**/fo/iaffr trereify f* *t(reiTyr».*Ai*li»y ^ 
-“Art 51* of kIl 1 vt tb* fiaap Act (I «* IP* 
appbea to aa {BArcBtat (rU^rtay an acrwaiMt t> 
owre tbe Tepararct ef a lean, rweawd at tb* tis* 
tb* laas U t^r, aad i>e( to th* cate of aa 
Bjeot by way of nirrt ef a taleabJe Kceity *» 
areare a pre-exittiey drbt It *o«rt<iBP’.a*»s *n 
isttrsBRil n>et*iD(tn-'(oat wnb the adrasre aoa 
with tb* ioM Qms-ExrXMt r Biairi'M 
EnsBTi blRTxa 1.1^ B,27 Cala, fo] 

14 C. W K, 6S4 

X. — Bch. I. art 3e-7arfre»**J ^ 

fft—raJe^rmeat atfaat e/i^w/.-Oa tb^rO 
«f ApnJ 1S75. on wbieb date tb* S^iaip Art {XTUl 
of IfO) wa* ia fore*. ^ patted to fl a ixnasi 
oa y!a.a japer eraata^ B an aaire-Sy cto.V= * 
lb* rttrenea 0. a Ttlliere On tb* 34lb of Apnt 
IS79 theSuap Act lief lS79)bti3srtbrnin 
.A adopted C aa fctr aon, a^ C tbrte dart a. ^ 
ward* Bad* the followuip «odoea*toret epos tbr ^ 
rciB«Tit ** I rontcat to art aecocdiiijr to t— < 

«nai" A»Wtb«ttbeiaftroiBeattboaldb«i«^ 
with a tisrle ttanp aa an laitrotBeot ef f“** 

anda- art. Sd. Kh 1 ef Art I of irs Is » 
BsATAxmi . i.x,E,7B<asi«i*” 

2. ~ — and art S5— .^r* 

a e/frart— Ci/I— Wbrread^a*** ' 


cot toad* OQ the apt^i^ 
” *i lie ciTO,_ ^ » mac 

*« •*- ^ ‘I** Cr^. Ttb a 

s Ei*d fcr ti* pnrj^ oj 


j reeteda anuutranirclof g*fl of ««rtaia IasdtD»-»■ 

' tala tb* doecr cot of the preftt of tie Usd,— Jt**» 
that tbe laitrCDecC wa* luble to rtanp dnt* at 

• Clft, andBotaa adeclantna of trert. 

TxsttSTAXTAOT.t 44 1. 1. B, 13 Mad, 89 
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STAMP ACT (I OP 1879)-con;t«Kerf. 

sell. I, art. 37 — FarMion, In- 

sirttment of — Arbitration — Atcard > — An aivard di- 
recting partition of property, if signed by tbe parties 
interested by nay of assent to the award, becomes 
thereby an instrument of partition, and shonld be 
stamped accordingly . Amaesi t. Daiap 

[I, L. B., 9 Bom., 50 

1, sell. I, art. 38— Feed aclnow 

lodging former adoption and investing the person 
adopted icith poicers of son.— A, who was a childlc's 
Hindu widow, acknowledged the fact of the dno adop- 
tion of Jff by a deed which recited that she having 
been childless bad asked the father of the exccutee to 
give the cxccutee in adoption, and ho having consented, 
the eveentee was adopted with due ceremonies on the 
1st August 1837. It further, recited that the original 
name of the executce was changed, and the cxccutee was 
thenceforth to bear the changed name, and to get all 
the powers which usually rested in a son. The 
Commissioner, C F, .feeling doubt as to whether it 
could be treated as a deed of adoption, referred it for 
the opinion of the High Court Beld that the docu- 
ment was distinct from an adoption deed or authority 
to adopt so as to be liable to stamp duty under Act 
I of 1879, art. 38, sell. I, and that it was not liable 
to any stamp duty. In the matthb of AnnAi 

[I. Ii. E., 13 Bom , 280 

2. Feed oonfirming adop- 

{{on, — A document was written on a ten-rupee stamp 
paper executed by the executant M to one F, 
whereby Jil, after reciting the fact of his haring 
adopted F, constiluted him the heir to his interest in 
the undivided family property, and declared him to 
be the sole owner tbeieof ns the exeentant’s adopted 
son On the same document C, the mother of F, and 
his father P endoi-scd scparatel} their consent to the 
adoption. Feld that the document was not an 
instrument conferring an authority to adopt, and 
therefore not chargeable under art. 38 of sch. I of 
Act I of 1879 or undei any other article. The 
endorsements therefore w crC not chargeable with .any 
stamp duty. In the jiAXTim of HANUtrA 

[1. 1, K., 13 Bom., 281 

1 . sch. I, art. 39 (b) — Lease — Bent. 

—A mittadar executed a perpetual lease of certain 
villages for lll,95i per annum. Of this, HI, 554-10-7, 
Tcprcscnting the Goremment peshkash, the lessor 
directed the lessee to pay to Government and the 
halance H400 to himself. The lease was written on 
a 20-rupce stamp paper. Held that the sura of 
Bl ,954 represented the rent and that the stamp 
duty was to he enlculntcd thereupon EEPEEENcr 
TEOM BOABD of HeVENUE 

[I. L. E., 7 Mnd„ 155 

2 soh.I, art.S9(c),(d) — Bent — Fre- 

mium — Mortgage— Lease.— Hi a doenment purport- 
ing to bo a lease, certain land was lca«ed for four years 
at n rent of I?15 per annum. Ont of the total rent 
it was stipulated that H60 should oci paid in advance 
and the balance RIO at the end of the term. Feld 
that the payment of E60 in ndv anco _w as not payment ; 
of n prcminm or fine within the meaning of art. 39 (c) 


I STAMP ACT (I OP 187Q)— continued 
[ of tbe Stamp Act, 1879. By a document purporting 
to be a rent agreement, tbe lessee took a shop for 
five years, agreeing to pay K30 per annum as rent, 
depositing one year’s rent with the lessor, which was 
to he credited to the rent of the last year of the 
term Meld that the deposit of one year’s rent writh 
the les'oi was not a fine or premium within the 
meaning of art. 39 (c) of the Stamp Act, 1879 By 
a doenment purporting to be an instniment of 
mortgage, the onnei of certain land, being indebted 
in a certam sum, cony eyed the land to bis creditor for 
nine years in liquidation of the principal and interest 
of tbe debt The creditor was to take the produce 
of tbe land, enjoy tbe profits or suffer the loss, and 
pay B36 per annum as rent. Fetd further that 
the document w is a lease with a premium liable to 
duty under art. 39 Id) of sch. I of the Stamp Act, 
1879 Eefebence under SiAatP Act, 1879 

[I 1, E , 7 Mad., 203 

3. — — and sch. II, art. 13, 

el. (b) — Kabuhat or lease oj immoreatle properly 
for any purpose other than that of cnltiration — 
Stamp duty, Fxemplion from, of such lease, — A 
kabnlmt or lease relating to immov cable property let 
to a tenant for any pm pose other than that of cnlti- 
xation is not such a lc.ase ns is contemplated by 
art. 13, cl. (4), of the Stamp Act I of 1879 so as to be 
exempt from stamp duty , but is chargeable with such 
duty under sch. I, art. 39, of that Act EarATAN 
Bamchandba t. DnoNDr Eamu 

[I. L. E., 10 Bom., 173 

L 44 .^ Qjg (a) ^^4 (b)— 

Mortgage-deeds — Corenants Jor quiet enjogmenf — 
Per Curiam — Cl. (a) of art 44 of «cli. I of ttie 
Stamp Act, ]S79,applies only to those deeds in winch 
posse-siou of the mortgaged property is giv cn, or agreed 
to be gi\ cn, at the time of the execution of the deed, 
or, in other words, where immediate possc'sion of the 
property is given, or agretd to be given, bv the terms 
of the deed to tlic mortgagees Per Garth, C.J. — 
The principle of the distinction between tlie two 
cla'sesof mortgages name I in art. <14 is that, where 
the title to tbe land and tbe posscssicn or immediate 
right to possession both pass to the mortgagee, the same 
duty is charged as upon a conveyance by way of sale, 
but when the title only passes, and possession, or the 
right to possession, docs not, the lower duty is 
chargeable. Per HirtEB, J. — liic word “given” 
in cl (a) of art 44 points ont tint only those 
transactions are intended to be covered wlicre the 
transfer of possession takes place in conscqneuee 
of tbe agreement on tbe part of the mortgagor to 
deliver ov cr possession as pirt of the security for tbe 
mortgage money ; but where the mortgagee becomes 
entitled to enter upon possession irrespective of the 
consent of the mortgagor to make over possession, 
cl (o) will not apply. Per FlEtD, .7. — The Stamp 
Act is a Revenue Act, and the rule of constmetion of 
snch Acts is, tliat in ca'C of a donbt, the eonstmetion 
most beneficial to the Aubycct is to be adopted. Tlio 
words "asreed to be given ’’in art 14, cl (a), can 
only apply where there is an express cr implied 
anreement to give possession, they will not apply 
where there is no such agreement, express or implied. 
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but tb* of ibe doeoniMil i* roch tli»t k t»ort* 

S '^fo hsi mfToIj a n,ht abich ho can tnforc* In k 
■urt of hw to obtain pn»f»fi n At'O’lfMor* 

tI.L.R,10CMc,274 

2. Ooaafraf/iea.— A ftort* 

(ra^e dccl dated tbo 'ttb August 1889, ttijmlatcd 
that poiKi'ion rat to be glu-n to the ZBortgage* 
after the 3Ul Jiay 1818 If the naHgape Kan kaa 
cot entirely ripaid by that date On the gncftion 
bemz nforrd to Ibc Ili^b Court, «btth(r cl («) 
Orel 41. arb 1, Stamp Act 1 of IST** 

api'hcil to tbe case — ATtid that cl <8) applied. 
The intention of ot (a) li to coxcr caa« of mort- 
gage srilb iK'ascsnon. and tbe veirdi “agreed b be 
gittn ” are to be read aa if tbe irordi ' at tbe tune of 
ciecutiin’' immediately followed and qualiEed the 
voM “giicn Cl (a) iheuld be read at If It 
were wo^e-d 'when fotaeation of tbe property * 
* * Is gireil hr the trortgigor at tbe time of 

ezecntioa, or )i agreed to be then giren aad not 
• • • II thm agree,! to be giten." 

CiaaasanaT lluh Covri'cr r l.aKcsatici 

[I Za IL. 8 Bom., 310 


• 5fiyafa/i«- 




/reii oiliyofieet— Ledcrtbe ctdicaej law of 

gage, tbe nortgager w l> uud m locg m the equity of 
redncptioD rnnatsi with blm to loivQSity Ibe eatatc 
agiuiit eapcnaei Incurred in pretertlng tbe title ^ 
that wbrre a mortgage-bond coutaina ttipolaliooa 
under which tb* mortgagor tngageo to repay to tbe 
mortgagee any costa br nay Incur In auita broogbt 
asalaai bim by tbe mortgigrr'a co-abarm and alio 
any debta cliargedupon tba mortgaged propertywUeh 
tbe tnortcagee may pay, tbe itlimlatKua do iwt create 
any irrah obLgat on, and reiulre no additn-wl atamp 
duty DiaiopiB Godantrm r tAManaaT 
IianaBiiis . I la B , 8 Bom.. 435 

4, Hoad — 9/ orfyoar — 

Stamp Art, isrg t 3 cl 4 (t) and tS. oe 7, S€. 
tei Ji art 13 — A grower of lugarpine exccoUd a 
deed whereby be Borro-ed a rum of lt25 aa “ear. 
neat money,' and eoeenaated to debrer to tba lender 
on a certain daU 21 maunda of rab (unneoed near), 
npon wbieb be wsi to reetite a profit of 9 annaa per 
nmund operand above a price to be thereafter Died 
at a meeting cf grtwera He further corenanted as 
followi - If tbe anpply of tbe rub be leat than tbe 
fixed qnanUty and the money atill remains due, then 
the said moner tboa due, incloding the petals, shall 
be paid at the rate of 111 per masnd , that iu eaaeof 
nj not lapplr mg the tab at all or aeltmg it at acme 
rthn- place. 1 will pay the wLble amount at ooce, 
inelndmg the aald prsfita" At collateral seeuntj. 
he hypethecated the produce of a field of ngarcane, 

hietniment waia ‘ oartgaee 
“mniDg of a 3 ilS) and art^M 
IV V* ‘•‘etnp Act u of 18:9) mti 

i? ,trr»*toDi,J„andBBO»B«aT. J 

a -bond” wilhm tbe meanmeof m 5 
13ef«b l.andwtbtefeminii^ 
aolelr as*«^j^ chargeable with itamp duty 
•olely at a bond under art. 13, the contract bemg a 


BTAVP ACT {I or 187©>-C««f«»»''^ 
tingle one JMd by the Fnll Beech tW ^e 
proper etampdsty payallc on tbe bu'ruBirnt w 

foarauus. iTefd by htTlBT. CJoamffcTunm, 

that fa ertimaling tbe rtamp doty payatUnoto 
fnatrumeot tie amcnul itipuUled fa b« ^ 
wray of penalty fa cnee of breath of the coreraatw 
deUrer the rab mnit not be faheti loto iccoMt. 
Be/ereace tp BeerdeC J’erenec. 2>-W. F^hU 
Ji'..2Aff. 334 «!o,ibtfdiaad<7ia8onM*«Ml-0'^ 
I L At.SCafe^S^d.TefcrredlobySTBronT.y ftt 
«Tr*Bt, C-r, that, for tje 

the tUmpdoly. tbe amount acenred by Jhefai^ 
ment was RS6 tie amount berfowed, pwi Bit;* 
tbe anwuct to be paid fa the lofrwer on the « 
mauuili at 9 ancai per manod, and that theai^ 
tmnal prtfit. a e . the pnee fited at the merteg rf 

gtowrra not haruig bem aacerfairabte at 

executon fell within the prortsOTicf a 24 cyw 
(•UmoArt and could nothaeethe 

fa the tUmp doty JVr Oinriew. /- t hat ^ 
anwarl secured or Lmlled fa be ultiaateiy 
able under the inrtruineBl waa I rS, Ibe •®®i, 
loetowtd, tdna f 21, the sum »«®*®»hle ^ “ 
permannd in the crrnlof thetont>wer^e“®^" f 
of tbe 81 maondi and atamp dnf waa ^aya^M <m 
thieamonnt lurnu* 


I jamr* Of 


Sh Sijifau Ctusuti c 

CBiti.wBmu . . I I..B.,28Cal6wI« 

5 - Jiitgamnl if ■•f ^ 

merljet* o/eofweMe trrmntjto 
a.y de»f- Stomp Jrl fJ •} 1379), 

Art 29 ef acK 1 Of the bUmp Act (1 cf AhW 
apfdies to an fartmamV etidcnciog an 
to urure tbe repoymeot of a 
at the lime the loan la made, and not to 
case of an aaiiguacnt by way of ” 

a raloable lecunty fa secure a 
It cootcmplalei an iBitmaientcoiilemp<.faneogl 

the adeance aad with tbe loan Where an 
ment was aa aaagnmeBt by way cf iaortg»g* °t r* 
able aeeuntlff to lecure a pre-ex rtinff deht.^ 

Md ra.. .rt. ,1 .1 .1. I •! tj. 

Art. Fcrtbepnrposeofaseertainicgw^tatanip J 

b payable oo an faitrnmeot alleged fa be a 
•t is neceisarr to see if tbe lattmmcnt Ua 
aa defined fa the Stamp Act. Qc*** EjiCBM* * 

Dn..,.. K«.n, ,.m» c-u-eg 

4 C. "W. Ww ®2* 

and 8 3(13).8e^^ 

art. 29, »nd art 6 (e)— ifec/yaye— fwy* ^ 

o/yrospi ey cejTre —By an agreement made tne m 
day of September 1884, A. fa 
to be adeanced to him by B. amigned to 3 the 
ctopof coSeethen growingnpon a *“tafa e*^' ^ 
trust, safer ol A, fa secure the r»p»J““d « “ ^ 

adTueed It was stipulated that A aboohl^ , 
the crop tlU maturity and debTcrlt to 3 S ' 
this document "was a mortgafe liable *® 

art. 44 (4) of sch.1 of the Stamp Act, 18, 9 

XfCB UST.BB STAlcr ACT. g ICH 
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„ — and art. 28 — Mcrl- 

sle advance f a, allcon 

dejavHofrefayi»^<'f^f‘' 111460, ou interest, 
sidcratiou of an achanco of «l,46a on 

rciajaWc on demand, flic boat-on ners retain- 

..Vi “;rSg 

me 'worun? ana ^ Iq^ct as tbe snm 

ot tlie boats, and remaiif unpaid, to use 

adNaneedn.tk interest ^“„^mam n i^^^ 

tlieir boats for tbo F 1 , uaddv O' hick 'vas to 

bo paid “o f. Co. On failure to make 

trip as directed by \ empowered to 

repayment on demand S J Co^ 

Uke possession and ^ not n pledge, 

„ Mortgage- Consider- 

Z..-1. »«. « tS'tSrita 

assa ;z s”S 

ence vsver Stamp Act, ^ 

-« Mortgage-deed"— By 

. atC _ Pntirfc for 


STAMP -ACT (I OP 1879)-coKiinMed. 

Ttroker’s hovqht and sold notes — Tfote or memo- 
jSrokers ooii^iii < g„ed to recover 

Sxt's !£ ssrsi*:; 

defendant. 'Ikese notes n ere, m fact, the ^oW notes 

S'.»s."r4S's.‘S.3^ 

mark of cancellation except a small part ot tue urs 

the documents vrere only memoranda of parol «^r^t 

^gSUl S^from 

sekf n,_or at^nll -ents atoks^le - ° j, 

^resGo^u'^rtO documents of the "f^Gofsek" W 

memorandum chargeable under ar . > 

nere not exempt from duty under cl. 2 of sen. 
BAltl 0. CAEAMAim ^ 102 


„ _______ " Morigugc-^'-’-^- -- 

.4.., i- 

rS“m[4 •' j *5* ;; 

second debentures, = company, and the 

debentures already i^ned^totU^^^ su^ieet to tbo 

remaining io.UC Kbould be held by the B 

pi-ior charges ^ g„,„ of i 32,009-15 10 

company as seen y deed. Meld that 

previously mention d a « mortgage-deed 

clause constituted joai^u Stamp Act, 18/9- 

5i?:i!^le the^Sg 

rt“debt^S™p duty "as payahlo on the new 
tenrity, though ^ portion of^^he^ deb 

,vas included r“,*7,,X,l„ document "as not a mere 

dutyhadbeenpaid^ ttatt^docu 

agreement to on the execution of 

to hand O'Cr therefore in effect an actual 

tbedmument, an . ^ o.aecd” "as one with 

transfei ; that the i^r g g^^ ^ ^ 

possession "jtl“* o': - this .document was go'crncd, 

ict, 1679,. by '"^’fof tbrnndertaking to mAe 

and that, ^F document "as liable to 
furtlicr o'‘'^o^"’4cnt "not otherwise pro'idedfor. 

KepebWoe wtoee Stamp Ac^ s^iG^g 

T art. 46, and s. 34, and 

Cl.^ Z- Agreements for sale of goo s 


ioi li-'S^oh as Ecgulation X 

of 1829 "as not recognized by not 

life policies of insurance '^“ood before 1^ ddn 
require a stamp. Eajsabaik Bose r. Ukiveesai. 
Lite Asstteaace CoMPAirr -icy-t t t? 561 

p. L. E., 7 Calc., 594 ; 10 -C. L. B., OBA 


1 sclu I, art. 50— Coari Fees Act, 

sch. n, art. 10 {aJ—Pomer to 

copies Jrom CoUector*s office ^ - ^gfrom 

autborizmg a ^nbiUo apply for copi^s of records &o 

theCoUcctor’scfficeispi-operlystajednith C 

fee stamp under art. 10 (a) ot sen. xj. 

Court Fees Act, 1870, and A) of 

stamped as -r PO^^r-of-f “".ey 
Ech. I of the Stamp Act, 18/ J. mep 
Stamp act, 1879 . I. L. E., 9 man., a o 

9 — - cl. (t.)-Co«rt Fees 

Act:seh.XI,art.lOraJ-ralM^^ 
aiiornev.— A document was giiento /■ oj . ■> 

persons jointly interested in a certain snm^o^m^on^y 

authorizing lum to appmrb^or ^locumcnt 

prOBcr <>^1 "J" ^^'’50 (i). BepEbpKOp 

S.S • r n U 9 M.d.. 359 

^ and s. 3, Cl. 16, and 

B 'n - PoKer-of-attormg— Instrument of 

Ten mimsidars of a village ^^''"ted an mstrom^ 
Bntborizmir the person therein mentioned to.rcco'^ 
. for them fmm their former agent the perquisites and. 
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STAMP ACT (1 OP 1870)-eo«/.ii«<i 
CFthw fotnniun»l intome ifrtTtaining to tbejr Dimt 
righti, to rultniite tticir aaalc-mt tn >li>trlb(ite to 
Item ptiportioiu'e!/ to llmr riiu-ri th» pt^tt of 
certuii romnv ii Und, rtr Utld th«t tbrlnitramrot 
wu a poncr of att rnry a i4 lb* old boar a atamp of 
Ri ].KriiiscB rvMS '•TavT Act. ■ tC 

(L L. K., 15 M&<L. 380 
L seb I, art 62-T»t—ll*rttft 

forvuiHfgpo.da, fajrea— J/aainpafi/y, 


« «jr lax rxettixuj fif»afy r«p«ri —A rrrript bj 
ilnnicipality aeknowlnlgiug pymmt if koow i 
txcffding tvnity nip«* r»<[ulm a wHpt a*»i 
under acU. I, art. 5*. of let I of 187 ' la 


—A rreript by a 

under acU. I, art. 5*. of let I of 187 >' la »• 
Kasich] MosiciPirm' I. Ii. It, 12 Eoia., 103 
2 - - and e. 3. cl. 17— 

“ barltaf”— £a<«>pr — Tlo drfcnaant In a aoit an 
a bond aet up ai a d.fenco that the bond had Ihco 
paid in part lo m^areana jniea an) aa CTidnir* of 
thu fact prudncdu doeumtiil called a "aarkhat.' 
allescd (o bo iigned by the jU.rl.ft ackiitml d.loe 
the rwipt <f «n;rarraue jqie* the pnee of irl«fh 

eieecded «S0 tbira aaa nothin, lu tbta docoaxet 
which ihiwed that the ausrarcanc loic* had been 
reenveo in fart aa'i.fart.on of the loud that 

tbe doentnert «Mt,ot, neeirt ’ «iibntbeinfaDiB< 
of the '■utnp Art 18*'> bntatn.BOrtnduwofnear. 
M8« guiee eupphcil and rcnnircd ro itamp l>ut 
PBiiAO r Here 1. 1* B, 0 itt. 253 

— ifeeopf — /iV« (lyaeif 

iy fwdifjr ffl MtifT, kook rf.cctoryiay Ml -An 
«try made by a e«4,vr In the khattadook of the 
debtor, and a picd b, bin for th* pa)-mentof a aan 
of motey in diKbarpeof . debt, •.a-r«eii.t-..tliw 
tba n«m« of a a, el 17, ef the SUmp Art. and ae 
aoeh funit be rtatnpwl onder an «s. ^h. I of that 
Art QweEKwe, 

It U IL. 11 Calc, 267 
- 64-Aefeo.e-Oec. 

A rtlrtee ehirgr.1 j”' ,th *fi«*,‘'^,Vt?ap duly 

aoae.aun.«tL<i.T, ,«ipt 

“■ '■* inViioeUera. 

’ 1. 1* K., 15 Mad.. 258 

Deed e/- A Ilindn nerntfd in faio^ ofh’efilhj!? 
h“. *’• »»*.ch' he rrlin-piUI ed 

^ 'S. [L I* B., 18 Mart , 233 ' 

d«'y -Under art'^^Trf^ «a«y 

•^P dulj tn . ®*,*'\^®^*l'®'“tanipArt,1878 ' 
J ™ » eettleat'^t u to b« cleuUted 


STAMP ACT a OP ISTBl-eeafiaaed. 
oa tfie raise of the frojurty eettled ai aet fert^ !s 
•acb artltmmt Utld that tbrie tome do tn 

mean (be ra’ueaf (he inlerrat or lutcrer'e rroted ty 
the arttlement, hot refer tn the ra'n* of the peepn't 
fettled, wbiib. it wai intended by the I.(;'ibtnre, 
tb"n1J be let forth In th* efllletnrrt. litrritJCt 
nmrt stAirr AC-, 1879 . 1. L. B.. 8 Mad, 4!S 

2. — — and art 54 and a 5 

(18) — 5ei//e*>raf — 7e<feiKei/3ry d/eamc»t->7n<f 
deed — An Isatrcment ralleil a truat deed ij t« ^ 
parly eifrtiilrir U wu intended to haie iam^ta-e 
eprratuio. It rnted tb* pr.'jM'ity Inthetruterilt 

once, aad the prsvuioni a* to the managen.cat lud 
the oUitDatetone&U] fntereat lathe property ahi'rtd 
that it via contnopUted that lie ^'eration Dizlt 
ettond beyond the lifetime of the draer S'i 
that (he Isttnimfnt fell nsder the didn.i.cn ef a 
aettlmrntin ibeStaJopArt (I ofl87d] aoJihcmlJU 
tUmped acecntiayiy. RrrrkBacs XT tn Cotir*' 
Tox arc r^rriaiuTxxnm ct Stavri, IWrair 

tl.li,n,20Eoo..S10 


seb. 1. art eO-rr«ae/ee e/««/d«» 
•a/ maiey njH, itti m*4ir hut —la »<*• 
t «a of a eaa of IS WOO. t*o roSee tdatt*. *P^ 
oaten land held oeder a tea** for fifty year*. 
with the iBlnws ti„hlj tlimia,alto held nwh-tl*'* 
foeateTTs of fonyxutt ytara. were tiacaferttd y 
deed far the reiiJa* of tboeo ter ut Btld lb** 
etaeip doty poysble on the tiaoefer deed *•* “ 
WregnUlrd by the prorbwniof «L 6j ef ich. 1 of t J* 
5UBp Aet. 1879 RiTtutn nod BoiTP *f 
DxTixrx rxBtxbndr ACT. 1878 , . ,, 

»ch. n, art. I 

heiog; deurvna of obulsiag cephu of etrtaiu rtf*” 
lo a euit lo the Court ef the MbonEuate Jud.' ®* 
bireh appearrd before th* naxir and clerk ef t-*- 
Court. and Da<hi an afEdaxit bi theeffeetthatehero* 
the beic and 1 cb» 1 repnaeotelire of oar of the dJ** 
danU is that lalt, aud oreded the eopm f* 
rorrea* of pToJaeuif Ihna in a auit filed agamit efj 
uthc Court at Karwtr, The affidirU, toyrth* 
a do!y itaaped app'icaUoa, wa* prcacnied by h* 
pteadiT to the Diatnct Judge, who, btws of 
that the affidavit should be on a itainped pap^' 
referred the case to the High Court, i/e d that tW^ 
a*fida>it wa* exempt frotn atamp duty under ach- I" 
art.1 (ii.of the fctamp Act (I <f ISTi). 

AmicATior OF huaaadjia 

[I. luE., 12 Bom, 278 


1. ■ ecji. art. 2 (a) -.Jecee w*** 

/er.er rilahtfla, tit tati cffoadi —By au 
ment la wriUog the render agree.! lo acU» 
pUTchaaer to buy, certaui salt for a price to be 

atafutoredate. rbe salt wa* to be at purfha»«» 

Tiak fruio the date of the execution of the 
aad, it not renwred witlin a certain time, torercr* t®' 
and become the property of. the rendor ll 

tha document was exempt from duty uoJer acb »t. 
art. i (a) of the Indian Stamp Art, 1879 E»rr 

xrex cxozaSradPAcT, 8. d6 . , ti 

a ^ [LIaB, 10 MaA. 9 » 
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STAMP ACT (1 OP 1879)-eonfinved. 

2. ISxempUoit — Agrtemenl 

jor the sale of goods . — An ngrecmcnt for tlie sile of 
goods docs not roquiro stump under the Indian St.amp 
Act, dthoucli it cont.ains provisions as to the ware- 
lionsinc and insurance of the goods prc\ious to deli- 
very. Kxti i. Majiombo . I. L. B., 15 Mad., 150 

— — selu II, art. 11, and bcIi. I, art. 27 

— Valil — Xntrg on roll of adtccalcs — Exemp- 
tion from dxifi , — By .art. 11 (a) of sch. II of the 
Stamp i\ct, 1ST9 (nhich exempts from duty the entry 
of an nd^ocate, vatil, or attorney on the roll of any 
Hieh Court nhcn he hasprc'ionsly been enrolled in a 
Hiffh Court established h) Bo'nl Charter), a vahil on 
the ioll of the liigh Court, lladras, who applies to be 
entered on the roll of iidvocatcs,is exempted from the 
duty prescribed by art. 27 cf sch. I of the s-iid Act. 
ly BF PiKTHASAEADr . I. L. E., 8 Mad., 14 

sch. H, art. 12 03)—Securiti/ loud for 

dtte accounting for “ propertg ” leceir-d hg virtue of 
office. — The question mas whether a bond executed by 
the sureties of an oflicer of Government to secure the 
due execution of his office and tho due accounting by 
him of • public moneys, deposits, notes, stamp iiapcr, 
ix-stage labels, or ether property” of Government 
committed to his charge was or was not exempted 
from stamp duty by the provisions of art 12 (i) of 
sch. II of Act I of 1S79, regard being had to the 
words “other property.” Per Stcaet, C.J , that 
such bond was one to secure the “ due execution of an 
office” and the “due accounting for money received 
by virtue thereof,” and nothing more, as tho words' 
“ or other propertv ” must be taken to mean property 
of the same kind as prev iously meiitioued, and there- 
fore “money” or the like of money, .and such bond 
was thcrefoie exempted from stamp duty bv the ' 
provisions of art. 12 (i) of sch. II of Act I of 1879 
Eer OtDBIEIlD, J., that, inasmuch as tho words in 
art. 12 (1) of sch II of Act I of 1879 “or the dne ' 
accounting for monei received by virtue thereof” 1 
shovild be regarded as mere surplusage, aud the " due 
execution of an office” and tbe “ due accounting for 
money recciicd by virtue thereof” be considered one 
and tbe same thing, and as tho due accounting for 
propertj received by him by virtue of his office was 
the “ due execution of his office ” by the officer in this 
case, such bond was one for the “ due execution of an 
office,” and was tbereforo exempted from stamp duty. 
Eer Spankie, J., and Steaight, J., that, inasmuch 
, as the words in art. 12 (i) of sch. II of Act I of 1879 
could not he regarded as mere sni plumage, and there 
w.ns a distinction drawn by tbe Legislature between 
the “due execution of an office” and the “ due ac- 
counting for money received by virtue thereof,” such 
bond was not oue for the “ due exeentiou of an office,' 
and being oue for the duo accounting lor “ property,” 
it was not cne for the due accounting for ‘money,” 
aud therefore it was not exempted from stamp duty. 
EE^EBE^CE BT BOAED OP EEVEMJE, K.-IF. P. 

[L L. E., S AU., 788 

1. — sell, n, art. 18, cl. (b) — Eease Iv 

a tuliitaici — Eefnite term— Annual rent.— Cl. (6), 
art. 13 of sch 11 of Act I of 1879, exempts all leases 
executed in tbe case of a cultivator without the 
layment ci delivery cf any fine or premium, whatever 


STAMP ACT (I OP l&7Q)-conlinued. 

tbe reserved or annual rent may be, provided it be for 
a definite term not exceedingone year, .and also what- 
ever the term may be, provided the annual rent 
reserved does not exceed II 100. Ik ee Bhatak 
Badhae . . . 1. L. E., 6 Bom,, 691 

2. Lease for planting 

cocoanut trees — Cultivator. — A person whose occupa- 
tion is that of a cultivator and who takes a lease 
of land for planting cocoanut trees is, iu respect of 
that occupation, a “ cultiv ator.” A lease giv en by him 
is one exempt from stamp duty under art. 13 (i) 
of sch. II of the Stamp Act (I of 1879) if tho annual 
rent reserved thereb> docs not exceed EUO. Eam- 
CHASDEA TaSCDEYSHET C. BABAJI KeSAJI 

p. L, E., 15 Bom., 73 

8.- and oL ( 0 )— Zeaje 

granted to a cultivator — KaUihat — Exemption from 
stamp duly . — By the term “ cultirato" ” in art. 13, 
sch. II of tho Stamp Act,ls79, oiily those poisons are 
connoted who actually cultivate tile soil themselves or 
who cnltvv ite it by members of their household, orhy 
their servants, or by hired labour, and with their own 
or hired stock. The class of husbandmen or actual 
agriculturists is meant, not farmers, middlemen, or 
lessees, i ven though cultivation may be carried on to 
some extent by such persons in the area eov cred by 
their lease. Meld therefore, where the land, the 
snbycct of a kabnliat (counterpart of a lease), was for 
a large part not cultivable or susceptible of being 
treated as a “cultivator’s” holding in any legitimate 
sense of that word, that such kabuliat was not ex- 
empted from •-tamp duty under art. 13 (c), sch. II of 
the Stamp Act, 1879. Bfpeeekce esdee Stamp 
Act, 1879. Ik thb mattee op Lachman I'basab 
. P.I,.E.,5 AlL.Seo 

4. cL(c) — Counterpart of 

lease of salt-pans . — A counterpart of a lease of salt- 
paus held not to be exempt from stamp duty, ns it did 
not purport to be a coanterp.art of a lease granted ton 
cultiv ator. JjAKJUyATH jlAAGESnAXA HAlsimE V. 

Maegesh Sheseagibiapa Gokabkkab 

PL Ii. E., 18 Bom., 546' 

1. soli. H, art. 15 (a)~Eeceipt — 

Endorsement of payment of mortgage-deed. — An 
endorstment on a mortgage ncknowlcdging the re- 
ceipt of tbe sum thereby’ secured is exempt from 
stamp-duty under sch. II, art. IS (a), of the Indian 
Stamp Act, 1879. Eefebekce eatee Stamp Act, 
8. 46 . . . I. L. H., 10 Mad., 64 

2. — Seceipf given hg 

Secretarg of Clulto a memler for Cltih hill . — Where 
a receipt in w ritiug is given by the Secretary or 
other manager of a club to a member acknowledging 
a payment above R20 on account of a club bill, it 
is liable to stamp duty. Eefebexce ekdee Stamp 
Act, s. 46 . . . L Ii. E., 10 Mad., 85 

8 ; — ! — and s. 3, cL*17— Be- 

ceipt— Consideration — Earrister’sfee. Sonorartum 
not merces. — A receipt given by a Barrister for a 
fee is exempted from stamp duty by art. 15 (i) of 
sch. 11 of the Stamp Act, 1879. Bepebekcb ekkee 
Stamp Act, 1879 . L L. E., 9 Mad., 140 
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4 cf muatf 1 « C. Vfci>»r»»o CftT!« 3 ** Ror Caa^-pEtr t 

rtUtai CeaatFt/ttu | Xr»> KartTo Coimuxz . 18 W^,Eh431 

—A Iwdp* pi»m bT Conatd for » »aa «be*« R20 > . , 

I«j 4 to him *» » itt for {mfnnoul •rrrirrt 1 * } 3 - - CoaiprO!al*'p"Baia 5 ap?eil 
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Boiao or 1 irExrr N H p etdOcbb j •artUcosrroaifc^prii.ajtlirbrvjjff 

p T. tr , iw *n .la-r pwferreA X.i»i> kmai): ^ 


■8TAI1P ACT (tl or 1800). j I« ca ABsrt IIxvto Caovsar 

Cl.li.S^S4 Soa^SS7 I 4. Bofuad of cie^s cf sticp 

I daty-CWrf Ttft ff'ir of l<rO} »t If, U 
STAMP DUTT ^ — Th« * 12 S fa- 4«t».n£j» 

of Lm Kalibt rvht 0 Trr*«rt».-a 

l/OTy of— W oUrz*'! that thr had titrct^abiUis 

&«» Arrnim Ccrar-Rxnoitt or ^ 

Vomtu a Ti*wr* Cun ‘•Ttaai BSfWOX Or ralujJ nrt U ESm ^ 
Cuu ^ 1. B. R., 15 Stad, 29 *•«“’ t^J JotOat* of ni^ 

* prti_kxMr allr^td be WM <rtl !i^ Tiff *sb»ri?^ 
PayBffDt of— iad^ bfll tit tiff pUiatJS »•»* lo ^ 

Sff Pim* «rTT-Armu. rf, “ ‘V 

rr T » 1 n,^ <»« L.i»a» 2 B». Th* pUlstiE t* J tbr offdoascf t-nw 

aUE, 1 ^0,18 Tiff 

TL^Uc/lZ?« walKj to tiff n 4 b coart. Md ff« 2 «d b« *; 
1. E., U Clft, ?» ^ *aff M^rptod b» thf S3 

Bight to re<»rer» Owrt. 09*a»rrI>*tmbytk*Fi».s^^f»’ » 

CLI..&,2lBoaL,12« UagJlmrlfdU>»>t,wf!r,lMnXn ll.»sdlS«f 
^ Pattcs *crr— >rn«. ibffCWrt F«* Art ibastbaii'rt t*i*»btos a w 

fS B. Ii. S.. An_ 2a 1»» r^f rt iUsg Ibff Gormaira* pw »*f 

oavoat wikb lify my lij-i ti» pltlafiS ■** J** 
St4 sn-OTj— Qcmit cuti. p^r^y c-dmii to foy L» tin jiitf* «t to 

H-lolL. 21So(ii,lS3 ttmiosof Zcrt»ooJ»Bii* 


.STAarp Durr, befcttd of. 


Stt CowMxisf— Cowao«nor Snr* 
mn Cirn Psociorac Coca 
[I InA Jor., O a, 87 . 1 Hyd*. 149 


S.C Zonworpirr llMmy Keitff 
o«nor Snr* to t»¥ Eoexb cr Brmr* 20Tv B.i'-'® 
8 Faanroofportiottofapi*^ 
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1 V?.X riJ tarn? property bo* ElOTO u rtliff 
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ItF B., 3 £U ,12 I 
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**m*T C» ixxstul Di.» Dr*T ** Sadler Ctoflrt, asi ^ 

^^E, 8 np Trol., 8 U ew B. Sii.BS aeaet of tie jortio, beware It bad 
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1.11 Ji. Ifc Jh, S73 note Gmsuao \i»m Bo* . , 11 TF.E.» 
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-STATJEMENTS liTADE OTTT OP COTTBT. 

See 3IAGIB13ATE .TtrsisDicnox OP— Ges- 
ERAE JtrElSDICTIOV. 

[X li. E,, 14 Bom.. 672 

STATUTE. 

— Promulgation of— 

See Ouvs or Piioor — Mortoaoe 

[B. L. E, Sup. Vol,, 416 

Eepoal of, EfTeot of— 

See CAsrs undpr Appkai. — B ioni op Ap- 
peal, Epiect op Repeal oa. 

See Cases ESnEii Citjl Frocedtre Code, 
1SS2, s 3 

See Cases dkdee Eseoittiox op Decree 
— Epppct op Chaloc op Law ppsd- 
XNO ExECtFTIOJT 

See Ltuitatiol'— S iATtrrps OP LutrrA- 
SIOK— LnrrrATroN Act, 1871. 

[L L, E., 1 Bom., 287 

See jrAGISTEATE, jEETSDICTrON OP— SPE- 
CIAL Acts— S lADRAs Act III op 1SC5. 

[I. E. E., 1 Mad., 223 

See Opfence bepoeb PEyAL Code came 
nrro oppeatiov. 

[L L R., 1 AIL, 599 
1. 1,. E, 2 Calc., 225 

5 & 6 Edw. nr, c. 16. 

See Salarp . 3 Moore’s I. A., 436 

32 Hen. Vni, c. 34 

See Lakdeord akd Tenant— roRFEixuRE 
— ^Breach op Conditions. 

[I. E E, 14 Calc., 176 

13 IBliz., c. 6. 

See Debtor and Creditor 

[1 Hyde, 178 
2 Ind. Jup , O. S., 7 
1 W. E, 41 
E L. E.. 10 Cnlc., 616 
L. E., 11 1. A, 10 
1. L. E, 11 Bom., 666 
EL.E.,lSEom., 434 

See Insoetent Act, s. 2G. 

[I. L, E , 3 Calc., 434 

See Tbanspbr op Peopertt Act, s 53. 

[I. L E, 22 Calc., 185 
I. li. E., 23 Mad., 184 

— Doctrme of Jraudulent 

conreyanee void nyainst creditors —Iho doctrine of 
a fraudulent eotncjancc being void ns against cre- 
ditors held to be a pnnci|le of Hindu as it is of 
English law under 18 Elizabeth, e. 6. Shamkissobe 
Sbaw v. CowiE . . 2 Ind, Jur., O. S., 7 

See SCDnEEKEBNA CnOWDHBAlK 1 . Gopee ATordn 
Sein 1 "W. JK., 41 


STATUTE-confintierf. 

27 EUz„ c. 4. 

See Dpbtob and Ceeditob 1 W. E., 41 
See Thanspek op Propeetx Act, s 53 

[I. Ii. E, 22 Calc., 185 
See VOEUNTABr Contepavcb. 

[22W. E, 60 

43 Eliz., o. 4. 

See Bombat JtcNiciPAii Act, 1888. ss. 143, 
141 . 1. L. E., 16 Bom., 217 

See WlM— CoVSTEncTION, 

[14 B. Ii, E, 442 

3 Jao. I, c, 7. 

Stat^ 3 Jac. I, c 7, has not been extended 
to India. IVrtElNSON r, Abbas Sirkab 

[3 B, L. E., O. C„ 98 

21 Jac. 1, c. 16. 

i8ee English Law — Limitation. 

[6 Moore’s I. A., 48, 234 
See Limitation — Statdtfs op Limita- 
tion- Stat. 21 Jac. I, o. 16 

[6 Moore’s L A., 43 
See Statutes, Construction op. 

[6 Moore’s L A., 234 

29 Car. II, c. S. 

See Guarantee . 5 B, L. E., 639 
See Cases under Statute op Prauds 

29 Car. II, c. 7. 

See Lord’s Dap Act. 

31 Car. H, c. 2. 

See Foreigners E Jj. E., 18 Bom., 636 
See Habeas Corpus . 6 B. Ii. E, 392 
2 & 3 Anne, c. 4, s. L 

See Vendor and Purchaser— Hotioe 

[I. L. E., 6 Bom., 168 

. 6 Anne, o. 2, s. 4 (Ireland). 

See Vendor and Purchaser — Hotice. 

P. Ii. E., 6 Bom., 168 

6 Anne, o. 35, s. 1. 

See Vendor and Purchaser — Notice. 

[I. Ii. E., 6 Bom., 168 

7 Anne, c. 20, 

^ee Vendor and Pubohasee — ^Notice 

p. Ii E., 6 Bom., 168 
8 Anne, o. 14. 

See Landlord and Tenant— Patment 
OP Rent— Geneballt. 

[3 B. L. E., O. C., 66 

. 7 Will, m, c. 3, B 2 c 

See Waging War against the Queen. 

£7 B. L. E, 63 

■ 7 Geo. I, c. 21, s. 6 

See Bottomep Bon-d g Bom., O, C., 64 
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8TATnTi:-««/-»«W 

— 8 Oeo n, C. 6, «. 1. 

iff \ I’fl'os 1ST) P> scBiiin— \onee 

[I. L. It, 0 Bom., lea 

14 Goo ni.c 4a 

'rr CoSTliCI Aoenjto rOTTllCIt 

ri I,. B . 23 Bom., m 
21 Oeo ni,c. 70 .a .6 
'■f Hiuu CoctT. Jcsusicno'c or— 
'UDkAS-ClTIl. 

[LI,. It, 8 Mad, 24 


6,,Massamci 11B.L.B.,2S0 

ttt JliotTT or Srn— An* uoiic ta la 
Em«e or Mtiirs)' Po«>iu 

[Ll*It,lC*le.,U 

■ 17 

Sf CortaicT Act i 27 

[14 D L. It. 78 
(•ettinm 6 B. L. B., 830 

tisoiOMO «» TcsASt-Ooaotsca 1 
0^ LlSli 1.I91T TO M40TI AaaCOK 
rtaunux rot luMortHim 

[L L, It. 8 Calc. 683 
LL.It.6C«t&,68d 
e«f LircioBi/ i>t> TrsixT-CoTrtm • 
Ttvakci, Law QoTtirisa 

(I I. It. 6 Cate . 888 I 

f«r STiTtTt Of FtlCM 

[6 B. I,. Ft, 639, 643 

, .1. ~ C«s<rr*«(i0ii A/Mt-f,** 

‘-“Ititn/giue a»J Sgeftn^a pAr fosrrrM 
/.—tie tro* eonrtnitljoa of a IT of 21 Cc<om in 
e 70, nnat ranfioe tk« rerdi “ ifc.tr InbcnUmc 
*na «««•.«>'' to qo«t^. reUtniK to nikmuorr 
aadnccntioabj UtedcfradiaU Siuiit r Pio- 

WrouoTii Po«5n 

P- 4 *^ ^ 8 Calc , 764 : 8 C !„ B., 76 


a. 2 L 


Ste Ptnr toc^en, Paictici ot-\ait. 
atws or ArM« 6 W, R.. p C ..34 
[1 Moore'a L A.. 383 


a 24 


SM Jrriciii OmctBj. Lusairr or 

12 Moaie'o I A., 293 
— 37 Geo III, c. 142, « lo 

"**rl'?'*®*T°* Cot*t- 

tcrorzis BzitsBzi SrrjTcTi, 

[7Eom,Cr.,8 

89&4oaeo m.e.70,a.3 

XSS-S'' «»- 

[L I,. It, 81 IbA, 24 

49Qeo,in,c.l28 

. 3 Mom'. 1 A, 435 


STATVTE—fcm/itufi. 

82 Oeo. m.c-lOKLofdBmainy'* 

Sff RiiiBT cr Sot— C atrma aj> 
a,r»n . LI,.n,17K«<L,492 
[L I,, n., 24 Calc., 418 

63 Geo.ni.c.l 8 S.*s eSeadlW 

ifrM JrMroiCTio’i cr Crm Carer —£*• 

Tirti . . LI,.B..lMaA ,89 

a. 105 . 

Sft JrtuMCTtot or Cukuai Cctk 
— E ntorsAX BeiniH Scx-icn 

[7 Bom, Cr ,6 

Stt MisiiTBArr, Jmmic'ias cr — 
QtV»A£ JctJfOIOnoT. _ ,, 

[6 Bom, Cr, Is 

— — ~ — ,,ia 

St, ADTOeiTt OtSlUL. . ^ . ,nn 
[4 Moore’a L A, Iw 

68 Oeo HI, e. 100 . 

Sti llAABAt Coirr*. _ 

C 6 B I, B, 418.657 

■' ' • — 4 Oeo IV, e. 34 , a. 8 . 


- 4 a«>.rv,e. 7 X.s.n. 


• 4 Oeo TV, e. 6 L 


S,» Jciiseimox or CxmxAL CoW" 
tnorus BtrruB Erwtcn. , 
[ 13 B.L.B^^’^ 

— 6 Ooo. IV, C. 18 


O Oeo. IV, c. 85. 

£«( SAiAtT . SMoore’aL A .,^85 

— 9 Geo. IV, c. 33 (Tergn”®®'* 


am, O. C, 1 

- 8 Oeo IV. e 73 , a. 38 . 

i*« Issoirm Act, 9 Cio II. ^ 

[1 Mooie’a LA,®' 

- 8 6 s 3 WilLIV,e. 34 . 


Set Paicnct— CiTtt CA*f^^“*“i^ 
Cocst - LI,.E, 22 Cal< 5 , 6 w- 
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■STATUTE — coniinued. 

2 & 3 Will. IV, c. 71. 

See Pbesompxiok— EA snitKNis — Light 
AHD Aitt . 3 B. Ii. K.., O. O., 18 
[6 B. Ii.B,., 86: S. O., on appeal 
12 B. L. B.,408 
li. E., I. A., Sup. VoL, 175 
15 B.li.K.,361 
I. L. E,,14 Calc., 830 

2«5 3Wm.IV, C.U4. 

See Enqubh Law— Bankbuetox. 

[2 Moore’s I. A., 263 

3 & 4 Will IV, c. 4L 

See Aptbai. to Pbitx ConAOin— C ases ik 
WHICH APPBAI. hies OB AOP — APPEAi- 

AHLE Oedebs . 6 Moore's I. A, 499 

See Pbitt Cocncie, Piuctick op— Spk- 
ciAH Leave to Appeae. 

II Ind. Jur,, O. S., 117 : 8 Moore’s I. A, 270 

3&4WilirV, a42, S.28. 

See Ikteeebt— Cases tihdek Act XXXII 
OF 1839 . . 6 Moore’s L A., 232 

3 & 4 Wia rv, c. 85, s. 43. 

See Cession op British Teebitoet in 
India . . I. L. E.., 1 Bom., 387 

[Ij. B., 3 1. A., 102 
10 Bom,, 87 

3 & 4 Wm, IV, c. 123. 

See .Theisdiction op Ceiiunaii Codet — 
Edbopean Beitish Shejeots, 

[7 Bom., Cr., 6 

6 & 6 Will IV, 0. 54. 

See Maeeuqe . . 2 Hyde, 65 

7 Wiu. rv, and 1 Viot., c. 85, s. 2. 

See Ofpence'on the High Seas. 

C1B.L.B., O. Cr.,1- 

1 Viet., c. 28, s. 9. 

See Wiie — Attestation. 

[13 B. Ii. B., 892 

2 & 3 Viet., c. 39. 

See CcsiODx OP Chiedeen 1 Hyde, 99 

3 & 4 Viet., e. 66. 

See Ship, Beqistebing op. 

[4 Moore’s L A., 179 

■ 3 & 4 Viet., c. 66. 

See JuBISDIOnoN— ADlUBAliTS AND VlOB- 
Admibaetp Jceisdiotion. 

[6 Bom., O. C., 64 
10 Bom., 110 

— 6 & 6 Viot., c. 39, SB. 1 and 3. 

See PBINCIPAli AND AGENT— AHTHOEEnr 
OP agents , 1 Ind. Jur., O. S., 17 
[1 W. E,, P. C„ 43 : 9 Moore’s L A., 140 

VOD. T 


ST AT 0 TB — continued. 

5 & 8 Viot., c. 45. 

See CopiBiGHT 1. lx, E., l7 Calc., 951 
[L Ii. E., 19 Bom., 557 

5 & 6 Viet., c. 100. 

See COPXEIGHT . . 8 B. Ii. B., 288 

6 & 6 Viot, c. 122. 

See Insolvent Act, s. 60 .2 Hyde, 1 

-6 & 7 Viet., c. 05. 

See COPSBIGHT . . 8 B. B. E., 298 

6 & 7 Viet., e. 94. 

See CoNSDLAE Codet. 

[L Ii. E., 3 Bom., 68 

7 & 8 Viot, c. 69. 

See Appeal to Pbivx Codnoil — Cases 
in wniOH appeal LIES os not— Appeal- 
able Oedees . 5 Moore’s L A., 499 

8 Viot, c. 18 (Bauds Clauses Con- 
solidation Act), s. 63. 

See Land AcefoisiTios Act, 1894, s. 23. 

[L I,. E., 25 Caie., 846 

8 fit 9 Viot., o. 109. 

See CONTEACT — tVAGERING CONTEACIS. 

[4 Moore’s I. A., 339 
L Ii. E., 23 Bom., 191 
See English Law— Wagees. 

[4 Moore’s L A., 339 

11 & 12 Viot, c.21. 

See Cases dndee Insolvency. 

See Insolvent Act. 

12 & 18 Viet, c. 88 (Bocal and 

Personal). 

See Bailway Company. 

[I. Ii. E., 16 Bom., 637 
I. Ii. E., 16 Bom., 484 

12 & 13 Viet, c, 98, 

See Jdeisdiction op Ceuiinal Codet— 
Genbeal Jdeisdiction. 

[8 Bom., Cr., 03 
I. lb E, 5 Mad., 23 

See Offence on the High Seas. 

[8 Bom., Cr., 63 

12 and 13 Viot, c. 106, s. 66, 

See Insolvent Act, s. 60. 

[L Ii. E, 21 Calc., 1018 

13 & 14 Vict , c. 104. 

■See CoriBiQHT . 8 B. HE,, 298 

14 & 16 Viot, 0 . 19, s. 6. 

■See Ofeenoe on the High Seas. 

^ [1 B, Xi. E., O, Cr., i 

13 a 
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1B&18 Vict^e 62 b 41 
rii*’«T L L n . 9 A1U181 

[L 13 I A. 124 
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17 & 18 Vlct, c. 125 
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Pbotiitt 1. 1.. H-. 13 Bom, 263 
21 & 22 Vlct, e. 70 
8„ CorrsiOBT 8 B L n, 288 

21 & 22 Viet, c 100 

Set Dobioib 1 L. a. 4 Calc,lO0 
See JplllniCrlOT-CACiBS or Jr* *ric 
WO Cabbtito os Bcbi 

5BSS, OB WobbISO SOB OlIT 

„ _ [IBydo.ST 

S«« JrBIBDICTTOS OS CuTlfl^At CoTBr— 
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<n* District- T srst * 

[I. li. B , lo Bom , 186 
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fissltlOBTCSSni-ACTSPfSBW »«, 
cist 07 SoTBEBiGS Towns ** 
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[I Hyde, 283 
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23 A 24 Vlct, c 88 

Set JrMsoimo* os Cminsit Com- 

OBftkAli JCBMOICnOW *- 

fEE-B, 6 1184,23 
6 Bom, Cr,63 
Sit OSTBBCS OT TBB lIlOB Stll _ 
£8 Bom, Cr, 63 

24 Vlct, c. 10 

Stt Cttit r*TtrB JrBisMCTJOs— Atsn- 

IITT JoBJIOICnoT 

24 & 25 Vlct, c 07. 

Set AtTtit TO PaiTT forscit-CuM 
Tt wnicn AspBAA USB obbot— 

BTABTIAL OrtSTH'S OS laW 

p a B, 1 Calc, 431 
Set Ctl’toy os UBrniit Tzbritost w 

limiA , I l,.B.13’om,S« 

CUB, 3 LA, 102 
^ 10 ECIO-.S 7 
£<« DtTOBCB Act t s 

(LL B, 

AsPoBtiowtii I UB. 18 Bon, 633 

Set Bion Cortr, JmiMcno* ct- 

V V. p-cmi. -a- 

P UB,UAU,W 

Stt I»WA» ContciiB Act 

Sit JrBTBMcnoT OS CBnmiAi Cock— 

OtsiSAi JcBiniimos _ 

P.L a.3Cala,e3 


3««Tbbbito»t Tbawbtbbct 

[8 Bom, 112 2ivdrd,109 

24 A 25 Vlct, e 73 

Set CorsBionT 8 B. U B, S32 

24 A 25 Viet, e 10^ 


Set Pioa CotTTT JnisorcTTOr vt — 
Is.-'n' P-Cjtii. „ flos 

p.UB, 0 AU ,®23 


See Aptbai, to P*itt Crntm—CAW* 

IB WKICn ArSfAl II7S OR B^-SC* 
8IAS1IAE OrilTin* OS I AW 

PUB,1 Calc, 431 
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STATUTE ~continued. 

See CusioK op BuiTt=;n TEntirTonv in 
India . . I. L. R., 1 Bom., 367 

[E. B., 3 1. A., 102 
10 Bom , 37 

See JpRrsDicrrov op Cirni Coprt — 
POLIIICAI. OlPICBBS. 

[7 B. L. E., 452 note 

See Jurisdiction op Criminai. Coum— 
General JdbisD otion. 

(I. E R., 3 Calc., 83 
L E. K., 4 Calc., 172 
E. E., 6 L A., 178 

s.lL 

See Inbodtest Act, s 5. 

[I. L. E., 21 Bom., 405 

ea. 11 and 13. 

See JuRfSBicwov or Cbousal Coubt— 

• Gesehal JDRiSDioriotr 

tl. L. E., 3 Calc, 83 
L L. E . 4 Calc., 172 
E. E., 6 I. A., 178 

a. 12. 

See Hion CotrnT, Jurisdiction op— Cax- 
ouxTA— Cira , . 24 W. B., 366 

s. IS. 

See Letters Patent. Hion Court, 
ox 15 . . I. E. B,, 17 Mad., 100 

See Letters Patent, Hioh Court, 
S’ AV. f., at. 27 .2 W. W., 117 

[Agra, P. B., Ed. 1874, 186 

= 8.14. 

See Chirp J ustioe. Power op. 

p. E. E , 8 Calc., 63 

8.16. 

See Apppax to Peitt Councix— Cases 
IN WHICH Appear xies or not-Ap- 
PEAXAiiLE Orders . 13 B. E. E., 103 

See Land acquisition Act, 1870 

[15 B. L. E., 197 

See Nuisakob — Under Ceiminax Pro- 
CEDDHB CODB I. E. E , 19 Calc., 127 
See Retiew— Power to Keview. 

[6 B. E. E,, 333, 334 note 

See SjiAXX CACaE Court, Presidency 
Towns -Practice and PaocbDUKB — 
Lbai e to due I E. E , IS Mad, 236 

See Cases under Supekintendevoe op 
High Court— Charter Act, s. 15 

8. 16. 

See Judge op High Court. 

[L E. E., 16 All., 138 
EE E, 20 All, 287 
E. E«, 25 L A., 5d 


STATUTE —Continued 

B. 18. 

S~e DiroRCE Act, s 2. 

lI. E. E., 10 Bom., 422 

23 Viet., c. 24. 

See Jurisdiction — zIdhibaxty and Vice- 

ADJIIRAXiY J UBISDICIIOK. 

1 10 Bom., 110 
6B. E. E,323 

28 Viet., c. 25, s. 3. 

See High Court, JumaDiorioN op — 
N.-W. P.- Civil 

[I L. E,1S All., 375 

23 & 29 Vict , c. 15, 88 3 and 6. 
See Dll ORCE Act, s 3 

[I. E. E,, 10 Bom., 422 

— 28 & 29 Vict., c. 17 (p'eamble). 

See High Court, Jurisdiction op — 
K. W. P.— Civil, 

[E E. E., 11 AIL, 490 

See Statotes, Constbuotion op. 

[L E. B., 11 AIL, 490 

30 & 31 Vict , c. 13, B. 99. 

See SiiAxi Cau»b Court, ilopuaslx — 
jurisdiction MuiTAttY Men. 

[2 B, E. E., S. M., 3, 7 

30 65 31 Vict., c. 124. a. 11. 

See Oppence on the High deas. 

[7 Bom., Or., 89 
I. L. E., 14 Bom., 22/ 

— 31 Viet., c. 4. 

See Specipio Pebpormanob — Speoiax 
CA aES . I. E. E , 17 Bom., 232 

— — 32 65 33 Viet., c. 71. 

See Inboxvent Act, a 40 

[13 B. L. E., Ap., 2, 8 

— 32 & S3 Vict., c. 98, a. L 

See High Court, JuEisDiorroy op — 
E.-W. P.— CniL. 

’ [I. L. E., U All., 490 

See Statutes, Constbuotion op. 

[EE B, 11 All., 490 

— 38 & 37 Vict., e. 68, s. 25. 

See Tbansper op Property Act, s. 132. 

[L E E., 21 Bom,, 60 

37 65 38 VioL, c. 27, 

See COUETS (CoXOVIAX) JUBIaDICIION 
Act, 1874. 

See Oppence on the High Spas. 

[I. E. E., 14 Bom., 227 
E E. B., 2 l Caxc 782 

13 G 2 
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BTATUTE— 

'39&40VIct,c.’ia 
« t CoK«rxi* CocsT 
Cl 

43 & 43 Viet., e. 83, 8. 144 

ste ABXT DuciTLCni Act 

[70 U»H83a 

43 & 44 Viet, e. 10, », 10 


STATDTB OP PBAUD8 (SO Car H, «.8) 
S - 

ti* JItfi Cvrt OrijMul Ctril 
Don tb« EUtet« ef Fried* itra vj ptrt ef t4» 
inu r d gf* ef ib« Ilisb Ceart In It* crsliu jani^* 
loof BiK Bior* Dctt » lioTooorieiMooin 
asB • Boorke.O C.,S07 

4. *, i—jpfl eat Mt tt— 

Emreptam dtfeeJaai — Th* Iti »«twn6f tbe *Utto 

ef Fraedi applie* fo f**f» In th* vkIjukI fa ««= 


44«4SViet,e 41,8.7 
See VexjwK m Prscsiin— Sntacn 
otCotoift Z. Ik R., 25 Calc, 208 


44 & 46 Viet, e. £8 

CicM C<jr*T Merctm. — 

JnienicnoT abxtact 

[L Ik It. 13 Cnle.. 143 
I. Ik It. 10 Bern, £18 
L Ik It, 10 Had., 818 


£ IkIL,13Cal&,d7 
18 Cale, 144, 373 

61Vlct,e.4,8 7 

s»* Skau. carii Cootr Paxmncr 
Tewi— Jonuotcno*— AnxT Act 
(t Ik It, 18 Calc.. 144,373 

STATUTE OP EISTRIBDTIOIT ^ 

SmPauo I. Ik R, 8 Boau 75 

I 

STATOTE OP PBAUEB <28 Car H, 
v** Btisitci— P iaot Ensnci-Vur 

woo* CoTTBAPicrm w«mi» i» 
tTKeicisTs 8RIkB,845 

of ilgnattire Tinder— 
St* CosraicT — ASTWiTOTT or Con 
TBACTI— AmUnOT IT P*»TT 

^ I8B.lkR,305 

■>’« .-Tb. .ttht. .1 

[tlkRifi Bom., 383 

[IBom, Ap.,1 


I B. 2f Ota III e 70, 

a ir—Biedm Jefemtaef^—The 4Ji »frt» rf,*^ 
I Statntecf Frand* dor* eet applF to enlt* fa 
tho drfredaot U a llDda. Azuix Anuni* * 

1 l8«A*TrkAAU> PlCBT*! _ 

I [611 lkR,e43 WW R,S03 

e Il,nJua»dMtit»*i*t 

WliTT* a OTtrart u l«Ted fa ^1* 
tnn *Btmd fato, bnt Be nrsicraadsta tbmo' fa 
wn lag ha* tignrd by the partir*, • Hw* 
drfm^At It eet nUtlrd le plead tb* SUM* « 
Fraod*. liat lUtnt* not brfay apptieabl* fa H»® 

(or***idlr— UabetDediA) dffmdaaU. Dottovtui 

o CsmsooK OrmiK - 

[llad.JaT ,0 a, 70 ISydsB 
7 il O**. ni t to, 

a. jj^Catirwtt »f feanetta-,-! reetrart « f* 
rant** U a ■’natUr of and deCfag* «itfa> 

tb* uno* of a 4 ef SI Gnx III r *0. ^ 


• EfTATCTES, COTFBTBUCTIOK OP— 

I Sr« DinOAt aicnciTAA Act IWi. 

\ [I.IkB.,17C*Ier3S9 


3«(BE*aAATn>AXCTAcT a.t74. ^ 

[I.IkE.,14Cal<ue3® 
5«BonAT A*XA*iAcr,18 A* 

n.IkB.,17Soa^JW 


tI.IkB,SOBoiB.,6i‘ 
See EoiDAr PiTTJm Jrumfnof ^ 
a.11 Elk It, 20 Bom, ^ 

^ [L Ik R. 23 Bom., 6®* 

See CiirmcAT* o* AJ>«s»TMr^ 
CnzcrtCATB rxo** Boksat tw 
TJ0» Till Ot 1872. 8TC. ffj 

(LIkB-.13Sonu»^' 
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STATUTES, COErSTEUCTIOir OF 

— conltnued. 

See DSKKAIT AOEICTJETtmiBTB’ Behep 
Act, s. 56 . I. Ii. B., 14 Som., 616 
See Cases wkder Execemon op Deceee 
— Eppect op Chanob op Datt PEHorso 
Exectoios. 

See QCAnDiAKS and Waedb Act, s. 39. 

[I. L. E., 18 Bom., 876 
Z L. E,, 26 Calc,, 909 

Se(r JWDOE OP High CotroT. 

[L Ii. E., 16 AIL, 138 

See Luotation— Stattites op Limita- 
TIOK— Generacet. 

[13 B. L. E, 177, 264 
I. Ii. B., 1 Bom.. 19 
I. Ii. E., 3 Bom., 207 
I. L. E, 6 Bom., 26 
See Cases dndeb Limitation Act, 1877, 

3,1. 

See Limitation Act, 1877, b. 14. 

[L Ii. E., 8 AIL, 476 

See Limitation Act, 1877, s. 23. 

[I. L. E, 14 Bom., 213 

See ITadhas MdnioipaIi Act, 1878, 8.192. 

p. Ii. E., 2 Mad., 862 

See Madras BEOuiiATioN XXV op 1802. 

P4B.ee., 115 
L.E.,1I.A,. 268,282 
See Madras Towns Isiprotement Act, 
1871, B 3 58, 62 L Ii, E, 3 Mad,, 129 
See Magistrate, ,T drisdiction op — 
Powers op Magistrates. 

[L L. E, 18 Bom., 380 
See Minor— Cases under Bosidat Minors 
Act i , I. L. B.,*4 Bom., 686 

See Pensions Act, 1871. 

p. L. E, 1 Bom., 623, 631 
L L E, 2 Bom., 284, 348 

See Pre-emption— Biout op Pre-emp- 
tion . . I. L. E, 13 AIL, 224 

See Secdrite POE Costs— Sdits. 

p. Ii. E, 21 Calc., 832 

See ScPEEUE Court, Bombat. 

[8 Moore’s L A., 468, 488 
6 Moore's L A., 234 

See Teanspee op Propeett Act, s. 2. 

[1. Jj E, 12 Calc., 683 

See Transfer of Peopeetx Act, s. 99. 

P. L. E, 19 Mad , 382 

3 _ Mode of construction. — Tho 

meaning of on Act is to bo gatbered solely by refer- 
cnco to the Act itself. Mdddoosoodkn Oex v. 
BAMAoniiRK Mooe^ejee . . 1 Hyde, 100 

2 . . — In interpreting 

statutes the more literal construction ought not to 
prevail if it is opposed to the intention of the Legis- 
lature as apparent by tho statute, and if the words 


STATUTES, CONSTEUCTIOir OP 

— eontinved. 

aro sufficiently flexible to admit of some other con- 
slrnction by which that intention will bo better effec- 
tuated. Caledonian Sailteay Company v. Xiorth 
Briiisli Maihoay Compant/, L. S., 6 Ap. Cas,, ltd, 
referred to Qdeen-Empbebs n. Hobi 

p. Ii E. 21 All., 391 

3. Duty of Court . — 

Wlicre the terms of an Act are dear and plain, it is 
tho duty of tho Court to gi»e effect to it as it 
stands. Gcbeebumah Sibxab o. Mohcn Ladd 
Shada p. L. E., 7 Calc., 127 : 8 C. Ii. E, 409 

4. Preamble. — A rule 

of construction is that tho enacting words of a 
statute maj be carried beyond the preamble, if nerds 
bo found in the former strong cnongh for tho pur- 
pose, Chinna Aitan u. Mahomed Fakbudin Saib 

[2 Mad., 322 

6 . Act xni of 1859, 

Preamble, and s. 2.— Where the enacting sections of 
a statute are clear, the terms of the preamble cannot 
bo called iu aid to restrict their operation or to ent 
them doivn. Qdeen-Lmpbess r. Indaejit 

p. Ii. E., H AU„ 282 

6 . ; Pre-exhting state 

of late. — The pre-existing state of the law, as recog- 
nited by tho tribunals, is one of the chief means of 
interpreting laws of procedure. PbabhakabbiiA'C 
c. VishwAmdhab . L Ii. E., 8 Bom., 313 

7. — Reasons for en- 

acting lata — Motives of parties. — If the words of a 
law arc clear and positn e, the^ cannot be controlled 
by any consideration of tbe motives of tho party to 
whom it is to be applied, nor limited by wbat the 
Judges who apply it may suppose to have been the 
reasons for enacting it. Jodoonath Bose v. 
Shumsoonmssa Begum. Buzeooe Euheem c. 
SnuMSOONNissA Begum 

[8 W. R., P. C., 3; 11 Moore’s L A., 651 

8 . Intention of Legist 

lature in framing Act. — It is not for a CiA Court 
to specuiatc upon what was in the mind of tho Legis- 
lature in passing a law, but tho Court must be bound 
by tbe words of the law judicially construed. Mo- 
HESH Chundes Doss v. Madhuh Chunder Siedab 

P3W.E,85 

9. Madras Munici., 

pal Aet CD of 18Si) — Inaccuracy in Act . — tVhero 
m an Act of the Legislature tho context discloses a 
manifest inaccuracy, the sound rule of construction 
is to eliminate the inaccuracy, and to exeente tho 
true intention of the Legislature. Jennings v. 
President, Munioipad Commission, Madras 

, [I. L. E, 11 Mad., 253 

10. ; 7 - “ Objects and 

reasons ” of Act — Forms in which Bill came before 
Council. — For tho purpose of ascertaining the inten- 
tion of the Legislature in p issing an Act, where that 
intention, so for as can bo gathered from the Act 
itself, appears doubtful, tho “ objects and reasons ” 
may be referred to. It is not, however, permisBible 
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fo irffT f r Ihii rorfo»» lo th« T»noa* form* In 
»1 th tlf H 11 CM tiwilt kwf T» l)i» L^tdalarc 

X'OCBK E.'3i L L. n,, 8 Bom^ 241 

11- — httttj 

Ae! 7 / /’> ) t f^Ohjfett ati rraw for BA! 

% f L^a^Aafmrt — ^orr * — 'Vhrtferf id 
« rsto r 13 Act tbr “oS] -rt* cR 1 r<cn^i** for Ike 
£ U 0 t CM |ci«cd 01 iBci celiBB lb* latntwn 
o' tbr 1 p- i Ivnrc con be rrf crrd to. JI7»u*t c 
Tt ) \ I L H 8 fl-cc. }4t trtrmi to FAsr 
Jaiu r Gors Jioan JciLt 

rt.I.B..ie Calc,G44 

12- Brftr^vt t» ot. ■ 

Jtrft Old ami I <rtp,ri o/ «r7rer Co^ 

« Uft In e*cijtf3in o e-itole the Cenrt nnoot 
refjT fc* the itiGTBOit of o'-jrrti and mnneatlae ed 
to a ini or to tbr rnort cf a «rWt Caniritirv 
cr lo th» Atiairi of Ihr Lr;u.itQ>« bst ran eot* 
toktothcfUtnUitilf Q.r . £■«*„„ , 

> L P tt Cal,^ -3/ and 
t i L E, 

t Ci/r ‘n? r nmtcd freot on iby text Emn 
Bitb<b r tfHAwaai puno 

ri-Iun..l4 Aa.l4S 

„ fronl Cria $ 395 

iTl r' “ ' '»/"'•« <» o/foiMa 

V " *' *■'*'' '•'* Cottmtifta — 

10 tie p3fp M of ronrtr ing a arrtwn of an Act 
•ndiKerli nri tt • intmlMR of t) r UBilat re the 
of the Indun Law Corem nionrrtera S<1 « 
CwiB ties apt^ mud to co- eider tie B n mt W r*. 

fPTTM hi. Qacec- !«<■»<« r r«H rk 

jtai 7 L. 14 Cal ,'9/ fovloerd. Bomiis 
Cbcbwji «A!i9Tal » Dlir X enti, *" 

tl- 1*. ^17 Cole., 853 

CtiucBurDU JoiiBi > ni» Kienc 

CI.l,.R,ie Mid, 207 

4ef~0t^t-t and rrar*mi for Ji ^mJ B J r 

Ciif'-. 7?7. ref ~jJ, f*«* I L. B If 

ir.» I, a. p..„ „ 

not reqn rrd tUt i7 *" «PI»»1 tbet « 

.ut. yiTJ? S Ss 


at a pTVT time whm l» fintbrnne l»»j tbe c’-jert 
berac that the t itBtrry Uer bcann? on the cAifft 
iboold he collected and Bade appl’ciUe to tfce rcd» 
In); nrrvaftancni ror tea a p lAire rntrtinr*t be 
aoRoIIrd hr iodieaUnsi of {jitmtu't. at a pn r tier 
pathmd iitKn prerioot I giiUtm oa tbe dttiT 
PnrreiTtisf of the Lev>«I*t re ia j>cniBf a •U'at* 
are rirlnded frost (omldrrallon on (h* jndim] nc* 
■tractiM of Indan a» w li ii Bnuih. »5 lEtct 
At»amiraiTCB.Gty» »iT. or Pt'dit e Ftnrill 
Mmjuck l.Ij.ll,S2CaJ<!-,783 

[L.E,2AEA,107 
15 T— — — J'rceerd •/! *f 

Aepii/tffare —Par Ptaat, Jr-Vnar£iKT» el lie 
Lejttilitarr cannot be n fer red (o as lep idate a-di 
to the cmtrvclioo of aa Act. .,fV«iaufnsr«r> 
Oamna! tj Prtgair i'reafof ilaUtei ! I- Er 
33 refc 3ft» t L. P^ P2 ! A, ir. fo.Wfi 
Qrn* Etfruzts r Sti Csnc Cemro 

[I, la R, 23 Calc, 1017 
Qrit9£xnMsr Bxi. GiyoAonic Tiue 

[E Is. B, 23 Beta, 113 

IB nMiSltCir^ 

Aft (Boat. Art J af 7«SC>7— Ae/rrcice fa iWrt 
ea D./7 IB Zepifa/.rerecie.;— FortberofT*^” 
ro^lniios an rl tbe d Vale opat tbe Bll •«* 
before tbe le^Ubte Ceoncil >• » t tobe n'rrredta. 
OoriLEiuasa raucncit e MxsoniaT „ 
[I.li.B;,18Boaul33 
17 ifee/taii a«fM 

fo ee fioa*e/^rr~llirciBai ftrtraare so part cl** 
esactBieoh Drnu bloixtn e ilatvar 

ir Ic B, 23 Csla, 55 

18. — Barytmel c^** 

t» ee fi ■< ef Art -^Slarcioal rohr to »•««»■• of »* 
lei do Doi form part of the Ach Seffwi t ^if'sa- 
L 2-3 Ci. D SIf. and DaVti BAM r 

Brtwa , I T B>25C>.fe,5t f n»td. Prni*- 
DIO ^ulc( SnoB r Uaw ‘^iim ror 

II.I,R.B5CalR.8^ 

. SC.W2»,677 

10 CeA.f, ms Oi 

)rrt a/— Tbe^jrct of eodtfjlRSa partieolar brmiK* 
of tbe Uc II that rn an* fOint iprciSraJ^ dealt 
cith tbe law il«oId tbenerfortb be asccTtained Vj 
inbTpreUng the laa^ase oied ia that cmetiomt 
(dsU^ of ii befere •earebto? ia tbe anlVcnun 
to dvorre chat nia? be tbe ta<r ai lud doca ia 
pn T Acumv The Imctiaye of eoeb aa rnectoeat 
Bait rerrire lU tiitar>t nranme witloat a*? 
aaeaofiioo as to ■(•haring rr ball/ been the intea 
tioa to leare BBiIterrd tbe U* aa U n >t<d brfae> 
Brmk mj Ematamd e iaglMra, L A, PSSl A- Cm 
BtT rrfrrrrd to. ^oumio NiTH SilCAl ^ 
E*»*lJ,nil3t Put . 1 . 1 * E- 23 Calc, C63 

FUR, S3 LA, IS 

aj Ci#e« ''asff** 

BmrrmUtad Ertatn AeU fVI af /S-« aod T**/ 
3SS#^-Dea Bnaltt AA fIX aft^J—Brrf 
ca/ee ia A U —Tbe «tale patlirstiaB o* the fn^ 
^ta being framed cUh margmal octet, loeh B«« 
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— continued. 

may be used f.ir the purpose of interpreting an Act. 
Kambshab Peasad c. Bhikbak Nakain SnfQH. 

DhIEHAN IsABAIIi SlKGK t. KAUBSHAE PEASAD 

[I. L. E., 20 Calc., 609 

2L Slatules of limita- 

tion. — Statutes of limitation being in limitation of 
common right are not to be extended by construction 
to cases nut cle.irly included ■within their terms. 
Paeashbam Jethjiai V. Eakhma 

LL L. E., 15 Bom., 299 

22. ^ Practice in eon- 

iraceiitian of the law — Sardship. — A practice 
which is in contr.irention of the law, oven if it is the 
practice of a High Court, cannot justify a Court 
in construing an Act of the Legislature in a manner 
contrary to its plain wording. Jiiir can the principles 
of coustructioa lo be applied to an Act be influenced 
by extraneous eoasiderations, such as qnesiious of 
hardship. Baleabaxi Eat r. Gobisd Nath Tiwabi 

[L L B., 12 AH., 129 

23. S ie ti n ciion 

between ajfirmatice commands and neffalire prohibi- 
tion — Irreoularities and illepahtiet. — As a prin- 
ciple ot the iuterpretuion of statutes, a distinction 
must be draun between cases hi which a Court or an 

-131110101 omits to do something which a statute enacts 
shall be ooac and cases iu which a Court oran otbcial 
does something which a statute enacts shall not be done. 
In the former case, the omission may not amount 
to more than an irregularity in procedure. In the 
latter, the doing of the prohibited thing is ultra vires 
and ilh g il, and therefore without jurisdiction. Eam- 
.BsHUB SUfGK V. SHBODIS tlKOH 

[X. I,. K., 12 AIL, 610 

24. Stamp da tp, 

Qhari/e of. If the express words of an Act do not 
warrant or necessitate a demand of duty or charge, 
it is not competcut to a Court ot law to extend such 
enactment or to give to the words a mtauing bejoud 
their strict and literal siguilication, so as to include 
any lase which may reasouauly come within the 
spirit of the enactment. In the aiatteb or the 
Pout Cahkinq iaki) Cosipaits: . 10 W. K,, 208 

25. — Special and general 

procedure. — Inconvenience pointed out of introduc- 
ing into Acts relating and intituled as relating to 
special jurisdiction only proiisious alfeetiiig civil 
procedure generally. ' Jhdow SIowi r. Chbaoak 
Baichasd . . . X II. E., 6 All., 306 

26. Retrospective 

effect oj Act. — Statutes are prime Jdcie deemed to 
he prospective only. JSoea constitutio J'aturis Jar- 
man tmponere debt, non pratteritisd’ Moan v. 
Ijurd'n, 2 Sxch., 23, approved of. Dooeubdass 
PETTAMBEBDASS 0. EAXU-OEL raAOKOOBSEVDASS 

[6 Moore’s X A., 109 

CntriTEBDHABEE SIKSEB V. NTOBSIKaH DuTT 

Bookooe 3 Agra, 371 

lAgra, F. B., Ed; 1874, 163 

27. Altera/ian in pro- 

cedure — Retrospective effect oj Act — Alterations in 
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-^continued, 

forms of procedure are retrospective in cSoct, and 
apply to pending proceedings. Hajbat Akbajutissa 
Beam: r. PamoIiKissa BEOtir 

[X X. E., 18 Bom., 429 

Baeeeishsa Pakdhaeikatk V. Bath Xesaji 

[X X. E., 19 Bom., 204 

28, Acts relating to 

procedure — Retrorpectire operation of Act — 
Pekkan Agriculturists' Relief Act ('XVII of 1S79), 
s. 73 — DeKkan Agriculturists' Relief Act Amend- 
ment Art fPI of liiHoJ. — In this suit the Subordinate 
Judge of Karmala held that the defendant was an 
agriculturist, and that therefore the suit could not be 
maintained without a certificate under s. 47 of the 
Detk.vn Agriculturists’ Belief Act (XVII of 1879). 
Under s. 73 of that Act, the finding of the Subordi- 
uate Judge upon the point was final The plaintiff 
appealed, the appeal including other points of objec- 
tion to the decree as well as that with regard to the 
status of the defendant. Pending his appeal. Act TI 
of 18it5 was passed, which repealed s. 73. At the 
bearing of the appeal the Judge considered the ques- 
tion ot the statutes of the detendant, and held that 
he was not an agrienUurist, overruling the decision 
of the 8nbordinatc .Indgc upon that point. Seld 
that the Judge in appeal was right in entertaining the 
question. The proeisions of Act VI of 1895 altered 
the procedure, and were therefore applicable to pio- 
ccedmgs already commenced at the time of their enact- 
ment. Held also ithat, even if the General Clauses 
Act (I of lS6Sj, 8. 6, applied to Acts not conferring 
rights, bat simply concerning judicial procedure, 
it could not affect the present case, as the repeal is 
not one of Act itself, but only of a section in the 
same relating to procedure. GAKOAKAil c. PcsAsr- 
CHAXD jS^athhbasi . XX. E, 21 Bom., 822 

29. S e red i targ 

OffeesAei Amendment Act (Bom, Act V of 1SS5J, 
s. 2. — S. 2 of the Hereditary Odices Act Amend- 
ment Act (Bombay Act V of ISbd) is not retrospective. 
Eahixikhan tv Patubibi Bistesaheb Khah 

[X la E,, 21 Bom., 118 

SO. ; Retrospeeii ce 

effect of Acts, Principle as to — Mad. Act nZI_ 
of 1S55. — ^In a suit for rent for 18G5, 1866, it was 
objected that puttahs .md muchalkas were not ex- 
changed as required by Act VllI of ls63, which 
came into force on Ist January 1866. Setd (revers- 
ing the decision of the Civil Judge) that Act VEI 
of lb65 was inapplicable to the case. The general 
principle is that rights already acquired shall not he 
affected .by the retro-action ot a new law. Enlcs as 
to procedure are not exceptions, bnt the question 
here was not one of proecssual, hut of material law 
hlOBEis V. Sahbajiuethi Eatae . 6 Mad., 122 

SL Penal provision 

in statute —Retrospective effect. — ^Ectrospectivc effect 
is not to be given to the penal provision of s. 2, 
Bengal Act VI of 1862. Kobokasth Det v. 
Boeabakaxth Box . ■ . .1 IV, E., 100- 
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Cfl 

iVaaJ *laMt— 

Sfffal Jcf fBfnj Act Til ej tS78}^ 

PcDu fUtute mast be eonjtmrf atncllj, 
ootbing u to be reperded m withla the nreniap 
nr the itatofe which ji not withm the lettet «ad 
clesrljr end intelligibly detcribed b Ih* ytrj word* of 
the itotole itjelf EmsiiS e Koli LiZAKa 

[I LR., 8 Calc., 214; IOC L. R, 165 
r*»al tIaMt— 

JXA/ of J'60 —A penel eutnte iheald, when 
it» meemng ii doubtful b- eouitrued b tbetDeaner 
fsTcureble to the lihertiee of the labject. and 
thmi more ee^Ully to when the pentl maetment 
i» of tn eiceptiontl ehtmetee Bio r BintTi »r* 
Minmii T, R H., 1 Bool, 308 

—Stmilt—S 499 of the Indian Penal Code ebontd be 
eoojtmed witbont reference to (he Engluh law Iw 
M ^aali« TBttAXii LL R, 19 Boat.. 340 

n Btptol Air iflijrf,. 

Mfiea— Jle;>«j,«aM'y — 8Utnte* ire not to^ be ^td 
tobe reptoled by leuplicalion. unleae therepumoey 
Mween the new p^.uion end a fomer £Itoto S 
gau and unaroidabU StriPatBl N*tc»C e 
I ZaB,6Mad..83 

TsS'; ‘■"^r 

«: ’"ui'm “ss; 

3.J 1 Mad, 115 

repeal remain ralid. Bnt a ^ i* “• 

law wbch it repeaJa an aS ’ , Uie 

^pahhc impo?Snt ob,«tfrnr.T?ii“«S^ 
peen on that aeeonnt a rrtnvmrti,. it 

iW - ^ ®-p 8 Bom,, 340 


BTATUTES, COKSTBUCnOlT OP 

— eeafiaaed 

Tchtire nghte of the partloe to each other b the 
new Uw. Bnle folbwed io the bterprrtation 0 * let 
X of 1859 CcsoiiTZErBrB Doss t Mibobis 
Ksviru . . . , l^y,869 

39 — ■ ■ .. . , , Attfraliaye/Uy 

wlt/e Mif le Mj,tf~Aet XIX ef iS57, a Hi 
— Repeal, xffeet o/c— IVTiere the law li alwrd 
while a snit u prcdiny, the taw as it etltU whn 
the act on was commeBt^ mnst decide the rights ef 
lb# i*rtiei uilru the Lr^Iitorr, by (he Ungnsj* 
Bted, ahows a clear loteotim to rary the DiDtBt3r«> 
latuwa ef aneh pcrtiea Orszxir Tiioao Co( 
ruTT# TbxkasuiVbui SBom^O C, 45 

40 • . .-JTepeaf.rferfe/i 

«n rtffH of aWioa —A right of aetiro u *ot Ukm 
away by a change ia the Uw, snlras by expreH c» 
actment 1 hot ia (he raae of mere pmerdiire, nulew 
tomethbg >a said to the contrary, the new law, *he^ 
Ha Ungnsge i* general in its terms, applies wiibosl 
lefetence to the fonner Uw or prwednre pEi*n 
fioXSBit r nOBMiSJT BSXJOISI 

pBoTn.,0 0,4» 


41._ 


Rielf »/ « 

Att xri ojm%~Att rju’ofim, * x-Arf 

Xir of mo, • Iv-On the 27tb of Joss IWJ R 
we# sgrred by and between X, S taniBdsr, ssd J> 
a talyat, (hit the Isltcr iheeld pay RSO aosssuy u 
the rent <1 hit bcldiug, and that for the futars n 
fsrther nm in eseesi shoald be demaaded a is» 
breoyht for enhancemeal of rent At the dst^ 
the igrrement Act XVI of 1843 wu b A-ree ^ 
•ettlement of t»e dirtn<^ where the Isad mroP'*^! 
of which the agmmest wai nude was sitna^ft ^ 
piredoDtbc lilif July lb70, before when Art IH 
of 1843 was repeated by Act Till of 1K» 

Act waa repealed by Act XIV of 1870. btb 
nebg aoy right or title which had alr»dy 
Sold that DO right of actioo to iTOid cr „ 

repudiate the engageaieot of the 27lh cf Jeo* 
aeemed to the namiDdar before the pasHBg of *** 
Arts Dzonxr c Ssnowsar 8R w.svs 

42. Oujanl r#UH* 

dfrt'Act fXtm Act Vl^f f'BSJ.i Bi, « 
Ref'espee/ir* «prra(<en— Cef/er/or re/»*i»y Xo r^ 
ylrwi tal* wifAoaf eaarfioa wader AA pat^ 
decree was wader rzecw/ioa. — A deerr# 
mortgage-bend pasted againit pars cf a tabsbdafS 
ettote on the ICtb Angnit 1887 was tranifrtrt? 
nnder a Sfi of the CItQ Pro^nreCWe (Act II* f' 
IbSS) to the CoUedor for eicention The r™P^7 
was sidd on the Mh Angnit lb59. bnt the Colle^ 
refuted to eonfinn the nle, ai the eanelioo of iw 
Ooeemor in CotdciI nnder cL 2, a 91 of the TaluU 
dan Act (Bombay Act II of 1S*S), abeb cain*®W 
fone OB the -Sth March 18«9. bad not been cMsaif^ 
XTe/d that the eection was not rettneprttiff^ V 

K lion. and that the tale ebould be 
ugh no aanction had been obtained. 

Act passed, t) e plaiatiShadalrcadyartjnireda eeiim 

ngbt by tbe decree to haee th» pirperty told. 
pmnmptioD wat that the Leg uiatnre did nc* ln.e®o. 
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— continued, 

to interfere ■with tliat rested riglit. That presnmp- 
tion nns not rebutted by any intention to interfere 
appearing in the Act itself. E/MAie Moti r. Pathtt- 
BHAi Pamibhai • I. L. It. 17 Bom., 289 

43. Statutes mahing 

contracts void and those prohtbtting actions on 
them. — The distinction between enactments which 
declare contracts absolutely soid and those which 
simply proside that no action shall be brought upon 
such contiacts pointed out. Vissappa c. Eama- 
aoai 2 Mad., 341 

44. — — Statute imposing 

duty — Action for failure to perform it. — 'Wiicrc a 
statute imposes a duty, it, without express words, 
gives an action for the failing to perform that duty, 
and for wrongfully performing it. PoNNCSA'jrr Te- 
TAK V. CoiiECTOR OF Maduea . . 3 Mad., 86 

46. Limxiaiion Act, 

XIV of 1859, ss. SO, 21 . — In interpreting statutes, 
the words " must *’ and " shall ” may, in some cases, 
be substituted for the word '‘maj,” but only for the 
purpose of gir ing effect to the intention of the De* 
gislatnre. In the absence of proof of such intention, 
the word ‘'may” should be taken ns used in its 
natural, i.e, in a permisshc, and not in an obliga- 
torj, sense. Dehui and London Hank r. Ob- 

CEABD 

[L Is. E„ 8 Calc., 47 ; L. E., 4 1. A., 127 

46. — Hindu Wilts Act. 

— In construing an Act of the Gorernmeut of India, 
passed in the form peculiar to the Hindu Wills Act, 
the sound rule of construction is to giro their full 

I and natural meaning to the prorisos, and only to 
give effect to the enactments contained in the applied 
sections and chapters so far as the latter do not con- 
travene the full and natural meaning of the provisos. 
ADANOAMONIOBI DABEE t. SONAMONI Dabee 

[I. L. E., 8 Calc., 037 : 10 C. L. E., 459 

47. Land Acquisition 

Acts.— Acts relating to the acquisition of lands for 
public purposes must be construed strictly in favour 
of the subject. Sohabji Uassakvanji Dukdas v. 
Justices of the Peace fob the Crrr of Bombay 

[12 Born., 250 

48. Statute of Limita- 

tions, 91 Jac, I, c. 16. — Where words have been 
long used in a technical sense and hav e been judi 
cially construed to have a certain meaning, and have 
been adopted bj the Legislature as hav ing a certain 
moaning prior to a particular statute in which they 
are nsed, the rule of constmetion of statutes requires 
that the words used in such statute should he con- 
stmed according to the sense in which they have been 
so previously used, although that sense may vary 
from the strict literal meaning of the words. The 
words iu the Statute of l.imitatioas, 21 Joe. I, 
c. 16. s. 7, “bejond the seas,” are synonymous in 
legal import with the words “out of the realm" or 
“ont of the land” or “out of the territories," and 
are not to he construed literally. Buokmaboyk ti. 
Ltcloobhoy Moitichtod 6 Moore’s I. A., 234 


STATUTES, COIS'STEUCTIOE' OE 

— continued. 

_49. — — — — Liengal Llent Act, 

X of 1859, s. 77 — meaning of "determined." — 
The word “ determined" meant “legally decided by a 
Court of competent jurisdiction." Ghaxtb Ah v. 
Knmoo 

[3 M. W.. 61; Agra, E. B., Ed. 1874, 243 

50. — Xtoad Cess Act 

(Beng ActX of lS71f — Interpretation danse. Con- 
struction of.— In a suit on a bond by which certain 
land, admittedly lakhiraj, was mortgaged, the pur- 
chaser of a jiortion of the mortgaged property at an 
anction-salc for arrears of road cess due under Bengal 
Act X of 1871 was added as a defendant, and the 
low cr Courts, holding that the effect of such a sale 
was to pass the property to the defendants free of 
encumbrances, made a decree excluding that portion 
from liability in respect of tbe mortgage-bond. 
Hild on the construction nf Bengal Act X of 1871 
that the sale had no such effect, and that the whole 
of the property was liable to be sold in satisfaction 
of the plaintiffs’ claim. Although the effect of an 
interpretation clause is to give the meaning assigned 
by it to the word interpreted in all places in the Act 
in which that word occurs, it is not the effect'Of an 
interpretation elausc that the thing defined has an« 
ncxed to it every incident which may seem to be 
attached to it by any other Act of the Legislature, 
It does not follow therefore that, because lakhiraj 
property is defined in the Bead Cess Act, 1871, to be 
a tenure, all the interests and consequences attached 
by other Acts to tenures generally, or to particular 
classes of tenures, become annexed to lakhiraj pro- 
perty. Umachden Bag r. Ajadannissa Bibee- 

[X. E. E., 12 CbIc., 330 

61. . — Tax lUegally 

leiied, — A statute not only cnocts its substantive 
provisions, but as a necessary result of legal logic, it 
also enacts ns a legal propo-ition ev erytbiug essential 
to tbe existence of the specific enactments. W here 
the Legislature has imposed certain duties both upon 
the tax-payer and upon the municipal Commissioners, 
and those duties, ns to the tax-payer, enforceable by 
penalties, arc to be performed at a particular tune, — 
Held that there was implied a “latent proposition 
of law," which is as clear and binding ns if it bad 
been explicitly declared. That proposition is that 
there shall be a legally-sanctioned tax at tbe period 
at which tbe duties are to be performed. Leman v. 
Damodaeaya . I. L. E,., 1 Mad., 158 

52. — — Acts imposing 

taxes — Amhtguiig in Acts. — In order to impose a tax, 
due, late, or toll upon a subject, tbe framers of the 
Act or by e-lnw under which such tax, etc., is imposed 
must use clear and unambiguous words to effect their 
purpose. It ben tbe w ords nsed are ambiguous, the 
intendment of the Courts will bo in favour of the 
subject upon whom the tax is sought to be imposed. 
Thus where tbe framers of the Surat bye-law imjioscd 
n tax of Rl per Surat man upon “copper" imported 
into Surat for consumption, it was bold that copper 
wrought up into pots did not fall within the words of 
thobyc-law. Semite — That when a tax is imposed 
upon goods imported into a tOBm for consumption,. 
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md mcU pjods »fier li*>ins b<«i l<]^j<Yi«}totbr Uz 
opon bf . inirnn.-.l into the town are aftotirardt 
token out f r ttle into the nrjglil«tiring THit^raand 
TTra^ht Irvk irtoU tneli (.OciJe ore not liable t« be 
•ntjcrt.-ri to tii a Kfood time DruxBR Snimi 
* . 8 Bom,, A. C, 213 

_ Somla J/aai 

"pel J r nil o/I^SJ e fir p.lUt 

t‘n nt Where an Aft givrt power to a SlonieipatiU 
rr t. rporst on f r the pollie beaiCl, a more liberal 
toritmction o old be prrn to It thaa where p-wera 
are to be exereiaed mcTilj for private pah or other 
adrantiBe Oiirrajrrr ^AOt)lT^Ll^CAMiH<llllD 
(I li. II , 12 Bom,, 474 
talltrt i'afear. 

ntjh Court, r! 12— Etery aUtntc u to be mtef 
prrtedand applied »o fir ai iti Unpnipe admit* to 

OTwitb theeiUjIiibfd ml aof 1 ttmatnnalUw All 
Ifpiililioi II, pf,M4fit, tmitoful. It bind* all 
the Cr wn 1 ot OnW meh •5bj«t. of other 
WBtnei 11 hi.e brou^iht theaieUei withm the 
ai ^unee of the Severn •, Renoir,, Dawofta* 
JAJZAiif KBiwi4*iaiaLIaR,iaEoni..607 I 

r.®e? e . 90 7 , .f 25 I 

r/ ® * 22--ieiyi«l«ri„ pottr of t%o 

Cemnel ha* Maer to make liw* tad rreulatioo* 
bindiBB on all peraoat within the ladun tSntone* 
nadrr the dcmlnwn of Her Slajet* r. oo 
lath trmwnei were at^n rrd. i> lejvUlir* mw^ 

»rhra**lliT’ *”7*®"''' Atrh^dito 
- 4^?! ConnciU Aft (M 4 J* % „/ 

ia IJ. ^erenodff the dosuiioi pf IlcT Ar.i»rf. v* 

'.'”i “ yr-p >: 

£:'^iv"“K;y7,;T - 

not make the Uw yet it miT , r." 

.m., 

’fir’Eey, U — 


' tame ai the law In Foglaad Qerea feiyRir t 
I J/oiferetii / A. R.. 52 J/wf , acd Qaf'i Ea> 
frtur Jfomtjt.l I^H^U Bero.Sst referreit, 

1 and appnred of DifrtrTT L»oil.P.»*«»t*A*CM 
rADtissAu . . EIe.B..8S Ca]e,333 

[ 2 C vr.B,u 


r Boris Cmt 


- a fed St, 

«tetTrft<i. Abbciu a iioHAz Gm 
6e - 

»—' -r- 

lUtute «^iaeaooth«^*.’^f'^^ ^ • 

»P«led atatot*: tJTu it^ote^ not rertr. the 


BTATUTORY POWEBS, 

Sn Caiii pyura fyirzcncs— Srtmi 
Ciari— Prsuc Omczzi tma StiTr 
zosr Pomu 
Set BUbWAZ COMriBT 

[10 B. la R, £41 

Sre Zi>ti5T>AB . 14B.l«.Ew2^ 

TAY OP ESECUTIOrr. 

St* Cilia rwpt« EiscrTtow or tttczn 
—Stat or Lxicrno* » 

Stt psiTT Cenren, Pwenez or-Stii 
or Eucenoz riwoiza Arwib- 

STAY OP PROCEEDDfOa 

Fee CBUHITAX PlOettPTZOI 

[LlaR^lBBoatofSl 

Ll..R.a3Clil4.eiO 

3C.W.W_ 468, 
3aW^.^w753 

FealnoLTzyr ACT, 1. & 

EEL-IU 81 11010,295 
Sto PzAcnez— CiTiL Caim-Siat or 

Paocnezzoz . I. Za BtSl Calm, Oii 
p. I,. R, IS Bo“h 

retfrf* 


0/ oomt flytrf^afhr la diTt’fat Ciorft—Cti^ 

Brofftoro Cede 1S77.« » — J. who waa rmplo «> 

by B if Co a« their aseat at Caljeut. witua w • 
tort for the halaace of an arc ant apal it hii yrMO* 
paJ* la the C.iirt of the Snbordiuile Judge 
la Jnly 197A lo D-rrmberof the omeyar B4 
Co Isititated the pmeot init agiuitt A fc* 
arccnot and for demagi* eaa*e>l by hi* *11<W 
oeglismee ITr/rfthit,** In both atuU 
the tame unra were truble, A wai entit leA.^ a* 
havrag been firrl to watitote hi* anit. lo f*‘ S'™ » 
the Coiirt in which be had eboaeo to bnae bu «“ 
and to hare the other ta t etayed. hot without prw 
jndie# to the r^ht of the pUhiiiffa lo the Uttrf w 
lo inititstc a ero»* eUim In the Cal eotCmt. 
MzcEne KRzreiz r KAAOWizi DzrA Cnrsn^^ 
[4al*.R.282 


_ JVoresfarr— Tree 


— B<ylt of plotutiff to oioote ptor* of /riof— C«"f 
BrooeimroCidefAct Zirofissaj,*! 27 
— "tte plaintiff brought «bie amt In th* H^h Cenr* 
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STAY OY PEOCEEDIKGS-coHrftt*,?. 

at Bombay against tbo defendant for defamation 
alleged to be contained in a notice tint appeared in 
tbe Bombay Qasetle on the 9tb April lbS'<. 'Iho 
defendant was tlie Cbainranof the Hinganglmt Alill 
Company. The plaintiff bad been for some j«irs 
Bccrcfary nnd manager of that Comp my. In April 
188S be Was dismissed from bis appointment, and 
shortly afterwards he filed a suit (Iso 1 of in 
tbe Court of tbe Deputy Commissioner at Wardbi, in 
tbe Central Proiiiiccs (nliich was the Conrtof tbe 
district in which Hinganghat is situated) for 
UTongful dismissal. Tlie present suit nas filed in 
Jnlj 1.S8S Tbe defendant toot ont a summons 
calling on the plaintiff to show cause nhy the suit 
should not bo stayed, and tbo plaint returned to 
the plaintiff, in order that, if he thought proper, 
it might be presented in the Court at Wardha. The 
defendant relied on the fillowinc points: (1) that 
neither ho nor the plaintiff resided or carried on busi- 
ness at Bombay ; (2) that all tbe defendant’s n it 
nesses residtd at Wardha; (3) tint the other suit 
(Ko. 1 of le83) nas pending at Wardha, and that the 
decree of that suit would decide the present case 
al'O He/d that the plaintiff nas entitled to sue 
in Bombay. Geitebt c. Bcokchand Mohla 

[I. L. B.. 13 Bom., 178 

3. Cirif Procedure 

Code (Act XIV of 1S32J, tt.o4o,S4G — Parftfios 
juti, Breltmtnarj/ decree in — Preliminary decree. 
Appeal ayainit — Poieers of Appellate Court to 
slat/ subsequent proceedings. — Vhcrch no prousion 
in the Code of Chil Procedure nhich authorizes a 
Court to which an appeal is preferred ngimst a 
preliminary decree for partition to stay, pending the 
hearing of the appeal proceeding- tabcu by tne 
Court uhich passed tbe decree subsequent to the 
passing of such decree. Basanta KerviAn Sibkak 
V. Bhot Nath Sibkab . .1C. W. If., 264 


STEAM-TUGS. 

1. - Eegulation as to tugs— Bi<er 

navigation— Foiciuq.— A ^arty hanug two tugs, 
A and B, undertakes tosuppl.; tugs to to o a cssi Is, 
P and O in the order of their encagements as soon 
as the tugs are free. A is first free, and tons P, 
which has the prior claim, to Diamond Harlonr, 
where she hecemes di abled. B subsequently tons 
Q, nnd, finding A disabled at Diamond Harbour, 
leaves Q and tows P out to sea, returning subse- 
quently for Q. Held that B oas not justified in 
leaving Q, but that she onght to hare towed her out 
to sea without interruption. Nowbjfe Kusseb- 
avAKJEE 0. Johannes . . . 1 Hyde, 283 

2. Government pilots — Order to 

Government pilots prohibiting their engaging tugs 
at exorbitant charge, — ^The Government' may prihi- 
bifr its pilots from allowii g any % essejs under their 
pilotage charge to he taken in tow of a steamer 
theonners of which will only render their sirviccs 
■on exorbitant terms. BoseBs r. BajendbO Dett 

2 "W. B., P. C., 61 ; 8 Moore’s I. A., 103 


STOLElSr PEOPEBTY. 

Col. 

1. Offences relating to . . . 6934 

2. Disposal of, nr the Cohet . . 8939 

See Chabge to Juey— Special Cases — 
Stolen Pbopertt 

[L L. E., 15 Bom., 369 

1. Ob FENCES RELATING TO. 

1. Concealment of stolen pro- 

perty — Penal Cote, ss 4U, 414. — Held that the 
prisoner^ who, baling roceired stolen proptrty, con- 
ceited it in his h use, could not be chargid and con- 
iicteil for too ofFinccs, nz., of bming disliomstly 
received sloUn property under s. 411 Penal Code, 
and of as-i-tiiig in tbe lOiicialmeiit of st Icn pro- 
pi rty umitr s. 114 \iUicli applies to pi rtoiis u hose 
d aling nitli the slolun proputy is not of such a 
kind as to make tin m gnilty of riisho iistly rceeiiiiig 
or retaiuiug it. Govebxmekt c. Nowlia 

1,1 Agra, Cr., 9 

2. Penal Code (Act 

X LV of l^OOJ. s. 411 — ‘Bvidenre — Pointing out 
sl( len properto concealed in a place not un'er the 
accused’s i onirnt. Where the sole eiidcuco against 
a pirsun cbnrgid with an offence' under s 411 of tbe 
Penal Code consisted of tbe fact tb.it the accUEcd 
bad pohited out tbe pliico uberesome of tbe etulcn 
pr p ity Has concialed in tbi field of another pet- 
so I — Held that tins was not in itself sutlicieiit 
tinleme to support a coiniclioii niider the’ .iboie- 
meiitioaud section Qheen-Lmphess v. Gobinda 

P. L. E., 17 AE, 576 

3. Assisting in concealing or 

disposing of Guilig kmute lye.— Where persons 
arc eliargid iiitb assisting in concealing or dispos- 
ing of proport.i ubieb they know or bale reas m to 
belicio til be stolen, the nature O' the property, as 
Hell as tbo circumstanees under u hicb it was being 
made a«a\ «ilU, must be ta-en into cousmeration. 
REO. r. HaBISHANKAB PAKIEnilAT 

[2 Bom., 136: 2nd Ed., 130 

4. Voluntarily assisting in the 

disposal of stolen property jSe/ierc” — 
“Ok»/wc/” — Penal Code, s. 414. — Tbe u<rd “be- 
lieie” in B. 414 of tbe Penal Ode is much stronger 
tlian tbe word “snspect,” and iniolies the nccis-ity 
of sbo'img tint tbe circiimstanres were such that a 
reasumible man must have frit convinced m bis mind 
that the pr perty, nith which he ii is deahiig, was 
stolen property. It is not sufficient in stich a case to 
sho'i th it ihc accused person iv.is careless or that he 
bed rcasm (o snspret tint the property was sloien or 
that he did not make sufficient inqnirj to ascertain 
whether it had been honestly acquired. Empbess v , 
Ea.noo Tiuajx . . I. Ii. E., 6 Bom., 402 

6. — Penal Code,ss, 193 

and 414 — Intention to get innocent person punished 
— Separate oflences. Conviction of. — Wlicre the 
etitinner was coinicted of_ baling voluntarily 
assi-trd in concealing stolen railway pins in a certain 
person’s house nnd field, with a view to haring such 
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STOLEN PEOPERTT-e<.ii/,.„rf 
L OFFENCES PELATIhO TO— ea«<.«wrf 
innoffa f<ma pnnutedM »n«fffnder,— /7»/<r that 
the ili^istnta w« ngbt IQ eoofKtiny »ad panitliiiig 
the petiiKncr for the t«:o teptrate offeoee* of fabn 
catm;: faUe «Ti4ence for o*e in a itige of a indirul 
procetding under i l<»3 of the Penal Code and of 
'clnrtanly aautrag m eoDcealmg it^en propertT 
ondiT ». 414 Pend Cole Emits c F.avttnac 
LL.B,1 AlUdTS 

® Money obtained on forged 

money orders-i’e*,/ Code e dW— Mooe* ob> 
tained upon forged money orden u eot '■etolen 
{^oPfly . ’nthin the definaion Ihertof giren In the 
Fend Code • 410 Qcily « MovltoantEot 

[a4W,lL.Cr..33 
^ . , Seoelving atolen property— 

Froo/ o/ji J/jr inorfedye —In a caM lo which the 
Mciue^d u elurged with rteeiviag ttoLen property jt 
he reuined the property 
mth gndty knowledge Qnts e Yaa ^ N 
THi lUTTZK orrei pgtmos or laa Ali 
^ [13 W Cr, 70 

t P«P«rt;- theremwtbe 

•Me pro>f that tome penon other tLn theaeceaed 
wi Kinir ^0^ the !SSd 

i»Jidera412tpf^he?eia?Ccde * twitktioo, 

stolen at a daw.tr raring r™prtty 

Pneoner knew, or Ud ^ P'T!:* ^ 

had been comirtt^er l^ttt*^"" t^t daeoit, 

he acquired the propenv 

Qtnis t UISBOO Mime g w. Cr, 16 

IlfES^F^fs 

^Pfroyt,ai,o» «f7.57 * r ^ rft, fivt,, mtoy^ 

•sntenerf nnaeri an 

Cod. to, d^ 

bemenmtaJlT^^J?” ****■•«• to hare 

the time cf the ^“ad that at 

»"8« BusappTopnatiOB, thebnU ^ 


STOLEN PBOPERTy-eoa<.«»* 

1. OFFE^CE3 BELATIliO TO-eea/iwef 
hfee set at large by tome DiadQ.lii aceordance vdh 
Oinda religwni aiage. at the time of petfonnit 
foneral eerrmoslea. Jlild that the hnQ wai nd. at 
the tine of IbadlegedmuappropnatioB. “propeFy* 
within the aeuuog of the Penal Code, (iia(msc!i at 
not only waa it not the nhjert of ownenhip by 
any person, hot the orlgind owner bad anrm^et 
all hla righti aa it» propnetor j that It waa tbmfn 
“mmlUnt yroyrteffla.'’ and iacapaileof larreaybesf 
cmnmitted m respect of it , and that the coandim 
mnst be set atide. Qr«'<-E*r«ss r BmHT ^ 
[I L.a.8AIL,SJ 

15 Ptmal Ctit, 

ae «5.dff-I)ieeA»ryeo/eAiW-tAie/-2W* a»«F*» 

~Fraof eftieJt—Cemttrtivm o/reeM«r — Eielwt 

that a child haa been tried for theft anl djrbarfd 
under*. 21S of the Codeof CnnunalPiocedirr 15*fr 
on the groond of want of nndentanding within 
neining of a B3 cf the Penal Code, la no bar to tu 
(onriction of a peiwin charged nndrr a ill of lie 
Pend Code with receiving the propePy alleged la 
hare bren stolen. QczES r BfOa«ATl KtaB* 
Sasasp LIk^6M*i,ir3 

14 , SaMtiVf re 

ermey efolaa yeoprrfy— Feaef Ce4*i * iW“* 
pmoD eaooot he md to he an htbitod reonrer • 
atolen good* who may rtenre the proceed* « • 
Maher of difitrrot rohherua from a wh er w 
difftreatthieTneotbes-iBedsy i9ordertoRP?*l 
a eoerietiai nsder a 413 of the Pend Cedeef hnsg 
an habitnal reecitrr of atclen pro^J. *t 
ahown that the prtqwrty waa leenred on itSsro 
oc*ai..oaaaiidcnihfffrenldatea Qn*S herstM* 
BascAlx EA.euii L L. ^ W CslOe 

16 ' PnsaoEsjoa. of ntolea 
perty— Sndeace of Ut/t -Foii*ni0n cf 
which hai been itden from the owner u geo*™” ** 
best ooly eridence of theft when the daW »' •“ 
th<G U m recent aa to make it reasonable to 

an tbe obtence of ezplanatioQ that the ^ 

whose yotsesawn the pvperty ii fcpoad **-‘*"7 
obtained tbe poaaFtiXn by stediae 
nsnrxAHEsa . . , 23 W. Cr., t® 

10 (?iiiKsi*<«^^,^ 

ia/maeo of - Where property snSlcteotly 
to be the property of ooe person u foond to be a w 
poaeomcn of another perron withoot leare <* 
or any legal permuaicHi of the owner it I* , 

party lOwhoaepotaeMiaa tbepnpexty iaionod^'d 

to account for its potaemon, and nnless be eso 
a jury may fairly infer in snch cirenmstancrt. t^ 
U waa with a gni.ty biowledge that tbe priro®**' 
that whicn he knew lo be not hia own- 
» SnruerrooDrErr . 13^7.31-, Cre» 

IT TrooJelft ^ 

eeaeiM of yroyerty reoeoiiallg eeayeefed of 
aWea-Police Jet (XIU of iSSSJ. • 33 
Uefy oftSe proeeeot.oo lo frote to He esMeolieo 
of lAf Coorl Hot there e*ui rtoieooU* 
of*uiftev>m-Oa*e of fraaj A pa*=> *•““* fl 
ailed on to aeconnt fer hii po»sfsea» of F®^' 
Bnder a. 85, el. (1), of the Pdice Art (XlUof 1^’’ 
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digest of cases. 


STOT-ETT PBOPEB.TY-co«f;««i. 

1. OFFEKCES EEEATIKG TO-coMd. 
utilfn there 5s cviacnco ^J5ch wtuto. 

officer, hut t'le Cour^ 3 suspected o£ 

Bjitbebb V. DnANSiBUAt ^ ^ 20 Bom., 848 

1®- — , 111- -Receiver of stolen properly ~ 

Fenal Code, s. 411 •„„ of property after 

Prestimplier' i** ^ drinkin"-cnp stolen in 

•Octoher 1883, nnd 03 ^ jidd, in n case in 

the nccnecd m ^ • 3 jor receiving stolen ^- 

uhich the accused was t property, 

perty. that his ^ j,p i,na failed to give an 

conplcd with the a po'sessed of tho_ pro- 
account as to ,-nary drcnmstances, raise a 

perty, would, "”'^'7 ° puilt, but where, as m 

-prohahlc presumption ot ^nt a recent possession, 

Tws case. Inch 1 . sL aefof theft, 

hut one clcicn \ eo slight that, tahm 

the presumption ago nst hi 

by itself, he ought not to be ^ „£ 

his possession uas aequ red 

what is or is not a rcc 1 reference to the 
property is to v- irfo-n. SC.^' 

Mature of the artie e stolen Ec® _ . 

P., 600; Jtex v. Coope'j S SnETKU ! 

Partridye, 7 C. P- B., U Calc,, 161 1 

r. Queek-EuphUSS . ■ ■ Code, s. 411 \ 

a person was charged under B. (rubber, the 

^.th having foS at Cachar). and 

produce of the Goi ct rubber came from the 

it was not pwe ^ gt„ion property, »t 

fiovenimcnt forest, or ,,Ttrlpr s 411 was oad, 

was held that the ”>“' 3 g'poii,,.icted of smuggling 

and that he not l^ng an offence under the 

rfS^BEK r. Bam Hum 3 , 

QUEEN *. DABSOEUT DABB . IS 

And see Queen c Cr., 88 note 

Presumption — 

j„ry.-luoonsid^ ngwhetber^ j 

goods raises a p«s ^pry 

stolen proP'"^’ ®!tv of satisfying themselves that 
drawn to the .“^‘yt^eedtoUie accused. Thefact 

theposBCssionis clearly ^ concealed m a man s 

of stolen P[f ffieient to raise a pr™u”lP‘'“"^? it 
house would be sui^ j property, but it 

Seknew /Xknt to show that \t had been 
would not bo Empbess r. AIaeuAM 

acquired by. dacoity. B., e Bom., 731 

- — - Possession of 

5 S'»S"V - I” • 


STOEEBi PBOPEBTY— coniinwtf- 

1 OFFEBCES BELATING TO_eoi.«in«eif. 

Joint Hindu family is not 

m the part of each of its members osjouW fom^^ 
sufficient basis for a con\ictmm ^^22* AIL, 445 
U.lSraStAIiDASS . .EAi. j 

_ pencil C ode y 

,,%r' 414 - Concealment of stolen 

ss. 411 , 4 ,_,•/•/. —The only evidence of the 

Musband and 'o v^, . was the fact that 

receipt of stolen Pjopo y y uhere she liied 

possession of the husMna ra g 120 

S£-"& 'rsi pL” ““i?E 

nf licinc toadc tuc Buojecc ui , 

IFeehly Notes, All , 1834,p. S7, rde^ ^ 

EOTBESB O. ElUAI' • ■ ■ , n 

_ Venal Code, 

“fou 429— Bull dedicated to an idol.-A bull 

*d^dilKo an'-'^ol and « 

prtma .*'“® 7 * 1,0 rights and liahihtics 

■‘if ^rfo itr ownarshi^ Snob an animal can 
tttre^ie the subject of theft and crimmal mis- 
appropriation. Queen-Estprem ^ lilad., 145 


- Eetaining stolen Moperty- 
r _ s-„„.,.ie4ne.—The offence of dn 


or — KetammgBcc,i>=,,j/-”ir-- -- 

retaining stolen property. QrEEi.^ 

Penal Code , 

necessary- Guilty ogf^e'Cndcr s. 411 of the 

a person is acensed of a , circumstances do 

notm^f the Pr^umptffin that ho xeceived^the ^^ 0 - 

perty and that the property was 

prosecution must pro' ® , rccciiedit dishonestly. 

stolen and that the ^ensed ^ g AIL, 224 
Queen-Empbesb r. Buekb . I. L. K., 

Penal, Code, 

retention of stolen property 
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STOIXN VROVETlTY—conhwi 

1 OtrENCFa KEL\rl^Q TO-^oiie/«A«i 

Fropfrln tel m *7 * ’< t»l tmneri - Sfp-iratg 

f0mtirlio»>~\^bm n «r»i !o»ul in 

• on of iloteii fjrup-T y iIf tfi-J u beV>i|tmK ti> 
^lifcrrut O'' ra ) t It <ii 1 1 ot ajipo r thnt k« iikil 
Tfceiti iifh )rejifrtv *t dff'nnt tlmr*,— fWA 
tbst (ur! p rso ot I not i rop<Tly bo tri'A oml rOQ 
ilctfd on lor ». -tl of the P.-nnl (.od* trp»rtt«ly » > 
mpcct of the p oi'*Tty lie'KiRrd by «*rh »mrt 
IihinMieh r Qii'*» F^prrtt T ! R l\Ctle, 


■ Dnitnftftr t 


fooiny ffofea pmptr/v— PeaoJ Co^e • 4lt Lfjil 
frmibpt oit. Wli re a dornau-til parportin to bo 
s Ccilectorato no ice form il part of o rironl tni) 
fonnd by the O urt le be penuiae eu d tea cr >1 to 
be to the Hunt on of p-rao la rhaiv derilhntinini' 
ftoien pTi prriy it wia b 11 that in a matt rof thia 
kind It KU r Kht to raio- 1 -pal pr lamptio i* andng 
<nt of the oth ary lOnrte of boaiaraa aid to di*> 

E onae wnb Hireot e idenee of tb donioi ol lanog 
ooD octaally on the rtooni or tiol.n from 
TKaib It be trne that Uforr a aiaii ran tM ron 
Tirted of no itinp •tolea ptop-ny kne>rii<K it to be 
ilojiB It Diiu be •ho’on tb»t prop tty bat boon 
ttclen — ffe/d tba* lb dutpfiearaneoof Ibo i tun ont 
from ibe nro d pi it the lutotiisti m of on to lutioo 
of It IB Iti place tbooed tba u mart hai e boon Uken 
a dill onett object tlsai CHantti CBt5nta 
» Qcict Evnits Lli.R,aiCatc„328 

S. DISPOSAL OP. Bt tllE COCBT. 

30 Sight to ttolea propertyo- 

Poopfrr,iaea.» or, r»i -Tk. property « rt^en 
eaiKtod billaor a^i payable to bean r »lirboirrn 

UU ai caib, it in. parable from pottmnon onIin.nl, 
Tte property in rtolon roo. 1* rrtna.n. in tbo pirobn 
irum wbom they ar« itolcn Av ■miiott 

[IN 1873,208 

"VTAV 

Sbc“roy'*rii!ll * If 

the b«. on, CoTi't nftTiJ!... 31'!!!'^' hy 


Ik. .ml .« th. cen U X "5 1 

0. ,„„S, „ C0LU™.'„ m"; 

s» ^ 233 


STOLEN PROFEHTy-o<»«fi*««^» 

2. DISPOSAL or, B\ THE COLTlT-oci/iate/ 
he may orJ/r Itt roeliTation to ill oworr, litetwhe 
the e ttpUinatit mait loek to recorer it <f >f» 
thfOB.h (be Clrll Court. I 

LrciiMO<c(E lUssa W. Ej, 1984, Cr,5 

JJ3 ■ — Oinitil Pruff 

A.e* Cwfor, « mj-LBd«ra»2i. 

Criminal ProcnlnreCodo (Art VUlof 1‘®1 Boeritf 
ran be pataial leilb rcfttmoe to the ilapoeal f> 
prom-Tty In m Cnminal Court, baleti th»t property 
•t prfrlorial before tbo Courti «rh order 
be made at tbo time of pMsUJf jad^ffleut. IX TO 
MatTAS 0» TB« MTinoS OX P**n MOBCT 00- 
ta.iir p.iiB llontr* OoiBiiiT » hiitiir 
lUHi*. .... 10Vir.IL,Crn8 
34, ■ ■ Ifufotil »/. ly 

ilaauiratt trior* no erJtr lad foe. iy 

Cv.e/-tr,«,taf Pro^Ja'i Cod,, 1%S9. »«. EM 
mfl —The ABirtant Stgailrate. on a reaie* « 
I>n)eo.8ins;i . f tbo -nbordiiito Saputrtte. p^ 
order* djf.«tu>o that eorUin p-mlBO* 
i litorod orrr U Ibo parti » 
omitted tbinlo. The 'nbordinate MtgLtiaf * w 
p.t*ed BO Ofdert under ». 131A of tbo Cnmio^ 
doro Code Uild ibat the order* of tU Ai« 
M*yi*tratt wrre mad* witloot O*? 

AXOSTMOCI .... BMaOeW*- 

85 Dioyoiol o/. 

vAoro jwatcaer erytiffoA. - WbcrO • 

•ontod of ditbrorttly rrenriog itelm fP^/i 
hognwg It to bo * olre and »*t ditcbargrtl by W 
Masutrate on tbo gtoood that Iber* wat «« 
that tbo propirti aat rtoleti,— AfeMthit the ^*e 
Into «it 0 mprUrot, bthe'ior 

felon to male an order nndiT a 418 o* A'‘ 
X «1 IS-5 lu 

XhtpOMf *f ff 


Iitunatn Bite 


Cramraal Cear* -Coimraof Fr^rtdnra Coio, 

CA. 3 XX. ti 41$ 4l6.4t7—Be,/oratioa-fjr'J- 
prrfo-offoerrly/AopOfiee 
Ibrpolcewilhthrftcif eertaiapropiriy 
oonddrrtd that no theft bad been romtmWM 
reported tbomaUrr toaifroid eU»» SfaKirtrmr. 
agreein; with the poliro. ordered the pro.irrty 
rortorod to d On applieation by 
tbo thilrkt Sazutraco foind that J b* I re“0' 
tboiph not diihon-itly. the property "'a, 

dfcoMod perron, and orl -red the {irope tjr w 
giTon by the priice In B * bilri. U »** •’ 

0.M that the p CiU«>n* « f CU. ^ ^ 
of Cnnunal Proordare do not app J to •lib • 

415 416 and 417 ro.itempUio pr ^ 

hmnary to, and mlrpcnlent of •“I”*''? 
geneni pnuaple* where th-re ba* beoi’ »n 4 
«• a tniU, and the arentf.) prrKri i» ‘*‘'‘‘*■*’^^-4 
aotnined by an* Crim nal Court th.it tonrti* 
to Toilnre that prop-rty Into the 
perwn from whom It U taken, ni 1 **. •• I ^ 

byaOlB. mrh C ort iiof 'pi' w-i tW 

of th» property may be made The Hhi** 
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STOI^EISr PEOPERTY— coni, ■«««<?. 

2. DISPOSAL OF, BY THE COURT— coni, nnerf. 
cannot direct the restoration of the property already 
delitercd by the police under the illegal order of 
the District Magistrate. In he Aknapbenabai 

[L L. E., 1 Bom.. 630 

In the siattfr of thp petition op BAStroEB 
SlTBHA GOsSAIN. BAStTnEE SrTrjTA GoSSATN V. 
Eazirooddeen . . 1. L. E, 14 Calc., 834: 

But see In be Haeee Bbsdhoo Santba 

[6 W. E., Cr., 65 

37. — Criminal Proce- 

dure Code, IS^Z, s. 517 — Court's Criminal 
Procedure Att (2. of 1S75J, t. 115 — “Any pro- 
per! i/ ’’ — lleference to Police Magistrate — Eridence 
on reference Tfeneir. — The nords "any properly" 
in s 115 of the High Court’s Criminal Procedure 
Act (X of 1 75) include ns wtll property rolnntarily 
producid before the Magistrate by a witness in the 
case as property seized by tlic police or found on the 
person of the pris mer. The refi rence to a Magistrate 
under s 115 of the High Court’s Criminal Procedure 
Act, X of 1875. is not a trial for the final determina- 
tion of the rights of the parties, and it is not 
incumbent upon the Magistrate on such reference to 
hear witnesses, but he may rightly order the delivery 
of property to that one of the ri\al claimants whom 
ho considers, upon the statements of their respectitc 
cases, to ha, e made out a prtmd facte case, and it 
is not competent to the High Court to retiew the 
decision at which the Mnaistrate so arrives Rbo. 
c. Ramdas Saaiaidas. Es-parte Mabatji Dhab- 
EAMSi 12 Bom., 217 

38. — Criminal Proce- 

dure Code, 1882, s. 528 Code of Criminal Proce- 
dure, 1872, sr.415 and 416—Peliiery of property 
seized nr stolen — Inquiry into mcnenhip. — The ^ 
provi'ions of a 523 of the Coileof Criminal Procedure 
(Act X of 18®2) are wider than the corresponding 
provisions of the Code of 1872 iss. 415 and 116 , and 
they enable the Magistrate to enquire into the 
ownership of property srired bv the i olice, and 
deliver it to the person entitled to it, instead of to the 
person from w h' m it is ttilcn In re Jnnapurnahai, 

1. J,. U,, 1 Bom., 680, distins nished. QofeN* 
Empuess V. JoTi Rajnak . I. 1j E., 8 Bom., 338 

39. Criminal Proce- ' 

dure Code, l^SS, ss. 517, 520, 528— Order of Magts- I 
traie restnrina property alleged to le stolen — 
Pis/rict Utagisfrate, Pnuer of, to set aside such 
order. Where on neqnittal a Criminal C< urt passes 
an order for rest' mtion of property ntidir s 61 7 
of the Crmiinl Prorednre Cole (Act X of 1PP2), 
the proper envirse for the Di^trirt Afagistritc, if he 
thinks the order improper, is to dirrrt it to be sinied 
under s 520 and not to trnt the property as 
snbiect to an order under s 523 of the Code, and 
set it aside. Quebn-Empbfss irjraAjr Umar 

[I. L. E., 8 Bom., 575 

40 _ — Criminal Proce- 

dure ' Code, 1882, s, 517— Order as to property 


STOLEBT PEOPEETY-coni;,-n«c(?. 

2. DISPOSAL OF, BT THE COURT— conrtnnerf. 

as to which ojfence has been committed — Discharge 
of accused — On the dismissal of a charge against 
certain persons of criminal misappropriation of an 
clepliant, the Magistrate, under s 517 of tlie Criminal 
Procedure Code, ordered the elephant to he given to 
the Sxeciitiv o Engineer of the district, holding that 
R was the property of Government. JECeld that, the 
dismissal of the charge hi ing in fact a finding that 
no offence had been committed in respect ot the 
elephant, the Magi trate’s ordci was illegal and must 
he set aside. In setting it aside the High Court 
held, however, following In ie Annapurna- Sat, 
J. It. S., J Som„ 630, that they hid no power to 
order restitution of the elephant In the mattee 
OP THE petition op Bashpeb Scbjia Gossais. 
BASDDEB SNEMA GOsSAIN >. Nazietomn 

[L L, E, 14 Calc., 834 

41. Criminal Proce- 

dure Code, s. 517 — Disposal of call, not in esse 
at lime of theft. — R’s cow having been stolen, the 
thie f, after a lapse of a year and a half, w as com ictod. 
Six months after the theft, V innocently purchased 
the cow which, while in his possess" on. had a calf. 
The Magistrate, under s. 617 of the Code of Criminal 
Procedure, ordered that the cow and calf should 
be delivered up” by V to E. ffeld that, as the 
calf Was not even in embryS at the date of the theft, 
the order to deliver up the calf was illegal In be 
Veenede . . I. L, E., 10 Mad., 25 

42. Criminal Proce- 

dure Code (Alt X of 1882), ss. 517 and 523— 
Disposal of property produced before a Court 
durinq an inquiry — Eesforotion of previous posses- 
sion if no olTence has been tommtifed. — S 517 of 
the ("ode of Criminal Procedure is the onlv section 
under which a Court can make an order for the 
disposal of property pro Inced before it in the course 
of an inquiry or trial. And if has inrisdiction to 
pass the order only if the lase falls within the 
seetion, that is, if It is propirty "regarding which an 
offence appears to have been committed, or which 
has been used for the commission of an offence” 
Olherwiso, the onlv legal order which the Court 
can pass is one rrstering the prev ions possession. A 
Precideney Magis rate, findin" the evidence not 
sufficient to warrant a conviction, discharged the 
oernsed, hnt ordired tlie property winch bad been 
produced during the inqnirv to be ditained until the 
title of the rightful owner was proved brf wea Civil 
Court. On a siibsiainent day lie, apparently acting 
under g. 623 of the Code, ordered the propertv to 
be deliv cred to the ri mplaiiiant, from whose possession 
it had not been takin. Held tliat both the orders 
were ultra rires. The Magislrate was tberefnre 
directed to dispose vf tlie propertv in a legal manniT. 

If be found that the case fell within s 517, he 
slionld pass smh order as he thought fit; if ho 
found that it did not he must rrstore the previous 
possession. In eb Dj;vidi> DrEUATnASATi 

[I, L. E., 22 Bom , 844 

43. — — — - ’ — Criminal Proce- 

dure Code (Act X of I8i2j, gjy, 523, 524— 
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OTOMN PI10PEETYw».f 6T0LI:K . . . 

2. DISPOSAL OF BY THE COUET-<9«/ 2- DISPOSAL OP BY THE COCET 

Orrfw •• /» »• “^nTtnt 1 v ~ ” ' ' 

Bfft » mil to ^4 rettand l» a*.— OaSEa dtrt 

S<ptiTrS?r IS37 compU n»nt oa« R » « 

enm li tra»pM« oad?r a. U7 of th* 1 «i»l Quit 
• (Art XL\ of IScfO) U« alUstd that w lli*pr»»«oi 


.■« op Q it aod mt, wlira la tb* laoath 
of •««p CToSar 19J7 he (Ihe tospUlaaat) weat l« the 
fi«U n had Inrned h m oat ht forte aad frfo«a 
to raeaw the Un4 Oa the 1 th \oT«n!>ef 1857 
the cue wu heard hj the third rUet Maficlrate. 
»ho conned It of the offeaee eharsed. >a the 
follownie day (ISlh Votemher 1897) the eemplalaaat 
applied to the Masiitnte onder a B** el the Col 
of Cnnuoat Pioewlore (Art X of ISS') to he mtorfd 
to pmeetcoo of the land and of the itaad agt mpa. 
The iU'na^rate orlertd povetiioa ef th» land to 
he rntored to the eovpU nant bat attaehnl the 
erope onder Cb XLlll of the Cniai-xal Pmtednre 
Code. Thempoaonc r nterrened and cle ffted the 
eropi aa hanag been non by h aaelf Hu ela nt 
wni disallowed and the crow wert ordered to be a U 
and the pmceedi ertd ted to Oeremment anlrr 
as. 33 and S^t ef the Cole Jlild that the order 
passed under aa- BS3 and S't mth rrfe i ence to the 
nope were U mU The nopa were no peepeny In 
ret^t of which the eSeeet wu <o«ib ttM ear wen 
tb^ na^ s the eoarautun of the oflenee They 
were not nrh ptoperty as u referred to la e.S17 8S3 
or S 1 of the CnmsM Procedare Cod* haaar«v 
OOTmelitin 1 1*. E., S3 Son. 4»4 


• CViei Mf Prvrt 
leddU — AeadeMf e/enrr 

« 21-C.x/et.feo 


t< 7 «* IS 53 0 flfr-Ord*r/»r Ue duy«»W 
jwaperfy h Jirrt rfra/e- 

^i7^0/tfli0 S,.non0 C»,H-k 
preferred a romplalat agalait 
ehar™s thru. Boder e 20 " of the Pe^ U 
XLV of ISCO with eonreaCng 


UaeUntc was ahoot to Biaie la the oatlff 
the Uafiftrate entn^ opoo the 
plalnaot caneid the pioperty la the . Vj, 

»iite to he attaebid 

deem a-alnet the ae cneoL ■J* **1 

the coaipIaiDaat h neelf porchaied the proprnj 
therenp«Q the Majtstrnte ordered th* , 

hasdol oeer to him. Thla orlrr wm 
appeal by th» Seaspme Jadge. 

6f the Bnt ela> Masutrat* for the dUpo^«» 
property wn. ~ a'“ad »aU 
indn 517 of the Cnmlaal 
of Ur> a. the UagutraW dJ 
Mwform aBeepuuro on the ep« 

M to wbetW "any oSenn appee^ 

eomiairted regard bk nfh PJOP'^P. a»j 

Judge had tberefere no Janadiet** 
appeal from the drot clasi Jlapitrote^* eeder 
A.AfT BAttCEA^tl 10 Both, WT 

46 . Cn« 

efora Cede I»2 SIT 820 -4 * 
nnder a. 617 of the Cod* of Cnm 
he renwd by a Court af appeat 
I baa hero preferred la the taae 1» wh«i 00^ 


dare Cede 1*67 .. 

eAy X0idi*e* J0l fl oriST3} 

•ede <e yefic# ojJSorr Adas ii i I If if Jo. 
yarperei <Aaa «s • ra/renea. — Statententa made to i 

the police by acenied peroBsaa to vheewDcnhlpof > 

property which u the anhject-matter of the proceed i 
mga a-rouut them aUhon jh laadmi* hie as eeidrace ' 
agaiaat them at the trial for the o3scre « th wbieb | 
ther are charged, an admui'hle aa eridroca with 
re'rerdtatheownerth pot tbepniperty iaiB aqn rr , 
held by the U^utrate under a ,>3] of Hie Crsm nal ' 
ProcednreCodelActXof 165"). Anorder aftertnal. 
made by a Cnmiaal Coort f r the reetoratm of pro- 
pertTUsdera 517 of the Cnminil Proeodire Cod* 
(Art X of 1S83) X 0 csnclu re as to the immediate 
Tight to poaaeauoai where an order hat to be made 
HBderfco23,theMaziitrat«iBaj theiaqnirTirroreed 
■« taeh endcnce aa u arailable asd nahe an order 
for ^£o the property to the pereoa be Ihmha 
^title d. Thu doea not cooclade the right ef ase 
r«^ ml ow«rmay proceed a jamrt thehehW 

theartutra or for daOB^ aa for conrtnum. The 
^2^^rt declined to bterfere with an order ma^ 
ander • 633 of the Cnaunal Proe*. 
« for the dt! rerj of property wbne the 

jcaOe rerh order upm tie mere ertleace 

petty— Bes or ®f the aeented fo the prEee that the 
— £raw/r h ro fteden frooi the Mjodged ewure 
perts of which a ec Tranoriy 
lUegaLy depnred, eoaie. P- Ik 8 Bom., 131 


p.L.IL,9il*dk 


BTOPPAQE IN THAN8ITI7 


See Vsrsoa i.w» Pracaw**-^**®'** 
Eioirrt A»i> Luaimn* ®Z. a-... 11 
[a Acre.*; 
I.IkB..W B0Ja-.S' 

?rOBINO JOTB 

- Storage of jots ^thoa 
II If 7072 . * 


atonag Jate in a warehoaaa 

had uader a. 4 of Bengal Art H of 

ihouU be taiea ander the prorUims of ^ 

Cnmlnal Irocedore Code. 18ol “ 

of the former Art. 

rnomsa AW w 
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DIGEST OF CASES 


( 8916 ) 


®'^:^°Sroauction of, into joint famUy. 

See Hint>o J^mbebs— 

POWEBB or AllBBATIO^ 

OTIIRB Mesujebs. 3 ^_^ia 11.,429 

B-. a AU., 898 

PABTIXIOK— PDBCIUSEK ^ ^ 

T T,. E , 9 Calc., 580 
J. L. E., 12 Calc., 209 


STBIDHAlSr. 


SnBOEDINATB COEBT-eoncZ«a«a- 

SAt^OTIOK rOB PKOSKCETIOH-POWBE 

TO GBA>T 22 Calc., 487 

__T)utV o(—CopJlM of opinion Sish 
~ rZ-Tlie lo«cr Co"rts nve bound to fo'i^ 

o?”ou™ pre'scdV 

AMT MIEDHA t). SnABODA ^ ^ ^ gg 

S. c. kobbah abi MxBDnA o. 


jTjX)GE, JTXEISDIC- 


.Sce CASES BADEB HIBDB LAW-SlBBDnAl^ 

<i,r EiA-BB l/AW— W idow— POWER oe 
" W°0W_P0WEB O^ 

ABIKSATION . ^73'^.II„49.105 

'■ 8 w. E., 510 

2 Agra, 230 
1 Mad., 85 
5 Mad., Ill 
I. E. E., 2 Mad., 333 

stbikhtg oeb esecxjtion-pbo. 
CEEDlilGS. 

o . Caebs dadeb A-nACHMEKT-SlBIE:- 

IKO OEP EXECUTIO.S--PBOCEEDIBOS. 

Yjo i 7 YFCTmo^» Decrbe 

^'’IsSArorr Execdtiob.Fbocekd- 

sr^Asrs dbd™ 20?- 

I CTrn IN AID OF rXECUTluri 

Case OFF VitB, Effect os. 

AEO OFEE. P.O- 

otee™. et E.o.» 8,7 


SUB-IZETTING- 


s,. Landlobd and tenant-Pobfbiiobb 

-BEEACB of CONUmONS.^ 

w:n., 

I. X.. E., 20 All., 409 
bf tenant^ . L 219. 231 


stjboebinatb cotjet. 


T n-n T’bivt CoBNcrii— Cases in 
See Affead to Pb^ __ ^ppEA& 

I. L. B.. 8 Calc., 522 

5,. CASES DNDBB CBinINAD PEOCEDDBE 

Code, s. 437. 


StTBOEDrN'ATE 

TION OE— 

See COilFANIBS AC^. 8 ^ 1 "^.^ ^gg 

..e Bekban Ao^cdmdbisfs^ « 
Act, b. . ^ j^Q Bom., 128 

^-rrs-BoS”! 

-liK 5 V“'£"S«”-™ 

OB CODBT, ETC. I- L. H-, A° -“um 
See INSOBVENOT - Insodi EN^ DEBIOBS 

,:ndeb civil 45 

Se^ P^^XNT-BE^DBN O^PBAJN^- 

See P-bate-Jdbi«,i™ IK 

Cases . . a. jj- .>■ > 

See Rionx of Bom., 148 

lEDSTS . ^ ^ Bom., 48 

See Vaddatios 14 Mad., 183 

l'l.'e., 22 Bom., 315 

«?Tiit brought to set aside pro- 

S “ S&«“ “ 

S..EAE A, „a.r K.d. EOS. 

95 c? L— A Subordumtc Judge 
IV of 1816 > 8. 85 . • omplttint under cl. 1 , 

has iurUdiction to entertain a ponntt- 

L U: 2 Maa.. 33o, 
ovwnded PONNDSAUI r 5 Mad.. 222 

mcial of suit for land-O/^cer 

8 » » / jy^rounTteths undcT s* 2i 

apfoi'eled inihe Son “ , CtciZ Courts Act, 1371 

IxXfll °f ^ of— An officer in the Sontha 

— Ueg. Jll “f 1 Viv the Licutenant-Goveroor of 

Pergunnahs “PP°'"i , ? \X\ViI of 1855 , although 
le^al °of a S»t®dlluate Judge under Act 

vested with power» ot a p ^ 


TOi. T 



DIGEST O? CISES. 


SOBOBDINATB JtTDQE. J uiilSDIC- 

TIOK or— 

VlonS7l,b*s jarmSdioo to try «niU in rfr»rJ to 


fllTBORDINATB JDDOE, JUBISDIC- 
TION OF— 

jJ7f -CL (SI «t 1 22 cf Art 


«c«dithf>»iTi-c{iaooo. 1 

trtTT t liAif PS'>'*D Di*» 

- Valuation c 


eBaiupfect'o* Cm/ Prtirri(«f< CorfM fllJ 
cf tS5»J .‘8 6 Jrt Xtfl7TJ > 
c,r,l i^rt. Jrl (FI r/JS?8J. * W S J®’/!*, 
VIII of 18 9 (cotretpcoding «illi •- •'»**, 

18 7 whjthproTKU-dthsfe'rtyrartihallbolMti 
taUi m the Coart of the nKBj»teM 


n tl ^ 1*^ i arprtliin #nil« «ltbln ». S3 cf Art XIloHS?!^® 
6 C I. B, IJB 1«« Ufn trw.frrreJ ^ f 

BUita— Juanero/ . “ . t.... — » t iSaheniia 


Art'in^I*S87 by a Dutnrt 

I Jdii«*»nIar»beinghrtr4hj«achbator*nt^JBar- 

1 

g Appeal referred by 

_ I JndE*— Breyol C.n/Ce»r<r^ef 

t^X”di*d cot aff^ the jorndirt»«t«f a S o'^mU * 

Jndge to try a »ait aherun MferJ eanin of art*on 1859 » STS.— Where a 
acre lointd, the cnmnlitit* raloe of »huh m over 
PI 010 , BctwithstanSog that, if aefarate eo't* had 


tb»ae«Tfralrtai<« aueh miUmnat Jhstnrt Jad^. aodhal 


appeal referred to lim ty the J>-»t-W 
ArtVr of 1871. a 28. 


isititnUd » the Coort of the Miuilf 
hfiiBOoLLLH KnaB T BiM Ltu Aorawaixaa 


therefore by 


( f<rr « 


CtovM refaedoi luiU.mSS/iOO ImtralvffitU 
■eeoaaffd/eere'eMfc Iktt »«« — Q»*ee— Whrther 
* tot elaai hVonliiiat* Judge hu jarudirtiaato try 
a toil foe as acrocut erhrre the plaint tUtei that the 
property la lie hand* of the de!<od4SU,ie mpertof 
•bieh the aeoonnt u prijH eteeeda HSjKiL bat 
Tilnn the elain at KUO llivOBi* Gixsts t 
Bawl BaxcKUUA Dit 1 X>. XL, 2 Bouw 210 
8 ' ■ Appoal twotforred— Oeeyef 

Ciril Coarte ^rt.fS7f— > W P Bnl UtKi&it. 

If SM.007> 8C8 — A Snherdloate Jsdpe, toabootas 
apptid u tnnitcmd under the Ceofat Ctril Coorta 
Art(7Iollt71) huart the poaerto dupOH of Ilia 
the teanner prnrtoed by at. 20^., 207. and 208 of the 
> -W P Bret Art, 1881 the Ihitnrt Jodpc alone 
haa the power to d-rpooe el appealt in tbattnaonrr 
Sew Pereedr £«« £ijaes.i L B-. 6 ^11, S6, 
followed. LoSEiSmnH r liBU SnsK 

CX.laIL.e A1L,29S 

7 App»»l tremsferred— .drt TU 

0/1*81 <• 1S'J,S06^I7 — The defeedaat Id a 

•nit Duti'nled in a CieD Coart ert up at a defreee 
that it wai r^ixihle la the Beeenae Court. The 
Coart of fret uislaare (Vnniif) dmlhrwrd thie 
defenre and gave the pU ntifi a drerre. The defre 
dint appealed to the D j*nrt Jndef, arain roaUadnir 
that the red wu cogmuvie in the Ueresne CoarC 
TV appeal wa« tranaf rrred hj the Dulnrt J ad c to 
the Coart of the Sabordmate Jodge. The SaVonQ 
Bate Jadge dunutaed the reit on the gnm^thatit 
^ K* ngnirehle la the CSrel Cooita, hot la the 
Breeine Jittd that, loohra? to the tone* of (a. 199, 
^ ioT.aod 203 of the 2v W. p p,ent Art, the 
“ P®*® *® triarier the appeal 
bnWnite Jadre who had sot the ^er 
e Coort be a 208. Bax 

l.Ij.3L,eAlL,; 




jlftgtijodgiBfBtaiaDiJddrt 

au.ouia»u.uu I Jodgebae nndcra 378.Art llllofl*^^ S 

lLL.a,eCal&.e j >un«CT‘'«**CBr»5EBCTTr^lga«»4C^ 

10 Appeal froai Sfunelf »fj« 

Act 3TV of 1860 - Jm f/ee *• B^3 

Preaideare —A de<iiJ>0 pa*».d *" 
decidooef • HoiiBf by an AwieUst JaApe. 
qoentlothe date on wbth Act XIT ef 

operat.OD (Htb Mareh 

the A Mutant J n J?e» u> 1 b* B inha» 
were .oreatod with nprelUU preere wdrt ^ 
(4th April 1‘W). wa* not lUenL n the Act Wt« 

Itur .c r«.s™ S 

•Mtu pawed by Coerte eowtiwtod vAtt the ^ 
itoder whith Ibe Auukant Jad^H^ 
poier to bear apprela. ?*«<> 
pauaa • hiAaraa Buuii Kn*«*i^* 

[6 Bom., A. w 

U. FoTwer to Inquire Into 

catloD for eiecuUou of decree 

encestOT of Sirdar— .dyeafyoc Airderfc 
Dpema’f name wia rntorrdln rrd Ink in 
Sirdar*' lu*. ladirating that be wa* »ntiJ« 

thexaoaaDdprecedeneeofalhixdeliwStda^it 

held that a nnieidinato Jndre bad 

laqaire Into an eppluaUoo for eiemtion of * ^ 

jaaoed araimt hi* ancettor hy the Agwt for .. 
lathe Dikkaa- IfAxaau Gia « AsaSDatJ 

[SBam^A-t...-^ 

Mortgage Uen above ^ 

Subordinate Judge’s jurjedietlon—dfto 
wf -One D appUod to the faborJiaato C onn « 
SaiTad f w the atUchacst and lale of 
able teoperty la eaeen'ioi of a monev^eerre. 
wh th the reanf hlA17-4-9 ww due to to fi«^ 
JadgmentHlehtor Ontheattaehniretort^rrep^/ 
theappbeaat preoentoda petiUw to the C^ WJF 
eCeet that he tapp'ifant) had a laertgapf J'F.*** , 1,1 
prepery for KU.SCS, and that u m^bt M ^ 
tnbirrt to hu lien and powc»*M •* 

The Solordinate Judge raiaed the qnfitjon vfet^^ 
had iB-udirtioa to cotertasn the app* catioo 
inqnire into the merit* tie allegad 
wai of opiniaa that be had. and referred the q n ^ 
for the epuuon cf the High Conrt. wbieh <cc<rer-« la 
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DIGEST OF CASKS. 


( 89S0 ) 


StJBOKDINATE JUDGE, JUBISDIC- 

WON OF-eonitmted. 

his opinion nml niiswcrcil tlip ((ur'tioii in tlic nflinnv 
tisr. I’nHiiOiAMSiDiirsnvAi: i. Diiomii? Ambit 
[L D.R., e Bom., 682 

13 . Moi'tgago lion. Inquiry 

into — Collateral inrjairff into a rtortsagr hen on 
attarhed property- Intolreney of a jiidyment- 
delior. — Tlic plsintifT obtnincil a decree tigatmt K 
anil R To* Illn -It-O in the first class suhoriliimto 
Court of t-atttra, and applied for execution apainst 
the person ol A'. When brought bi fore the I onrt. 

npplh'd to he decUred .an imohent under 
s fill oi the Ci%i! broecdure Code (Art X of 
1877). The plaintiff then mosed the Court to strike 
off his appIiciliO'i for csccntion, and to bcnd his 
decree to the scemul class subordinate Court of 
Vita for execution. The Satam Court aceonlingly 
sent the decree to the Vita Court and umulcel a cer- 
tificate to the plaintiff under ss 223 and 22t of 
the Ci'il I’rocedure Code. The Satara Ciuit ntso 
infornicd the Vita Court th.at proccediiiga nnie pend- 
ing in flic Sat ira Court rejarding the insolvency 
of ll. On the application of the pbiintiff, the Vita 
Court attached certain immoe cable property belong- 
ing to A' and R. Thereupon one V T claimed a 
mortgage lien on it for Il9,U5-9-3. The Vit.i Court 
therefore referred for the opinion of the High Court 
tlic questions udictlicr it had jurisdiction to inquire 
into the aaVidity of the mortgage lien claimed hy 
V T, and whether the execution of the decree in the 
Vita Court was to be staved, pending the inquiry 
into the alleged iiiiolvcney'of 11 in the Satara Court. 
Held that the Vita Court hid j irlsdiction to inquire 
into the validity of the alleged mortgage lien j that 
execution in that Court against li was to he st.iycd 
pending the i»iquirj in the Satara Court regarding 
his alleged insclvciicy, hut that there was no rcasaii 
for staying the evcciition of the decree against AT iu 
the Vita Court. VisiiKU Dticsiiir e Xarsingiikav 
[1. L. B., 6 Bom., 684 

14, Subordinate Judge in- 

vested witli powers of Small Cause Court— 
Civil Procedure Code, 1877, s. o2J — Arhitration 
award. — A Subordiiiiito Judge, nltliongh invested 
with the jurisdiction of a .Tiidgc of a Court of Small 
Causes, docs not on that account became a J iidgo of a 
Court of Small Causts, nor his Court such a Court 
within the meaning of the Civil Procedure Code. 
Be therefore has power, within the limits of his 
ordinary pecuniary jurisdiction, to receive and file 
awards of arbitrators vinder s. t'23 of the Civil Proce- 
dure Code (Act X of 1877). Baikrisiixa r. Laksii- 
stAN . . • . I. D. B, 3 Bom., 219 

16. — — — — Pifl’erenee be- 

tween a Court of Small Causes constituted under 
A-ctXIof 1865 and a Court of a Subordinate Judge 
invested with the jurisdiction of a Judge of a Small 
Cause Court under s. SS of Act XI C of 1869 — 
Transfer of decree for execution — Act XI of 
1865, s. SO— Code of Civil Procedure CAcC XIV 
of 1S82J, s. S23—Aet XIV of 1889, s. 5S.— Tlic 
Courts of Subordinate Judges invested with the 
jurisdittion of a Judge of a Small Cause Court 
under s. 28 of Act XIV of 1869 do not thereby be- 

TOB. V 


SUBOHDINATE JUDGE, JUBISDIC- 

TlOlir OJ?— continued. 

come " Courts of Small Ciiusei constituted under 
I Act XI of 1805.” They iieTfly evcrciso a similar 
jurisdiction. Tins makes their decisions final in the 
easts to which the .lurisdiction extends, but it does 
not imply that the variations of proccd.vro prescribed 
I expresslv for the Courts constituted under Act XI 
j of 1805 lire applicable to tourts eonstituted under 
a different Act and subjtct to different couditioos. 

I The Court of a 8ubordinatc Judge exercising ijinall 
I Cause t oiirt powers is, under e. 5 of the Code of 
‘ Civil Prorednre (.let \IV of 1882), one of the 
“other Courts .cArcisiug jurisdiction of a Court of 
Smill Causts,” and, as Mich, its procedure is gov- 
* erned hy the Civil Proceduie l ode without the vari- 
ations provided hv Act XI of 1805. L'ndcrs. 223 
I (rf) of the Civil Procedure t ode the Court which 
has passed a decree in its Small Cause Court juris- 
diction may, for anj good reason to he recorded in 
writing, transfer its decree to the other branch of 
the same C ourt, ns it might to a different Court, for 
eveentitm, w Ithout requiring a certificate uiidei s. 20 
of Aot XI of 1805. For this purpose, the two 
branches or sides of the Subordinate •Ttidgo’s Court 
may be regarded as different Courts. BnAOVAK 
Datawi r. Babi; . . 1, Xu E., 8 Bom., 230 

16. — ; Suit for interest 

due on a mortgage . — The plaintiff sued to recover 
interest duo on a mortgage of immoic.able property. 
The defendant pleaded tint the plaintiff had received 
the profits of the_ morl caged property, and liad got 
possession bt certain materials worth four thousand 
lupccs, and that the mortgage-debt had beou paid 

I off. The suit was tried before a Subordinate Judge 
I in his capacity of a .T udge of a Court of Small Causes, 
who held that lie had no jurisdiction to go into the 
questions raised by the defendant in liis defence, and 
ho gave judgment for tho jilaintiff. Held, on appli- 
cation to tho High Court, tliat tho defence being vir- 
tually that tho debt had boon paid off, and that no- 
thing was duo to the plaintiff, the Subordinate Judge 
had jurisdiction to decide the suit. Bauceav Ambit 
P iirnn r. CAiTPATitAV Damodak 

[I. L. E., 10 Bom., 69 

17, Cl I it Procedure 

Cod- ('Art XIV of 18SSJ. s.295 — Deciee passed by 
Subordinate Judge — Pecree bg same Court »» exer- 
cise of its Small Cause jurisdiction -Rateable 
distribution of asiels , — Certain moveable property 
was at first attached in execution of a inonoy-decrec 
passed by a Subordinate . I udgo in his Small Cause 
jurisdiction, of which a pait was afterwards sold. 

In execution of a money-decree passed by tho same 
Subordinate Judge in his ordinary jurisdiction, the 
remaining properly was attached and sold. Prior to 
tho date of this sale, the applicant applied for execu- 
tion of a moncj’-dccrec passed in his favour by the 
same Subordinate .Tudgo in his Small Cause jurisdic- 
tion, and prayed for rateable distribution of the pro- 
ceeds along with other decree-holders. Held that 
the application must bo allowed. Although a Sub- 
ordinate Judge invested under Act XIV of 1869, 

B. 28, with Small Cause powers, acquires the juris- 
diction of two Courts, ho docs not become tho Judge 

13 H 2 
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UlOFST OF CASES 
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SUEOEDINATI, JUDGE. 
TION OF 

of two Coorti, lot riioniri Ibe JiiiJ,* of 
cato Co rt Ua 


JUEISDIC 


18 


•uiiur NaBSO KkISIIXI 

[L I* it , 0 Bom , 174 

— tx,r,t, n vj 
r f decTttfnTttt^'ton—AHjSJttf 

iir S'f-'llie ptmtiliff. 


BUBOEDINATE JUDGE, JUBISDIC 
TION 

20 — 

togmttaUe If o Ccari of Sa.ilt Ca«**< — Ji 
eflHCi.tt 2 6 13, 21— Bombay Ciril Ceorti Ji 
(XirnflbCJJ » 2S~i'toat dtt.ttao -Ihepl^a 
tff ModtorK »»f K' McJiroAjrafor the ww'cfol 
>•1 of* tree liic tail «*a filodfw tlie Coart 
oail tfsio 'nUirdiftil* J uiiifP.wliO »»» iDTftU'd, 


La,»gobU...oUTOonoy^cfr«e.2*m.l i/.n.»olUt. 1 

10 » tbeSubordinalo JoiJpt’i Coart »t Dbnli*. ' amder Act of 16W, » £8 **“'*“* 

•foil d for ciccQloii byslUclitneiit »u<l tale tf tlxir diclwiof « Judge of • Court of Small C»oi<* m 

SI»o.,.°V tr.™rt, Ib.l p..r..., .m..! I -W k ... .■ 1I.1II .( Ik. mW.. 

iDcly Bol 1, bot before the rcaliiatlji of Iho *«*<f# Crnae *** li«ire»r», tfirj ■* *0 crdinarj M* *c®^ 
tie defendant who »lao Lad oltained * tooney ' lap to the rnl a of the Cinl rtOecdorC 


decree agaiart the aame joilgni ctd.bfon In the 
wree Ccort m Ui SicaU Cauie ]on«di«ion kppbed 
for the execution of hu decree b« atla«Li(a>t and 

calc of the immoTeaWe property which had •Irealt I m,is,twai lue r,a>u •— 

been at ached at the Uulance of the ]lainiiir The really Iceu a Small Canae, ro appeal lay to »» 

. - . DUtnel toort Iteagh the Solordinate Judge md 


autordiiate JuJi.e rrjectnl the plaintiff* 
do appeal waa made to the Puttlct Court, ahich 
mefacd the Snhorili ate Jad^e** decree *-n« 
awarded the rliim ITf/J that, the amt 


Court under a 205 of the liril Proi..dure x^e . 
(let \IV of 18^2) ratcabty d stnbnt d the | receeda 
of the aale bitwetn the plaint ff and the thfci dani 
Thr plat tff now bro gtit tlu suit m the ''mall 
Cauie junadictlo • of the '•nlerdii ate Judge’* Court 
at Dhulia to ncoker from the dif dant the amoant 
paid to fall I alUcmg that it ha 1 been illigilly paid 
ai the preenlure laid down in a 223 of Ibi t^e bad 
not Lcrn folluwel Utli tliat, aa ruled lu Bba /■»•* 
Sayel} t £s(a I I U H £«« AiO a ^ohordi 
nate Judge luicated with Small Casie Court fowen 
hai generally to fol ow the proeedun [ r<a.rtb^ to 
(beCodeofCiiilProccdurr ihU goi<rn, bit proceed 
ingi loth ID trial tad execution whether the tuit i* a 
Sm^l Came amt or not If the two }«»^ictMnt 
auiBticd to Iba Sahcrdinate Judge a Conn and to the 
buhordintte Judge pcnoaally are heal); e •.eateoaue 
there le no dutisctien of a dee or hranehie Dot 
where aa in wire enaei the ordinary junadictaon i< 
wider loeally than the Snail CaOM donedictim the 
Court II, in tha* pari of ill territory which beaoutnJe 
the Small Cauee Court jurlidiction. to he regarded 
*1 a aeparate Court lo far that a decree in a ^awU 
Cauuibnuldnot gei enlly be executed on property 
betond the Small l.anie junaibcuon witboot a traua 
for. tx , a dealing with the exerntma aa in a poit 
tried in the oasal way fer reasona to be recorded m 
writing Aa all u done by the time Judge, a aop ea 
lion and an order recorded u the eaae are anfiicueit 
witliout a fcnual tranimUa on ai to a dutant Court 
DEisairoit Sawrmu r t awis QoTrn> 

P-E-^e Bani.,a37 

Cieif PrereJore 

C<,a,(Acl MV oj l&Sl) t lfl-Sel.«jre*ceerf..e 
jKca.or, y«rndic/,o» of Hi iaiall Can,i po,ctri 

of rt« SainrdiMfe Jo/lgi—Prc - r • 


nui oae the procedure o! Aet M of llarli^ 

the to all Canae Conrt jnreadietion, the hntord nxte 
Judge Doit be talin to bare dralt with'tbe »•* 
ander that jnnadirtion eien if he wa* not qsi' 
alire to it at the lime A mil Ulen ntrtiii»w» o* 
ODder t 2 6 or ir of the SfofcHil StnaH t-*®*' 
Court ArtfXlof lfC5i doee rot eeawto 1 « 

Ined Boder the Act, Ucanie of a-ioe die.ii^^ 
frem «» lommary pTteednre A lurrlaiageorJO™ 
and eUlmimrti Coe* not eliaoce tne cMfortW « 
tb« deeia'on for the pnrroac of it* Bntlitf <w ® 
of the Bombey Gnl Cenrt* Aet (XIV of 
doe* aol, ahm jonKheim l» gires ander it, niw 
•inly diTtde tb* Ccrart into two *ei«r*t* Court*, 
bot *1*11 It chote* an aJditinial and dut urt jnnia,> 
tHwi Sine* art IX of 18 ? came Info forec, th» 
Coortia to be rrgunJed a* two Irnirta in »nth 
Itravara VarjasKZT r Dnowocr Sariara 

[I.L.B„iaBoia„w8 

81.- 


brooght be the plaintiff to recoter 113&7 p fmm 
the^^dant, under the Small Csuae jnnifrtiooor 
aSuboidinale Judge, the defendant claimed lo aet off 
B72. which exceeded the pecuniary junadotioa of 
S SV On ref rriiee 

plei^ed by the defendant The Jndge would^i^ 
e .t”^i' Junsdiction m trjlng tl^“ 

jnnadictlon la trying 
tbeaeWt Banroam e gIsmit Eaaoaa*^^ 
[I 1,.H.,12 Bobi,.81 


rewe/eeij’rnnie eolleliaj tr rteeirtwj 
Uowijor /• Wr.y > fe-ple-finf Frocerfar* Cod, 
(Aot XtV of iSS2), , SO -A penon 
and recpinug rubrenp* on* for the pirpoae of lm‘“ 
log a temple in puraoance ef a reiolatiein c m® t® J* 
• aurtisg of the eominnnity, bctila tb*m W ^ 
eopaeilyof a trutlee, and a nit In rwpeet thrrro 
■boold be eicd under i SO of the CivU Proredore 
Code (Act XIV of! 83, In a Subordinate 
Coart. and not in a Small Canae Conrt y*«°**,X 

iiiTBroau V Uesur . I,Ii.B.,S3Boitt,, 

32. Power of Sni>orfiii«t« 

Jodgo to try IffunslTs case— .i i 
l',68, ,, 11, J7. lS—B,ofil t„>l ComH, 

(VS of IS7IJ, ,1 13, 2v-Ctnt Frorodirt Coaj. 

678 — PerPoTmoaw C J, and BaoDHCirt 
UaRwOOn.and Dcthoit, J7— The objrrt of »» 
aodiOofrto Bengal CirilConit* Aei.lS 1*"“*® 
ereate in the Dutnet Jnige '•nlordioate Jn^ 
and Sfnnaif concurrent jnnadietion nn to »»* 

Pee P*TH*Baw.C,J-S l6oftbeCiviir»«*f^ 
Code Ha p o tao to tbow aictw-i* The 
-ahall" mtbat aection U *" ia. 

The word la nacd for the purpese of proUctiBg 
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STTBORDDrAO?® JUDGE, JURISDIC- 
TION OE — conlimted, I 

Conits. Tlio snitnr slmll be obliged to bring bis snit 
in tbeCoirt of the lonest giade competent to try 
it. I be object of the Legislature is tbat the Court 
of tbc bigber gr.idc sball not be overcrowded vijtb i 
suits. \\ benceer ivn .Set loufcia a benefit, tbo donee | 
may cverciso the same or not .it bis pleasure. The j 
proiiso IS for tbc boncht of Ibo Court of the bigber 
gr.ide, and it is not bound to Like ndi outage of it. 

If it dues notuisb to try the snit it may i of use to 
entertain it If it wishes to j etnin the snit in its 
Couit, it luaj do so; it is not bound to refuse to 
enttitain it. Per Dotjioit, J. — ^I'be uords in s. 57 
of the Cii il I’roccdure Code ‘‘ sball be " are an in- 
struction Mliicb the Comt is bound to follow, and 
they 01 c tboreforo a restnint upon jurisdiction. 
The ilTcct, therefore, of the concurrent jurisdiction 
of Subordinate .ludgcs and iUunsifs is not to allow 
to a Sutordiimto Judge discretion as to Hcccpting or 
not accepting for trial be bimself suits cognizible 
by tbcinfoiiortribiiiiiil. BRODiurnsTandlUAnuoem, 
JJ.- h, 15 of the Ciiil Piotcduio Code is a rule of 
precedure, not of jurisdiction, and whilst it lays 
down tbit a suit shall be instituted in the Court of 
the Ioi\c-t grade, it docs not oust the jurisdiction 
of tbc Co irts of bigber grades. Ilttsstok Chwnder 
Mohixnt V. Pam hall Shaha, 83 11'^. 11., SOI, and 
Stijee-ool-lah birear v. Beqttm Bihee, So W. S., 
21% follow cd. Per OiMlELD, .7 -S. 16 of the 
Ciiil Pioccdurc Code is a proiision entirely of 
prccednie as distinct from jurisdiction, nnel its effect 
on s. 19 of tbc Bcngil Ciiil Courts Act is tliat the 
jniisdicuon of tbc Distiict Judge and Subordinate 
Judge extends to ail original snits cognizable bi 
tbcCiiil Ccnit, subject in its exercise to a certiiin 
pioccdtirc, namely, that the suits be instituted in 
the Couit eif liiiist grade eompeteiit to try tbe-ni. • 
Held, till refore, by PriHEiiAM, C J., and OiJ)- 
TIFED, BnoDiiTOsT, and Mahmood, JJ, where a 
SuLonhiiiite J udge bad tried a snit w bich a JIunsif, 
a Court of a lower grade, might b.ivo tiieal, th it the 
Snboidiii.itc Judge bad not acted without juii»die- 
tion Ibc plaint in such suit bad been in tbo fiist 
inst incc pi cseiited to the JIunsif, who bud rotnmed 
it, to be prcsoiitod to tbc Subordinate .luilge Per 
DoTiioiT, ./.-The decree of the Subordinate 
.Tuilge wiinld not be liable to be icicrscd in appeal 
for Want of jurisdiction, for the jurisdiction w.is 
there, tliougb it ought not to baie been exercisid 
This liew of the matter was consistent with tbc 
recoil id canon of construction, that unless tbo 
Lcgi'l iture uses ncgatiie worils, or winds sliowing 
an lutcution to treat the obscrianco of a rule of 
procedure as essential, tlio rule will oriliiianly bo 
triotid as a direction only. Under tbo circum-tanccs, 
tbiJiforc, the District .Inelge bid, in appeal, cor- 
rectly refused to entertain the pleii of difict in juns- 
dictlOU. NIDUiLM.1 jrAZHAB HUSAIK 

[L L. R., 7 All., 230 

23. — — Ciril Procedure 

Code (Act 1 IV oflS'iSJ, s\13~lUunuJ, Juri‘d!c~ 
lion of. -S. 15 of the Ciul Procedure Cole do>s not 
pri elude a Subordinate Judge from trying a suit 
■witbiu the juria^ction of tbo .Muusif’a Court. 


SUBORDINATE JUDGE, JURISDIC- 
TION OE — cundnued. 

hedgard v Bull, L 12., 13 1, A, 134, distinguished. 
ILvrgA llosDAL I Hibi Mohan Muieick 
‘ [I. L. R., 17 Calc., 155 

See AtJ&traTlNE i MEnntcoTT 

[I. L. R., 16 Mad., 241 

24. Bengal Civil 

Courts Act (VI of 1S71), s. 18 -Sale in es-eca- 
iion of decree — Local limits of jurisdiction . — 
Where a District Judge, under tlie authority rested 
in him by s 18 of the Bengal Cnil Courts Act (VI 
of lb7I) has assigned to a bnbi rdinate Judge tbo 
local limits of bis particular jurisdiction, that i fficer 
can only cxcrcLo jurisdiction within such local limits. 
Obhog Churn Coondoo i. Golam Ah, I L. E., 7 
Calc., 410, and Prem Chand Day i. Mokhoda 
Debt, I. L. E., 17 Calc., 099, followed. Dakiiina 
C nnnN CiiATioPADurA c. Bit ash Chpndeb Box 

[I. L. R, 18 Calc , 528 

25. Concurrent 

junsdiciton uilh District lilimstf—Suit of less than 
B2 300 in I a! tie Quare — Whether a Subordiuato 
Judge has not concuiTcnt jurisdiction with a Listrict 
Munsif in suits less than K2,500 in lalue. Afalra 
jSPondai V. Uau Mohan Muthek, P. L. E., 17 
Calc., loo, and Eidht Lai \. Mazbar Husain, I. D. 
E , 7 All., SSO, followed KR^sn^ASAx^ v. Kana- 
KASABAi . . . I. D. R., 14 Mad., 183 

26. Bombag Civil 

Courts Act ( XI V of 1869), s. 28 — Provincial 
Small Cause Courts Act (IX of 1SS7), s 33 — 
Judge exerLismy Small Cause Court jurisdiction . — 

S 33 of Act IX of 1887 prcciudcs a Subordinate 
Judge invested with Small Cause Court powers under 
s 28 of act XIV of '869 from entertaining a 
counter claim beyond the pecuniary limits of bis 
Sra.tU Cause Court jurisdiction Baroxe Oiqa 
PaksiiOtam r. Panjh Bamjan 

[I. D. E., 14 Bom., 371 

27. Bengal, aV.- IV. P., 

and Assam Ciril Courts Act (XII of lSh7), 
s. 13, cl 8 — District Judge, Poiver of— Transfer 
of , ropertg Act (IV of 1882), ss.SS, 90— Sale tti 
execution of mortgage decree — Execution of decree. 

— When Subordinate Judges are appointed by the 
Local Government with jurisdiction oici the whole 
of a district, tbc District Judge is not competent, 
under s 13 (2) of the Bengal, 3S.-W. P , and Assam 
Ciiil Courts Act, to assign to them eliffcrcnt arras so 
as to limit or define tbiir respccliic jnrisdictiors. 
'Ibe Court of such a Siiborilinatc .Tudgo uliicb passed 
a mortgage decree is therefore the only Court compe- 
tent to cntci tain an application for the execution of 
the elicrcc and to make an order in furtherance 
thereof, even when tbo ciecutijii is souglit bi the 
sale of propcrti other lliau the mortgaged property 
ly ing w itbin tbc district, but outside the area assigned 
to it by the District .Tudze Bacho Koeu r. iiOlATJ 
Chand . T E L. E., 27 Gale., 272 

28. Transfer to 

Stihi rdviale Jutge of appeal petition heard by and 
pending brjore District Judoe - Jurisdiction of 
Subordinate Judge to hear and determine the appeal 
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StTBORDINATE XCDOE, JDEISDIC 
TION OF <■«/ %tei 

— Hlatfro/ b t^l (.• U jarihrl <,• Ffret of 
«*<» » /* 'He rfaljtntfl r-lton—JatKpffti 

hatin. IriM m a 1 litnft Lourt 

lli» 4r»a 6f » Itrtnl MhomT »»• hnrd in 
part iy the D«tn l Jr4 • ffnanJed th« 

«tut to tliePiitmt 5Ja »fforfn4ia teofreibune* 
Fradinj.» h» p oern doly rflnrn I Oi» lu»rrt 
Joi e tratii' rroJ the irp«il *0 'be '■tjbord irate 
Jnd kIo hart a d ditrnni ird it. JltlJ that 
Iht 1 itrrt Jndei had co power to lran»f<T lo a 
' iVrd at Jo t,e an apfoal whwh wi« fort hold 
and pendinp before him Th* ouly lahrvnl jtm d r 
bon that a '■cbordinatr Jod^o hia u la on inal an ta 
nndCT ■ I** of the Ci il Ccmrti Art In appiala he 
only aequirea jortid rt on nndcr the la*t elinir of 
a 13 of the aai t Ar «h rh « a^lri a tiiatrirt J li.e 
to tranifeT appeall to him and nniraithat aerttoo i< 
eciDptedwth U » '•nlorr mate Jud hasroynnelie 
bon to bear or delenti e any appeal ‘r 1 ' d ea I ct 

anth nn 1) < tranaf i to a “sihord i ate J 1 1 t of an 
ippral part h anl ant yen’ ap >iefo-* tbr l>alnoi 
Jntge Th f et tlat ohm 00 «a» to talen to 
the j t td ft on of th 'nton mate Jnd e did not 
oouf r or *d ebon op i ) tn. the ‘■oconr oaie C-ort 
cot haeinp inhertLt gurud eiwu KcvaJtitiMi 
rillliltSr ‘rt'BSABaTl IrtTlbUS 

(I L. R , £3 &Iad..dl4 


29 ter T/r 0/ 

fSCd ai S3 trad Si^iab^rdMLati oppoiafeif 

/oaaeiaT vao/iee £aiord aate Jaljt j’ureea vf 

Where a hohordiaa e Jodpe u dipoted enier a i3 
ct Art ZYb of 16C0 to aiiiit another Sotord ate 
Jndge the aai ataoee t>; the Judge eo depoteH nn 
obI; be aCorded inthtn the km t of hie inr ad <tk o 
lafliad by t 2»of the Aet an raatet bam bed, 
raeept In mattm within h a o tipttence The rUis 
ltd hannp o Umtd > decree e,a.o»t tie defeodaot 
m a enit in whieb the lahjert n atUr of the tint and 
the iBionnt of toe decree exceeded BSOOO o the 
Court of a «olorauat Jtxl.e of the £«* claei 
prated I* in that Con* for eareulion Tb* 
botorfmate Jnd.e tranyferr J it for cierstion to the 
iKood cUh lolonlna </Jul e wlo bad been 
ap oLted o.diTAct ificca toieiathm and 
whoae jumdirt n ritendei to P5000 cal. The 
wood cl«, Sn'o-daate Jndp. ordtrrd orcnt«m 
!. *"* rt-pealed and thu order 

t termed. The lUiitiff at peihd to the Uiib Court. 
nie<d for thefint f ne an objection that 

Tte^ "dilate i Odpe had to yunadKt on 
Ttertain the app icalon for eieeution. The 
"dent eontended that \hia oh.ecta-n w., tai« 
I appeal Vnefd that the aeeond 

SSl;-??"'' •rp'S.U ,5 

‘fVhKh ” theraWit, 

hetol>n *! ^^* *” 'he face y , he priyvrdinia.raii 
hetal^,^ htnBM 

p. 12 Bota, 185 


STTBOnDINATE JtTDOE, JDBIBDIC- 
TION OF— ceafiaari 

maheictt prcienticia m»J<r(aSi* ly li« ef G* 
•naraoee •/ iit loptri r ffeir, (a f'fif iU 
ejor-r /fr—SaiordlaaU Jadff, rarir »f ta tr» 
wt e.,f— The deferdatt who area a ilamlaUar 
waa ffqnirerf by hia aapfrior eSetr to rlear ht 
character fntn certain eharpra of hrthrry which bad 
hern breofit apalnat bim in »n anonym "ai 1e*t^. 
and he acca nfi i^ly preeccntcd the pUla-lfi atlom b 
auapccted of baa lop arrJltcn the letter The pta.a^ 
were cmcictcd and acrtcnceaj hr a ilapWrate Wt 
on appeal arrre acajnitted hr the tcanora Judge. The 
ptaiutiffa thrrrupOTi tixrapht thia init i3 a ^nkordmatc 
Jodpt'i Ccairt fo r«c»cr dama-ea from the dcfincKt 
for lualiri aia proarcaitiaei. The jartadiciioa o tie 
'otcadinate Jndpa to tre the auit beiiip qucitiWtiL 

>c referred Ihc raae to the iliph Court. 

the ^alorJinate Jadpc bad Janad-tlHn to Irr toe 

anit Thecbfco hot area lacd tn hia inJia5Jaal.»3d 

not in hu oifieul capacity t aed the fact ^ 
araaa Mamhildar ahen he fcoaccaited the rUirt.3* 
could rot aifict the charaetcr in artlch b» *** 
ened. Daciat !Ia*ootiub r Xabata* Vak}* 
DtTBRABIAS I Xu It, 11 Boin-. S'® 


3L - 


- Jfofii 


— Broifct/ica rif — 

CiriJ Ct*e/* Jrf (Sir af I3S7y, t AJ-Boe-MJ 
Jc< X of iS‘6, a J5— /yeeecaifiea ii/'ife *» 
>y ontre •/ nperiar tffttt An rSeiT of 9*’’”?, 
taent aiho jtewrotea f raa iBy»ryprriooallOUi«*‘ 
la B I piDtrally artiog iB hta tthc^l cafnrliy U 
prtaccutor If BBy rortimJar eUaa at iatw*J ■ 
placed apt ciBcally osocrbia tatela^is oiti ► <rr«tifl> 
to Raiard them hr the appiopnate lep»l rroe«d>t?*» 
etuia iBatilBted is the fulfika/Bt of the dutr 
aaaipned to the furrticBary are tf courae IaatitulcJ|a 
liM oSiciai capocilr A •iisiiar mcaik appEca •" 
cnannal proccedin a. A proaccotioo by a fuBrtioa 
ary u cStial wbra lo carryicg it on he u d.icha^i2* 
a duty eipreaatr rr Impl eiUy aaaipned to tl“ by uw 
If tbeduly of proaecntinp la any tarticiilar caie u 
nit aaaiporf to an o-'^cer aa tacb the conartt 
order of hia anperi r wi I not male the act aa cficiai 
one which in Ita ra’nre ii sot lo, aa lyi-g cnt»ideh« 
olTcial fonctv na. The ilcfcnda&t waa a foreat olScer 
In the atrrice of CoremTSent He proeecsioi » 
eertam piraon for theft la the Ifapirtratc a Court 
at '-irai The aecowd waa defended hy the pkintiff. 
who vaa a pi ader During the heanng of 
the drfeadart ta open Court made ote cf , 
eiprrajiona towarda the plaintiff, which it w»a 
were defama ory and were calcnUted fo lower hw ® 
the ei*iaiaiioo of the public to lajare tia repotat^ 
asd to mar h a profeaaiooal ptrapetta. The pt‘"'*“ 
aent him a notice clauamg Hi 50C aa damag «a for 'n* 
mjory dona to him he the defendant. The defendao' 
thermpon Icdgtd a cnaplamt before the Diri xrta 
Afagutrate at fcirai chaining the plamliff 
a. 169 cf the Penal Code with loulmgcut a H>re»- 
ate. loa public aerrant for the pnrpeieof 
him to rrfiaia fmn doing bia duty aa anch ? 
KTTaiit. The Maclatrate dirmirted the charge, »o 
the pla ntiff then filed the p-r»enf fuit •?*'“** ,*„. 
defendant for malioona prosccntion. The dtfendan. 
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suboedhtate judge, jukisdic- 

TIOE OP — continued, 

pleaded tliat In lodging tlio complaint against the 
defendant he had acted iu his official capacity and 
under the i rdera of his snpcriiir officer n ith rfasonahlo 
and probable c-inso, and not malicionslj ; that the anit 
tens brought n ith reference to an act done him in 
his ofiicia! opacity as forest rfiiccr; and that there- 
fore the Court of the Subordinate Judge had no 
jurisdiction. The Subordinate Judge held that ho 
had no jurisdiction, being of opinion that the defend- 
ant had prosecuted the plaintiff in his character as a 
pnhlic servant, and that therefore th6;prcscnt suit 
against the defendant mas one in rrhioh an officer 
of (lOvernment in his official cajacity wasa defendant, 
and as such was coanizublebv the District Judgconly, 
under s. 3i of the Bombay Civil Courts Act (XlV of 
1869). He therefore dismissed the suit On appeal, 
the Acting District Judge was also of opinion that 
the buhordiiiatc .fudge had no jurisdiction; but he 
held that the Subordinate Judge was urongin dismiss- 
ing the suit, instead of j (.turning the plaint for 
presentation to the District Court. He therefore 
reversed the decree of the Subordinate .fudge, and 
referred the plaintiff to the District .Indgo. On 
appeal by the plaintiff, — J/eld by the High Conr 
that the defendant was sued ns a private person 
for an alleged wrong to the plaintiff, and that the 
suit was rightly brought in the Court of the 8ubor- 
dinato Judge. The order appealed "from was there- 
fore reversed, and the District Juduo was directed to 
dispose of the appeal on its merits GoPi SIaha- 
BUESTAl! Bhat » . Sheso JIaimp 

[I. L. B., 12 Bom., S58 

32. — — ^ — Siitt against 

Collector — Act done in ojjictal rapaiity — Jiomlag 
Jtetenuf Jnriscielion Act fX of 1H7GJ, s, id.— The 
plaintiff sued the Collector of Dharw ar and his chitais 
lor hav ing destroy cd certain certiBcates of efficiency 
which had been giv en to him by JlamlatJars in whoso 
service he had been employed. The defendants 
pleaded that the certificates had been de-troyed, 
because thej were not issued by the iMamiatdars in 
proper form. dCeld that the act of the defendants 
was an act done by them in their official capacity, 
and that the Subordinate Judge could not entertain 
the suit. SwAUiBArAcnAUXA t>. ComECTon of 
Dhaewab . . . I. L. E., 15 Bom., 441 

33. Bombay Cttil 

Courts Act (XIV of 1S69J, s,39, as amended bit 
the Bombay Becenue Jurisdiction Act (X of 1S76), 
s. 15, and by Bom. Act XV of 18S0, s. 3 — 
Bom. Meg 11 of 1837, s. 43— Sail against 
ojpeer of Goverwnent — Acts done by the defendant 
in his official cajacity — Cteil I’rocedure Code 
r"o’S2), s. 421.— On the death of the talnthdarof 
Xervvada leaving a widow and minor son, the Sfamlat- 
dar of Amo 1, acting under the order of the Collec- 
tor of Broach, entcicd the talnhhdar’s house, made an 
inventory of the moveables, took possession of the 
property of the deceased, and locked up some of the 
rooms -Vmong the property seized (it was alleged) 
was cert.aiii property helonginu to the widow. She 
brought this suit against the CoTicctor and Sfamlat- 
dar, claiming damages for these wrongful acts. 


SUBOBDUSTATE JUDGE, JUBISDIC- 

TIOE, OE — continued. 

The suit was tiled in the Court of the Subordinate 
J ndge. Seld that the acts complained of were done 
bj the defendants in their official capacity, and that 
under s. 32 of the Bombay Civil Courts Act (XIV 
of 1869) the Subordinate Judge had no jurisdiction 
to entertain the suit- Aul^h r. Bai Sum Daeiaba 
[I. L. E., 21 Bom., 764 

34. — Palil and Jcul- 

harni of tillage— Impressment of bullocks by patil 
and kullarnt of ullage for use of Gorernment 
officer — Suit for damages for acts done bg officer 
of Gorernment in official capacity — Bombay 
Merenue Jurisdiction Act (X of 1S16J, s. IS — 
Bombay Ctiil Courts Act (XIV of 1S69J, s 39 
— Bom. Meg. IV of 1918, s. 59. — The patil 
and Irulkann of a village having impressed a 
pair of bullocks belonging to the plaintiff for the 
use of an nbkari inspector, the plaintiff sued them 
for damages in the Court of a Subordinate Judge. 

' The defendants pleaded (infer aha) that the Sub- 
ordinate Judge had no jurisdiction to try the suit 
under the Bombay Revenue .Inrisdiction Act (X 
of 1876) Reid that the suit was properly in- 
stituted in the Court of the Suliordinatc Judge, as 
the defendants were sued in their private capacity. 
It is not clear that the mle- abont impressment 
of carts found in Ch 1 of Kainiris Revenue Hand- 
book actually order village patils to impress carts 
against the owner’s will ; neither it is clear what 
officers are to be supplied. There is nothing to show 
that any law over imposed this duty on a knlfcami, 
or that piorision was made after the repeal of the 
Regulation of JSfS ns regards patils except for mili- 
tary bodies. Bmono r. Eeso 

[I. L. E., 81 Bom., 773 

35. - — — Money lent to 

public officer — Money tent to him in his official 
capacity — Bombay Ciiil Courts Act (XIV 
of 1SG9J, s. 38 — The plaintiff had contracted to 
rapply materials requisite for a public building. 
The defendant was the Supervisor, Public Works 
Department, iu charge of the works. Prom time 
to time defendant borrowed money from the plaintiff 
and (inter dtio) four sums amounting to K3'5 which 
he paid as wages to lahouicrs working under him. 

It was not proved, however, that ho had borrowed 
the moneys ns supervisor, and the defendant did not 
plead that ho borrowed them in his official capacity. 
Reid that, inasmuch as a Public Works Supervisor 
has not usually authoritv to borrow money for the 
purpose of the work of which he m.vy be in charge, 
or any way to pledge the credit of Government, the 
mere statement of the defendant when he borrowed 
the moneys that he wanted them to pay the labourers 
was not under the circumstances enough to sliow that 
the defendant borrowed them in his official capacity, 
and that the Subordinate Judge had authority to 
entertain the suit in respect of them. In claims 
arieing out of contract the same test must be applied 
to determine the question of jurisdiction as in those 
having their origin in tort, lic , was the loan 
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T* — braicBiFTioa 
, ^ llO C E. R, 107 
^ Ia R, 14 Calc, el 


SUESISTENCE-MOTOT 

I rA^ ,v CL E. R., 4 Boa, 63 
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the sfaie ta 8 if s eat<) wcer, tjai »» o*^/* 
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tbe m ann?of a reor?-3ot Art VlH of lb»3 
ni ant tobetsteoce-ioaney fixed beerlrtof the Coart 
that tbe Ccnrt s a,l base tbe pnso! er before torn 
lotarmsetbnr rurrtt.ea apmamatur atwh tnnd 
be drtmaioed before be ean far f Tinxlly comanUed 
to pruoa aad wbub mas be to d tmnined as to 
t tie I B b be d^harfed t that a i -rree watt be 
ctrrted i to txeeet o by and urd r tbe direetwo of 
fbeleartwbiexproooatirre it by meanscf ar>er*“ 
appiieation totbe lean, and an order I*ssed^"^ 
np« that a ja lor cr ether oAeer ran wt Uat^J 
reeeSte a pneoner for debt and t mmai aieotaalas 
Ibe prel m nary paytmit of riti Menee bss bees 
laadein eospl aneewit! Ibe order ftieronrt ^ 
that tbe jadweannct lawfally detain a jad^rseat- 
debtor mien tbe time timrted f r payajent of e"! 
tabiutrtiee-taoaey under tbe order of fie Coart pa*" 
•xtbent doe paamrst areorui cly I* 

Cvpjrozs BstDAi I*»tDoo»o*F«»»*^" 
Almea. la ki naxsasDoti , .a 

[Boorke. 0 0,39 
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SUBSISTENCE 

5. Eight of debtor to discharge 

— Oiniuion to f>nl.e order ft r alloviiacc Cirtt 
FrocedureCctdetlS^'J, <j 276, S'S . — A debt ir. having 
bern imprisoned o i n « rit of ca. f r., n ns brought up o i 
& habtat c rptis, and nppl ed for Ins disclurgc on 
the pwand that his arrest and imprito uncut nerc 
ilkgd. as no Order for bis alien 'nice under s 270 of 
Act VIUof I'S I bad been made, feulliciont sub- 
aistencc-moiiev, boircver, nas paid to tlie bbiriff pre- 
vions to the amst, and be nas kept amply supplied 
with it. /{eld that hS.27Gaud g/S of \ct till of 
li59 applied as nincb to tbc cxiention of a niofnssil 
decreo as to an arrest by writ of the lIi.:U ( curt ; 
that no o e is to be i i prisoned in Pvcoution of a 
decree tinless subsistence ironoy for a inontb in 
advance be pdd to tbc person tovvboac custody be is 
comiintUd ; that a simil ir payment must be leccivcd 
in advance every sncccssiv c nioulli pending the im- 
pri'onmcnt ; that if any such payment be- n t ni ide, 
the pri'Oiicr is entitled to be ii leased , that the 
"ailonance" referred to in s. 27G of Act VlUof 
1S59 mi ant subsistence-money of 4 annas per die ra , 
that s. 276 of Act VIII of 1839 enacted eiily tnat 
the prisoner sbalt luve an allow atico of 4 annas per 
diem pud moulbly, nnless tbo Court sb ill soceinlly 
fix a less amount ; that an order for an allowance to 
the prisoner was not nccesiary, and was b tended 
only as a rclie't to tbo execution-creditor; that tbc 
omission to have aucli order in ide did not render tbc 
arrest and impri'oniiicnt illegal j that in the absence 
of jneb order, 8. 27S of Act VIII of lb..9 ensured 
4 nneins a d ly as siibsisteiicei-mo icy for the prisoner. 
Aoa Axi KHAb r. JoiBOiAX Peusaid 

(Bourke, O. C., 62 

6 . — — Non-faonent of 

jiiSsis'ence-Moneyi tn adronce — Cirit Froredtire 
Code, JS59, s. 27G . — 1 bo moatbly subsistence! m mey 
nndcr s 27G of Act VIII of lb59 must bo pud 1 1 
advance; tbere-fore, vvliere a deotor was arrested iml 
snbsistencc-inoney pud for .Tanuary, but no furllur 
deposit was mvde till 1th Februarv, the pn-o icr was 
helil entitled to his dise-hargc In ke Komit hoXT, 
Doss Bourko, O C., 61 

7. Application for 

discharge on non-piymenl of itibmience-muneii — 
Petition for discharge — CtvU Procedure Lode, 
JfioO, s, 278 . — A prisoner was arrested on the dctli of 
December on a cu. w. dated the 24th of December, o i 
which day the crcention-crcelitor paid snbsi-temce- 
mjney for thirtv eiiys. This failing on the 29th of 
January, the prisoier made a frmtbss npplicatio i to 
tbo Sbciiff for more, and then applied to tlie Court 
for bis discli irge. npoiwhicUneiticc was directed lobe 
given to the evecutioa-ereditor. //eld that no pirti- 
cnlarform of petition of discharao was rcejiiircd fi-oin 
a prisoner applying for his discharge for iion-piy- 
ment of suhsistiuct-moncy , that snbslstcncc-moiiey 
mnst be piid in adiaiice by tbo execntinn -creditor 
before putting a vvrit of en. s«, in force; that the 
disdnrgc by the Slierilf of a primaer dctagied on a 
writ of ca, sa was equally imperaiivc on tlie iiappen- 
ing of any of the contingencies specified in s 278 of 
Act VIII of 1839 , and tb vt on failure of subsistence- 
money tbc prisoaer should be released, and further 


SUBSISTENCE MONEY-eond«*rf. 

detcntio’i of him by the perso i in whoso custody be 
is was illegal. Spei'eb p. .Tanssev 

[Bourke, O. C., 28 

8- HoK-pagment of 

siibiisten-e mon'-g in advance — A-'t V/It of 1859, 
ss. 276, 278.~\ prisoaer was arrested on August 
Itli, and c nmntted to pnsoi on the evening of the 
same d ly. Ill fcT! bis committal, tbc execution-credi- 
to- piiil into the Imida of tbo Inilor a sum siilhcient 
for bis subsistence mo ipy fir twenty -seven days, nt 
tbc established r-ife of 4 annas per day. On tbc Stb 
August a writ of habeas corpus was applied for to 
I bring tbc pri'Oner up, and on the Gtli a further sum 
of 4 annas was paid to the J ul r to coier any defi- 
ciency in the former pvymcnt. //eld tint the re- 
quirements of s jTG, Act V'llt of lSo9, hid not been 
fulfilled, and that the prisoner was cntitltd to bis 
discharge under s 27S Dutt r, CoaNLirga 

[5 B. L. K, Ap., 79 

9, — A/ade of payment 

of subsistence snonry —On tbc 3Dtb of September, 
the plaintiff, o detaining creditor, pud to the Jailor 
of tlicCalcutta .1 lil siibsisteneo-moaey for thirty days, 
foriiprismer confined at the suit of tbo pliintiff, 
tbc .Tailor then ba\ mg a balance of 4 annasoverfrom 
tbc subsistence money for September, //eld that 
there vv is a suilicuiit compliance with s 276 of Act 
VIII of 1859, H.VLAonAU De? /. AvroritA Citakav 
Bose . . , 5 B. L. K , Ap., 8 

10, Eefaml of subsistence- 
niOtt°y — Prlerse at request of creditor — Pom, 
Act/V of 1865 -Whore tbo defendants were arrested 
through the Jlnnsif’s Coirt in execuuoa of a 
decree, but were released at the request of tbo oxceu- 
tian-creditor before they had been sent to tbo ciiil 
yul, it was held that the exeentioa creditor was en- 
titled to a refund of the bil nice of snbsistencc-manDy 
advanced by him that rem lined in the Jiniisif’s hands 
at the time of his debtor’s role ise. S 10 of Act IV 
of 18G3 (Bomb ly) w is not npplicaldo to such a case 
Dx-rABTE Kashinath BAtAX Ok 

[5 Bom,, A, C., 84 

11, Effect of discharge of 

debtor — 2/ on payment of subsistence’in mey — 
Patare arrest in execution of same decree, P Tect of, 
diseSarqe on . — The dischirgo of a defend int from 
confinement in jiil iii coisequenm of the pliintiff’s 
failure to pay siibustciice moa-i at the i-ite fixed by 
the Court, bars a second arrest and imprisjnment in 
execution of the decree Amui CaEirr r. Ciikn- 
OADoo 4 Mad., 76 

SUBSTANTIAL INJUET. 

0 

See Gases ttvdse Saxe in Esboction 
OP Decree —SE rriNiJ aside Saxe — 
iRttPJirxxmTr. 

SUBSTANTIAL QUESTION OP LAW. 

See Appeax to PRtvr Couv'cix -Cases 
IN WHICH AN AEPEVXXIBSORNOP — ScE- 
STANTIAX QhESTIOV OP IiAW. 

See QoEsnoN ov Daw. 
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SUCCESSION 

A« C»‘Ea CjniEB CO'^TIBTS 

•>« Esousn Liw— PBiJ!OOE5TTrM 

[6 Bonw O &, 172 

tABES C^EK HlXDP LiW — IjflrlllT* 

••te Mabomzdax Law— D fBTS 

n L.^.4 C&lc:,142 
I.L.IL,4A1L,9B1 
LZ>.B^7 All, 822 
&{> Cases ettiiib MasomisawEaw — lx 
niBITAXCB. 

Ste Ci*es tnn>n Uaiadab Law— lx 

HZBITASCE. 

“fft Maiuaoz 'ETttsurjrT 

flind Jar, N B,2B0 
Vf Fabsis Z 1, n, 1 Bom, 606 
(L L B., 2 Bom, 75 
I. Ii. E., 4 Bom, 637 
I. L. R, 11 Bom, 1 
L B B, 6 Bom . 606 
L L. R, 6 Bom, 161 
I ZaR, 22 Bom, 355,000 
?*» Pkitt Cocrau Fbacticc o?>-Bs« 
TT>oB or ArrsAi. 

[I. 1a a, 21 Calc, 097 
L B , 21 L A, 163 
*«» SxtmT* L»w ArniCABir b 

Cl Ia B, 19 €80 

Sit CoiCTsomss—Cormrcnoa, £x 
roams BrncT or axb *rm»o asq>s 
D itBs or Coraouiss. 

C6B I, R,203 
ISUoore’a L A,407 
- — to permanent teoare, 

Bixsal Twaict Act s iS. 

CL 1a R, 24 Calc, 241 

to raj 

CCSTOII- 

ISBEEiiAaei ASD Srccissios 

i** ~ I’HESKASC*— lit. 


to talnkhdart \ 


IaIL. 344 
lAUoore’a L A , 367 


SUCCESSION 


ACT (X OP 1&65). 


^»CosTi»Ts LlAR,10M*A,ee 

^ CL Ia R, 20 Rom, 63 

“olDDr" Afd* ; rT*** a*fi»*t»e.or 

>■ wtiehm I>m(mfnl«riu6ia«ni- 


SUCCESSION ACT (X OP 1865 
I —eemfimufd 

I tract OB LI* own brlnlf, and rot in any nFra-aU 
tiM eliAiactcr ondcr that Act. ^OlTlX CsASB r 
««iH 12 B.IaR, 358 2l'WE,221 
B. 4. 

fit BiToaca Act. a 33 

[6 B.IaR, Ap,S 
EIaR., scale, 357 
I. KB,© Mad, IS 

&!c lIowA'CD A»i> Rm _ 

f8B IaR, 373 
ElAB,lC5alc,2S5 

1. ■. Optrolteit of **'/>»• ~ 

EtgUt aeitired Itfort p-tit oj of — Tti* {*> 
AuuBoi of a 4 of Use Bnfc»»A«j Act are pnaps’ 
t T« and leave njhta onafferttd whicb 1*6 alBauJ 
b«n acqniTcd before the Act paued. ‘*A»«» * 
PaoAOvoAioTn Doistf 

ILIaR, 0 Cola. 704 8 CIaE.,70 

2 ifarntd iromto Zie-* 
l•ty of — Stfat^ie ttlstt ~ ^«»fri»>a< *a oa 
<>«a— ZT'A^aa / sad rtft—Z’nmoi ITeBra'a-lw 

I forty Jft (in Of iS74) t -Is a »ou api^ 
a hoahand and mitt tad tbe trttileee of tbe mile* 
I marrof* irttlcBirnt oa tee jrjftt aad aevfral pr^*** 
aory note* pern by tbe bnrband and wife aftn'U^ 
mamaoe. bat h«frre Ibe maun? of the Alarrw 
WoiDfu ■ pjoperty Art (III of *1574) ibe pUiatfl 
aoae,tt to render liable property wttled oa tbe BarroB 
apoa tbr mfr frr brr Kparate arewithoat 

aalKipatioB TheTBami{ewM«otnct#da£»r“* 

paatiog of Ibe Socceauoa Act JfrM tbal fc * « 
that Act did not prtrent tbe opeiatios rf tbe tlatw 
ta thetnama^eafttleaieBtinrtitrautof anbcip**^ 
IfeM further that a 5 of Ibe Named VTomea * 
pvrty Art 1S74 doc* net apjlr to roo'iarta ana* 
befo^thr paaiiDg of tbe Act oe»i/e P'*’ 

C.J — If tbe contract bad been made afterthat-^ 
eanie into operation, tbe plaintiS aoalJ bare baa a 
imicdy araiait tbe wife** aeparato ctlate no'witi 
alandinglheeUaierritraiaiaoanticipaUei 
* r NAJtn 13 B. 1,8,383.83^^.31,4'® 

3 unde 44— Ra*ie«Ja»^ 

t we/ir— Parfier witt PayfieA domuxlr momrf •» 
Zatfc— SneeeeioB It nerea'fe froptrfy—ll 
aBntuh anbject liariag bu domicile in Fuglai^ 
I Damcd m Calcutta in April I8C6 C, a widow *“* 
I at the tune of the mamage b«d alfo an Kngti*n do* 
' meile C, after ber tnamage with S Hr bcc*®* 
I enti ed aa next of km to iharc* In the mo' rable piO" 

[ pertiet of her two aonaby her fonnernumage tt^ 

ahani were not realixed ncr redncedinfopoaicwnraov 
C dtmng her life C died in 1872. leaving 
band but no lineal deecendania In March IbJ* " 
JI 6led hii petition lathe Insolvent Court, and all w* 
pioperty vetted In the OfScial Aitignee la Apn* 
137& letter* of admiautration of the cftate •“ 
eff eta of C were, with the eonaent of B H 
granted to the Ad inirtritor Qeoeral oi Bengal. "J 
whom tbe aharta to whieh C bcevme entitled a* next 
of Afa of her ««i were Trained. In a apMiJ 
fOTthe epiBion of the Court under tb VU Act 
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STJCCESSIOK- ACT (X OP 1865) ] 

— continiied. j 

VIII of 1859, — Held that tlio domicile of tho parties j 
being iu England, the English law was to he applied, 
nnd therefore the Olficial Assignee, as assignee of the 
estate of H was entitled to the nhole fund ' 
realized by such shares in tho liands i>f tho Jdminis- j 
trator- General. S. 4 of tho Succession Act does not j 
apply in respect of tho mo» cable property of persons ' 
not ha\ing an Indian domicile. AIiIiXEE r. A3J- 
itimsiratoe-Gexeeax op Beegax 

[1. L. E., 1 Calc., 412 j 

4. Marriage — Husband and i 

juiye — Domicile Succession 1o property. — A per- 
son with an English domicile matryiug a wife with 
an Indian domiede is, on her death, entitled to i 
inherit the whole of her moveable property to j 
tho exclusion of the next of hin. Ss. 4 and 44 
of the Succession Act do not affect the law of 
succession, but j elate to the immediate effect of 
rsaniage on mov cable property be onging to cither of 
the married persons, and not comprised iu an ante- 
nuptial settlement. Hixx c. Adminisxbator- | 
Geheeax op Bengal . I. L. E., 23 Calc., 606 

s. 5. 

See POBEION State. 

P. L. E., 11 Calc,, 17 

_ £^nd a. 10. 

See DoiaorxE , 1. L, S., 4 Calc., 106 

s. 36. 

See CoKTEETS . I. L. E., 8 Mad., 466 
s. 42. 

. Sec Pabsis . I. L. E., 2 Bom., 75 
ss. 48, 64. 

See Wixx— VAXiDiTr op Well. 

p. L. E., 7 Mad., 515 

s. 60. 

See Cases undee tViiji — Attestation. | 
See Cases tJNiiEn Wixx— S ignatube. j 

s 54. 

See Wixx - Construction. 

p. L. E., 4 Mad., 244 

8. 56 — Deiocii/ion of trill — Lawful 

polygamous marriage. — The will of a Jew, made 
subsequently to his first marriage, but previously to 
a second marriage in the lifetime of his first wife, 
held to be revoked by snob second marriage under 
E. 56 of the Succession Act. Gabeiel v. JIoedakai 
[LI..E.,1 Calc., 148 

3.58. 

See Wixx— Attestation. 

[1 C. W. Iff., 428 

s. 68. 

See WlEX— CoNSTBUenON. 

PI,.E., 15 Mad., 448 


SUCCESSIOBT ACT (X OF 1865) 
— continued. 

S. 75. 

See Wixx — Consteuction. 

P. B. E., 6 All., 683 

— s. 82. 

See Hindu Law — U' fxt — C onsteucition 
OP Wixis — Estates absolute oe 
L rsiiTED . I. L.E.. 24 Calc., 048 
^ p. L. E., 22 Bom., 833 

B. 91. 

See Wixx— Consteuction. 

p. L. E.,6 AU„ 583 

— s. QS— Hindu TFilts Act fXXI of 

1S70J, ss. 2, S — Lapsed legacy — Lapse of gift to 
testator’s hneat descendant — Probate and Ad- 
ministration Act (V of ISSIJ, s. 131. — A testator, 
by his will, d.ited the 22nd ,vpril ls7S, gave a legacy 
of H.5,0n0 to his son’s daughter J, to bo p lid to her 
out of a certain snm on ing to tho testator by the 
Rajah of Bettia. The testator died on tlie 2nd 
Febrnary 18;1, and Jin October 1879; the money 
due by the Rajah of Bettia was realized on the 7th 
December 1884. .7 left an only child A, who was 
born before the death of tho testator. A sued to 
recover the legacy left to her mother; tho defence 
was that the legacy had lapsed. Held that J was, 

I in point of law, within the meaning of s. 96 of the 
Succession Act, a person in evistenee at the death of 
the testator, bccanse n lineal descendant of bet's 
I survived the testator. JiTU Lax JIadata v. 

I Binda Bmi . . . I. L. E., 16 Calc., 549 

I s. 98. 

See Hindu Law— Wixx— Construction 
OP WixLs— PEEPErriTiES, Teusts, Be- 
quests TO A Class, and Remoteness. 

p. L. E., 8 Cnlo., 157, 837 
L Ii. E,. 15 Bom,, 326, 652 
1. Ii. E., 16 Bom., 492 
See M ILL — Construction'. 

[L L. E., 4 Calc., 670 

Application of section — 

Vested interests. — Semble — S. 98 of tho Succession 
Act applies only to vested interests. JIaseek v. 
Feegdsson . . , I. Ii. E., 4 Calc., 304 

ss. 98—103. 

See Cases under Hindu Law — Will — 
Construction op Wills— Perpetui- 
ties, Trusts, Bequests to a Class, 
AND Remoteness. 

B. 101. 

See PEEPETuinEs, Rule against. 

p.I,.E.,20Bom„ 511 

BS.10L103. 

See VfiLj . — Construction. 

P. L. B., 4 Calc., 304 

r S.105. 

See Will Construction. 

P Ii. E., 16 Mad., 448 
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BUCCrsSIOK ACT {X OF 1806 ) 

— caM^inorii, 

- - — - eg.234-20L 

S'fi* CA>!r‘f rsprii Pkouatk -O rjosiTioK 
TO, AM> Hi 'CCATIli^ OF, OllAST 

0.235. 

.Ivou'rA! CoH''a':‘!io\ri., ASbwr. 

[12 W. n., 424 

0 . 237 J'lfinj lijicatt/u aj KtlJ — 

Ttof’-tf— drier (o j'.-6rft.ee Inlamentarti paper . — 
'rbc ttft!>(oT (lift? ii> Cuinitla, knihiff » will, ivlurcof 
be tij'ix)inu>1 -■{, It. t\ nnd /> cxcciito.'s U, the 
mctbir of t!u t(Ost<r. bail carriol cii busiiirss in 
pirtnfrsbip with tlio lr‘tafor in Cairitltn, nini a con- 
siiitTabb’ {lOitton < f tbo t<-*tnlor' scstslo nns In India, 
A ncoanicd prttbali', and Ibc nill was proved in 
England b.v li and C, who sent their n^nnlg in 
Calcntln an tximplififation of the ivill for the pur- 
pose of chtaininj; a grant of prohatt or leltcrB of 
adminwtratim to the (st-ito in India. In an applica- 
tion hy J) for an ordir directing the amenta to bring 
the ttcniplificntion into Court with a titn toohtain- 
inp probate Uimof. Uriel tluat liio esetnphfication 
was an instrument nliieh the Con'd. Mould order to 
ho pri'daeed under b 237, Sncccssion Art Is nr 
TBit 0001)0 or Knvros . 8 B. I>. K., Ap., 76 

e. S39. 

See Hrerirru I. Xi. B,, 17 Bom., 388 

240. 

.avf I/mms or ADinsTiTr.ATios. 

P. L. B., 17 Bom,, 689 

„ s, 242. 

Ser I’l.onATi:— El'ri.cT or I’jtoiiATn. 

[8 B. li. E.. 208 

S.244. 

, See I’liODATF — .IwilISDICTIOS IS I’r.OHATK 

Casts . . 4 C. I,. E, 498 

— — s. 256. 

See Exccotob 1. L. E, 21 Bom., 400 

B. 260. 

See I’liOBATE — ABMlsrSTBATioa Hoses. 

[B X,. E , 7 Cnlc., 84 

3 Mod., Ap , 10 

4 C.L. B„ 488 
I. L. E., 26 Colo., 407 

ss. 256, 257. 

See Absunistbatios Bose 6 K. W,, 62 
[I. L. E, 10 All., 28 

s. 267. 

See Act XIi or 1S6S, s 21. 

LI. I,. E., 6 AH., 248 

See Geaeeiak— HlABttiTr or GuAnBlsKS. 

[I. B, E, 6 AH., 248 


, SUCCESSION ACT (X OF 1885) 

— eonlinued, 

_ - - S. 268 — Grant of letters of ad- 

j nintsfration iri'if) irill anneied — Practice. — Letters 
of ndininistration with the Mill annexed may under 
I s. 2oS of the Succession Act, be granted after 
the expiration of seven clear dijs from the death of 
the testator. Is tub ooobs of Wii.lson 

[I. L. E, 1 Calc., 149 

i B. 28L 

See PnoBATF — Arpticvnos' ron PnoBATE» 
FTC. . .XL.K.,19M:ad.,458 

b,263. 

See AvvTKt —CrnTiTicKth or ABiims- 

TBATios . I. L. E, 20 Calc,, 245 

Ser ArPEAl— I’EOBATE 

p. L. E., 27 Calc., 6 

0. 264. 

See EFirnrscr to Ilion Coebt— Cmi, 
Casfs . . X Ii. E, 5 Calc,, 756 

s. 235. 

See Ai'ri.vi,— Pbobate . 2 C. L. E, 689 

. 5, 286 

See IlioiiT OF Suit— IsTESTACT. 

[I. X. E., 18 Bom., 337 

s. 269 

S’ee EsiECBTon I. It. R., 1 AE, 710 
See Letiebs op Adjiimstkapios*. 

[X X. E , 23 Calc., 679 

B. 280. 

See ABAnsiSPEATOE. 

[I. X. R., 17 Bom., 637 

8. 282. 

Sec Abmisisteatoe . 8 Bom., O. C., 20 
See ADiiiKiSTEATOK-GESEnAE’s Act. 

[L X. E, 25 Calc., 54 

1. Decree, Saltfaclton of 

— Vxeetilor - Administrator . — mieru a person 
obtains a decree against an executor or adminis- 
trator, he is entitled to ha\ c his decree satisfied out 
of the assets of the deceased, and s. 2S2 of the 
Successioa Act docs not interfere with that right. 
Kiekomue Shaw r. Eeeb 

[12 B. X. E., 287 : 17 W. E, 613 

2 . - Dehi — LiabiUti/ io pay 

calls on shares in company.- A liability to pay c.all3 
is a debt nitliia the meaning of s. 2S2 of the 
Succession Act. Asiatic Bakkiao CoMPAvr v. 
Vieoas . . .8 Bom., O. C., 20 

3 . - _ Jadymeni-ereditcr — Fxeett. 

(ion of decree — Right to assets in hands of 
Administrator- General — Administrator- General's 
Act (IJ of 1S74J, s. 35. — A deerte for money was 
obtained against a person nho afterwards died 
intestate. Letters of administration to his estate 
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BUCCESSION act (X OP 1808) 

^eo*rUJ*^ 

irer’cr»ot'‘'*o tb» AdmiBUtntor Ornmtof Bfopml 
Tbe d wfW Itr »rrl'«l ^ ' MfCutKm of li* itmt 
«c»io»t Adminli'Totar* 

GrBfTml llfld t'at he «»i enlillej U> h»re 
dcCT« situfe*! o’l of G"* M*fU of the Aeceoad. 
»1 hot! b th •" were Eot eaflieleTil I* P*J »b 

faJl »11 th' cluTin trade ogalntt the ertale Rr¥T»T 

t Di L L. lU lO Calft, 020 

« 338. 

sre ArMmatRiiTO& 8 Bom.. O C . 20 


Vee iBOBm— rowiaot IllGB (OCkItO 

G*A’>T, *»» TokV Of 

(I. L. ILi 0 Bom^ 452 


[2 B L. E, A, C., 70 
L J»i»i “ J7i»rf« Thelfnk 

nirda in a S31 of Art \ of IflUiiieaa* vkI 
leelniln a Jain** tad eontt^netitl; >a mtttrn of 
neeeu'on. Jtina ire cot pueemed b; that AA 
Bicomi r Misoay Lti. L Z>. B.. 3 AU .58 

2 ’•'orire rieietMif 

{or— /■'tentoae* —The ^seeeteMQ Act gerent the 
neeenien la hitirt Cbrutito fisiUr* i aad aoee 
the irtMiag of that Act neh fimillet htr« eot bm 
tt Ubert) to odfaere to the lliada U* of neertiion 
JTild tM it tb« ftail; c«stiac«l to obterrt the 
Buda law of teecrtem satU the beccettM Act 
iltend thiir nl« of neceitun, the meoiberi «! the 
ftnil) *ho «tre iom btlon the UtUrAct raae 
isto operation emU cot be dqmred of tbe reghte 
ir^airNbr tbetn aodee tbs IliodnUv tO'XCCivi 
hAoak • Dokiitw ATTis 

[I. B. B.. 2 UtuL, 209 

3 . 'e'lee Ciru'.mm-Apfl.. 

eatio* uwiif Act XXni •/ ISSO Ae'crr/ideere o/ 
odri'n^c/.o* -Petit oner, » >,tlre ChnitiiB, 
ipplitd Mder Art \XTll of ISCO fer • cert S'ate 
of hfirabip tobn deeraaed pnadfather The CieB 
Jnd^e refuaed it ot the cresnd ihil Nitiec Cbne 
tianiaieeot Hmdii” «itbia the mraniac of the 
tenn ai aaed in t. 331 of the Saereraicn Act (\ of 
1655) and thmfrre that they are alferted by the 
prexUnme of that Act, and cannot proeerf andi^ Art 

of tbe Cicll J edge aai right. li tbi varTca «t 
TBi ptmioe or ViTSU* 7Mai,121 

^e of ea^oB o/ laJen/e.re Kcl, n,U ,J 
1 nr*" . ladian 'atecanrn Art tX of 18C3W 
Bin?'* '*w!*v®* pmenW by ft. .ppl, f, 

ChnrtUni . and exMew* t* 
MOT tbit they and tbe cooimanity to ahieh ther 
bdoeg bate Tctamri the Hindu eniton of fadvn^ 
^e, ij inadndtnMe DaoBta » Picom ga» 
• I.l..B,l9Boni,7e3 


StrCCESSlOTT cmiTIFICATE ACT (VH 
OP 1889} 

^et ClIM mil* APtllt— CtSTITiCil* 

©p APtnsturaaiio’.hTC, 

St! UoKEiT Cmt Cocna act %. 16. 

p.ii.iuiflEa=i,an 
^ee Cilia rypra CiKmcii* c* 
xisiananoa. 

Viltsga Courts Act (Mad. Art Icf 

1880) — Tb* pretUiooa of the SiNm«iin 

Art apply to enSti In » ' Ulipe Macall e Cn-rt 

I 

* — ■ 4. 

•iff Ltwninos Act. 1677 i*i- I^“ 
SiTrai or ArVuciTiot— 

p. la. 11-20 Cola. •*5 

I.I-It,20BoEL,W 
'«• Pa»T«l— P jUtim to Sctti-rrtt 
smntr.htTfacoyeat’fUt 

* p 

Are PcTt«rr*TP*5C* or Hte* OjW 

-CimPtOCTOCstCop^ t e - 

{XIa.It-18SIaa-4H 

8.0 

5ee ^rmtnrrstsci o» lli»» Cent— 
Cini P*ocipr»« Con,* ,-n 

— 1. 17 

SeeCetM rillACT,l-70, t« 

p. L. R 1 18 BOS' 


Sic ‘‘Mnu, o» aicoTP AirMX--0*A»« 

’"[JL'S" K.d, w 

B.29. 

fee Srieiuoa Sicosp ArieU-^^'^ 
arwiCT on ^ jgj 

fee SrtlOBPnrtT* JCDGI. 

0 , . 

scddsb cotniT 

ITaaniiigofterm— Jef 

-CrtBi^I Cerfe, ISdf .i f 

of the term " Sadder Conrt " aa defined hj A^*^ 
of ISIS and by a. 19 of the Criminal Preetenr* 
Cl, 

f BUDDEE KELAJANA." 

— —Meaning of term-— 

hbajUB ** do not neeeaearDy mean ■ rental ^ 
CoTemmeot, bat may mean a rental 
laaundar. Kilia Tisi DlBll r 
SalHA . . - , lAW.ew 
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3UDEAS. . ^ 

See Gases uneer Hncnu Eaw—Adoptio 

— llEdUJSlTES rOR AD0rT108— ^ERE 
MOKtES. 

See niNBir Davt-.Vdoptioi!— ^Y^o may 
OB MAY NOT BE ^ 62 

I.L.E.,3Calc., 443 
X L. E. 6 Mad., 43 
W. K., 1664, 133 
8 Bom., A. C-.-e? 

■ I. X.E.6Bom.,624 
7 Bom., Ap., 26 
13 Bom., 364 
I. X. E„ 10 Calc., 68 

8ee Cases trNDEB Hisbb Lam- iNnFRiT- 

ANCE— iBBEOraMATE ChIBEBEN. 

See Hindu Layt— iNniEBiTAECE - .Toint 
Protebxy and SuuTivoEsnir. 

p. X. E.. 4 Bom,, 37 
X X. E., 18 Calc., 151 
■ X. E, 17 I. A., 128 

See Hindu Law— Maintenance -K mni 

TO JIAINTENANCE— IBBEGITIIIATE <- 

. . 3B.X.E P.C.,1 

[13 Moore’s I. A^ 141 
3B.X.E.,P.C.,15 
5 Mad., 405 
X X. E., 8 MaA. p5, 657 
X X. E., 1 Mad., 306 

See Hindu Law— Mabbiage— Vabidity 
OB OTHERWISE OE MaBRIAO^ t, r, 1 

[3 B. X. E., E. C-, 1 
13 Moore’s I. A., 141 
X X. E., 1 Calc., 1 i 

X X. E,, 15 Calc., 708 
See Hindu LAW-FABTiTiON-EmnT ^ 

Partition— IbbeoitimateChibueen. 

p. X. E.. 12 MaA, 401 

SUICIDE. 

See Abetment . * ^ 

SfC EN&XIBH XiAW SuiOIDEt qQ*? 

[1 W. B., P. C., 14 : 9 Moore s I. 

Attempt to commit suicide— 

Fenal Code, se309-Inlen{ion--Loo«e r<^n>lenU^ 
—jE, with the intention oi committing sii 
throwing herself into a well, ran to '' G > ^ 

she was arrestefl. She nas commit 

of the Penal Code of having iae-al. 

snicidc. Held that the S Mad?, 6 

Queen-Bmebess 1-. Eamakka X X. E, » m 


SUIT. 


See BengabPvENT Act, _ ggg 

See Bengab Bent Act, 1869. 

'4«-W.E., 207 


SUIT — continued. 

See BHOAOH fOUMBEBg. estates JCT^ 

See COUBT PEES 173 

See CouBT OE 'YrX.Sl8 'earn.! 600 

See Execution oe Decbee— Apebioa- 
tion eob Execution aot 
rnruT X X. E., 18 Calc., 635 

COUBT . ■^_l.;^,13AU..392 

[ .Nee libation act, 1877, | M 

■ ■ p X. B., 1 AH., 97 

See LnuTATiON 

ABT. 8o 22 Calc., 943 

,8ee Limitation Act, 1877, abt. 1(9(18<1, 
ABT lG7)-PEni0D eeom; which Li- 
MTATION buns -WHERE EEEVI0U3 AP- 

tbication has |EEN ggg 

See Pl=^BI0NS^A<mS^4,^ ^ ^ ^ 3 ^ 

. 5 ,, 

Abatement of— 

See Abatement of Suit. 

Change In form of— 

See Cases under Pbaint-Amendmbnt 
or Pbaett. 

See Variance between Pbeading and 
Pbooe. 

for declaration of right to offi- 
ciate in hereditary office. 

See Cases under Jueisdiction op Cxvib 
^COUET -Oeeioes, Bioht to. 

See Cases un-dee Eight op Suit-Oppice 
OB Emobument. 

— for land. 

i See CASES UNDER .lUKlSDIOTION-SUIIS 

I roB LA^’P• . 

______ for money charged on immove- 
able property. 

See CASES UNDER Limitation Act, 18,/, 

abt. 132. 

^ ,-wnvK Mortgage— Sabe op 

See Cases * ■pnoPEEXY — M oney-de- 

MOETGAGOT . 

OBEES ON MOETGAGBS. 

for share of fees— 


I 


ruNDEBJUBISDICHO^'O^ClTIB 

See iHD COBBECTIONS AT 

COUET— E®’®® 

SHEINB3. 
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SOIT— eon/tmrfrf 

Sll CilSM rPTDEB LlOET 07 SulT— OWIC* 
OB EyoLDUzrr 

for tarn of worship of Ido! 

'•ft ! IMITATION Apt 1877 A«T 131. 

tBB I> E.SSJ ISW n *>8 
I !• IL 4 C&le.. 683 
I L. K , 8 Calc 807 10 C KE., 4 8 
Institution of- 

Tr Cisr® rwrn I uriTATioN \ct, 1877 
• 4. 

Eeetoration of— 


— EeTlval of— 

Ajitimbnt or 5>riT— ‘'crt*. i 

[f L.E.,6Calc. 138 , 
Ci°B3 r'DEB 1 iniTiTKT Art 18’7, I 
ABTi 171 1 lA I'la 
•'ft I ivjTixm Act 1877 art 178 ' 

[I I. E., C Cale . 60 
Lli. E ,8 Cate. 420 
IIaE ,6 Calc.138 
I. L. R., 6 Bom., 20 

'M pABTits-SciiTnrnos 07 PiBTirs 

1- Kotlca of reTtTaL-Bffar* a 

nut cm b« ntircd. rot c< tlould b« .wTrf qmq th« 
orp-nt* pirty to iip«tr in npport of tb« dtcrto 
H or ^lastly Bitdr llrso Ifoiira Mcokbuhb * 
EoanMOSAiH Onoj* . lOW E.,135 

■ Right CO r«rlTe ault— Art 
‘ 3-CifiI rwirforr Corf# Jfc,9 
k. 37&— 3 2 Art llUof 18C0 rtfnrtdIoapMlg 
ud also to sorts, acd as the sort of tlw smcuI 
arpfllant alirh lad hwn dcctwd lo the G.a*rt of 
first ini^cf »ss dismissrd by th« lowrr Appellate 
Court, lb* i^cal appslUnt a-as htld rolitW to a 

rrtm to appli^sx, for nriea of jtdgiafm. bat 
^ “ BcaosiiMDr* Mrapvt 

0 PenPO l,OCnOB VoT TV TT X* Tt ri 

[lind Jur ,0 8,6 Marsh, is I’Ha^Vo 
suit by successor 
“r’rterfrorrr— Art ATorjiss . so 

ra tiVaing (oodard toJBcrfi t ciuse for tb«r non 
spprarsnee and tKt there 1 sd b,j„ . 

jnstice thfraecfSJorwas fomprtent loaller^wiweind 

bis pr»^,„ sreor^nR to tbr 

?**■ 1 oaisiE Dossib e Kisivi x,-^ 

Bo, 

NBUtTKII bOOMDCBIB DOSSIl "»»I 

POTT B,lce 
ss3ivf^*^ of revival-Arf Xof 

• 05 Ihr TtTUsI of a rail under x 6^ 


SUIT— ^sxe/arferf 

Act X eflEW did net reopen the m» m tt^aA 

I all tlie defendants out only as rt^ardsthtptTtfmi# 
hadspplied to have h s particoUr ease rerlrfd sad 
hrarJ on the mrlts. EBOJoysTB fitrevsu Cllr^ 
KBSBCTTTr AWDim AIOTB* DlBli CBOWJjnillS 
, [7^11,237 

5 Form of order for remTSl- 
-fJo/eneaf— Cieif Froctdirt Cedt (4tt XIV «/ 
IB’MJ !• SC5 3S6, 37/— The pUintff died on th» 

24tb>9sostl8St and to nfeetnkarl83'llcttmo{sd 
ministration to his estate were granted to the Ad 
■nintstrator-Ooieral The defenttint died b Jose 
1831 i atbg a wi hw and one son him oomnos 
By bis mli he appointed taro fiecotora On the Sm 
Fehmaty 1885 the Administrator Gerersl 
asanmoiu torerire the STuC. //eM that 
Biacding the prot Isons of X S6S of the 
ProeednreCode(MVof 188') endoftheLumtstoa 
Att xr ef 1877, it »as compitent for a JotoB' 
ehaebera torerire ihe init by makiDiJ an ofi" *5 
abatement nniler a S6C of the Code, of Pf 
ailb an order nnder f 871 setting aside ts* 
order for abatement FriTAStT e 
hAliiSBDis . l.Is.B,OBom-.a7S 

6 ■ . ■ Mode of rsTTTsl— Senrel If 
B.K-Cie.ffr»eerfer» Cod* JS77 -There linowij 
(n the Cinl rroeednre CodetoprrTestasmtbew 
retised ae before St sras pMsed by Bill if the iimpa 
mode ef proerediog b fee any reason not arsueait 
ATTSBUOMT Bossis e OTBST BOSS D7TT_ 

[L Is. R, 7 Calc, 74 8C.I.IUS57 


6ee Dioh Copst. Jcbwbictio, Ob- 
CiActm— Crrit- ^ 

12 lad. Jar, If ft,2« 

6ee PaicncB— CiTitCASM-PA»n*^. 

[LIs.E,S3C»I«’®^° 

‘Withdrawal of— 

Nie Cases cvdeb WrtimBATrAL or *rn 

SUITS VAIsUATlOIf ACTfVII OP 1837) 
St* Casbs raoEB Vaicinoir or ^rirs 
a R 


'eehicxsa JuBunrcTior 


31HCT10T or _ , M 

[I.lnE..10Kad,B9 


dee ArrnuTs 


,AXBrTOB,r.««Jorg-— 4^8 


CouBT-O 8 J*CW 0 » 


BUMMAEY DECISIOIf 
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SXTMMARY OEDEB. 

■ Suit to sot aside — 

See Cases tjkdeb EiinTATios Aar, 1877, 
AET. IJ (1S71, AEI. 15). 

SUMMAET PEOCBDUEE. 

See Uaoistbate, Jpeisdictioe op — 
Geneeae Jeeibbictioe. 

[I. L. E., 15 Mad., 83 

See ilAlETENASCE, OedEE op CniillKAE 
ConET AS TO. 

[1. L. E., 20 Calc.. 351 

See Cases ectee Negotlaeee Instke- 

SIESXS, SitMlIABX PEOCEBCEE OX. 

See Peactice— C iTHi Cases — Leave to 
Sue oe Depexb. 

[I. L. E., 3 Calc., 539 

SUMMAE-2 SUIT. 

— Cross claim in — 

See CoMPEXSATiox— CiTiE Cases. 

[L L. E„ 18 Bom.. 717 

SUMMAEY TElAIi. 

See Cattie Teespass Act, s. 20. 

[I. L. E., 23 Calc., 248 

See Peactice— C snoxAi Cases— S iaxA- 

TEEE OP MAQISXBATE. 

pL li. E., 8 Mad., 396 

1 , Eequisites for legal convic- 

tion — Criminal Frocedure Code, 1S72, ss. 222- 
230 — Frocedure, — In summary cases under 
Ch. XVlll, ss. 222-230, o£ the Code of Criminal Pro- 
cedure, 1872, the formalities provided by that chapter 
should ho most strictly ohserred. If they are not, 
a conviction will be set aside. Qceex c. Joubie 
SniGH . . . .22 W, E., Cr., 28 

2. Criminal Froce- 

'dure Code, 1872, s. 222 — ^Procedure.— In a case tried 
tinder the summary procedure authoriEcd by s. 223 
of the Criminal Procedure Code, 1872, it must 
appear clearly on the face of the conviction that the 
case was dealt with as one of those which come under 
the purx icw of that section. If the case be one of 
theft, it should appear what the value of the property 
alleged to hove been stolen really was. Queen v. 
Abbeen Pabbida . . 20 W. E., Cr., 17 

3 , Test of summary trial — Cri- 

minal Frocedure Code, 1872, s. 222 — Care in 
recording proceedings and in decision , — ^Where the 
procedure is of a summary nature, the trial is sum- 
mary, notwithstanding the length and carefulness of 
^the record and derision. Queen v, Dojia Rah 

[24 W. E., Cr., 86 

4. Ted of summary 

case — Criminal Frocedure Code, 1S72, s,222 — Juris- 
diction to try summarily, — It is the nature of the com- 
plaint which should determine whether a case should be 

vot. 


ST7MMAEY TElAl, — continued, 

tried summarily under s. 222 of the Code of Crim- 
nal Procedure. Where the acts complained of 
amount to an offcrco which a Magistrate cannot try 
summarily, he is not competent to hold a summary 
trial. Fwarhanath Jlasoomdar v. iTuJe Fas, 21 
W, F., 829, and Chunder Shekur ThaTcoor v. 
Nitaloo, 2 IF. £,, 29, followed. IK the xattee 
OP BEPUTooiiA r. XAJnr Ssheikh 

[2 C. L. E., 874 

5. — Criminal Froce- 

dure Code, 1672, s. 222 — Criterion for testing . — 
Whether a case is triable summarily or not, must he 
determined by the complaint, not by an estimate 
formed by the Magistrate (e.g , of the worth of the 
property xvhich the accused is charged n ith hav ing 
stolen) after evidence has been recorded : and such 
estimate cannot restrospectively mirrant a mode of 
trial which w.is originally illegal. Raji Cbunber 
Chattebjee r. Kaxte Laha . 25 'W. E., Cr., 18 

8.,' Criminal Proce- 

dure Code, s. 260 — Complaint including charge 
not summarily triahle — Summary jurisdiction not 
necessarily ousted therehg. — The mere cirenm- 
stance of a complaint charging an accused person 
with offeuccs not summarily triable along with other 
offences so triable u ould not necessarily oust the sum- 
mary jurisdiction of a Magistrate under s. 200 of the 
Criminal Procedure Code. Whether a complaint 
affords sufficient grounds for a summary trial or 
requires a trial according to the ordinary procedure, 
must boleft in a great measure to the discretion of the 
Magistrate, exercised xvith due care according to judi- 
cial methods uith reference to the circnmflances of 
each case. Fam Chunder Chatterjee Kanye 
Laha,2S TF.F, Cr., 19 ; Chunder Seekor Sookul v. 
Fhurm Isaih Tetcaree,! C. L.F.,434: ; Feputoolla 
X'. JSajim Sheikh, 2 C. L, F., 474; and Empress v. 
Ahdool Karim, I. L. F„ 4 Calc., 18, referred to. 
Qtoex-Esipbess r. Jacjuvax 

[I. L. E, 10 AU., 65 

7. Value stolen in 

case of dheftas^eiermining jurisdiction to try akct- 
tnarily — Evidence, Mode of taking. — In a case in 
uhich the accused was charged with theft of a hoi 
containing REO in cash and of the hoi worth 8 annas 
6 pie, the Magistrate considered the box to be of no 
value, and struck out the 8 annas 6 pie, and there- 
upon tired the case summarily under s. 222 of the 
Criminal Procedure Code, 1872. Meld that the 
Magistrate was not at liberty, upon his own author- 
ity and without taking evidence, to throw the box 
entirely out of consideration, ns upon that depended 
his jurisdiction to dispose of the case summarily. 
Such evidence should have been taken precisely in 
the same way as evidence upon the merits of the 
case, and as it was not taken, the Court hdd that the 
Magistrate had no jurisdiction in this case QtTEBX 
V. BnziBn Aei . . .22 W. E, Cr., 85 

8. Matters necessary to be, 

stated in tbe record of a snrninary trial — 
Criminal Frocedure Code {IHS2J, ss, 260, 263 — 
Offence under Gambling Act (III of 1867), ss- 3 
and 4, — Where a Magistrate invested with powers 
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STTMMABT TEIAD— 

a diarge is plainly and directly one of those specified 
in s. 322, CHiTKDEa Sheehtjb Thakoob r. KitaIiOO 

[22 W, B„ Or., 29 

Haean Sheikh r. Eambhits Biswas 

.[24 W,E., Or., 21 

Ehabai. Sheikh v. MoHAiniADi Sheikh 

[24 W. K., Or., 48 

Sec Empbess r. Addool Kabisi 

[I. L. E., 4 Calc,, 18 

- IS, Alteration of 

charge for purpose of trying case summarily — 
Practice condemned. — The action of Magistrates in 
not tr^ ing accused persons for offences which the acts 
attributed to them constitute, bnt in trying the case 
as one under s. 143, Penal Code, for,the purposes of 
holding the trial under summary procedure is highly 
improper. Shbo Bhuujck Singu r. lIosAWi 

[4 C. W. IT,, 796 

19. Alteration of 

charge of dacoiiy to one of vnlaieful assemhlg . — ■ 
lu a case where the charge was originally one of 
dacoit.j, but in the course of the proceedings that 
charge uas ignored and the accused put on their 
defence on a charge of being members of an unlawful 
assembly, and the proceedings continued in a sum- 
mary way, — Jleld that, the original charge being one 
of dacoity, the Magistrate had no jurisdiction to alter 
it and try the case summarily. DwAiiKAiTATn 
SfAZOOMDAR V. Laect Dass . . 21 W. E., 89 

20. — — Rioting altereU 

to charge of mischief. — IVherc a charge of noting 
was tried summarily by tbe Magistrate as one of 
mischief and unlawful assembly, the Sessions Judge, 
relying on the case of Chunder tihehhar Thakoor v. 
jXttaloo, S2 IF. R., Cr., 29, submitted, at the request 
of the accused, that the summary order might be set 
aside, and the acensed might be tried for rioting under 
Ch. XVll of the (himinal Procedure Code. 
The High Court declined to interfere at the instance 
of the accused persons, and distinguished this from 
the case cited by the Sessions J ndge, as the reference 
there was made by tbe Magistrate in the interests of 
public justice. Qheek p. Aboo Sheikh 

[BS'W.E., Cr.,19 

21. Alteration of fissault on 

public servant to one of assault— Cnnmaf 
Procedure Code, 1S72, s. 232— Penal Code, ss. 352, 
353. — ^Ihe accused in this case wore coniictrf by the 
Magistrate summarity of offences under ss 352 .and 
341, Penal Code, although it avas contended on tiicir 
behalf that, if guilty, they ought tohaiobeen con- 
■vicUd under 8. 353, in respect of which a summary 
trial could not bo held. The Sessions Judge, on the 
Magistrate’s own judgment, rec.’mnicaded that the 
coniictions should be set aside, on the grounds (1) 
that the facts tluwcd that the accused should hare 
been convicted under s. 363 or under s. 842, and 
(2) tliat the Magistrate liad uo imwcr to convict of 
tbe lesser offence, and so pise himself jurisdiction 
to try the case summarily. Held, in' ccacarrencc 
with the Sesrions -ludge, that the accased ought to 

VOL. V 


S HAriVT A EY TRIA.Zr— continued, 

have been tried under s. 333 : the diagisfrate’s sum- 
mary proceedings were accordingly sot aside and a 
fresh trial directed. Qceea' r. Bavee Madhcb 
Doss 23 "W. E., Cr., 3 

22. Alteration of charge from 

lurking house trespass or honse-brealdng 
at night to receiving stolen properly— d/n- 
gistrate. Jurisdiction of —Penal Code, ss. dll, 457 
— Criminal Procedure Code, 1S72, ss. 141, 222 — 
Alteration of chargefrom one offence to another . — 
A Magistrate, who b otherwise competent, has. 
under s. 141 of Act X of 1S72, a dberetion to in- 
quire into and try a persoa on any charge which he 
m.ay consider covered by tbe facts complamcd of by 
any person, or reported bj the police, without refer- 
ence to tbe particular charge that may Inv c beai 
preferred by tbe complainant or by tlie police, and 
without reference to the procedure which, when be 
has determined the offence with which he will cliarge 
the acensed, it will bo competent to him to adopt. 
Held, therefore, when a person was brought before 
a Jfapstrate by the police, charged with an offence 
under s. 457 of the Penal Code, an -offence not 
triable in a snmnnary way, that tbe Magistrate was 
competent to alter tbe cbaigc to one under s 411, 
and to try the accused summarily under the pro', i- 
sions of s. 223 of Act X of 1872. iK the jiattbr 
OB M E WA ON. 'W., 254 

23. - — - Appeal from summai-y trial 
— insufficieneg of evidence —Criminal Procedure 
Code, 1672, ss. 232 to -330. — li on appeal from a 
summary trial under Cb. XVII I of the Crimiiwl 
Procedure Code (Act X of 1872), the evidence before 
the Judge is not snibcient to reasonably aalisfy him 
that the prisjnerhas been rightly convicted, be ought 
toacqnithim. Queen i. IviiEBAJ .Mci.LAn 

[U B, Is. E.. 03 

24. Magistrate, Power of, to 
try case summarily— Cnntnal Procedure Code 
(Act Hof lS32J,s.2G0 . — AcompLiiuaut applied toa 
Magistrate for process against certain persons under 
SB. 447, lie, liS, and 149 of tbe Penal Code, The 
Magbtrate, having perused the petition of tbe com- 
plainant and eiamined him on oath, bsned snm-' 
monscs ag-iiiist the persons namenl under tho<e sec- 
tions. Ihe complainant was not himvelf au cve- 
ivitacss of the occurrence, and nicrdy stated in hi* 
petition and evidence what he had been told by his 
fcrv ants. Subsequently, before tbe acensed aiijtcarcd, 
the Magistrate examined an ev e-iritae-j, ami isvacd 
a fresh summons under s. 4 1?' only, and then pro- 
ceeded to try the ease summarily and coaviet.-d one 
of the accused. It was contended that he had i.n 
power so to try anddisiKwe of the tas-'. Held tisit 
tbo Magistrate Imd power to trj' the case Buusmaril;v. 
IVhci a Magistrate- asrertain* tlrat thi factr which 
arc nneged to bare tahen p!.ace dbcloa'' only an 
offtiice triable', fjmmarily, he can disjove' of such 
case summarily, and the mere fact tlmt a comptsioant 
tnuiaeratci seetion* of the Pens! Code relating tu 
tffrnces not triable snuitn&rily docs tot affect tiw 
juriidictica.of the Magistrate, unletx the fact* of 
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SUMMOKS— 

April 1896, tbo o>nt fa“Uy 'vas 

cert!ua '^Qn the 9tti April 1836, 

interested, vrns attaclied. O adjudged an insol- 

Werer, ^„^”^Conrt a” Madm under s.9 of 

ventby the Insol' ent Co jgqc the Offi- 

tbe Insolvent ^t. ^ Bummons to ba^ c 

cinl Assignee, Bomb vy, too tbc summons 

tbe attaebment «m^ed. By ojj..cial 

in this case P^TOTted to ne w bim as con- 

Assigneo of „ Ofbeial Assignee of Madr^ 

stitutcdlattornoy ‘V mi^bt be amended at tbc 

SeU tint tbc snmmons “ tbe Odicnl 

bearing by disiosed of on that b mis 

Assignee ^ „ Li^vATAli SABHArATnx 

Sabdamab JAGO^A’rli D., 21 Bom., 205 

llooDmAii . • • 

STOOdONS, SEB-VICE OP- 

SeeSoBBiBR . I.I..B.,ll?dad., 47 S 

cjse SiFrEBm~m>DEKOB OP Him CouET 
emn PEOCEOUEE^COBE, S^b2- ^ ^ 

See Teabspee op 
See 

iiosms 1\ rr>E=sEs g 

6 ,ia;ad., Ap., 29 

Date of service. 

See LimTAXiOS ^CalL 573 


SUMMOHS, service OP-confin«e^. 

a. Mode of service-^c/ 

of lSoS, s 26 . Set «nrfer-Per.onaZ ^ri.ce^To 

■nr\AftT At 


Fine for avoidii^S" 


i’lne lou w-vvA.,* — o 

See WiTAESS-Crv^ 3 
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on wrong person. 

« . 


Ser^o^rs-S'PHCIAE CASES-SEETIOE OP 

SmntoBS nr 4 Bom., 619 

■Proof of sevvice-Presumption 

L __ _ Prooi oi b ^ can 

^Ohjeciion talen “Pi^5°‘p.nrt being satisfied of 

te pA*sederpar<e 'v.tboutbC^nrtbei^„^ 

the due sen ice oi ex-V^rle decree, it 

fact of tbe plaintiC serrice of summons 

is not to be P«-» f of appeal if tbe 

■was proved. proof that tbe service 

objection is ™ je RA'i Loemm Soob 

of summons was actually mad . yj, B... 211 

r EiTTPA KABEEB DEEIA* . ■ 

- Onus probandt 

2. V",, 1 CM e. 119 . -Dndcr Act 

Cie,l ‘^boS’of proving non-scriice 

Till of 1859, s. 119^® °,"i claiming tbc benefit of 

uf summons u as on a CbooeAWTO' SmM 

that section. ToEAE ^ 24 ^. R, 262 

Cno-SVDHBT - to serve snmmons 

3. — Wbere a snmmons bas 

^Appearj.nee of defMU^^^ ^^^ct is cW 
not been issued to a CummEE Gho=e v. 

by bis appearance. BourRe, O, O., 244 

SiEODA SOOKDEEr DOS 


of 1S33, e 2B.S,„i f ggi s; 26, it 

Tnaintain an action under Act XIX of 1 & ^ 

was necessary that SiaO v. 

have been personally deliiered. D -g., 72 

Peeai Bieee . • • ■ 

SuisriVnfed ser- 

CM Pr.«i.y 

be set aside on ... ttissee Cettsd v. 

good defence on tbe merits KKSee 

BHOOEEKESSEE 25 : Cor., 151 

~ Practice— Setting 

?“£ ‘t « ; ,1 i .cfi» oi fta t. ««h ft. 

decree be ob^med ^ ^ ^ ^vas insufficient, 

being satished that the nme HruEE 

will set aside tbe decree. 2 Bom., 449 

HoosEiK . Procedure in case 

■ Fver\ summons not actually served 

” d”eSut or «spmideut or his rccopizcd agent 
ou a on the bouse in wbicb tbe dofen- 

must be ^^dcb np defendant or 

dant or respo found the summons should be 

X Conrraud an order obtained tom 
XrcXrt\°sXtbe mode of seniee. G^^OSS 
..GEEEEHAEEE DOSS ^ ^ 

cl (Act Xir of 1S82), ss. 78. SO. 82 -Sulsti- 
Code ( ^ , „.„cess-sercer 


Code /Act XIV 

^“^''^vXbsencc of'^a p^on to be seried does not ^ 
PO"^J/ XXX^s-sen er in firing tbe snmmons to 
Xt^Xthc duty of tbe proc^s-sener to 
a door. ^ person to bo served in 

SXiE possiolc, pcTSOnal service may be effected. 

r^El^^-iXlIBAx’v^. SEEEA^A- ^^3 

Sernce of summons 

J-minors carrying on Im'uI 

others— Affixing procedure Code ( ^ct 

ness is vR and 443 - — ^In a suit for the 

^'"‘’•^iK^XVitoble mortgage of certain 

enforcement ’ oartnersbipbusincsi, brought 

property belonging P ether persons who con- 
Bgainst certain uimo within tbo juris- 

stituted a firm carry g goit was brought, 

diction of the Court 10 ™ jurisdiction, tbc 
but tbe minors «YtW sXvXnpon the minors nor 
summonses ■"■<*«? nersonally, but were affixed on 

Eii'a s.'sJis 
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STTMMOirS, BEflVICE OT-~roml,>iwt.l. 
t 74 cr stiilcT I 7C ef tk« CoIf of CidI rnxr^srF, 
rrcQ 'liitt thcw »r<tica< nn onlr to * 

rsM is >'hieh •o-' t of tliF d<fni<i*QU «tiO wttt 
bt«minl la tbe {«rtsrtiblp <t bntiQCM »r« Biret*. 
Hild kin t):tt u *4 »n<l 70 ef ibt Co0« of CItiI 
ProFidti I t'l roulrolird t- 413 of tfc( taU 
JkTiyCBl 3 oat5 Poovki r ^U-'ItTB ICoT 

[L 1-11,28 0416.267 

3C.T7,ir,2ai 


10 


ifa r 


>oj ^ -rik-F cf • ropj of Ik* rmtAFTi eo tb* Ofcr 
d tbf boiiK in irbKli tb« it/fnilu-t )• ilocniD^ m 
o* F of tie mo'n of ermlr* i<re\l<leJ m lim of m 
vra»I«m«e bnt it ii lt*t tb» dFfroJktl 

>« midlDS la tbo bonte u «nrb ■ Bifin< r m 
to D«b» It ptot-kblF tbkl bnculnl.F ef tbo •'rrSor of 
tb» inaiEW* kin w«Fb bin Tbm in*; U o dir«I’ 
bj inlEelmt to ^ii’f b ud k«t rr* Ibo 

bi-d o' i!» Ul 2 to ciIf ■ p ol MTtifr. 

Pztirur* Ren 

[S Mod., lot 

It «b b' 1 04 »l<wn bt »nil«»lC3fi U lb* bocki*. 
#jd 'bat hf FonlJ 8ol afvrdi’untt tnnb b* foaod. 
Karonsrs ! *it » CarniiBDiin Litt 

[21 VT. lU 242 


IL 




r •Tfl TnriitrfCvJt 
— tt*bfi » dcfmUnt ii t#iororinjy kt^ert fno 
B-tB* ksd u EOt f*prtKnt*d kt LU b.B*e by bb 
k»Bt or milt mtnbtt of Lii fisHy, k Jodr* Utet 
jsilified tB tmtie^ tli< Simp ef • nsBaxEt to hb 
iMor 14 da« kttrm TIk nmioacii tb«U b« •» a 
ttri “ *»« dtfmdint’i Losit t« b« tone! bto» b m 
*b« tbt IsqaliitB Bkilf ibow Ibkt bo U Ulrty to U 
TbiCriirrirtiir* 
Coili (Art X13' of J8S3) hi tb* milur of lb* krnm 
oi k iB»t^ A,, r« Ikbe into ifceonl the fmiJ* 
t=«iBb*rt of k drtradkst'* fimilr, ksd dor* ec< rtlr 

lafom i^dtlt odinl of *bat Ukn fW* aa bj, 

inmet UHOtfinrn jBimiK¥TTi r CNABki 

[2 1- R, SI Com, 

raufti ti-parii drfraslnli 

4*^ *T'i V to ‘itw boBk* 

Tbtdrtmdioti wbnbkd kpplied or *“ 

CiiS Proo-dnre Cod*, ». 101, to 


lOtbl 


, . -. ~ b« bfmrd in kptvrr 

w puluitd k prtitica «Bd<r k. 108 tlk» 
DilM-t Ti." “PPlirttioa Vki di*> 

tbo korring cffiecr.trtn™. 

® *" mfonBiJioa giTia toh to. tberc 

Ilram r EataimHiMTI 

' . 1. 1- £, SI Uad, 824 
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■caya.j^rcr tbe t 


SOKMOIfB. BEEVICE or-**kf.*wi 
rnnrirB) efer. nx^tox r. Jrvi TttiSCS Eir.* 
wat f^KPiyT . . . . t Hrda, IST 

14 , fmi-t tn/offift 

itmlcry-jn Vlti c/ f«I4, u (fO *W tff-A 
ntB9»-D« misM b« «rrt ty tort ta ssy flv* b 
•LUh trttm krr ect rrp'firrM by » foc t&c* A 
iptrUl teCiS e»n"ti b* ktnl to Krt « «til jewrti Is 
a forri-a tmiiery, Kxiix Afix Dcni* r. Kiitx 
IfoBiKxrD lUtresA . 2 It. I* IL, A.CL.*^ 
S. C. Ciiinc An* CcopiAT *,Chjd< Sfiecro 
lIiBOcoiia .... 10Vr,E,S4w 
IB — — I Strtif* tf 
~£t{tr» fi/e«yl (I* />k»f tffaihrt rok/ontw f’< 
irnmmtat taier'ri “tr.'Vird’* — CinI 
CUf *. W.— A bm»ll CkBi# C«rt bkti’f 

forwknlrd it* riBBOci fo tl* deferdint la » 
trtMl Ibrcoph tbr t><t elSf#, tbr feelrt 

rttwn^ *cdar«rd *■ ivfB»*<fs*' fb* Sbs*T Ckai* Caen 
b*U tie el tb» •ssnieet to b* |reol 

kb* krJ i-oM*,! an tr-y^ir1* dteffl kfalad *-♦ 

drf<ndkBl, JlitJ tbkf llit itUrtrx af iLo 
by tb*ic«l lok yiFTkcn »lt" inu »<i iLo"* lo Ut t,t 
drfmd»-i wa* rot yoed ktrtwe. A*®****^ 
DaacBiairr biitdov 1. 1- 2., 18 Bent.. 


ta. - 


IlTim » leswB* 


•ki »*at by lb* bbm2 by rfpuSt^ Itltrr f» Ij* 
d*f«ndkflt kl (.oIosIa Crvba. aoil d»l>r»T*d ly f« 
fwttrkn b tb* ffiMBe* ef k »jIti*»i «lo l»*x *** 
dtfndk&t kod lU kddrru. kad *1* «» 1 

dtlaemd to ti* drfni^t «fco rtfsird at, tt •»* 
kiU a rtStuTt wrtift of lb* wmatra. 

Aur Ccirym Airrruit . lC.w.Iin6fl 


17.- 


- Jfriis 


t* Platt */ iBiikttt— Cirit Perttdtr* Cod*. 

» od^Qoofo— trbttb«T ibk tfixui: cf k rcs*'^ 

t4> tb* oBtrr drar ef tb* ylne* of bet bfm ef a 
dkot Wki yeed mtt*** opjo bin «aikr a 5* 
lb* Cod* ef Cl«a Picetdore. CltA»»lIl»M KT 
BavGirrAr AlAiaiiiazBAiiHartarT 

t7Boin..A. C,l?6 

18. Cii-n FrsttJff' 

Mr. ISTT.r ST.tl 

mtsrJ «ytkf— TL* lnB “ nco-W dent " 1* ^ 

< b (m j, ef tb* Code ef C5»n Procedur* (Atl ^ f* 
1877) to*m *T*ry klmr* »bteb taiy naKsab^J « 
oopjwd to bkT* be*n vubb tb* ern'empUtKa « 
tbe LrpuUtoto la Biice tb*t tcmi tiw, • 

JlkTWBdi b»l rtklM for forty yt«n U Pto. a®*! ^ 
aWajUeeef InuamlbtTr, bat »b« W 
BsUee reoBtry to g«t bit iirtm Bsmed. 
b«*a kbkfBt ep^kedi of loot irootb*. it »»• “‘“J 
Ibktbe wk* “BOO r*»id*at*' errtbia tb* Joeal liml* ®‘ 
tbe jenadirtxin of tb* Pen Chert, and that a pe**® 
boUoap a ptneral power of attorney from blsi »»» • 
wrocBiied ag»tt iritbm tb* taeaefcp of tbe *erta*- 
lUxrBxma SAKsaaotc e KrsHXT Draeuf 

[C 1-2,8 Boa, ICO 


—Ml* M »cr4,a reiuy reeyertiay 
y*rfy— Cm/ TrOftJtrt Coir (ArlXlT 
M 1< oad f7.-In a amt tar fo«ilo*a« or 

hninoToitU p i e p eit T.it appeared tbatlbeBtateas** 
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SUMMONS, SERVICE OP-con<fn«erf. 
bid conveyed the mortgigcd premises to trustees. 
Eic summons to one of the trustees was personally 
served upon his duly constituted agent, who nas at 
the time of sen ice in charge of the mortgaged pre- 
mises. ffeld that the ser\ ice was sufficient, the suit 
being one to obtain “relief respecting immoveable 
propel ty” within the meaning of s. 16 of Act XIV 
of 1S'<2' Michaeii » Aaieeka Bim 

[E L. B., 9 Calc., 733 : 13 C. E. B., 161 

20. — — — Serctee of sum- 

mon! on o^enl — Frinctpal and ageu' — Chil Proce- 
dure Code ( Acf AT of 1S77J, ss. 76 and 3T, cl fc) — 
Carrying on business — To satisfy the conditions of 
s. 76 of the Ciril Procedure Code (Act X of 1877) as 
to ser\ ice of summons on an agent there must be a 
person residing without th^ local jurisdiction, but 
carrying on business or work within those limits by 
a manager or agent, and sued on account of such 
w oik, that i-, business either nctnally itself carried 
on by the agent or manager, or forming part of the 
Intsincss in the senfe of a counccted course of tmus- 
actions to the management of which he has been 
duly appointed. S. 76 and s. 37, cl, (c), are to bo 
construed t"gother, and are iuteuded to carrj' out 
the scheme ot relief which rests upon the idea that 
where an ascut has been put forward substantially to 
take the place of his principal within a particular 
jurisdiction, he should take the place of such prin- 
cipal (at the option of any person who has dealt with 
him) in anj legal proccccUugs that may arise out of 
the business or wort in which the agent has been 
a irtnallj a local principal. The manager or agent 
contemplated by the Code is one who has aninitiathe 
and independent discretion, albeit subject possibly 
to principles ami general orders prescribed for his 
guidance. A mere servant employed to carri out 
orders or to evecute a particular commission, or a 
factor or common agent who is not identified with the 
firm for which he acts, is not such an agent. The 
firm of ff S carried on business at Agra. It had no 
place of bnsinc's in Bombay, but it employed (? as 
its agent in Bombay, in certain dealings which it had 
with the plaintiff. Thelctters and telegrams of the 
firm to G were sent to the plaintiff’s place of business, 1 
or addressed to G as an indii idnal, not in the name 
of the firm G did not himself initiate any business 
or in any way stand between his employers’ firm and 
the plaintiff, Seld that G was not the defendants’ 
manager or agent within the meaning of the Chil 
Procedure Code, s. 7’b and that in an action against 
the defendants son ice of summons upon him was 
not duo service. G in particular instances drew 
hundis on the firm of G 8 which that firm duly 
accepted and paid. Seld that he might reasonably 
be deemed their agent or manager for this particular 
kind of business, if for no other, and service on him 
might probably suffice in the c.ase of a plaintiff 
suing on hundi transactions as with the firm through 
him. Service unduly made under s. 76 docs not 
become effectual by reason of the fact of service 
being subsequently notified to the parties really 
interested as defendants. ^eniSfe— Senice duly 
effected under s. 76 is effectual without reference 
to the circumstances of its being or not being com- 


SDMMONS, SERVICE OJP-conftnued. 
tnunicaled to the real defendants. Gokjedas v. 
QAb-EsmAii . . E L. R., 4 Bom., 416 

21. — — — Agent to whom 

ship is consigned— ATafters connected with ship.— 
Service of a summons on an agent to whom a ship 
in consigned is good serrica on the owner iu respect 
of matters connected with such ship. Rajabak 
Govikdrasi t. Baowif . 7 Bom., O. C., 87 

22. Civil Procedure 

Code, l^oO, s. 17 — Recognized agent — Carrying 
on business in name of principal — Ship’s agents — 
iSfcssrs R S Co., European merchants, carrying 
on bnsiness in Bombay, received a letter from the 
owner of the ship Rialto by which .Messrs. R S 
4" Co. were coustitnted agents to obtain freight for 
the Rialto on a voyage from Bombay to Liverpool, 
the ship being placed in their hands for that purpose. 
Acting on this letter, Messrs R S Co. obtained 
freight for the Rialto, signing the shipping orders 
in their own name as agents for the master of the 
Rialto. Messrs R S Co. held no other anthority 
from the owner of the Rialto than that contained 
in the ahoi o letter.' Held that Messrs R S d' Co. 
did not carry on business for, and in the name of, the 
on-ner of the Rialto, and were not therefore his 
recognized agents within the meaning of s. 17, 
cl. 2, of the Code of Civil Procedure, to accept 
service of a summons on his behalf in respect of a 
cause of action that arose out of the loading of the 
Rialto. IVhether, in order to constitute a recog- 
nized agent within the meaning of the above section, 
the business carried on by him must bo continuous, 
and not an occasional or desultory business. Qairr* 
—Semble — A Bombay, firm simply employed by the 
Owners of a ship visiting Bombay’ to proenro freight 
for her for a particular v oy age cannot, under ordmary 
circumstances, be regarded os carrying on business 
in the name of the owners of such ship. Rataksi 

[ Pakchast V Saunders , S Bom., O. C , 159 

23. — — — — Civil Procedure 

Code, 18S9, s. 49 — Agent. - Persons merely looking 
after the affairs of a defendant are not agents on 
whom service of summons will be sufficient under 
s. 4S*, Act VIII of IS39. Ram Soosduber Dasslo. 

V. SUBUT SOOSDCBEE IlEDIA . 17 W. E.,33 

24. — — — — Service on co- 

partner for partner. — Serviceof a summons intended 
for one partner upon another partner of the same 
firm is not a sufficient service. Partners are not the 
recognized agents of each other within the me.aning 
of cl. 2, s. 17, Act VIII of 1859. LuouMErur 
Dooabb r. SmxAEAiN' Musdee . I Hyds, 97 

25. — — Services on part- 

ner for co-partner — Agent— Act VIII of 1839, 
s. 17, cl. S -Serviceof summons on one partner for 
his co-partner is a good service Ruchmeput Rnaare 
V. Sibnarain Alundle, 1 Hyde, 97, dissented from. 
Bamchasdea Bose c S.neade t 

(7 B. E. R., Ap , 5S 

26. Service on partner 

for co-pnr/ner.— Service of summons on one partner 
for his co-partner is not sufficient service unless the 
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SUMMONS, SERVICB OV—eouUnmiJ | 
•FTTiee u tSevUi tt thr fWe irh'rt thr fi&rtaml»p 
tiBsinm iiruncd 01 kntooB McxLr JoKiimiK i 

[liaun., Ap,83 I 

27 • — Ereiitrt ItfS 

•11 lit t/jm* icmie — Where an tr-putU ifrtn lad 
born n apt ntt throe bmthera, anJ It wa.t tbown 
that Ih'rc Lad been on); one ranmeia, and that iba 
sertin,; olt er bad Dimly {lOfted the taminont on 
the dor { oie of then with nt attemptin;; to terta 
it pcrtoially on him. — HtH that the notlee bad nn* I 
been properly aerted eren on the one brother, a HI 
leii on the two ctben aid that the defetidanta were 
entitled to bare the nitmtoredon tbeir applieatan 
Seiboo Bor r Katm Hot . 25 W IL, 394 
Sa - fialWi/ire-f fee. 

eiee— iTooie— Uweffiay Howie— A oofaiiil Jadge 
•tated in bli retora to the 6bm9 of Ctleolta, that 
tabititoted lemee bad been effeeted by fiiios a ropy 
of the lamiDoni to the ** boaae ' < f the defeedant. 
Setd that the retnm wai innlSrient, and that the 
word ' dwelling boQ»e" mnit be npreatly tacntlooed. 
Brasoo 1)1000 r Liuoooia Mclucc 

II Hyde.m 

29 Aale eer. 

riee— Z>'/'eadnif a t/owid oad aK Heard o/ /ow 
eone yenre— Ja an ipplieatioi for entetiloted 
eeniee it wm ihown that dil gent inqninrt and 
attnnp i to Sod tbe defendant hat proved {«t3«i 
that at the hooM where the deferdant bad fart onli 
narily rHided bit rtUutei Isfonned the lertlaz 
eiAeer that tbe defendant had left tbe bm*« tenie 
yean a^o and they did not know where be waa re 
^ng , and that the defc>idaat bad oot been beard of 
for two yean. Jiatnia, d, and Pii* y, follow^ 
tte proeedore in tbs Fogllsb etee of Weittr, 
iamplot anit Sla^l'etdiktrt Eanhmj Cg r Bead 
‘m' *'”* tobstitnted 

4 i! *>T affiiing a copy of tbe snmtDoiis 

on the notic»bcard of the Coort house by -<b. 

jarthCT eopy on tbe outer door cf tb« hou« in which 
^ pendant was Imown to bare last mided. and h, 

Teib Lii Saani 1 C W W, 104 

sernce of a aitnTrwvt.. ®* **»• 

terms -The rnnaioiog^itne,^ '?'v^ ‘J*”* 
Wcutta, the eopy of sumirooi In bis oani^V*^^.^ 
nm tbe Z wallof lb. lutcb ^“^‘‘.“ofS: 


.It— iac.-WK,S07 

-S.-s.o. 77 ra«..H,d to Igtal C^ri ‘f 
-Brtor. 0/ fs«f Cawrt .i« 


SUMMONS, SERVICE OP— e»a/.aafd 
•/ tfftiet-^Foru ef rtttr* lo It mtit ly Cif 
Coart— Where tbe arrrlce ef tumSffl* 
cfTeetrd on a defeadant by aSilrg a npy tbs 
snnmoQi on tbe denr of bla dwellmj b^sei the 
Coort nnst deride wbctbrr tbe aninKcni bai bm 
dol* aerrid by sroeb afllilag or sot aid U B 
deridee in the negattre, a sew nnnsoaa raul M 
issaed, or snlwtltoted seralee directeL Bef'SO 
Court can deride In far -nr of the snlSrievy of tJw 
node ef serriee. It moat be la'li'ied that tbe dcfe> 
daat is krepiog'wQt of tbe way for tbe yarput d 
Bsclitng aerrlf r tTbcre a enameeis bai been trans- 
D Med by one Coart to ano ier for serrlce by tk 
latter, lbs transmitting Court b net bonnd. In rrery 
ease, toaalbfy lUelf tb t the law as to serrintu 
been Mnetly followed. Tbeprefumptioalsfsrirtrtf 
tbe pierrediRgi of a Coort of Joitiee b that ettry 
tLlti), has bers dnly perfonned, and If tb* retora 
made by the CmitI eerriag the fomroons itatsi that 
the cnsiDoni baa been dnly eCected, that jraoBiptira 

I nnat preeaii nnlees the rrtnm diadosee some paia* 

I IrreKoUTily or elrar disergtnee fiwn tbe bw As a 

' rnle, m a istnm from a eompstent Coart that ana 

I mens bat been daly ifferted, it may be preta®™ 
tba either personal aerrlee baa bren tffreted or 
atitntedasrTieenndera 63,orooJeraa.S0andSSc^ 
bbw^^ tbeClrnProesdareCidelActXlt of JiW)» 
Aa proof tf dae aertlee cf sotnmooi, a rttam ftp 
tbe Court of Poall Caoirs at R was relied apm b 
the IHgb Cenrt. Tba retnrn was lo^bs 
words ’’Read baSilTa endorsement en the bsek « 

Ibeprooesi siatlrglbattbssDmmensbasbena&H 

to the defendant s b>'0se on tbe Sfnd Ueoember 1^4 
at9AM t and prtof ef the tame batrgbern duly 
taken by toe It b ordrrrd that the inamontbe rt* 
toriicd. Utld that thffB was BO infSeieDl snrner 
Tbe rrtoTD 1 Jilf rroTsd the binSeitney Tbers was 

oostatetornt under the hand of the Jndge.tbat US 
•ammons had been duly effected aadit did nttapprsr 
that anythiup bad been doae beyond fir Dg the an®* 
meuson tbe driendants d or Tba* atEiing waiBO* 
ssscti.Bed after inquiry br the local Court, as rt* 

qnirrdbyaSS AU that appeared to have bem d«e 

waa tbe affluop preacTlbed by a 80 which was ImuS 
rienlnuti) coodraeil under s 8i Bey r rsbsy** 
I E £,I Jltm^SU hracB MiHOifiDo-Eit^ 
[I.laB.,10 Bom, 203 

33. B.wiwewr IratJ- 

•nfird t» Iteal Cotrl/ar ssreire— •/ 

eifwejr or uMericiss «/ ssrriea of remoi®"*— Cioi 
Broredirs Cod. flSSSJ, t SS-Brae/irr -tVhen a 
•umaioas is imed by one Court to perwms residen 
ontaide its junsdietien, and is sent to another C nr 
foe aemea to be effeeted. it u for the Coort fro® 
wbieb tbe eumiDotii onginally issued to deteraioe 
whether the aerrlee cf suramons by the Coort t® 
wbicb It baa been sent tat aernce is sufSciest 
JTesur J/aAomedr KeiUx, I.L. E-, 10 
dii ngnuhed. BoiUVlTH Bfiai. « Orsoow^ 
vAvsivStT I. Ik E, 22 Calo , Sow 

83. Bofflclencyof sorrico— Pe*^ 

*»ce tf ssrtiee— Baisfifeted terttet—Fttdf^ V 
serrisy p<»s —The eridence of tbe serrmg P^ 
that be endaroored to aerre tbe anmimui on tne 
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SUMMONS. SEEVICE OF-confinue<i. 
defendants, and that, not being able to serve them 
personally, he affixed a copy of the snmmons on the 
■enter dror cf their dwelling-house, if believed by the 
•Indgc, is perfectly legal evidence of the fact that these 
defen Arnts were served. Eamcoomab Srven r. 
Eamsoovdce SisGH . . .17 W". E,, 862 

34. Iridenee of ter 

rice — Peon’s return of service. — A Collcctorate 
peon’s return of service is not admissible as legal 
evidence. MoiaootiAn t. GoiitrcK Monpe Chow- 
BEAIN . . • ■ .15 W, E., 270 

85 — Army Act of 

ISSt, ss. lid, Idl— Civil Procedure Code, s 468 . — 
In a suit against a soldier to recover a debt not 
amounting to £dO. Semble — ^Tho Commanding 
Officer of the defendant is bound to cause the sum- 
mons of the Small Cause Court to be serv cd on him. 
Mahomed r. Aggas . I. E. E,, 10 Mad., 319 

36. 3Itlil(sry officer 

— Scrviccofsiimmonsonaniilitari officer was effected 
by transmitting a copy by post to the Commanding 
Officer at Sccundribad, where the defendant was sta- 
tioned, and it -was returned with the defendant’s ac- 
hnouledgment endorsed on it, and with n certificate ; 
that it had been duly serv ed, but there was no nffiAvv it 
■of service : service n as held to be sufficiently proved. 
Habeisos V, Hope . . 11 B. Ii. E., Ap., 43 

87. Army Act, ISSl, 

s. 144—Sul-Conducfor, Ordnance Peparfmeni, tv a 
soldier— Civil Procedure Code, v. 4G8. — A Sub- 
Conductor of Ordnance on the Madras Establishment 
of Her Majestj’s Indian Military Forces, holding a 
warrant from the Government of .Madras, is a soldier 
within the meaning of s. 144 of the xtrmy Act, IhSl. 

In a suit to recov er G 1S3-7 -0, a summous hav ing been 
sent by tbo Court to tbe Commissary of Ordnance to 
be served ou the defendant, his subordinate, the 
Commissary of Ordnance returned the summous 
unserved and referred to s. 144 of the Army Act, 
ISSl, ns his reason for such action. Meld that the 
Commissary of Ordnance was bound to serve tbe snm- 
-mons, under s. 4GS of the Code of Civil Procedure, 
although the defendant might be entitled to tbe pri- 
vilege given by s 144 of tbo Army Act. l'8l. 
Abbaham r. Hobmbs . I. h. E., 11 Mad., 475 

38. Petnrn ty liazir 

— Proof of service of notice — Aretumbythe Ifaair 
-to the effect that the peon sw ears that a notice h.as 
been serv cd is insufficient in law to prov e the service 
without the deposition on oath of the serving peon 
taken before a competent authority. Eaj Kishoee 
D orr V. Btoosath Shaha . . 12 "W. K., 385 

39. Macir’s report. 

— A Nazir’s report of service of snmmons or of issue 
■of proclamation is not legal evidence on which to 
pnnish a witness failing to attend a X onrt of justice 
•when dulj summoned ly the mattek or the 
BETITIOH OF NiBEAKT BnnTTACHABJEE 

[W. E., 1864, Mis., 9 

-Okbot Cbhxbeb Dcix v. Ebeetne , 

[8 ■W. E., Mis., 11 I 


SUMMONS, SERVICE OP'—continued. 
Sreexath Thaeooe V. IVatsov 

[4 -W. E., Mis., 4 
Ram Sookbcb Chhceebehtie r. Kabbe Koinn. 
DtfM .... 6 W. E,, Act N, 92 
Eoosbhh LaIiL c. Nooe Am . 10 W. E., 3 
See Meah Khau r Naeais Chhsdeb Chovv- 
i>nR!£: 18 "W. E,, 197 

40. — — Civil Procedure 
Code, 1SS2, s. SO— Affidavit of service of summons 
— Practice.— An affidavit in support of service of a 
Writ of summons under s. SO of the Civ il Procedure 
Code should show that proper efforts hav e been made 
to find ont when and where the defendant is likely to 
be found CoHEv r. Nhbsixg Dass Ahddt 

[I. L.E, 19 Calc, 201 

41. Civil Procedure 

Code (Act PUP cf 1SS2J, ss 79, 80 — Affidavit of 
service of summons, Sufficiency of. - Where a defen- 
dant cannot be found, the affidavit of service must 
show (1) that proper efforts were made to find him, 
and (2) that the cop^ of the summons was affixed ou 
the door of the house in which the defendant ordi- 
narily resided at the time of scrncc. \\ hether or 
not these conditions are established to the satisfaction 
of the Conrt must in each case depend on its own 
particular circnmstanccs Bajecteo Nath Saxtah 


V. Jax Meah . . 1. 1». E , 26 Calc., 101 

[2 C. W. N., 574 
42. Mad. Act III 


of 1S69, ss. 2, S, — Where a snmmons to a witness, 
issued under jfadras Act III of 1669, was shown to 
a person and taken back, — Seld that the summons 
had not been served. Is be EtTPPAS 

p. h. PL, 11 Mod.. 137 

43 . Discretion to issue second 

summons — Absence of return to first summons . — 
When there is no return of service to a summons, the 
law gives a Court fnll di'crclion cither to i'sne a 
second summons or to take or not take stronger 
measorcs. It is not imperative on one Court to take 
measures to expedite the service in another .Court, 
but it is tbe business of the part^ interested to move 
the Court to do what is necessary . DovvicT JiPK- 
DCE r, Omuao SiHGH Eaka . 14 W. E-, 336 

44 Cinl Procedure 

Code. 1SS2, ss 99 A bnd 72 Application for freiA 
sumir^ons— limitation.— An application for a fresh 
summons to a defendant, the summons ongiually 
issued having been returned unserved, is within the 
period prescribed by s, !i9A of the Civil Procedure 
Code (Act XIT of 1883), if made within one year 
from the date of the naziris conntersignatnre below 
the bailiff’s endorsement of uoa-serv ice, tbo nazir 
being the proper officer of the Court to whom under 
s 73 of the Code the summons is delivered for serv ice, 
and who is to return it to the Conrt if unserved. 
Paesotam VirnAB r. Abdvji, REHMAynnAi 

p. II. E.. 18 Bom., 500 

45 . Irregular service — Groand 

for objecting to decree — Joint promissory note . — 
An irregular service of summons ou two oat of three 
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svFunmTHNUBisrcE of high 

COTIE.T — eonfimieii. 

Col. 

3. Cn^r.TEK Act (24- i- 25 Tier., c. 104), 

s. 15 9002 

(ff) Cmi Cases .... 9002 
(i) CniMiSAii Cases . . 9026 

4. Cms Peocedtof Codf, s. 622 . . 9031 


See Boxd . . 5 B. Ii. E., 167 

See Caecctta MrNiciPAL Coneoeedatiox 
Act (IS'S), s. 135 

[I, Jj. B.. 26 Calc , 74 
3 C.-W.H., 70 

See High Cotjbt, iTjniSBTCTioj.- oe— 
Bombat— C iTiE . . 9 Bom., 249 

See hirer) \cQBisrnoA- ACT, 1870. 

[16 B. B. E., 197 

See Cases CADEn Eevisiox— C mii Cases 
— S vAKD Cat?se CotrET Cases 

— Criminal Cases. 

See Cases bxder Beti'ioa — CB raixAi. 
Cases. 

1 ACT XXIII OP 1861, S. 35. 


L Exercise of superintendence 

— Orders of Covrl of first instance and Apfllote 
Court.— The High Court could interfere, under 
s S5, Act A XIII of 1861. Bitli the order of the 
Court of first instance. a« xvcll as of the Appellate 
Court xvhcie the orders of loth the Courts appeared 
to he uithont jurisdiction. Shso Dtab Si>CH r, 
AlAnoiTED Kams . . 3 Agra, Mis., 2 

2. — Case tried in iv-o 

Courts iciiJiout Jurisdiction . — Where a case properly 
cognjzahlc by a Small Cause Court had been heard 
and determined hy the Subordinate Judge, and on 
appeal bj the Distriet Judge, the High Court, m the 
exercise of its extraordinary jurisdiction, annulled the 
proceedings of the two lower Courts. Bhiubav 
J iTAJi c. BBiiniAr Govtab , 11 Bom., 194 


3 Trial ivith ytiris- 

dicfiou — Error in decision on facts . — The High 
Court cannot, where an inferior Court lias jurisdic- 
tion to try a ease, and lias tried it, merely because 
there is an error apparent in the decision on the 
facts, alter tliat decision, where the law allows no 
appeal. Isthematteboethepetitiox opPeaskb 
Laxb Saboo ... 7 "W. E., 130 


4. — Courts of Eerenite 

officers — Courts nctinff xrithout jurisdiction.— The 
provisions of s. 35 of Act XXIII of 1861 extended^to 
the Courts of Eerenuc officers’ acting witbont juris- 
diction under .Act X of 1859. Hbepershab r. hivu 
[S H-W., 60 : Agra, E. B., Ed. 1874, 246 


5 - . — Act X of lS59i 

s. JOS— Sale Sy Eeputp Collector — Appeal.— X De- 
puty Collector sold an •undcr-tenuro in cxccntion of a 


SD-PEErNlEBHBEHCE OF HIGH 

COUET — continued. 

1. ACT XXIII OF 1861, S. Zfi— continued. 
decree for rent. An appeal was made to the Collec- 
tor on the ground that the tenure could not be sold 
nnless execution had been previously issued against 
the mo\ cable property of the judgment-debtor. The 
Collector affirmed the decision of the Deputy Collec- 
tor, bnton reriew set aside his former order, on the 
ground that he had no jurisdiction, the sale having 
tahen place under the proiisinns of Act X of 1859. 
An apnlication was made to the Higli Coart under 
s 35 of Act XXIIl of 1S61 to set aside the order 
of the Collector, on the ground that the Collector had 
no power to reiaew his on~a judgment, and conse- 
quently his first order stcod, which the High Court 
ought to set aside, and pass such order as it might 
tliink riglit. and icrcrse the order of the Deputy 
Colkcfor. The question was referred to a Full Bench 
whether s. '<5 .applied fo the order of the Collector, 
The Full Bench refused to consider the question 
referred, on tlie grpiind that it was the intention of 
Act X of 1859 that the sale by the Deputj Collector 
should be final. Is the mattzh op the pethios 
OP Docowbi Kazi B. I/. E., Sup Vol., 617 
[6 -W. E., Act X, 53 

6. Order illepallff 

made — Appeal entertained Ki/hout Jurisdiction.— 
In cxccntion of a decree, the District Munsif madeau 
order nhich he was not legally nnthorized to male at 
the instance of the purchaser of the property sold in 
execution. Xo appeal could be made against the 
order, but the Ci\il Judge entertained an appeal and 
re\ ersed the order of the District Alnnsif. The High 
Court set aside the order of the Civil Judge under 
s. 35, Act XXIIl of ISGI, but, hy virtue of the 
powers gii cn by the section, the order of the District 
JIunsif was also annulled SoBkapa Gocvdek r. 

Yeakatagiei Aitak . . .6 Mad., 22 

1 

7. Courf exceeding 

its Jurisdiction— Appeal heard inihoiiijurtsdiction. 
— The true construction of s 35 of Act XXIIl of 
ISGl ■nnis, that the High Court might call for the 
record in any case in nhieha subordinate Conrt exer- 
cised a jurisdiction nhen it had none or exceeded it 
when it had jurisdiction. The nords in s. 35, "the 
Sudder Court may set aside the decision passed on 
appeal in such case by the subo-dinate Conrt, or may 
pass such other order in the case as to such Sadder 
Conrt may seem r.ght," meant that, where a Court 
exceeds its jurisdiction, the High Court may set nside 
that part of the order which is in excess of jurisdic- 
tion, and that, where the decision of the subordinate 
Court is made on appeal in a case iu which it has no 
appellate jurisdiction, the proper order is to set aside 
the decision altogether. If an appeal he heard bv a 
subordinate Court which has no jurisdiction to hear 
it, when it rnght to be heard by another subordinate 
Conrt which has jurisdiction fo hear it, the Court 
maj set aside the decision of the Conrt which had no 
jnnsdiction, and may, if it think right, refer the 
case to the Conrt which had jurisdiction, even if it be 
too late to prefer a fresh appeal to that Court. Thc- 
Judge luaving entertained an appeal where none lay> 
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X ACT Win OF 1^81, S SS-ro*!..*** 
is DO groQDd (or ntrrfmng vstli t docli on wUch 
tbe Lrzislitarr m <ndni to b« CdoL Jicxtoir 
d ffered. I-r tiis utncsor im vnmojet Jsxr# 

JiX OSTlOPg 

[B. I.. E. Sap ToL, 631 8 W. IX-, Mia, 77 

8 — - — re*trtotallf»r 

rteori-l MmUnt o/ Corrf — TTndrr i 85 of 
ActXXni of 1831 tliw* a ducrrtion in t!>* 
Coirrt to call fcr tbe record or eoi | aad In otn 
vbcretlienpplicatioosras n aii« a cnoiidmbU limo 
after the decree the Coart rtfased to call for it 
Boosons r Auii Uniii 

P-ir ^7,1:8 1873,271 

® ] -dpf'ttlfrtm or^ee 

**'*'''A « rfeerrr The general poitm of 
the High Coart do not enaMe it to hear in appeal 
from an ei^r of a E Hah Judge retni as to rec'ifj a 
decree llanontn llcsaickooiLin CnoiroiiiT r 
1 lOTJST tBOWDnH 0 W n, 394 

, , JtpFUeatitm t« 

tria.Ae i»._Aa trpl«tloa to the 

High Own nader i S of Aft Wilt of IfCI. 
too-dfr a ^Wrdinatc Conn to rrenrr an appeal, 

within hltein daji of the cnsinal decnion (in it».« 
Stitt Coat Which bad 

d^t with It w«l»Bt jtmaictmt oaghl to he made 
either iMeduteN open the qaaihSng of the en^’f 
the n^inate Appellate Coart or promo Ij aod 

OT Eci*ic* till, CEimu** 15 W 

”■ "fc" 

^ Fefmedto ‘he ColleSor 

[7 B L B., Ap , 16 15Wlt,428 

12 

Itetor irca.<a..,., Caf 

decided a^^^thc E«a,n™cl,'or.'^5*;,‘j^‘f*‘« 
*»• held x. B" "WniedhuantlKnlt a ’li** 
™«ldte , t^de by the Hi h 

is 


aopEnirrrENDEKCE or hiqe 

COuill — coafiaar<f 

1 ACT xxm OP 1551, S 3;-rca'i*MJ 

1 1 — Ordtr tf C* fee- 

/•r<ycef««yj»»(tifar — IThere a gantidaroothrRd 
of the patoi lar Wat ejected from his hciding, not' 
wsthsUuding a Hght of occnjwncv Independent cf his 
gantl an appeal lay to the CofJcctor whose order 
eonllenly beqnealimedhya rlrtl snit and cot mideT 
a 8S Art SXIII of lS6t Bcanco^iTii llimi 
c WcxiwjwiTti CaowpnKT 

[W.B,1884. Art X, 47 

15 — ... I I — J^'McrfiareT 

yaried ctioa cf Il\j\ Co%ri~Ta'r*r ta deal irt‘j 
arier atajtaj neenttoa — tVhere a SflhwdirsJe 
lodge to cenaregDriice of a fresh sait by the pUintUt 
a*ay(d the nention of a decree w^h was passed in 
the d fendants' fasonr few mais the Uifh toartibt 
eterriaeof itscxtrsrrd nary jcnsdierico, ecrersed tie 
aUy order Osircnairii, r Cse/uit Joebux 
[11 Beta, 151 

16 — Be/sstI f« frf 

••tie CalUrlat't crier made eerHetl /anrdxVie*, 
erleee tt cerecMd aa iffeyaf vrder—k rule hariaj 
bent issnrd ealluig on a j idgment S hl« *« ti** 
cans* why an o-der cf the Co'lrrtor b »FP*~ 
perersog an order made by a IVpBty CoIIfeforfa 
eseention, ihoolJ rot be irt aside, thsrsU wuitf 
charted wUb cotta, insraierh as aUhon^b theCin^ 
tor had no jurialict oa (omahe the eiwr whicbfi* 
made, the Urpoty Collector’s order w*s wwei brt*? 
a rhbtioe of the preiuiont of a 92 of Act X w 
18v>9 andcmld Botbenpheli TaaJicarwB BW 
»w c Bartrs Cnrspr* CamiKtcrm _ 

pew 31,651 

17 — A.ylf o/apyeat 

—Safa Ycr arrrera cf era/, Irrtynlnrxfj »a— A 
Ciiil Coirrt had no power, noder • 35 of Act XXIII 
of WX to Ttmse a aile for arrears of rent onder 
Art A of ^^5^ on aceonnl of Irregnlanty or damage, 
wilhost the a,gneTc<l party hanng arrt appealed to 
the Comiais loner ofBeeenne ArtXXin tf XWl 
eaee no power to the High Court to enni drr tb» 
legabty or otherwise of the Cellcclor'a order wi-boot 
aocb appeal. Sennra Qoiia “»aH ew P*sc 
BciScrait 

[X lad. Jot, IT a, 1 4XVn,ArtXS8 

IB Sell ng aetie eofj 

CB eaecaries— Cearfe trteiiicj yacierfiefie*-”*!' 
the Jndire neeeded bti gar sdKtion in heanag tbs 
appeal from the order of the Sadder Amecn aeWiaz 
aaide a sale in czecatiOD, on the pronad of the MO* 
payment of the parehasC'SKney within the proptf 
time— iTeid that It seas competent for the 
Court, exrreuiDg lu power wader a 35, Art XIIH 
of 18GI, to act aside the order cf the ladder Ame^ 
Axmz llBsnt r Koobbab Au 8Agr»,20* 

hlAazsB Paxbx* r Bilcci Pisdbt 

[3 Agr».BeTrtlO 

IS Art X3TII «/ 

ISSI, a S5 — Order made mtiiom! /anediefiM 
Ictrrjernea viU ordtr eJUnr Cowr/s.— PrtitKBff 
bought at a Conrt-aale eertasn property which b*o 
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SUPBBENTEIEDBNCE op high 

riS'Sm oi'lSCl. s. 

l^con'.ttachca in 

thcDistrictMunsifs Court^ plaintiff m O. S. 

ccrli9c.ate nas issued to wm. rajing for a re- 

Ko. 79 of 1860 P^«™‘"^4^^onna that it had been 

sale of the property, on tuc p 

sold at an «"aerialue. On tui’ ^le. Before 

cancelled the property was sold in esecu- 

this re-sale trok place. th P | {1866 on the file of 

tionofthede<nrcein smt >o 
the CiiU Conrt.and pnrclm - 

that suit. “Xfaction of. h s claim, 

to re-sell the propf ty ’« ^a 

The Munsif Hnnsif s order. Seld.oa. 

upon oPP®‘'^'5°",® fllfo Mnnsiffs first order, annulling 
special uPPeaf.tkct the Muns^ .ohseqnent attachment 

the salci was a ^ •« n S 3 o£ 1866 was 

. fnd sale under the deciee in O-S. Em ^ conseqn^tly 

inoperative “S“’“®^p^t1cd to haie these proceedings 
the nf his ‘=alo upheld, if tli® 

set aside and the ' f Cders ivere not open 

icspondent’s.ohjectionthata^^^ oot prevail. 

to question in the. t^jat no right of appeal 

Upon the latter point, had no 

existed, hnt tEat tb®r®foro th ^ thatConrt, and, 

iurisdiction to cntatain the up^ appeal iw a 

liiing effect to the f ^XlU of 1861 , that the 

^frKcTngtfjtfe.^”^^^^^^ 

xn;&A.PlI.l-iI • • reminding 

s,^^-^Appliontion to Judgeon 

appeal could iiateleenhroogAt remanded a case 

"fl^Ur appeal hy a drfendanUi^^ 

for re trial to tho.W Hjt-h Court, that, a. it 

miscellaneous ‘ tWouCT to have presented an 

was competent to P , Judge remanding tli 

appeal from the order of tl d „ndor s. 36, Act 

suit, the High a miscellaneous apphca- 

vvni of 1861. to entertain a miscc 
Uou S set aside the Judge's order. 

SaADHT am • pmrer 0 / 

/,S;She 

o/Tcnce 05'”’"*' ieal the order of the Suhor- 

liavinp reietscd on "PP^ “ „cution of tlie defen- 

dinate^Judgesanctionm^ MeeeUt^ 

Fotrer of 

aotonlyrevemeftojJ ^..ae. AniniMO>im DOsSim 

• o'! KSS.r.E So-Dmun Dn-i* X. 145 

Ea. C^n^-nnn Kor CnoivnnnT Cn«. 

bebP.ot 


SHPEBINTBHDEISrCE OE HIGH 
COURT— confinuerf. 

2.BOMBAYEEGULATIONnOP18-/. 

Flaint, Presenfa- 

23. ^ 


Plaxnt, jrresemu- 

per Couri-JtxrtsdxcUon oj oaoor 

>< 5 rA Cenr/. Potrer ^ class Subor- 

Pcg. II of 1S27, s.o, ■ • . , , presentation m 
dinate Jt^dgo returnc ^ Q^^a thi^ the snhject- 
thc proper Court on the grouna tmm -pim first 

Uttarcxceededhispecuniarj^^^^^^ 

dassSuhordinate Judge to uhom tho pm^ 

presented, also returned it ff^ffspyect-matter 

proper Court on the F™"”- ...aiction. The plaintiff 

was below hi5 pccuni^^ 3 . . a* encccS'Or of the 

thereupon presented the originally 

second claa S^ibordinat J that he had 

returned the plaint. Tn. .-jir parsed bj his pre- 
no iurisdictiou to review the "4 jpVe 

dccessor. The Pf“'*?*^. no’appeal lay against 

rejected the appeal, hoi o plaintiff 

appUe"ta *«°S|h^Court on^n't' Wch 

direction that he “tation Gl^nnAHIAli Hah- 

dato of its original presentation. 

GOTAKDAS r. Lamti Ja&h ^ 2 q Bom., 50 

S. CHABTEE ACT (24 A 2o VICT , C. 101), S 15. 

(«) Civil* Cases. 

of 

24. , " T- -f 4%fi Ohoficf oi^TC 

Ilxglx Court under e.^5 of tU c. J.) that 

of superintendence. Se IP jtjp poorer 

u4der s. 15 °f 2** to b^c^rctd by the High 
of superintendence . -.i_,U.-e or ministerial, but 

Court \e not merely °Xu Dass 

also judicial. Buee Kooeh r. 55 

Ohject of superin- 

Charter Act to confer an j rig Coprt some 

Us whole object beinc ,- subject to its appellate 

j:sur »v.i.. 74 

^ ' Seng. .let UlU 

28. - — The Court held that in a suit for 

of 1869- „i, uv under s 102, BemmI Act 

rent, even if no Rppfnl lay . , ntiucal conl65nttr- 
nn of iSGP. tbc Goiirt on PT 

fcreunaers.li>of Act-tA- p^,, 

MtfKnoiiA 111: S3 VI. B., 208 

. T •.t.nin'MoEHODA SooKomcnDjl^sarr 

Be«cningdccisi'ninAiosaio a obtV.E.,!! 

t. KtTBEESt SnAlcn . • 
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STJPEBINTENDENCE OP inQlI , 
CODBT-»..ii/iiis«< 

3 CUAHTLl* ACT (Sii2&\aCr„C 101) S 15 


Fiuttmft af rt 

" bfr* the •ppliciat btt ft rmrdjf ky 
Coori u rtlsrtiBt to IntfrTm 
5I)ES (Jisu r frBAtC CBJJTB QIUC 


CUPEniNTiafDENCE OP HICS 
COURT— «oa'.a«<^. , 

» tlURTEi:ACr(21i25>lCr, C. 10t).S IS 

— rsa/ia«ri. 


■b«f« o{ iLf cxtratioaxlibtor, tli« Ili^b Cevt. % 


lUners Cui 51)11 (jisu r frBAtc CBjjro Qiue 
Iv Tnt uiTTzs OT TUB fcrtnot o* MftbHra 
Cur^PtB Oise* I. LIU 3 Cal<u243 

lUoilftTXAU 11AB1IA5EAK r \ AUBBAI l-ltAXtl 
to Dom, A. C, 174 
Bisnso Cuctctk BBmiaiiUKi t Sbmbr 
U oBUS Pn CnoirDnsT 29 W. lU 277 

UrsKnrB IIooexur < Note* CBcvctft Doit 
[20 \F R^202 


th« nrftiM o! Its eitnonnoftr; {%ri£ftaa, 
to ictcTfcTt. ta cenMq'inn’Of tMiftcbnc* iWip- 
plfftsS ia nrplfctsng to ftfftil Mtctrif t4 ta opp.r* 
taaity ftbirb the Wer AfptlUU On'S hid 
Iu9. of ihorijif thftt the ^rlitlon Bluih l>ii bns 
nude «u bJarioBi to Urn. RtTantiSU OOTtS 
vuAxcis t linu rixft BsoAV 

[6 Bom^ A.CL,e3 

33 Orilf tf Jt^S* 

•»Jtr 4 2S!>, Ciril Proc/rf«ee CaJt, 


29 £tnU*fe 4 /rt~ 

n*dj tjr «* I — Th* lli^h loan eanoo* icurfite 
aiidtr 1 . IS of till Ihfb looru Art »brrc the town 
(^rt nil not acted w iboal jnniilirtion or sbere 
there la a rrmedj hj a r»gxUr lait. hDOisan 
AH r iBuwpHBr A\ aiuj An 16 W R, 170 
DOOftol SfoSCtBtl DtJU r RlSBSt hA5r 
CoccvmriTT 14 W n„oif! 


—The Coart XreLoed to fcterfere OB(J(e i. iS <1 
the Charter Art la order to ut ftslJe ao order k* 
fatif iBade by > Jad^ coder ft. £'9, Art Vlllri 
16S\ Bfoa a cospIft.Bt tcadr ft? his et ferfttasre 


,?®’ . ,,, Ettll4%t4 «f 

Uitr rm.rfy-\\lM.re « peDlioirr had birenedr 

H" 'J' “• »“«'< 

hid »Uith« n^ht Of .wnp acted withia hujon*. 
d.rtiai, the O-urt held it had co tw® to u-urferc 

ActiKicuT t hreot Cocma hcrpti 

enw D,80 


a. £CI aod lUtid that it wcbII net hart oterfsed 
eT<B U the rrdcT had heco trad* «[ttx»t janiLel^e 
after the delay that had talt^i place, the jvt nxjri 
mntJy teias tobrlor a regular »n t to eitadtiS tijfr 
rtitt Zntootry Dron r. 3UB0HES Vtaiu /_, 
IlS'W'.P;i-S 

aa r— 1 .* •irL« 


34. LieUt 

race e/a*«rlrr ereiedy.— PitnitlMr. 0 il*ru Oirft^ 
alh.«^ aaether drore>bcdJ«r to o'tvo 


a nsclar mt dKlans; hiB entiJnS t »brj^^ 
pfopertuo to Ctpete ia cirmttoa oC h * 00 ?. ■ liO* *5 
didaothtsg etrn after that drnee vui Act 
auBhrr de«m*lofdiY auplieil for the fcjTD 
aale of the Properbe* la aeratjoa 0 in iwTao*** 


tr^s Sj e..f-6 «a. odj^iJ^d'In’^ 

' ret ra ll e iBaotTenl Coart, Calcntta. B tboearaa 
A had o taiBrf a dieree offauut Lun This dteree 

had been at.aclnd by T sodtr a dtcree oitaiaed b, 

f’r“^ '’H ^ “*» »-tahfth.d 

Court fw aatufaetai, of Ih.ir dcuree out of the 
P»ue, dtpooW by A The OiSc al Au .roee op! 
^theapr^ion, •hcha^paot.d TheOuT 
.nA«)fiueei«i^el ih* High toart to mterf.w 
V d J Ir «=« Court 

Jjl aiiortioa ttd aprWl,OB 
drcided^^ the ge'^ • S2 Act till of 

wl^bc 18 W a, 103 

Art XXIII cfl8«l- : d5de,,,,jt„, 

Blitctiav Dos* to extend aaurtan^ 

1<» rsordiaarT —j-Tlv 


the lower Coon hatmgaU the fartialw 

It. Md hatuiir i«aed au ord.r ''I'Vf c/t« ‘‘’Jl 

Uooer'iaprdieataiii.pctittoBer.afterBf'/' 

days (tie penod luaited foraitari**'/ ^ 

loioltd theasd of the Ulgb Court Bod^a. . 

ChsrtfT Art i but the Coiut dceluird to exmue ii 
lanadictiou. Irarisg the pctltnscr to hie remedy R » 
regulariuit Kma Kuaoaa Srs e. lVm_ 

(17W.E,4” 


13. rat^aarT paw,,, 

^ryafy C»'/efro- J.iniere’^“,*“**c« charzeaUe 
“•d dtereed a mil ejtetn? ““ay Buga SIobfb 
22 "W R, 623 


litA dtereed a mil ejtcfa? Aelay Bajga SIobfb 
^ ne. held afte ^iXb n«u 22 -W R. 623 

nadbeen pud op^.^^fiftecofoSTT 

« -"- 55. J=^,^ ^ “•> 

Dto Dris Prsivi* p»r- 

xnar . r “J* the ixSrf 


35 0«»r n^t^'V 

tUtmaf atlontf to litaoa tfocaiaeaf /eriii 
ReueeBc* */ aiAep renedtee —A dm of 
hating been ■ummoned to produce ccrtaia doee^ienu 
befjre th< Court. oblKted to io 10 e t a im ing 
ofxjt tbem for eoiU due to them from the wrtJM^ 
wboae uutaoce the documenla were called, and 
obyechou harlcg been orerrultd, they tooted theli%“ 
Crort BBdcr a 15 of the Charter Act. R* • “»> 
tho High Court ia not eompelled ta uic the ** 
rupenatendenee ertaUd by the Charter Art “ 

tha latoresta of Jnartee H £oda it necewsre toM *'» 
and that in the pruent case there k eo danger of aa, 
each failure of luiUce aa would render it 
for the liuh Court to lnt*Tf'rc, apeeially 


for the liigh Court to InUTl'rc, apeeiaiiy 
r«^ to the fact that the lo.* of tin 
remedr. aaaumiBothe attomer 10 be entitled W “. 


remedy, aaaumiBg the attorney to be entitled 
doea not inrdre the loM of hi* roatt. a* he ftiu w 

anthe«tierTcnediea,rocthen«veTy oPhiaft*!^ 

feiiffe— The power of sapermteudence ender a * 
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StJPEKiNTBOTENCE HIGH 

CO-tmT-con<«««£rf. g_ 3 ^. 

3. CHAETEB ACTJ2. & 20 

would te cxercUedby CourtJ^^^^ 

S JSyV- - ^ rc!^W. kf 7I7 

LiiSlBKAB - • £jfect as to merits 

36 . to exercise of ex- 

of case of ..^.i-The extraordinary powcft 

/rao, dinar!, bv 1 15 are only exercised 

conferred on Higb Courts oj ^ the 

when, firstly, there has been ^ ji,y_ the plam- 

^ndgient of lowff Court . 0 interference. The 

has entitled hiin^lf tojecial^^ 

rejection of an app ^ decision on the merits, 
necessarily amoun tlirown out by a 

■\Vhcrc a suit for reut ^ Small Cause Court 

nnd subsequently °^Court refused to interfffc 

"and in either wse *^t interpreted he 

■under s. 16. tihrh Court ns a lariation of the 

second order of the though 

first, and eotertauie^ tboj aCect the merits, 

the action of *0 ^ 1 ^ Lour 

1 ct, as plaint^ had . . cnoovASKtrEur 

Slunsif did MookeeJee . 

Daeee r. Dwaska Eath mou ^^5 -w. B., 344 

^ Girtnff 

,r/S' none lies-Order ^°’^%;";^fure^raorfLry 

■Court should not. in th the law 

pouers. give “Vf’P,“uid the Court in the exercise 
provides none. " pen such interferenim 

of those powers workins an in 3 ushce. 

would have the jSc<^ f 
IvABATANBnAI L-MEHAI V ^ 3 om.. 

oS?W Wf! “'‘"trfrffS'itt VJIl ot 155 

cannot admit do not allow. S. lo of 

ands.ll.ActAXnl of 18W, a question. 

the Ch'irter Act held "O*' Jfg^oWAB GnosE 
GOBIX’DSA’nl SAiniEAI. C. K ;g_^ 115 

‘ - Forty Irinyii^ 

*V'? “L II.C*?*- •* «" 

l„.rfta.S l™f O. .»« 

“iSk 1 0 . 1 c, 333 

Admission of 

gr^;S7»"'-sFSSs 

passed bv th 8 ncTAB^_ ^ ^ ^ 35 


SUPEBIUTTENDEN'CE 
COEBT — continued. 

. re^ t f- n: 


OF HIGH 

” CGEBT— con<in«e<f' 

3,CEiKTKEACIJMj,»™..C. ), .■ 

s. C. OiTKA KrsiTEO r. GtJGEK Shwt^^ 

^ — tri/Atfrairn 

icHhout An^ap^P^al which had 

refusing to was withdmivn the next 

been preferred to the Jud after an ap- 

day through appeal restored, on 

pUcation was made to ha e PP author- 

the ground tuat the s ?nic Jiidf-e refused the 

tty to withdraw the appeal that, 

application f refused to interfere under 

order, and the High Lourt p,j.- 

s. 15 . 24 & 2 o 1 jud^e should not be 

cumstanccs ttey thought^ 

directed to tab-e 1 I'txrf-vpTiT Si>"GH 
■MTOHOOsttJTn Debia r. En - jg.j 

Order releasing 
^ Harhment - An order of a competent 

properly from attachment after lu- 

Court releasing 1’'°?“*^-' , forward ouchtnot to be 

Ycstigation ^omid of mere"' irregularity, 

intcrlered with on auj j-V „ urred. BishSO 

unless a failure Shobeee Monntt F^ 

Chtodeb BntrrTACHABJLE c. -n 22 "W. B , 277 

Cuo\vDHnx . • • * 

Illegal a-rett tn 

43. -- r, _The Hmh Court declined to 

Court of uowers described in s. 15 ot 

cxercisethe extraordinary power^s 

the High Courts A ’ . , . (;ourt, under a civil 

interfere with the ’^p^ accused before the 

process, of a person who had oecn ac 

Magistrate, hut „.„“xixi0E0i-Gc23:KEE 

arr^t. IK the aiatxee ob the . exiti^ 

f I ;^TJi . • * • 1 jt 

Jirard tenderize 
, V Dehts Act, 1S73, on matter already 

STamab Kasims Debts certain ludgmcnt-crc- 
decided or^urt to the Coai- 

ditors submitted a Ifawab Kazim’s Debts 

niissioiiera appointed dc unascertained 

Act, 1873 , as if it were “ j tj^pir opinion 

claim and the Commissioners expre se 

on the matter ‘ Vfoh CoiS held it had no 

already dateimlncd), the High Cour^^^ 
authority to inquire mto thmr 
Beshm; c. Cohmiesioees ^^^"^^24 W. B.. 394 

■ Parer over Col- 

45. — ' « Tligh Courts Act, the 

lectors. — Under s. lo superintcudaice over 

High Court had a , , ;„t^cro to restrain a 

Collectors’ Courts, .a?‘f - fiction which properly 

Collector front extreismg a jiirisdict Citox-BEE 

Wongs to Z^’^sooxnlnEEDEBE. ^ ^ ^ 

CnCNDEE r. bHAilA -O ^ 63 

coafon, Hheo Moheh Moo-^e^ee^. K^pa^^xh 
Doss • ■ - ’ - 

48.- 


Setting aside 

\ - rtJfsr.T 


— ^-•,7- 
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BGPIiniNTEITDENCE OP niOII 

3 ClunXER ACT (^4 i 25 VICX . C. lOl). S 15 

t>rei ttic .liUcr’i t.mi-dy Ii tlthrr by »n »pplit»l«B 
for reSKW or by »n »pplir»licm to tbe llijib CoBrt to 
oxcrrl*'' It* power* ondrr llio LbnrttT Arti o 15 

DiHJBQi 1)0«S ^*FDTiL *■ PiFinOO l!i« 

[83 W R.,2f71 

o/eyyf*- 

f,l,(n .«*r Act nil c/mo. I UO-i-r p.rtc 
dtertf Jud.-ment HM p*Mtd patif tptmit ■ 
difi-nd»nt wbo bid not ipooired. Th« def.-ndint 
filled to»b)weao«efor»rtliiiR mU* tb* Jad^uint 

iindiT I 110 of Aft vni of is:9 II* tw »pplird 
to the 1‘lgb Court Dtidtr ». 15 of 2t* 25 IWt. 
r 1C4. to Mt tilda % poUoa of the ditreo w 

bitinp: been parsed without jorf* fiction The Court 

Tcfnsed to Interfere 1* Till MiTTti 0? Tnt 
IBTITIOU or iilSltl 

(10B.L.Il..C8:I8 W R,.474 
48 /iirefy/.o. of 

3/«aifipili<»— Sate* /tr eleaaiaf teat/— Ca»« to 
which the liansil hild that the Muoicirihly ba>l 
(zpcnilcd more oieney than wsi oicnstry in chatting 
the peliU ucr'i tanl, and Uie Jnige cn appeal act 
MuW the Mutuir* diciaionand gtietlie Masleipahty 
a dccreei on the gnond that under the law tb« 
matter was purely uilbia Uie diKnliou of the I 

cit«liiy Utld that, erea thoagh tl « nt« ebaegni I 
by the Mtsmrlpal ty were higher than those whirli | 
cooM be obtained by other pm ei. that was tto 
gTODDd fer the Interfircncc of tba tlljih Court. 1« 
TBS uanik at Joaxaii Cucssit Drrr 

[18 w. II.. ses 

49. — — Ftirett* cfAti- 

trelicncciir JefXSe/lSeS.it 4 qcIS ife/«ea{ 
^yarifdtflioa— IVhrrcanoppIicatKjaby a petitionee 
nndcT Act XE of 1563 a. S lo be appointed manaxer 
of a rcU^ioui endowmeat, wai reject^ t y the Tod^e 
after heuring loth aidca, on the gnniod tlul there had 
becnootranilcref tbe property by the l.ocai Goeeni* 
ment under a 4 tbe Court refoaed to interfere 
under • 15 of the Cliirtrr Art, bolding that tbe 
Jndge had not declined to arrrpt toc>*dictios lu tba 
caic, and ihat hewat right in refsimg to ezerciio tbe 
luritdictioii rested in hiaby a S Aansrr Iloaisiir 
r nazaxaBiocK 18X7. R , 390 

60. — OrJir rrjrtttm, 

dofcmtut »»rf<r t 139, Ctnl Prorsdir* Code, 

—The Uigh Court refused to interfere under a 1 • of 
the Charier Act to act aside an order rejecting adorn* 
ment made by a Court under Art Till of 

a 129. an appeal fioni tneh order being barred by 
a863 iBTBi ium* Of Esasism 18 W.E , 611 

61. Freer e/laie~ 

^aisre— Is a conflict between a Jndge’a order aad a 
dirertlon ef Uw ground for tbe High Conrt to 
exercise it* powers of interference? Dosen r 
BsEEsrsiaa Drr . ISW.R 74 

_ r — — Freer of lam— 

Caie wSerSfio appeal U„ U n.jle Court -Ven 
error* ol Uw eommitted by a lower Appelbte Court 


BUPEniNTENDENCE OP HIOII 
COUllT-ewat.aeed. r 

3. Clf ARTHl ACT (i 1 4 25 nCT- C. 101). S. 15 
-^oa'iaaeif 

to ram to whKb the HUh ConH baa » appclhU 

t nrlalirtion do not gire the laUer Court wte tp 
itrffere under « 15 of the Charter Art, j'a wter- 
ferriiee beiig featrlrted to raar* in *h!eh t.e 
Court riesTiK* > jattolictloi whkb it ha* ik4 '» 
rrffl*.* to fsrrriie • JanalwUw wUeh I. to’- 
KiLtt Hc» Daas • llooettiic* 

lMc»CBT'n>2tro»D*i»* 

63, — 

wttooef f.rfx/eefieu-Prror •» tow— ^ 
ference of the Iligb Court under * lo. =4 » “ 
Vset. r IM. slxmld be tonflued tor»«i to whica 
the. lower Court hat acted without Junsdirtion, « 
las Improperly dccltoid jorisdirttso, *od sto 
not be ixtctidM lo fir* to which the tourt. thenfh 
competent in reapetlof thembject 
tooerlaed the Uw to dccUing a case. Is »» 

■ATB Hot CnewpsT . 7 a le. n, 1«8 JISfA 

6 c. KiinifSATa I'OT CnowpMr e Sii^ 
ntt SoosbCBti Potiit . Ilw.Kw V 
64 - Prrer to to*— 

/*/*sf.e«, J’rereof.oa o/.-lThcpe th»» la* 
a iiiauil.it rrrte of law, and to pettcut 
lojotllce. tbe High Court to li* eiertwo* lUrt 
Uurdisary jonidietieu will ‘Ji'jf, a* 

lower though tbe ratoe of tbe cUte **5 
under R50O and Ih* caee may U 0"* to "WU t 
epecial appeal li nrt allowed *' ear 

•VsOauuBjDMU . . .eBomo2» 

66 Frroutw^ff 

SB tow wode sa reaieyaeiMr* of *'*{"!*•[» J 

fwrto -The nigh Court will l.tcrfm. under US« 
tba Charter Act. with an order made by a w 
Court which U merely eonlrary to law, 
order ba» bem paaied in eonaequrne* « » 
false aUtemrut made by the oppiuite party.' t -- 
Iicrwiiuit LiU r. hloniau Liu. SC.lasw*" 

TTreay*”^’** 

.. .m.i 

Court'a detUlim wa* toodamentally w^g j 

and lb« lUiility of tb* defe. dauti to the c*"*" 
matter of the auit hud n t been pfoP'ji?^’ 

Ilfeh Court, although m t warranted to Int^er^ 

ipeci^ appeal t by reason of the euU b^g * ,/ 

ch^ uoMt ns Oj, was Juitifled to Interfering m ^ 

Ita general joweri of iopcrruion. 44 

Bnorooliav . . . Saw.s*.. 

57^ — 

at oon^eroatxcu a/eaU — Error of to*".— A 
ranhaserof property sold in execution 
^pliod to tbe Ju’ge for an order “f f.— ^t 

aale. and wa* refnacd. lUli that the Ijiffh , 
had no power to Interfere with the J ods^* de^ ^ 
oren though eiionMua on a P“’‘* ®‘ “ ’ 

Blatter entirely within hU fottoUrtion. and 
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STTPEEXSTEM-DEITCE OP HIGH 

COXSRT— COM linued. 

3. CHAETEB ACT (3i & 25 VICT., C. lOi), S. 15 
— continued. 

wbicli tbere was no appeal. Ik the jiattek op the 
TETI rlOK- OP Dhhoa Chakak SntEAE 

[2 B. L. E., A. C., 165 

S. C. Dooeoa CntTBK Siboab r. Doobga CncBif 
■Ghossal . . . . H W. E., 23 

58. — JError oj law. — 

The High Court rvill not, under s. 15 of 2i & 25 
Viet., c. 104, interfere with judgments, decrees, 
•or orders of a lower Court ou the bare ground that 
they are erroneous at law, or are based upon a wrong 
conclusion of facts; there must bo some special 
ground justifying the High Court to e.'cerciso such 
powers. Mahhub CntTKOBit Gikee c. Shasi Chasd 
GIBEE. Ik ’IHE MATTEIt OP TJIE PETITIOS OP SlIAM 

Chaitd Giuee . . . E Ij. E, 3 Calc., 243 

69. 1 ^ Error of lam — 

Revision of judicial yruoeedintfs — Jurisdiction . — 
The High Court is not competent, in the exercise 
• ■of the powers of superiutendence orcr the Courts sub- 
ordinate to it conferred on it by s. 15 of 2-i & 25 
Viet., c. lot, to interfere with the order of a Court 
subordinate to it, on the ground that such order has 
proceeded on an error of law or an error of fact. 
Where, therefore, on appeal by the judgment-debtor 
acniust an order confirming a S!\lc of immoveable pro- 
perty iu the execution of a decree, the lower Court set 
aside the aale on a ground not provided by law, and 
the auction-purchascr« applied under the abovemen- 
tioned section to the High Court to cancel the lower 
Court’s order, the High Court refused to interfere. 
Tej It.t5t r. Habsukh . . E Ii. K., 1 All., 101 

60. ^ Revision of 

.judicial proceeding — Jurtsdichon of Sigh Court 
—■Civil Procedure Code, s. 622. — Seld by Edge, 
C.J., and Oudvveld and Hitonnvnsr, JJ., that 
“under s. 15 of 21 A 25 Viet., c. 104, it is compe- 
tent to the High Court., in the exercise of its powerof 
superinteirdencc, to direct a subordinate Conrt to do 
its duty or to absCain from taking action in matters 
of which it has no cognizance ; but the High Conrt is 
not competent, in the exercise of this authority, to 
interfere with and set right the orders of a sub- 
ordinate Court on thCjground that the , rder of the 
snhordioate Court has proceeded on au error of law 
or an error of fact. The Hiuli Court’s power to 
direct a Snbtirdinatc J udge to do his duty is not limited 
to cases in which such J edge declines to hear or 
determine a suit or application within his jurisdic- 
tion. //cWbySTK.AiGUTandTTBUEii, JJ, th.at the 
word “superintendence” nsed in s. 15 of the Clsatlrr 
Act co!itc!ii,'ilatcd and now inclndcs prowtr* of a 
jndicbl or (jnnsl-judicial character, apart from thcnc 
conferred on the Conrt by s G22 of the Civil Proce- 
dure Code ; hut that the lart-roniti^ Utd jrrovirion may 
properly be ncceptetl at indiratirig ihc extent to 
whicli the Coart slionld ordirmrily interf<rc with the 
fiadinps of such subordinate tribaiiaU as arc invested 
' with iwclnsivc jurisdiction to try and determine all 
(jncstions of law and factarisini: in smtswithin thclc 
exclusive eccnirance, and in which tin. ir decisiens are 

von. V 


! STTPEEINTENDEN’CE OF HIGH 

COXTR’I} — continued. 

3. CHARTER ACT (24 &■ 23 VICT., C. 101), S. 15 

— continued. 

declared by law to be fin.al. TeJ Sans v. Unrsnbh, 
I.L.S., I All.. iQl ; Girdhari Singh v. Ilardeo 
Earain Singh, L. S., 31. A., 230; nnd In the 
matter of the petition of llaihra Panhad, I. L. 
S., 1 All., 296, referred to. TJie judgment of 
Pethebah, C.J, in Badami Kuar v Dina Sat, 
I. L. R., 8 All., Ill, e.vplaincd. llrrnAjnuD 
Sheeuak Ekak r. Fatima 

{X L. E, 9 AE, 104 

61. — . Civil Procedure 

Code ('1SS3J, s. 622 — Failure of dulg Irn <i Oot- 
ordinaie Court. — Wlicre a subordinate Court had 
signally failed to do its duty, and there had been no 
patent neglect on the part of the petitioner, — Seld, 
oa an application for r.-vision, that it is competent 
for the High Court under the genex.al powers of 
supervision vested in it by s. 15 of 21 & 25 Viet., 
c. 101, to direct the subordinate Conrt to do its 
duty, nnd complete the case according to laiv. 
Muhammad Suleman Khan v. Fatima, /. L. R., 9 
All., J04, referred to. AnDEBUJi r. S.u..u:r 

[I. L. B., 18 AH., 4 

83. Error of law 

— Rejection of claim to attached properfg without 
decision on necessarg questions. — Where it was found 
that the Conrt below was wrong in disallowing the 
claim without determining certain questions of l.aw 
whicli it should have detenniued, the error ivas held 
to he not such that it ought to be rectified by the 
High Conrt in the exercise of its power of revision 
under s. 15 of the Slat. 24 & 2.j Viet., c. 105, or 
under s. 022, Civil Procedure Code. .S 15 of the 
Slat. 21 & 23 Viet., c. lOl, gives the High Court, 
in general terms, power of “ superintendence oitr 
all Courts which may bo subject to its appellate 
jurisdiction.” The law liaving advisedly and nicely 
left this piower iiulimitctl, it is not desirable to limit 
I it by any hard-and-fast rule, and it is not every error 
\ of law that nould be a ground for the t>iercisc'o£ this 
power, nnd a party’s claim to the interference of the 
High C.mrt is very much weakened when he has 
another remedy provided for him by law. Madhuh 
Chnnder Giree v. SJoni Chand Giret, I, L, It., 

3 Calc., 213, and Tfram v. Sarsukh. /. L. R., 1 
ML, 101. BHAGWAS RAitAKEJ D.SS r. KllErrEB 
Moki Pass I . . . . 1 C. W. N., 017 

63. Supervision at 

to erecBiioii of order . — The High Conrt has jurisdic- 
tion to direct a lower Court in what unnner its 
own (the Hii'h Court’s) deertv or ortler shall be 
carried info tffcct by that Cojnrt, a.nd to *<-e ifcst the 
lower Ciart do-'s not pen ert the crtltr ' r do that 
which «■»« not inteaded to be done, erm whc.-i jach 
order eonstitnlcs a part of the order in i xv'rjtlau of 
n dterto which the lower Court cunht tc>l.avepa*v;d. 
Kabee Do's sAKorAi. r. Bor JjCCKjren’CT Dooxrn 

£14-W.E„146 

04 . jci s of 

S. 151 — Eseeaiion prcceeJirigs.—When s D. fc;!y 
OtUteter rcfuied io entertais sa apylkatlwi by e, 

15 X 
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strpEIlI^^TE^DEK■cf; or inon 

COURT 

3 CHARTER ACT Sii J5'ICT,C VH).S 15 
dfffr.'iEt iot rrml aticiff 

tJ,,rrm1 »J fo' Trfnnd rf Ihf »«!aat wbkR tbf 
rUintiS Ud n%5it»d from jWdfffti UMUfXMtHn 
of Ifip ietrtt of the lowft Coort, bat »liich b»d fc»rt 
di*»1 o«nl by tbf Coart cf »nd wliw w 

.pj>,4l ttf Jadje b U tb«l r* •rp'*! l»J "“’V 
I 1 1 of Act X cf tb»t lk»n«.h 

Court bad joaer, ondcr 51 A 21 Vlct^ o IM. 
t IS t order the Drpaft CcTlrct--» to «fw 

re»t tatim rf the mboooI f»»bi»d from Ibr drfcndifit 
in «ir<« of the im«aiit niloaftl by th« Court cf 
irp«l, nnd »1» to rxemt* thxt t«rt of lb» d<fT»« 
■hicb »w»rd«J e^t* to thf dcfcodatt. Tai 
*lTnB 0* TB* r*TtTlO» Of OOIltTi KOtMXB 

CactrcBT B L U- Bop VoU 714 

(2 Ind Jot , K a, 193 7 W 620 
65 OeJfr cf CtJ 

Urter tfinty Pcreriat t/— XTk/rt o 

Ccllcrt r hsriCF Jtitrd Bn < rd«r for f««K»»ier» of o 
omxiB tenorr la f»r«wr of tic »pplic»nt on bu 
pnrcbxic tb*Terf »t m mIc f T •rrext*, termej enck 
order ot Ih* inj.*nf« of »n rfcjcctof «kt 1*4 olrndy 
pQnbtKd tic MBc «t 0 Mile Bader Ccoptl Art 1 til 

of for xrrrtt* of rent dac efoo it, »ad kedbeca 

p«t 19 pccaniiti tie Itwb C«rt refneed to fxtttu* 
itc po«m under i IS of tl c Cbxrtrr Act. \iBA 
Tm lUTi Deu r Cstm CDiUf CsoaratT 

C3B.li.ll„ Ap.,e9 
« C ViiAmt Dun r CHrTrti Carar 
Cbowbcm U'W. R.,613 

66 Ltftttt relit, 

it l^iitiCM efftnoe impnitmei \» cjm(>«a 
o/ decree —Wlcrr In cucotmo of acmcmxrjdcCTW 
for mt o^txiaed andrr Rrn1o>>oa All el in 
1651 ogvna tke fxl&erof tk« {otitoaeT indanotbcr 
Ibc petitKncT «»• armted oad lodged In jxil lo 
Jtentr; l*€7r~ifrM by tie atxjin-iiy of tbe Coart 
(\OBvan d.diccentins) that tie ni^b Coart eoaUl 
net. ander tie general powen of fopennlcodeiicp 
veated in rt by a IS cf tie Iljgk Coarte Art or 
a 16 of tbe l^ttcn Fatent. faterfme lo enbr tk« 
releate of tie petituxicr Gofat Bresn r Corar 
Of WuiM 7 ^ B., 430 

67. ' ' ^eneiemf •/ 

rfrrree— Cirtl Proredare Cede j«59 f> 34X 2SS — 
Dmig cf Jadye -RTiere a ]Bdgn>nt.rTr£t(r aeela I 

to ^tacb and celt a decrecoo Ibeallcgaticn tbattbe I 
aacT^aient of It »a« not a jfdc rooTerancc.and 
tic ewiTejiTKC puifwl* to be one of nronerty epeet' 
Cednt ■•eS.ArtVIIloflSSO st m (be dnty of tke 
Jnd^ nndcT t. S46 to en^re vbetler tie aulgnca 
cf tbe decree wax or wax Drt in loci fiii roaicc e aja 
of tie pnpirty. It tbe lodge Inqsirn uto tba 
fact!, BO appeal liea from lie order i bat If be 
rrfBaea^ianniry, the High Court.nBder it* general 
p^mef aapermleadcnee, e«n and oiig*l to leaoir* 
tie Jodg* to Bale tke roqniry Gazm Cin^sa 
Luobic e. Ea£STz<)nn Uma . 8 "W. b., ge 


BUrERIKTEKDEITCE OP HIGH 
COURT— eoafiaa^d. 

1 CUARTBP. ACT (21^ S^VICT, C.lM .S.E 
BImUict a drerre for rent, endrr Art X of 1*^ 

nvla la one dixtHrt, canbetra-neferred ta aat^ 
f r eieen'wn. la a qoMtaw wkwl tbe Hub Y'=" 
raa drcale la tie rxertue of Itx •'lapefist^r^a 
otrrall Cenrte rnbjerttoltx amE»“ jnncdjSiA 
naderSliSelTfL. c lW.a.15. ML*wr 
, Dror Ta»»-»iiul.‘r*tsjit - «ai 

,i.i.K,oc.i.^=e5^iroUH,gi 

63 , Jrltcj tc tttni 

»/ refcicl r/y,ra*d,rtioa.-A party 
Bilk a Jr^lslmate flodinp ander a. IS. Art li' 
of 14$a bai a xwelal rrmedy br • rtit ta a 
Coart and none* claim tbe Hub C<r-rt« 
limit Boder a. 1$ Si t 53 Tlet. J"*' 
rxrrpt wlrTr tbe Indge ka* riem*ed a jarm-'r ee 
•kick be b*x no! ortax refBicdtoexrremeo ^-^ 
dirtion »ltrk he bat. DooMA 
r KaiBii Kaier Car«r*srTTf 14wR.-“ 

70 - — 

HtVcr item iMlJ'fyo* freoad 

8 15 it lie SI A SS TlcU 

ennkle tbe H.gk Coert. by iS. 

with an order made by a lower AppelWe CfWrtji;^ 

wbrr» tie Ufer tax jnnx trtJOD, aad Ibe lawdcw" 

rtat lU order xboald be leal. Ao trier aiwju^ 

iAUr from UaUbtf od tbe snertion of r«-^» 
♦era tlo9tk ertoacooa. U aa eiemer of ynnawt ^ 
SBcwsatfSD Deutt t Slasict 

Kau* Pss«an> Cao'romrr r Bi* *2**rS 
Siaca* .... lSVr.B„i» 

71 - ^***^"**^ '{ 

etirmhec lit* wtlicwl tmktmylltcnlf — "^"T* ® , 

B0.VT Brncxl Art Vlll of l*C3 a * - 

clainj Uing prefetred to property atta^ 
portpenid *!♦ lale cf it jr. d 

or baeing IbeamoBBt cf tbe decree depe^tc^ ^ 
that II* pToreed np, tboapb elHxreoqa. ro 
b wllek be kadaod exrrwaed janadirtioo ^ 

li. decixioB oaebt tot to be art a*»leo^ 
aertioa of He Ae* Si 4 55 \1rt-. e. lOi- 1* 
warm of f rrmos of BaoxaK^ -VT E, IG 



Jmii.Sift.llc efey-JfWura 

/.d -e •yq.-.l .f -R' P^t • 
tbe Coart of tbe Sadder An m. 
ottaebed certain ptorerty 
J. wbo had a decree a-aiart tbe 1 
debtor m the Conrt of tbe Prroripal Sndd^ A 
appCed lo tie Conrt of the Sadder 
pJieodme*. on Ibe grianJ ‘ka‘ 
been obUioed by fraud. Tbe “adder 
; Ug tbe appbeatron J appoOed to 
; aav no ground for the Impntatwn of na ^ ^ 

. tbWaccof.trr.rfuidiaa^wtbi’i^’*^^ 

ISai. and that It dJ not call for aa eierore oi 
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StrPERINTENDEJWCB OE HIGH 

COURT — coni inti fd. 

3, CH.IRTER ACT (21 A 23 VICT., C. lOl). S 16 

— continvcd, 

citTsordlnary power given to tlio Sigh Court by 
s. 16 of tbc Charter Act, .Tpsiai Att r. Waited 
AM. ... llW.B.,e7 

78 — - Orier trifhin 

Juritdiclton —Sait for arratn of ren< and eject- 
teeat . — A mit for nrro.ars of rent, where tlie Jilaint 
eeritunod also a prvyer for ejectment, having been 
(llsmi*»c<l by Uie first Court, an nppcal was preferred 
to the Coiicetor, who iicarel the case without any 
objection ns to jnrisiiicliou. and decreed it solely 
ujion the quest on of tiio eitcnt and churncter of the 
laud and the nrrearsof rent thereupon. Afr/rf that, 
as the Collector exercised a jurisdiction which he 
had, no question of ejectment having been decided 
by the first Court, and no appeal having been made 
tj him upon that point, the High Court refused to 
eaereisc the power they had to interfere under s. 15 
of 21 A 25 Viet., c. 104 Dtmstr.v Rncaerr r. 
JfAnouED Am ... 13 W. B,, 438 

V 74. Suit brought in 

tcronff Court. — Tlio plaintiff brought a suit, which 
was cognisable by a Small Cause Court, in a Slunsirs 
Court haviug jurisdiction within the local limits of 
the jurisdictlo i of tho Small Cause Court. He 
obtained a decree, but the decree was reversed on 
appeal. On spicinl appeal the Court, though holding 
that no special appeal would lie, set aside the decrees 
of both tho lower Courts as having been passed 
without jurisdiction Takim CnAKAJf Mookerjeb 
T. PoESA CnAKDBA RoV 

[6 B. B. E., 717 ; 15 W. E., 397 

75. Order made 

toifhonl Jurirdiction . — '1 he High Court oaercised its 
powers of Buperintendcncc to sot aside a judgment of 
a .fudge reversing a judgment of a .Munsif passed in 
accordance with tho award, the J udge’s order being 
without jurisdiction. I.v the iiAlTEtt ov IeiiiI 
Rux . . . . 5 B. I/. E., Ap., 75 

S. C. Elattee BtTKsn c. Hajoo 14 W. E., 33 

76. Order made 

withoul jurisdiction— Appeal in rent suit to mronp 
Court . — A suit to recover 11254 as arrears of rent 
having been d. creed by the Deputy Collector for 
R4't, the defendant appealed to the Judge but 
plaintiff appealed to the Collector. The Judge dis- 
missed the defendant’s appeal, and the Collector 
gave plaintiff a decree for the full amount originally 
claimed. Tho High Court, under s. 15 of the 
Charter Act, set aside tho ColKcfor’s decree as made 
-without jurisdiction. Eookneb Kor c. Aaruirn 
IiAM WW. E, 264 

77. Order of 

Collector made without jurisdiction — AT sued his 
gomaslita (Jf) and it’s sniety <C) under s. 24, Act 
X of 1859, and got a decree ex-parte as against the 
surety, tfpon rV’s proceeding to execute tho decree, 
O applied for a revival of the suit, which vvas granted, 
and a rc-hcaring was appointed for the 4th May 

TOE. V 


SUPBUmTENDEE-CE OP HIGH 

COUET — continued, 

3. CHARTER ACT (24 A 23 VICT., C. 104). S. 15 

— continued, 

18G9, hut subsequently postponed to the 8th, on 
which d ito the case was struck off by the Deputy 
CoUcclor, under the provisions of s. 54. Subse- 
quently A" applied for a frcsii execution of bis 
original decree to the Collector, w ho sent tho record to 
tho Dtputy Collector, with iristruetio is to carry out 
the execution. Tlicreupon C obtiincd a rule from 
the High Court calling on A’ to show cause why the 
Collector’s order sh iiild not he sot aside Seld that 
tlio Deputy Collector’s order rtrihhig the case off the 
file annulled the decree so far ns C was concerned, 
and tlrst the Collector’s order directing execution was 
without jurisdiction and tlio High Court would set it 
aside under their powers of superinttndencc. Goda- 
DIIUE CnATTERJEE T. XCKDLALE MOOEEBJFE 

[12 W. E., 408 

78. Order contrary 

<0 law, from which no appeal lay — Cieti Procedure 
Code, Ib'jO, s. SJ6 . — iniere an order was made by a 
Slunsif under s. 2lG of Act VIII of 1859, and a 
rcgnlar appeal was preferred, and then a special 
appeal to the High Court, that Conrt, while refusing 
to entertain the appeal, on the ground that tho 
AlnnslFs order was final, or to set aside the order 
under s. 15 of 24 & 25 net., c. 104, expressed 
an opinion that the order was contrary to law, and left 
it to the Mnnsif to act upon such opinion Ham 
C utTBK Gns Gossats r. BAKQsnr Mohas Das 

[6 B. L. E., 727 : 15 W. B., 339 

70. Order contrary 

to law — Cieil Procedure Code, 1S59, s. 24B — Want 
of jurisdiction — Act PHI of lb59, s. 246 Order 
under, — In a case decided by tho Munsif, in which it 
was found by the High Court that there was no 
appeal to the Judge, tho Judge’s order was set aside 
as passed without jurisdiction, and the Munsif’s 
order was also set aside ns not having been passed 
under s 210, Act VIII of 1859, under which section" 
the objection bad been perferred. Haebis CnxrSDBA 
Gnrio «. Shashi Maea Gupti 

[6 B. L. E., 721 : 16 W. E., 163 

80. — ; — ; Order passed 

without jurisdiction —Claim ocerralued for purpose 
of elcina jurisdiction- — The plaintiff bronght a suit 
in tho Court of the Subordinate Judge of Dacca, 
under s. 15, Act XIV of 1859. The defendant 
pleaded that the Judge had no jurisdiction, inasmuch 
as, if the suit had been properly v allied, it was one 
cogni/ahle by the JIunsif. The Judge found that tho 
aaluo of the property did not exceed K500, and that 
tho plaintiff had over-estimated the value of the 
claim in order to exceed tho ynrisdiction j but instead 
of returning tho plaint, he proceeded to try the case 
on its merits, and dismissed the suit. On an applica- 
tion on behalf of tlie plaintiff to set aside the jndg- 
ment ns passed without jurisdiction, tho High Conrt 
refused to interfere under s. )5 of 24 A 25 
Viet., c. 104. In ihe hatteb oe the pem- 
tiok OP Wise . . 10 B. Lu E., Ap., 20 

13 K 2 
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BUPERmTEKDEITCE OF UIOH 
COURT foul 

8. CH triER ACT '•* & 25 VICT, C lOl) S. 15 
8L- 


r«fl ■ 




l‘3i‘ /« M 55 A »nxS fc«-»Tmn ®f rmt 

Tu i by the IVrnty CbUerter fer Wiait 

noder ■. 54, Art X of 1559 TWmiOB ft fmh is J 
wu kiOQ ht by the tta< yUlotiff fw the fecoeiry of 
the ■ud »m*«, ftsd ft demo obUfaeA Oo ft? 
pe»l «b* jod^e Terened the deeidoa of It* Depsty 
Cbllertor ind di*a>«»ed Ih* fsxt. Tt« ytu-lilf then 
•pf’ied oBder ». 5S. Art X o! 1959 lor r»n»»lc 
the fcraer •ml. bat the Depaty CoEeeVr rejected 
the ftpj UefttKO Oompyeftl tl** Jad^* helJlhit tie 
nxt micht be renteA ft^'^ rnaaaded the eaM for 
tnih The Dish Coart eaderUa feoeral f«r«»rof 
»ar«n*leD<ltT>e* art ■* de the erdrr rf the Jad.-e ft* 
pwaed arthcnt jana^xn hrldJC that, afibnoct 
the DepatT (in«TV* had fararrly itrack cff the raae 
oadfT ft 54 a«t u »ae In £*rt an order neder a. tS 
and Ihertfeee aader a it Ae* X tf tSS'* no trprtl 
lay to f- Jndre niin «o*BiS e llAitrnxaa 
Vatu Pot S B I- IL, Ap, 33 UXTE„129 

82. Order •aj^ea-tft 

Oft? firiedartiM— OatMeiM (« •IJttI la <{iey«f ye»> 
e«fd af > tltera a mp-adeat >a a Oolleetor'i ^ort 
ftppl ed u fyeeul appeal to the Quh Coart to eier> 
cue the proM revert of eaperruioo *eated (a It hy 
V tS, Art XXIII ef I9dt aad i. 15 of S4 & 25 
yiet.,e. 104, to trt aaid* IkeCellert^iprwaost 
ft* artbeat Jvt*d>tM(i> U *a* beU that, a* be bad 
aSovtd the appeal to be beard vtlhoat ohjeetlba, 
be va« nv eatitled to tbe nhet eoaebt. Dtoao 
XIOTii Dans x Drm Mmrt 10 TT Th, 8 
83. ■ ■ ' ■ ' Drrer ta rerer e - 

<•0 JmJjmttI frrxMa! cfjxrxti elxtn.— tVberet^ 
D^*irt Jed:r« rercraed the decree of the Utanf 
fervsst of inr>^.rti», tl boagh the ftDOosi of tbe 
elftun vaa oBde* liSOO the Cosrt. (a the exrreace ef 
rt* eTtraordicaiy yarudirtvn. Inteftered. Pirax 
aunax Brrainasxas * Gruifunax Las* 
f aaxxas 4 Beta.. A. C_ 173 

84, — — Jnd-t errre 

taflu forxrt xaitrt 24i Jet riJl af lx,S9 
Wierea gaVedinaleJadg*, nodn- ArtVIIl ofl«5\ 
c. StCpdeelaredthatadecrM-heldn ne ectnied to 
ecfcree hu tnortsace Lea ftrauKt eer^ia attached 
property althooghthatpopertyimla the poeaeaun 
olthedamuotoabjewaaewott aadaotcnbclulfof 
the jadcrosit-deltar, nxasneb aa the etauvot srk 
fm^ to derlre bu bale ander a JoJaxat cxecnted io 
b.i favoBt by the jadgmentdebtoe — 2fcU that the 
SabwCaate Jodge had preeeeded beyeod the ntbor* 
nj prea bin by the ceotion. and tbe Coort 

»«td thoTforo exercue the exttasrdiRarT ranadie- 
Don neeaby 1. 1$ of the Charter Art. by »rttin* aude 
1 I directing the property to he 

XUTO or Khuiit Chtos* 
tiEotie Gorsesrsx llMOoxsas 

paw E,403 

85 

cue or taifrtftr re/u,! to txinut yen 


g UPbUtlK T Ei niETfCE OP mOH 
COURT— reef need 

A CHARTER ACT (f4 4 t5 VICT,. C. 104) 5 15 

e««fiaeed 

Tbt nUb Cosrt uia tsrt ettreue b* ritrtW^T 
pe i vei a tinder the Charter Art. ^ 

jarudirtt n baa hem either < 


poven tinder the Charter Irt, ft 
toneSrti n baa ben either neroi^ 
I«r*nper1rr It will not tatr-ferf eod-r thi. *«*■ 

the Coart vhjeb amred at r»'b droUvas eiw,^ a 
Janadirtwi •bith H pp-periy tvaanuA. Kec^U 
RiM tint SsroK r Et*n*^®4*isGrn _ 


.p3-W.R.402 

00 j:,fuaU»i*ttr- 

tot* aa.f l» Cimrlttam v*--*'**" ****»^5*i« 
When ft t>art nhjert to Ihe »Fpe".»‘« 
ef tb* High Crtsrt rtfairt to 

whWthbft* j!trudid>oo,tie Hurh 

lift gmertl pover ef npen-tendenee, erdtr the C* 

b.1^ to entertala nch an ' 

M ftpp**! »tn3d Tie to the High Co«t 
d«-»e la aatb lart. HAOXTit StiPBAb » Ttf 

t«4Jiy» Taisr* » S4 

td B. L. R, Ap.» 23 • 13 TV. B, « 

taeaiev** to »*»»»**>•• to e/o»« ••/<*# 
tlJuart Cade 155? -Is a me of 
rttoebed prop*^! •!>«♦ SaVrdlw^ 
set eectJter biSfttU e«r<tmtotB*k»l-*»oT*^ 
, to the eatnn ft tbe ymeatJOB wretowy 
ft. 2td Art vm ef 1«49 the High Coart ijrtl^ « 
urtetfet* nnder lU apeeial wri^arf 
Art, beenaa* tie drrroe-b 'in bad ft ^ 

trmilftr ralt. lo TXS ItATTrs Ct 
wootrani nmsBr* Hoonxess » 
CHcmnDou . 20TVB,SU= 

- De-t/teo eo ir" 


JSJS —A deerr^bolder la exeenboi b*n-^_^ 1. 
aea&OD of certa,a property mppbefttton ~ 

OD larertiiation nnder *. tSh Art '111 of 4 . 

Tb» ilBiiaif. vilhemt gamg fcsto *tU««. 
the ftod the J«d*e, ni the **“■* 

re.emd the UbhuTi jadgaKot and n'« “*1P^ 
eant poaaraura. Tbe High Cbart eo »rp-rt'^ 
ftelda both draeoDa ai not ton* .**'**?*. The 

faTeftUgatrec ot ft *sit vithia the pu. 

nnrrtni atm remained fee deeram whether ^ 
perty trai toad rtde in the peaaeaawa o**!***!^^ 
» hi. own .einnt or on 
other th*a tbe drfndint- Woe*TS* 

Eot r BttEOO MoosHii Doans . U « . iW 

83 

^-Aci rai ./ )..s . CiS 

«n appeal Tu* from the dfeiuoa cf * , 

lejrotisg an appBeation by • 

defen&st, nnder ft, Art Till of 1 5 ^ . 

tbe Tight cf the deeree-bolds to JS 

nigb ODOrt may nndcr the 15A — jo, 

Cbarto’, eeiapel tbe lower Conrt to eierou* 
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SUPEEINTENDEirCE OP HIGH 

COURT — I'onfintitd. 

3. CHARTER ACT (24 A 25 VICT., C. 104). S. 15 
—con/tnttet!. 

1 JT'. A"., 140. referred to nnd questioned CoMECloE 
OP Bogra ). KEIS^^A Indea Bor 

[2 B. L B., A. C., 301; 11 W. E., 191 

80. - ■ Denial of yurit- 

diction— Acf X if 1859, s. 77,— A sued jS, n raijat, 
for arreura of rent C rras added as a party under 
s. 77. Act X of 1P59. The Collector on appeal 
refused to try C’s claim under s. 77, because she had 
uot preduced her title-deeds Deld that the refnaal 
to try C’s claim by the Collector avns a denial of 
jurisdiction on lin, part, and the High Court sent 
back the aise to the Collector for trial of C’s claim. 
!>• THE jrtTTEE OP THE PETITIOV OP llASSIE .TAK 

[7 B. Ii. E., 144 : 15 TV. E., 418 

91. — Sefvsal to attach 

property — Sefusal of yurisdicitan.— BTierc a Mun* 
sif refuses to attach property iu cxccntiou irhich he 
is bound to attach, he may be compelled to do so by 
the High Court in the escrcise of its poircrs of super- 
vision. .tlTOOHHii Pace r. Wise 16 W. B., 246 

92, Se/ttsal to exe- 

cute decree - Sefusal of Jurisdiction — Whore a 
Deputy t ollector n ho had passed an informal decree 
refused to crecuto it on application, the decree-holder 
mas held to be entitled to au order from the High 
Court, iu the exercise of the powers it possesses under 
8. 15 of the High Courts Act diiectiug the Deputy 
Collector to do his duty. Khemukecbee Daeee t. 
Shheot Soosbceee D vcee 14 W. E, 8 

83. ; Seftisal of De- 

puty Collector to sell m execution of decree tchere 
plaintijj has allained declaration of his right in 
Civil Court — If a decree of a Cnil Court declares 
that the pKmtilf has a right to bring certain pro- 
perty to sale m a Deputy Collector’s Court, and the 
Deputy Collector, at the instigation of the defendant, 
declines to proceed u ith the sale, bis dcchiiing to 
do his duty does not giio a fresh cause of action 
for the purpose of obtaining a second declaration, 
though it may' bo a good ground for asking the 
High Court to use its extraordinary powers to put 
the Deputy Collector right. RHG^OO^'r^Dt^^■ Sn>GH 
V, COOHEA^E ... 20 W. E., 16 

84. . Sefustil to con, 

stder grounds — Deriew of judgment of predecessor. 
— Wlicie a Court subordinate to the High Court 
rejected au application for a rciiew of judgment, 
refusing to consider the grounds of the same, because 
the decree of which a reiiew was sought was given 
by its predecessor, the High Court, m the exercRe 
oi its pon ers of superintendence under s. 16 of the 
High tonits Act, directed such i onrt to consider the 
grounds Is THE mattek op the eetitiok op 
Mathea Paeshad . I Ii. E,, 1 AU., 298 

95, — — Refusal to grant 

application for revteic of judgment of predeces- 
sor — Refusal to exercise jurisdiction — Forty-sis 
suits ncie brought against the defendants and dis. 
missed by the Mnnsif of B. The plaintiffs in each 


SUPEETNTElSrDENCE OE HIGH 

COURT — ( ontinued. 

3 CHARTER ACT (24 A 23 VICT , C. 104), S. 15 
— continued. 

cose Bppe.aled to the District Judge, mho reversed the 
decision of the JInnsif. In both Courts all forty-sis 
cases mere disposed of in one judgment. Six of the 
cases being appealable, svecial appeals in such cases 
•were preferred to the High Court, and pending such 
appeals an application for a re\ icm of the remaining 
forty cases mas made to the District Judge, mho 
ordered that the petition for reviem should stand 
over until the result of the special appeal should be 
knomn 'I he High Court liai ing on special appeal 
restored the decision of the Mnnsif dismissing the 
suits, the application for re\ icw mas renew ed bef ire 
the successor of the former District J ndgo. He re- 
fused to admit the appheation. BTe/rf that the Dis- 
trict .Judge had not declined jurisdiction or acted 
beyond his jurisdiction, and that the High Court had 
therefore no power under s. 15 of the Ckirter Act to 
interfere. Eaji Laee SriGH r. Javei Mahatoov 

[4 C L. E., 14 

96. Wrongly declin- 

ing to exercise jurisdiction. — Where a Judge de- 
dmed jurisdiction on a wrong ground, as that cf a 
question of title having arisen, mhea oven if that 
mere the case he had jurisdiction, the High Court 
interfered under s 35 of the Charter Act Bam 
Jebbcn SorEE t. Shahazadbe Beghm 

[9 TV. E., 336 

97. Orders of Courts 

established under Zand Acjuisition Act fX of 1870 J. 
— I he Co rts established under Act -\ of 1870 are 
subject to the appellate jurisdiction of the High 
Court, and not the less so because an appeal lies to 
the High Court from their decisions in certain cases 
only. The High Court consequently has the pow er of 
superintendence oier those Courts under s 15 of 
the Charter Act In the matiee of the fetitioh 
OP ABDOon AM . . . 16 B. L. E., 197 

98. Dt sm fssa I of 

ministerial oficer — With reference to the rale that 
its extraordinary powers of supcrhitendencc should 
net be exercised except for the pnrpdse of protecting 
a complainant iu a matter mhcrem othenvise be u onld 
not be able ,to obtain redress, and u here the applicant 
showed himself worthy of its interference, the High 
Court declined to interfere on behalf of a party mho 
compHmed that a District Judge had acted ultra 
i ires in dismissing hint from the post of seri“htadar 
of the Munsif’s Court, seeing that it mas open to 
the applicant, under the CiiM Courts Act, to seek 
his remedy from the Local Government. Ik the 
mattee op the petitiok op Akbae Am 

as TV. E, 148 

99. — Dismissal of 

ministerial officer — A Mnuaif, haling charged hia 
serishtadar with carelessness and irregularities, recom- 
mended his transfer to some other Munsifi, The 
Judge, after calling for and receiving an explanarion 
from the serishtadar, dismissed him from office. The 
High Court refused to interfere in the exercise of its 
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sDPERnfTETTTiENci: OP man 

COURT co»f 

S. CllAETEl ACT l54i*3VICT,C.XW.S.15 
—etmliwd. 


loirrr cf npmotftidnicf blfitijf tli»l •! 
tie (.U tbt nilrf h»i5 »x»rcl»f<J as orljwul j*>«« 
* There be >t(] O’ If e’' ■pprtUU jamdiction, be 
^ne *0 04 • <-0 1,(1* nt m*deb} tbe Uaenr. >ad tb* 

^^lioner if e^i^nered b*d a rrw^J aa^ef Art VI 
cf 1 *1 m »e »? ticilica to lb* Local OceerSBeot. 
L> TES vamx or F*xm Csm Liu 


OF HIQH 


bupbehtteitdeiicii 

COURT— <eiiii*a#A 

S CnAKTEaACT(24ftKVlCT,C.IM).a-« 

— roK/rawrf 

103. ^ — Tnftr.Stirf 

Ut» »f to n* oe-C.riT PiW»7 


CoJt, JSS 7 $ Tlere tl*r* u •» 

— t'n>ef«»d*rijJoa(»jr,lb»reJtrtkoof 

iloaoodcTArtMIlof IS 0 AiOt) 

. Uw cot to be rabjee* fo »rj«l tl» «V.“ 

1 eaaaot bterfere oaiJer 51 A IS 

120 W. a, 470 I QtaraAUo Oom lAU. . a4W.B,Cs 

DiMitMit ef 104. — , */ 

,4l fUtmlff 0jUr tXXIofMt »• 


ti<r4 ftHw ,cf pUft jr -i'rr\oXTtiy J I'WtW rnne* of y«rfer— 7b* Hl/b C«rt kM. 
K*s«, J, dneentiti^) — Wheee a Cffirt *<Uc3 a thj4 1 a. )S of SI A S* VicL. c. 1*1. grtiee al 


flaiatiC. imrropcrlf duisuted lb« 
that lb* nit Til kill ixoiLap as J ocdit^oeed of bf 
tbeloTCT toart ai re.eu^i tbe fleist ff a-tJlbeio«rr i 
Coart Tu enl W an I r tb« llvh Co.rl * lorer ct j 
fspenrUadeEee rerted in it be tbe 34 A Virt., ^ 
r SM a IS Is Ube sp asl trf tbe nai arenr 
dia^lj CsrspxB K*VT BorTTAcauju e Tot* 
>n CaribiB Uoosxuii 7 W &..S77 

•» C UTHisiiTTMOfnriiTmrorof CBr»»»i 
Eitt EucnicBiUK 

(B.laTU,aap VoUAp.43 

lOL Xrreaeoai orJtr 

—fMtlity oa fie reetrd poilw ael • Itfol rrpt*' 
tflat ee — Wbcie a d«m bad Wn ob^aaed agioet 
aSn *b tabjertdsa eiled Li Ittdla. «ko«sS<-)«eiitl/ 
died utetule aad aa elder «** caade lerieta^ tbe 
deem afaiott eoe of bu eLiUrcE and erdmoe eie> 
ectuB to peomd tefon Ulten of a>]aioi*..TtieQ to 
bj estate bad beea taken Onl, ar-d Ti bent ts'isirf 
bneg mde a* to Tbo Terr bii leirai peramu re> 
{ireeectaUrd. — ife/J tbat a1 bvfb do arpnl lar 
a^sittfaeorder ftttbat,a» it Ta»tlvarlT e i c tt. < n»u a 
and at. nnder tbe cimtcttanm «( Ui< 
lend to the Fmte* cce fsixu asd ojorj to tbe 
istemti of ibe ptniet if tS, ikcb .ob tm froeeeded 
Titb, tbe Csrt vae joe^iSed la leltTferui;: Bodet 

a 15 of tl e Charter et. roCo'Z e CaicmcE 

p. la a, 3 Calc., 708 2aZe.B..378 

Cat tee PoGCtl e AsusoOLUB 

P- la B., 3 Cale~, 710 not« 

loa 


tesdesre crer tbe Coert of lb* Iteetenier 
k<ld j Koslcela etUblubed Bader Art ATIo» 


order Dated be tb# Reecrdff of Menla'm 
a. 1C or 17 cf Art XXI cf ISA fftnt nj tr tntfr 
neesee to jrarttfe a* a fUmder fa tM 
. (jrYite cf 


dnoinjt a - , 

pBsaOCante Coorltof XIoolmeta, l« a.* 

iwrer wbieb ecnin aoder tb* tapmaterdfree *f »» 
UvbCmn. iBTBtJtAITtBerTBOBMS — 

^ ieB.l.IL,180.14W Re257 


loa. - 


- Xr'wif 


^oaf Cearf (ortferfo.a •pffieo/te* foe 
Xt'oeof e/ft.i* f» »« fa/intd 
a IS of SI A 35 lirt. e JOI, tbe Digb ^ 
art aeidt aa erter of a C«rt ef onf*» J~* 
dertwo, rafaiinr to eoUrtaia aa aprlwat>0*‘*”"2 

aaorderTTratiagapetnaoei foe Irate to ear i^cr« 

MB/eeie os the jreBad that lb* Court w ** 
janaltetim lonitmam tt le tui iSAmw h^tSi 
rrimojorLjtAirBBAJLiDiai _ . oo 

l5B.XkB«Ap..2» 

tfifl — Xemtusuf^*^ 

•The Ui,b 


ee/p-er, 


r laefeed i/pfa.af^-va.ie- 

— .y ..... .... f — A Cieil Coort u Eo( *es». 
peteat It. tedir tbe name of a parebater of tbe n bit 
of tbepliintJf laa tail tale tsbfUtsted f etbat of 

the pUiatia CT njt>a the app testun of tbe part* 


of, mftrr preienterf fm. o* 

:Brt i rrfeted to totitfireTilb the trdrr of a t^rt pros 

laramlrTcf SujaJg®<Bt,*Ub'Bpb tbe apr 
ui for retieT nat m X Bade ntUI Itrre jeW a^ 
tbe date ef the decree tbe party who p«f 
appaeati* fw the nn er baria^ tatuSed taea iot» 
Court of tie eiittenc* of jnrt and leBeif^*^^ 
fo* bit art baiMg prtf.md bi* 
miew mtbia Bisrty dart. Al0»5li»* Dt*" 
Sc*4AK*mcni*tl T> M 

(3B.X..IL,A.C.,181.11T7 E-»° 


, M aEoT the ....... ... uT wusortTB. 

Sseb aa teder it tnade u made Tilbost jsnadiettJt 

1 tu* —a.. -« .u.. a ^ df 


ji erder cf tbat dnenptioa la irr 

Tbii the LwnUrnre loUnded either to nre or to 

“ Ike taecMe 

[ew.a,308 


107 - 




.TbeJoaerAWflS;^ 

VOBrtaianjK«ap*tUionfer«r»eTor *^•1*'^,,^ 

alter a lafM of ninety dart fron the da.* d ^ 

deeuan willmt mjidinp tbit jeit and 

taoae for lb* delay had bcea ibon. On « 

tatan noder al5 of tbe Charter Art to I ke 

Omit to set aaide tbe cri^of tbe 

tbe rieaind that that Onrt had no Jiin»5rt^" 

entirtiiaaoappB^WQfoerctiew after a “I**. ^ 

Bisety day* witboot rce idiap that thert «* 
and ^Baonabla cann for the driar. the Ripk ^ 
refued to interfirB. AsbaTITJB** ^ 

SSTnons. 6311.B.aia:I3'WE.«» 
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SDPBEUSfTENDElS’CE OP HIGH 
COTTET — continued. 


S. CHAKTER ACT (2-1 & 25 VICT., C. 101), S. 15 
— couiiHued, 


108. — - — Order to com- 

pel Court to male sale absolute — The High Court 
anaj , on sufhcknt cause being shown, make an order 
upon motiou to compel n Ion cr Court to make abso 
lute a sale nhich had been made bj that Court, but 
wbieh the Court had not confirmed and thought it 
rot expedient to confirm. Is the stATiEc op the 
lETlTIOX OP OODICTT ZCMAN . 8 "W. E,, 109 

100. ' — ' — — Sale made pend - 

ing inquiry under Act XVIX of 1 S 7 B (the jSawab 
Hazim’s Debts ActJ — Order refusing to confirm 
^ale . — Certain immoveable property having been 
brought to sale in execution of decrees against Ameer 
Saheb at the time that the right, title, and interest 
thereof vverc under inquiry by commissioners 
appointed under Act XVH of 1873 (the Nawab 
Ivaziin’s liebta Act), it was sold with an intimatiou 
that the purchaser would purchase an empty title. 
Subsequently the commissioners came to an actual 
finding under s. 12, declaring the property to be 
held by the Gov enimeut of India, and their opinion 
that it could not be alienated by the Nawab Nazim 
In consequence of this, the Court w hieh had sold it 
jrofused to confirm the sale. The High Court refused 
to interfere under the Hj^h Courts Act, s 15. hold- 
ing thit it was so manifestly right and proper in the 
interests of all pitlics to withhold confirmation of 
the sale in this case that it was unncccbSary to 
Inquire whether the order was in strict conformity 
with the law or not. Kai.ee .Mouuk Sihoab t 
Bttjiapoos Kader JIahomed Aei JIirza Baha- 
BOOB ahas Aheeb Sahbb . . 24 W B., 311 


110. . — — — Order setting 

aside sale made on insufficient application.— ''Xhea 
an appheat on to cancel a sale does not mention the 
Bpccihc grounds contemplated in ss. 25b and 257, Act 
VIll ot 1859, the absence of such specification docs 
not take away the jurisdiction of the Court to inquire 
into the matter. Where a J ndgo lu such a oiso sets 
aside a sale after lindiiig m itcrisl irregularity and 
substantial injury, his finding is flu il, and caunot bo 
questioned by the High Court in the (xcrcise of its 
extraordinary jurisdiction. Sookoomab Si2.cin r, 
Kashee SibQH .... ISW. B,, 250 


111 - 
1859, s. 
of price. 


— Act nil of 

8M — Jlerersal of sale for inadequacg 
—Certain bank shares, the property of 
a judgment debtor, were sold in execution of a 
decree The Sudder Ainccn afterwards reversed the 
sale on the ground of the inadequacy of the price. 
The Judt'e having refused to entertain an appeal, the 
pnichaser applied to the High Court. Seld, the 
parties being precluded from appealing by s. 364 of 
Act VIII of 1859, the High Court had no power to 
grant relief Is the matter ob the petitioit op 
Bacobta . . • B. Ir. E., Sup. "Vol , 432 


S. C. Dacosta r. Hael 


5 W. E., Mis., 25 


112 — Cictl Procedure 

Code, 1877, ss. 290 and 622—Irregidarilg in sale 


SHPEEINTEITOENCE OP HIGH 
CO UET — continu-d. 

3. CHiVRTER ACT (21 A 25 VICT., C. 104), E. 15 
— continued. 

in execution of decree— Order of Judicial Commis- 
sioner. —Certain immoveable property was on the loth 
day of February 1879 notified for sale under a decree 
of a Civil Coart on the 15th of March following, so 
that only twenty-nine instead of thirty days elapsed 
between the day of sale and the notification. The 
sale having taken place, the execution-debtor applied 
to the Deputy Commissioner to set it aside, upon the 
ground that the sale was illegal, the requirements of 
s. 290 of the Civ il Procedure Code being essential to 
its validity. Upon that ground the sale was set aside 
as illegal by the Deputy Commissioner On appeal, 
the Judicial Commissioner rev ersed this decision, on 
the ground that the fact of the sale having taken 
place twenty -nine instead of thirty days after the 
notification was merely an irregularity, and that, as 
the evccnlion-dcbtor had not shown that be had 
r suffered any damage from the irrcgularify, the safe 
I ought to be confirmed. An application was then 
. made to a Division Bench of the High Court to set 
aside the order of the Judicial Commissioner confirm- 
ing the Kile, upon the ground tint it was manifestly 
erroneous, and the Div ision Bench ref eiTed the ques- 
tion to a Full Bench j whether, assuming the require- 
ments of 6. .90 to be essential to the validity of a sale, 
the High Court had any power, either uuder s. 15 of 
the Cliftrter Act or s. 622 of the Civil Procedure Code, 
as amended, to set aside the Judicial Conimissioner’s 
order. The Full Bench, without ansevering the ques- 
tion referred, held that, assuming the requirements of 
e. 290 to be essential, the High Court had a right, 
under its summary powers, to sot aside the sale itself, 
nrlwithstanding ‘aud apart from the question whe- 
ther it would set aside) the order of the Judicial 
Commissioner. Bueabaj Koeri o. Gekbh Dal 
Tewaei . . . . D D. B., 5 Calc., 878 

113. — Application to 

set aside sale in execiuwnoj aecree — Circumstances 
disentitling parly to relief.- A Tarty applying to 
the High Court lor relief under s. 15 of 24 A 25 
Vict., c. 10 1, mu't clearly show that he has not 
contributed by his ow n conduct to his being placed in 
the pobilion he finds himself in. A decree for posses- 
sion with wasilat of certain lands appertaining to an 
'indigo concern was obtained in a suit against D as 
manager on behalf of G Af ij Co,, the proprietors of 
the concern, although no member of G .15 4 
living when the suit was instituted. In execution of 
this decree, the plaintiff obtained possession of the 
lands. The axecutors of J5, the last snrviv lug mem- 
ber of G .U 4" Co., having subsequently assigned the 
coiieem to A, who also took upon him«elf the dena- 
paona, the plaintiff applied under s. 210 to execute 
the decree against A in respect of wasilat , and two 
successiv e notices under s. 210 were issued to A to 
show cause why the decree should not be executed 
against him. A, being advised that the suit was a 
nnllity, and that under no circnmstances could exe- 
cution be had against him as heir or legal representa- 
tiv e of any of the judgment-debtors, neglected to ap- 
pear, and certain property belonging to Hm was sold 
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BTJPERINTEKDENCE OF HIGH 
S CHABTET. ACT { 2 I& 2 S \ 1 CT. C 104 ) 8 ]5 

— esofiici'^ 

in eiKotjcnof tl>» dfcr« "itbont oppo»ition«in W 
r»rt and the esle harinp hem duly mnflfmed the 
nnreh»»CT wbowMaleoth# decree-liTlder, «•» |ni» 

into posifMion A tbeTeoiW> »Pr 5 ‘»^ C«Qlt 

fXKutint the decree to hare the laleaet aodpiani. 
bu application bcitg refuaed prtiticoed llie Illsk ■ 
Court under • U of 21 A 25 Vict. e 101 . for 
the same relief The Illgb Court ho»rter rtfnaed 
to ii-terfere both open lb# pnteiple ahote itale*! and 
liLfwi»e becanae the purtliaaer being alio the decree- 
holWr could net loecetifBllj oppoa# a anlt bv 1 to 
la\« the tale ict aaide li# td* Virrift Of TBt | 
pEtrno't OF CccnsiM 

ii 4 n.i.-ii ..830 saw n, 3 io 

U 4 . — Mhmy at$^* 

order proferlv mode Jor rafeoite dtrfri^oikon of 
Mole froeredr — Cfaira Order ea — A cbiitn *eaa dia* 
allowed to certain ptoperl# whieh bad tnen attached 
m eifcnlioo of a decree The prepert j wae eoldi, and 
after latiifact on of the d cree ii wae ordered that 
tbe nTpliii proceed* ibouM be nteibly dutnboted 
anonz otl cr jodpioent'CTediton who bad aobee* 
<]uenUy attacbM On tbe application of tbe «e««« 
reiifttl claimant azam preferring hlj claim to tbe 
pToperti thr Prinopal **ndd»r Amcen made an tber 
nrdcr anting aiide the prctioct order for ditrfba 
tioft ao far ai it affected tome of the crediton Ueli 
that tb* Pnncipal findder Amecs had no jsntdiclMQ 
to ttaba tbe Utter order Tbe High Cmrt eroold 
therefore interfere to let it aiide aader he genr^ 
power of npenstendenee 1 h too Kams of tai 
fnmow or Dsirai blaajia Cum flanaont 

[ 2 D l..R..A.CX, 2 X 7 
S C blABasuiB or Btniptra'e r na»mu 
‘‘ru. U W H. 64 


BGPEniPJTENDlUTCE OF HIGH 

COURT— evafiaaed 

3 - CHARTER ACT (£t * 25 ^*ICT.,C 104 ) S 15 

Riectodhy tbe liwfr Coart, It 
of rclectioi ftrtU not b* Interfered ^th by tw 
High Coart OBder a. IS of the High 
Art If rne Mimn or isi 
VosmD<h§e« , . . 11WR^4»4 

117 — ArtTloflioSr 

4 d -Tafer/ereacf ieeuton Cee« 

Cowef— Tbe power* cooferre.! by 21 i 25 'TA 
c KW. a. IS. and Art XI of ISCS 4 . & 
enable tbe High Coart to InterfCT with tb« 
decuUa of a Coart of Small Caai« rcfoimg an »f“ 
plwatioa PB tbe part of » defendint to I®'* 
i«.y of a letter wtdeb wai £led m another «ib and 
which tbe defendant d«tred to pat inaaetidrtrt 
I-r TBt aeiTtiB or tar rtnnor 

118 Oerfer»«*Jj* 

AftrojJodjt eoi trt atxdr i, perwwaeaf 
—Where an atting Jodrt of aSmall Cante Cenrt b« 
made an order which tbe rermancBt laeMVnt 
hj ntorti eMuidered to bare 

aothonly of hw.- 7 /eM that the High 

not eompetent to take op the r**« oo a 

feom the Jadge. but that the r*rty 

.piJjl. 11. ingl Cmti. 11 1. Ibntbl 

it* ertraerdmary power* under a. 15 of ta» » •» 

Coort* Art Dirr Ch*to t W lU ««• 


116 


- Order 


tjoetton lo ppceenfiea-Craae of etrhfieaU oj 
odmiaiitrofioa iofot lolito^} oodtr frtstJ v</f — 
The applicat on of a widow for a rertificale baru- 
been oppoicd by a third p rty (E), who produced 
an alleged will of the dreeaKd tbe Judge ordered 
tje grant of a cerlifleate to S SnbaegneoMj the 
widw peiitioned for aa inqnirj into tbe genoioroc** 
of tbe will, and the Jndge. after exunimug witoc*»et. 
toniidcred there were infficieot gronndi for ra 
VMtigitinz tbe eb»rge of forgery, md dlrerted tlut 
A tbculd be cent to tbe Magiitnte for tUU pvr 
poee Held that tbe Judge ought sot to bare 
granted the ccrtiflcate to the party who p^ncedtbe 
wiU nnlni he waa quite mtiifled that tbe will wu 
gmnine Ai tbe order, howerer direetme that K 
’. 1 ^“ 'M made w?th lUTu 

ni. tbe High Cenrt coall net interfere Ivtbb 
"**”*®’KooTjBEnjia*E OntTB U WE, 171 

ewemtioa peiufin omf 
^ebw * mtv?''" «cunty dfered by a }ad|iDeiit 

Which .be bai, bmngbrrgabrt‘ibTle':;e.“ol^ 


•ftetol affial lire cod ■« 

cr,,„-J.et x.xxn of 1S61, t 

of 24 A 25 \iet, e. IC4 the High Court «W 
Dot interfere with tbe iletliion of the CourU b«^ 

»« 1 . .hi.h . .i«i.i nti‘ >• S 

a 27 of Aft XXm of 1861 . and where the« ^ 
qoritvni of jurudietion larolred. Is' r** 

OFTSi riTinoTOf Lbshttast Bos* .go 

[ 1 . 1 , E., 1 Catc-r 

S C. KiTiKiCBtrnAyre 

J20 imerfereoer^t 

Jltek Coort toeaeeeosoiialteif Small Ceor*^.^^ 

~JH XXIII of XSSt. 0. S7 -U a anik j 

by the binall Canto Court, and ro which ’‘® 
appeal Uy to the High Court J-,,. ,,tr» 
XAUIof 1861 , tbe Court eiercliediU”^^ 

oHinary powen and d amused the 
31 ABIAB CmrrD Bikadbb o So^j gj 

[6 B- je On 

121 . If* sat 

drc/ioa <0 rferemiae * "w e£ 

Email Causa Court nature (to I Luci 

prmluea) which bad been decided “P" „„ 
Uwten tbe parties the High Court ''I'"”," ” 
nsa «U eitraordinary rqril Court 

Charter, merelr on the ground that the Uri ^ 
bad CO jnnsdirtion to determine a part or ^ 
pate, which wsa whether the lend whose prtw 
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SOPEBINTEKDKNCE OP HIGH 

Oj) S 15 

3 . CHABTEU 

ItnTin-Sison r JnoW Fa . ^n-vv. B ,506 

^ Sta^ of ttji/ <■» 

J^fnpa^r^t cc.r.^«-/ ;^crclfro{ ^ 

frnicral po'’-". 5 t^y ‘ J F™ •„ ^cjog wind ap 
asrsu’st tv - Clianccrv i’l EngHwd Tmder Uic 

order cf the Court of pancc-y are 

Companir'* T’ pjpppr to do fo. Fa>K 

rod. a-; to japas r. rr.EJicnA>D 

HISI'C^TAS, Cm>A, A- J. .^pnAi c. FiiEAicnA>i> 
EaichaMi. AniirDEHA ^ Bom., O. C , 8 d 

• ^ jiecordorof 

133 . - . , . ] Dei-tsion apatnol 

B„n.ooon,Err..«.nfr<ollo errors of pro- 

vaUdiiy in a tml befere ft 

(.^^nrc haMncT been tlm Hi^b Cnn^’t bi ?ft^“ 

Bender uotdd art „MUy of a Avdl 

■:,<: ttinl in Sed inrisdiction 

'^Iter 5 n'';^r‘''’°'^^;a^acci on IK the Maxteu 
or in intertenng " i«r mS dcca o ^ g^l 

OT Mee Tsr-i. . ■ • • 


SUBEBINTENDEN CE 
COtTBT— ron^'n''®^- 


OF HIGH 


Order passed 

124« TZ " rinZ Procedure CodctjSo9t 

,rih<nd legal ".'f'^f^rtain procetdini: instdnted 
s. 243.-- A p{ ISoO, harms hcen suro- 

nnd.r s. 21|.. ^d oot attend. The Court. 

,nou,d to givo “cc «as without lawful 

considcrhic that his ‘'I’;™ - w it with reference 
cjcrrre, decided tl'^'^r b f , rocedurc 

to the proMSions ®f®-Jted to more the High Court 

Code. lt"“®^''"'‘^^o5Vict,c. lOi, to set aside 
nmler s. 15 of 2t A .-o r m < evidence. BfW 
the order as be substantially a special 

that such action , , nllowed with reference t 

appeal, which r. IsmntOUtiKPCT 

e:' 1' 13. DntJ.aETJT brson c. ai- ^ ^ ^ 131 

j:xecittion pro- 

A Principal ^ti secUng hy his r aW ^ cn- 

as a witness of a p - decree, and, on his refusal 
force the esecntioa ®I “ ^“j^rate. On an appU- 

to attend, orSr Kt^addera Dir ision Bent* 

cation to hu^c ^ opinion that under the ci - 

of the Hiuh Court was ^ 

cumstanccs the . ^„d unnecessary ; but being 

■was ftrbitrary» _e «*!« T 3 ^:o^is^ou lu tbc 

donhtfnl, in the absence o J i„tcrferonco 

Ciril Pioccdure point to a Full Bench. 

under the Charter, ^pl^f^^dcr Amcen had power to 
%d that the Fnnoip^,f,"“ nth ought^t 

uiahe the order, and Oat^t^^ oE THE PEH- 

S.SS’jAsS, E., sop. von ™ 

s. C. J»o»- S«»“ '• “"W: “sS 

GnownBEr 


COTOT— con^nuen. 

3 . CHAKTEB ACT (24 A 25 yCT., C. 101), - 

— COtlilTlUC(i* 

^ Improper exer* 

ej«o/y:.^jo.WPorerr«n* 

aDistnet^Tudge Secretai^ of a Bar 

purporting to co ^lishcd the name of the 

Association frameei p „ 15 , .jt Djc rvords 
petitioner in the list 86 of 

bTxi of ISOO (rmendhu: the 

Act Al ot Ao V „fcr to proof hr any of the 

Act I^\I“ ftoB,‘c\awof thetot upon which the 

means hnrrvn to tl , dicial determination, and 
Court is to ‘'’if’'"'®,’*". Z^V n'vtt: before him any 

the .Tnduc had o®tcd without havmu^bem^^^ 
l^lerielcneeasri^in d Court may 

timers Act. In sue . j superintendence 

interfere " Jl' Irf it be Sn»Esn- 

gi, on by s. 15 of the Charter Act. ^ gg 

'WAIi BOBAI/ • • * * 

— Order under 

iJ^Jl'PracUf toners’ 'UT of 

Order including <’ F*"®” * "“.j „„ orfer passed 
totds.-Beld that m «>(. I’^’ig” the High 

under s. 3t> of A.®* % . 15,0 cvcrcisc of the 

Court could only inter , ,5 „pp„ jt by s 15 

powers of "fP®" and that it would not 

^ ,he High Couits A®*> ’t^fsorr.ronud upon 
interfere ®” I*’®"’ '\^„7a‘ud was that the 
wliicl* its intcrferenc a^ftinet tbo weisbt 

decision of the District Ju ^ ‘ rETinos 

of the eiidcncc. iK the mat jg^ 

or ilADHo Ram . . i. • 

t5) Ceimisae Cases. 


..^—-Jlefusal of Eig^ 

C^Hto inferfere IhatVe ’ 

Beld per Alnsue of catraordi- 

High Court, in the cxcrcisc_ of its p 5{.,us, inter- 

imry jurisdiction, cannot, in la^ bare 

fere, unless all other ’^®™®^’ 5 ^F parties 

been previously cvhaiisted. ^ f jj ;s{ratc, and 
who had been convicted 01 "°*^“ Sessions Court, 

vvho.havingn right of appeal otte 

instead of doing so, ’“O' ®^ I*’® "^Id not interfere 
cl. 15 of the Charter, the Fo^rt i um j^jjpppsg 

until that remedy had been resorted to 

r. Raacocmae Sik&h I. *■• •’ 

« llTs.n'KATIl GHUTTUCK 

S. C. Bajcoomab SrsGH c. Bi>o^ ^ ^ 353 

. Setting aside 

IB 9 . t-fnnalu instituted, — Per 

rahd Court may without referenre 

SIACEEAK, J.—TheHight-o J conviction made 

to the Loral _Gov ®’’H®;.®;,[cd IK the mattle 
upon a trial ’“’P’^P®®,?,-—^^^ Emtkess r. RontK 
or Kobik Ceukbee BAOTcrA. 560 

S. C. Roeik Chukeee BAMEXA^r. gg^ 



DlOEiT or CASES. 


( 9023 ) 


SUPERINTENDENCE OP luan 

COURT 

8 CHARIER ACT (2-lA 25 nCT- C 10t).S. 15 
— rc*(iai«({ 

130 Ori*rafi\»' 

eharst Pni demtf M lyu raleiAtiflr 
« jSs— < aif in rhiek Ihtrt unooppnl — Th»imly 
|urmed»Uere it It iMpM t» 


OP HIGH 


,.C. .c. »I>A« 

’(^CT of 'disfhirge mode bv n Tn-tij -oey Mtp»- 
trtlf 19 ibil Kid dO'tn ii i. ICS of Act 1\ of 1377 . 

tnd u bv Ih&l tfCtKwi tlur* « no »llo»»dtO» 

fOtnrlMnsnt wbo is » prifttc inditidusl 5t Urotoiw 
to hicn bv invobiog Ibc »id of Ihc lU^b Court niidtf 
(. 15 of the CUrter to obuia onrtCT the Court* 
extnordmirj po«m tlist which h* Biijthl obUta h*d 
he oniUt of »pN*l TK« tiittt* 07 Too;** 
Chess Pal E Z>. BLi 1 C«l<x, 447 

131. — Errer i* f-te-— 

qfftne$ wot fo»»/i/«<e<f o* /vc<s 7>ej ti i« 
apptaUtlt eoee-lth n the Ih.h Ccnrt *** .4 

cpiuvM (in * c*i» in *l icli n-* tpprtl 1*7 to U) 
that the facts f nrid b7 the tosrt that tried the 
jieuouen and t c t.< uM of appeal Ifoni aofb Coort 
did II 4 cei stltsU the offence of eheatioA of whicb 
the pru» ts bad oreii coovicted. the Ui-b ttart. in 
ih« nereiie of its extrw rdisary jnnsdictios re<e»ed 
the coacict oa and aesieocc. Uta r iliaooems* 
[8 Bool, 448 

ISa Jn r tf 

* fr— Order o/exfea'i««T'ar» — The Jligb Court, 
wh le considcnnE that aa order br a llaeutrale pr» 
feanng toact osder a l*ot Art 7 of ISCl waaititfal. 
Ktnara to interfere oo the {Toaod that the erdtr 
one of an eaccatire satara. Is TOI xtmaorTttt 
wsmioe os Rasoxas "nkia 

aORIaS., Ap.4 l8WB..Cr,67 

133 Orderi 

CnmiBdf Procedere r ede, iS77 « SIS- 
— The eitraordinary powers eonferred On the Itisb 
Coart bj a Is of the t hutcr- Art extend to the 
setisinf of orders paned Bnder the Code of Cnaii 
nal Pioccdsre a 518. Gboshxis Lresars PzB 
SHAD PoosEs r Foaoor Iiasaiw Poobss 

[24 "W E.,Cr.,SO 
131. Oftfi 

min^lPnrtdtrt^^^AflXeflf-y , j|5_ 
■ ■“ annot interfere, mder 


BUTERINTENDENCE 
COURT— ctrtfiaae^* 

3 ClIARTEa AUr (2* t 25 TICT., C, 1W),S.1S 
— «o*riasrtf 

Ciwnder A«/l f’t*. I. L ^ 

Wlowei J^«”^Il..eCalc,660 

Canon Coomi P,or r OxM^CHnsii 
UOJOOIBAB 


23W.R, Cf.,78 


CBOWbtItT 

SBStSASB Dm 1 


•4 —The I 


a 15 o* tbt Charter trt with orderi dai; pa'iH bv 
a lligutrtte under t 5tS of the Cnmina] Proecdore 
Code ISTHzxAtraB^THi simios cs Cars. 
I^n^ATaSEs 1 E Ii. B., 2 Gale., S83 

133 — 

Cn»,a,i Preefd.ee Code. 3S7S s I 
Proeedare Code 78 2, « SS7—Ordi.. 

^^ot the Code of Cnmloal Procedure net 
W'OTmadeiaaJnSieialproeeedmz the ITuh -- 
Lopo.ertodealwiththennind,rTt 237 of ^ 
we oi Cnininal Procure , bnt where aa order 
nnder that acrtioo was the Rfgh Conrt St rt 

th?^*» Art, W i " 
“*• fkn maittr of Ikt^ pe'i/.S 


DsTtoDiCBmOm 

[23W. R.,cr,3* 


traU «*fer * SIS. Criminal JTottanre t-oor. 

—The Hi?h Court, fothe esrmseof the 
dren to U bj a 15 of the Charter Act. Unfd a nK 
im at the JniUnce of tL* party aggrieted ealja 
npoa the oppeaite p»efy to ahow ohm «>>y “ ^ 
oJne by a Maz.prate whteb'wai wapUtned of 

atoald ^ bo »c‘ *“<•« *»“* 

Ibooeb the inaUer had already been trt«S“ » 'r 
Btscocf the Conn oa a , 

faeaawit dodge. ^Ut ^ABA« Udt CsowMir « 
AoDOOfc OCTTOOB Khaji • 22W.B,Cr,24 

CnPiBof 

ttUft Code (Att Xo/IS«3Ao 
tU,nJnm rrr/o.a oef-A Deirtty CoaM»» 
TiasaeO aa order onder a 1< I of the Caloo* Cr®™ 
Pfoeed8f,rt.b5bilit* a bewoa from **? 

raitoralWtDptlosta eollcrt mt, either b/«‘“ “ 
tbiwigh aay of her rtfar* er amao^ freei^ 
rafyAUoTlwespmfled pregaBatb*. and also ^ 
fSeetiaz any ^e of patlio*: la haad 
irtb regard ta sUndiog Ireea or rtl ected li^^ 
.a BO ortatc, or trr«t.ng aay adla tr knehari la *s« 
percanualisfera pei^ of two aiootha. . 

^^ealion to wt Side r.eh ordcT.-ReM ths- 
lliwh CvUft Lad jnnsdictioa ond« a. 15 ol ^ 
Cbiter Art to fcl i aside if it were made wi^t 

L k‘h: w “ iS: & 

139 CnmnaJ Pr*' 

rvdwre Cade (AH T o/ MSJ. it Ido. d«- 

Parer./few.fiejufofere— Power©/ rerirui* 7 
Zf.ei Caart— Order eoaefraias a/errif p»rs»rfi^ 

tot. Made en'er » M5— The local 
has power to ocrmle a statutory i»wer 
oa the Hrth Coart t bnt this wss not the ®^3*j 
and Twall of the UgisUuia eipressfd ta fc «» 0 
the Cruniaa) Procedure Cole of 183S. 
n.Snrai.1 UJl^4Mc^ 172 Z. S , 5 1 ^ 
17S, referred to The terms of ■ 435 
orders under the exempted srrtiois m^WJWi 
d (31 roast have been passed with ” 

Bueh orders are ehallecged a* tiisde with«t 
diction, theni(TefsrtottheirpniTOrtio?*?J* 
ander tte exempted tertioas wuiiU not bring sn 
within those sertioot so ms to debar the “erase Ci 
power, by the High Conrt aader t IS of the 
tV in. M. T 

I L.E^tS C*ic- BO, Anonda 
cAoryeeT B/opUm. I. E A- 19 Cate, J27. A«-P 



DIGEST OE CASES. 


( 9029 ) 

ItrPJBBrNTEMDBNCB OB HIGH 

COXm’S-continued. g_ 

. CHAETEB iOIJ«S=JICT,C. 

lal B.< V. 3I.11..1', 

0 . LuonsiESWAB EnosAB wk ^ ^ Calc., 188 

^ ' ’ 3 C. "W. H., 49 

Crttninal 


( 9030 ) 


SUPBHrNTBHDBHCB OP HIGH 

COBBT— conftnoerf. 

3. CHARTEK ACT (24- & 25 JICT., C, 1 ), • 

— conffn«6«» 

remand. It. the maxiee or xhe pbtixiok or 

MAXHOEATTAXH CHBCMnB^rxxr 55 

14=L 


— Order hu Judge 

a Court subject to t Gotehn- 

^ - 7 ... 


189- ;r7~l^^F7Zl45^d39^^^^P'‘‘^ 

■edure intndcr of necessarg parties 

ship of land -l j,, succeeding Magistrate 

deration of proceeds 'gsJV ^^^i,,tion of rents 

^Making them 1} jfaj/.trafc. -Where 

—Matter 1 ' the omicrship of lands bet- 

there was a their tenants on the one 

Tvecn certain zai } , their tenants on the other, 

side and other lainin re “ . ^on .^as not merely 

and the real ^'J^ter for dewr atiUed 

Tvh'icli oi t^c J* - jands, but also wbicb set of 

toeollcettherents of G.e la possession 

ri,al tenants was entity ^ tho 

ot the lands and m a procce = zamindars only were 

.Code of Criminal Proeedn^^^^^^^^^^ 

made p.artics and ““J' « j. tpaants were neecs- 
AU and STA^“f,’/'^;^o^ec^ng. and the omission to 
sarv parties to the P’^f ot of the case and 

make them P^riies '' ent to 

was an '»‘>Se^*.y,’‘^Poart'’iu setting aside the order, 
justify the High . j join the tenants could 
pBraSEP, J.— llK! °™ fv„fc^.ecii the zamindars on an 
notaitiato an order , jurisdiction, and tot 
.objection that it ';?t^°";rin the matter. The 
no question of the Charter Act. and 

High Court’s P°" ®”. “ ‘m respect of jurisdic- 

these coiild bo recorded proceedings 

tion. beje f Criminal Procedure and 
under s. 145 of the Cto “^torfals reiisod those pro- 

Wssnccessoronthesam ^jjaracter. conaertmg 

ceedings altering inally stated to be a dis- 

the dispute, '^session of the land, into 

pnto .''^“/the tohectionof rent beta een the 

» dispute regarding the c^e /j^jieeb Am and 

persons “’as an abiL of jurisdiction 

SxAUimT, JJ.) that It w tho procecd- 

on the would justify the interven- 

ings, and an abuse which J conferred 

iion of tlieHigh Court Btito to c<.urt 

hy the Charter. A-ursB Ah, reaisional 

S.,U.p»»to |»W~ “ ?fS tt. Ch«w. 

^ — Order of #*«' 

140 . T'ZZ^d^i^ode (Act XXr of 

of to power opnpennte the order of 

24 & 25 Viet., c. 


Orderly Judge 

oft^gh Ce «' t •» ri" “”"‘r“L^’“thc'' Jud ”e 

^ik^re an uppViemriou was made ^o^^to^^^^^ 

sitting on the p in the CNWcise of the 

cS^SinarTIurLdictmn^rf^the High ^ 

Suinf oTto tow ean^e^ wjiy R 

fate"lwe!‘on a™|ion ®ritm| toth^tot the wder 

was without jurisdiction, . upneh to hear c.ases 

Court had appointed a PYt cular Pen 

from P.itna, refiisca to initriwc. 

jnrsx ox Bekoai.. QtniEN R., 244 note 

Order of Magis- 

tendence to quash ai Issue^ of a warrant. 

B.,26 

— Power of Hig^ 

14.4, nrder as to sanction binder s* 107 

dure Code (Act Chief Presidenci Magistrate 

Xld On'applitoiou to Ctot 

under the ^ to no authority 

nal Procedure Code, tbe Higb * Subordinate 

to interfere with an order 3 . 197 of 

Court granting or refusing for that pur- 

thc Code, but It has ‘^et 124 A 25 Viet, 

pose under s lo of the Charter ac i, 
ll04). HAKDOLAl,BAseKr.5^l g§2 

3C.-W.H.,639 

— . Po« er of Sigh 

145. - Presidency Magistrate 

Court to 1'*^®'^®°, 7 - Potent, HiV‘ Court, 

dismissing complaint , f,; * The High 

el. 23-Order t^^p^of an order of 

i curt has °f presidency Magistrate, by rea- 

“ WXta 5 tto uu™W 16®, tai .1 


DIOEIST OF CASES. 


( 9032 ) 


SUPEBINTBNDEITCB OF QIQH 8UPEHIMTENDBNCE OP IHOH 
CODHT— coi/ %*ti COURT— 

3 CHARTER ACT (2» i 21\ICT,C 1W).S.15 4. CIVIL PROCEDDRE CODE, S 652 

-eo^rXtdti. —tottUnitd 

%. 15 of the Charter Act (24 it 25 Met . c 101) 140 ^ ' ^ 

That ipct on hii aJwa a been interpreted m a xeiy »heth« the High Court ihOTld " 

extended meaning to at to give ample poaen of iopw log it* power* ondcr i C.^ hyreaa n of. the 
irtendenee that i. to tay power* of reriiwn otw which had elap*ed from the date of the decree, 

pneeedi i of inbordinate Coart* Bat the High that the petitioner wa. not fairlp e^rgeabte wra 

Court haiJopowerundertheCodeofCnminalProee lache* BitKAKrsn r S®*® f***"^^ an 1<15 
dure to interfere in revi.ion with an order of diimiaal [L lu E, 6 All , 

paunlbva I resideiiey 3Iaei trale CoXrtUe't Knito IRQ 

Bmt 1 L S.KCaU 745. dll ented from nteUrahon Iv a P»H» to t•^l A ITgi 

Upiorha k%mar 5ert T IVoiad raeanei i)<i*« Cooii «an interfere nniw *.'^22 of the Code of Clril 

' ^ Pr«rfo« an application made to rt bj 

acting nrder * 203 of the Criminal Prorednre . o.r«* ta the amt AwinoTT B DtJPOsr 

Coile ditnnssed a complaint on the report of the [olice P* J [1. !«. IC, 4 Afad-^SlT 

without examimngtheeomplaml and without flndiDg ^ rftritff 

that llnre watno tulheient pround for proeecdmg IBL 


.acne. r AU . 135 

160 

apfUtaUon ty a yortf fo W A ^ ^ 
Cooii can interfere under ». 622 of the Code 
Pfoeedore without an application made to it dj 

IBL 


tnat tuae wa» no tumcient prouno ler proeecomg ai*a- 

The II gh Court acting under » lo'f the Charter Act teilicmt appUeaUon ly for/y to nil ■'.-i.—.im 

ordere*! a further mqurj to be made into the matter from Dutnet Judjr — It u only on the app 

of theeomplaint CnasoosaiiDitBEr BiRt'enna of a party jntcreited that the High „ 

>atn HoriuDaB t !„ B .27 Calc , 126 a Court of revision under * 622 of the uriJi 

t3CW.N..0Ol dure Code Accordingly, whei* a SIan»if «" ^ 
^ W Ihat (be SuborditiaU Judge had acW »^" 

Opoobb* KTtiiB Sett r Pbobod Rcuari D*»»i lunidictKU In eettmg aside on appeal e«tt“ 
[lew U.. 46 made hy him breusht the matter to the 

IbeDutnct Jod.e, who look tbBi*metiew,a>'» “« 

4 Cll II, PliOlEIH,I!F CODE. S CK ISlST';"".! if.'S' S M » 

Afiyi Ct«rf ,fppf eetica f« reeieie — 3 C22of (be B*»» • • ♦ * 

CItR PrortdareCode (\iV of lS3:)doea Dot apply lo »««» 

• »heTe the order, of «hch renew U enugbt. i« Pmeeref Hiel CnrU 

made by the High Conrt The Court referred to In of a fiinf Ony<«’^ 

* CS- I* a CoBrt.ther than the Illth Court It SB 'a* of uo«>meaTCe''M^'^ 

147-- AfplteaUom t^a^•'nl-Onler far reyi»fertie« of »’"* J 

wiere i( ko, fnnd aa ap-tal !<,»- efoc«o«f- J«ri#rfte<ie» of Coyr' 'o rt-e^» « 

treohd ni oypeal —Where an applicatioo wa» made prorreiinsi —On a dupute aiiiing Wt 

tor theexemieof It* •uperintendence under a 02' of eonteoding partie*, ^ and B,for teBut^*®* ®‘ , , 

the Civil rniredor* Code and the Court found that oame* a refereuee wa» made to the 

an appeal Uv in the case, and that therefore it ought oo6" a. 65 of the Lund Reglrtrutu u A^ • 

not to exereiso loch eupenutendcuee, the avptication decbion was p»*aed In favour of J, the pi'i 

wa* allowed to be treated a* an appeal (the appeal who wa* put in poMniion of the property not 

from it* i alue li ing to the High Court and the awl.. aUndiuR the ohjcvlion of on* C. the 

nt m utder ». G22 ha.ing been made before eipirj that he held po.»fasion of the villace as a ^ 

of tie time allowed for ao apixul) m, the pli^ tenurchoJdtT having «nmreJ a title by aurt^^^ 


of tie time allowed for ao apjxul) m, the proper 
^nit frt* heme paid J/aAopifJ ITa* pdtm r 
Rjimoa J L A, 23 Cole, 737, refitred to 


traurc-hoJd<T having ac^nireJ a title by * 

chase in execution of a mortgage deerce ao i 
were Uhen by C to ohUin any recognition ol nu^i 


'•BiPBAsar ‘‘owiYUnan r PriixaTiiair S^aM fwm th« Diitnct Judge, Imt eome lime 

L 1> B-, aa -Ma/t . |in apptwd to the •'nbordiDttc Judge fOT an amen 

,40 of h» .ale certificate and having obUlacd an_«2« 

~ r:; ; Beley ns mee of the Court reopeolng the execution piocW ^"^ 

thi TI?U '1 ,I««h*»er applied to applied for a fre.h wnt cf possession in 

tSe amended sale certificate The hubojd 

cmfcr sHthi *1?*" ®*‘5« Cl'll ProeedurrCode.an Judge issued a fresh wnt of po**rninn hut Art ^ 

.“i'* ‘ t' ‘mmoreall, propertj » toeexrculion of that writ and rossesnou. eouU trt M 
without eompUlnitig of the '^•’•'".T.i^ed a 
•tern ^th, aflCTth“*i^'^'”* *=ubordin»to Judge C appli “d for t* 

h*rlner»^d»„>v.'« *’*.3''* ®'^"'*5»C0iirt frwh wnt for rossession. Before any artiOT > 

“rK^wi ®I«> ‘tat wrl. tho petU^er 

WstTM Tr “ iotrtfrr* hi ruM appEealion to the Sub-mhnate Judge ;,b. 

or TBB rtrmou or DgBOi, p«*r.rio> ot th. property, ”,7. 

[L L. R, 4 All, 1S4 o^inate Jo.^ drelided to Uke any aetl*. uP'* 
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DIGEST 01? CASES. 


( 9034 ) 


^StrPEB.INa?ElTDEK'CE OF HIGH 
COURT — coniinned, 

4. CITIL PEOCEDUEB CODE, S. 622 
— continued. 

Several resistances were made to tUe dcliicry of 
possession to the opposite piityjaiid several snccessive 
writs of possession nerc issued by the Subordinate 
Judge. SlelA that, under the above circumstanccg, 
A. had sufficient interest in the orders complained 
against to justify him in moving the Court under 
s. 622, Ci>il Procedure Code. Semlle — Under 
certain circumstances, the High Court can act under 
s. 622, otiicnvise than on the application of a party to 
the proceedings against which revision is sought to be 
taken. Atahomed Foye: Chotedhry v. lioluck Vats, 
7 C. Jj. It,, JOJ, explained and distinguished. liaghu 
Hath Oujrafi v. liai C/iafraput Singh, 1 C. IF. F., 
63S, referred to. That it uas not open to the Subor- 
dinate Judge to make the original order for delivciy 
of jHisscssion over again, and the proceedings of the 
Subonlinatc Judge were bad ah initio. Gouajc 
JiAItAMMAD r. SaIIODA hlOIlAA' JIolTKA 

[4 C. W, H., 606 

153. Cote irhere 


other .specific remedy exists - Horn. Jteg. II of 
1S27, s, a Certtnrari — Mondanivs — Prohibition — 
Speeiftc Itehef Art, I of 1S77. Ch. mi.- A Diti- 
sion Bench iPiSHET and KAS'AUnAl Hahidas, JJ.) 
•of tlfc High Court referred the following rincstion 
for the determination of the Full Bcuch : “ IVhethcr 
the High Court should exercise its c,xtraorJinary 
jurisdiction under s. 622 of the Code of Ci\il Pro- 
cedure, or otherwise, on behalf of persons who feel 
themselves aggrieved by orders passed by Courts 
below in cases in which it appears the law has speci- 
fically prescribed another remedy by suit, or other- 
wise ? ’’ Held that the question did not admit of a 
precise categorical reply; that the High Court could 
not impose on itself limitations witbont regard to cir- 
cumstances ; but that the general priuciples govcni- 
iug the exercise, by the High Court, of its visitatorial 
or superintending powers to be riedueed from a 
general surrey of the authorities on the subject 
might be reduced to the form of the follow ins seven 
propositions, the fiftli of which would ordinarily 
goirrn in the class of cases alluded to in the question ; 
(!) The visitatorial or superintending power of the 
lligh Court is so necessary and ahnott indispensable, 
that it is not to bo wholly eiclnded oven by a cl.ansc 
in a statute withdrawing cases under the statute 
from its control. HTicn such a statute has been 
made a mere pretext, or has been wholly misapplied, 
the case will bo treated ns one not really arising 
under the statute, but on on esnsion or perversion of 
the statute, and as such subject to the ceneral con- 
tiol of the Court, (2) Tiic Court, having called up 
tiie rCforii or proceedings of a sulardinate Court, j 
will itself invetigatetbe facts on which a jurisdiction ; 
has been assumed rr declined ; cu wbicb it dip’nd.s 
whether the snbordinate Court could or could rot i 
Iccaliv deal with tlie matter in qarstio.n, cither at nil ’ 
or oa the princifle to which it has rfferred the case; j 
or aceordinp to which iismcKlc of inqat-y or of action > 
roav cr may not have beta ia coatTaeictios rallter | 
tkan olctiience to tie mlrt of procedure, cr the , 


SUpEBINTENDEH-CB OF HIGH 

Court — continued. 

4. CIVIL PROCEDURE CODE, S. 622 
— eontinned, 

principles implied in them, to such a material extent 
ns to defeat the purpose of the law. (.3) If the 
Court finds th.at the eitenial conditions of jurisdic- 
tion, of int cstigation, and of command, ha>e been 
satisfied by the inferior Court, it will not substitute 
its Own appreciation of esidencc. or its own jndc- 
ment thereon, for the determination of the inferior 
Court in any matter committed In the Legislature 
to the discretion of such Court. (4) Where an 
appeal is pivnidcel, the Court will not interfere by 
any peremptory order witli the ordiii.ary conrse of 
adjudication, save in cases wherein a defeat of the 
law and a grave wrong are manifest, and arc irre- 
mediable by the regular procedure'. (5) here a 
decree or order of a subordinate Court is declariel by 
the Lw to be, for its own purposes,final or conclnsiec, 
though in its nature provisional, ns snbjcc' to dis- 
placement by the decree in another m ire formal s'uit, 
the Court will have re'irnrd to the intention of the 
Legislature that promptness and certainty should, in 
snchcises, be in some measure nceeptial instcidof 
jnrielical perfection. It will rectify the proceedings 
of the inferior Court where the extrinsic coaditions 
of its legal artisity have plainly been iofrintridj bnt 
where tlie allceed or apparent error lonsists in a mis- 
apprecintion of ctidence, or misconstrncthin of the 
Itw intrinsic to tlie inquiry and decision, it will 
respect the intended finality, and will intcn'iuo per- 
emptorily only when it is manifest tluat by the ordi- 
nary and prescribed mctliod an ndeijnatc remedy, er 
the intcndcil remedy, cannot be had. (6) The Cfoart 
still, in all cases, regard its exercise of the extraordi- 
nary jurisdiction as disorctioiial, and subject to con- 
siderations of the imjiortaiiec of the jvirticala! east, 
or of the principle intolvcd in it of dda) on tin 
part of an ajiplieant, and of his merits with respar* 
to the case in which the intcrfert’iice of the Court 
is soiicht. Fliould other special enises appear for 
or nq.ainst the Court's intervoitii n. due wi'ght is 
to be given to them, regard being alwajs had to the 
j'rinciplfs already enunciated. (7) The Court nill 
■■ scdnloosly abstain" from making any ciahT or re- 
fusing to mak.- it O'l gronntls the appnvi-itioi of 
which is exclusively assigned by law to some oilier 
authority, provideel the legal compete nc. la* exerciseal 
in good faith on matters lliat may reassenabl v br cn- 
derstooel as within its lawful range'. MrtVA 'SXTIi.W 
r. JoxTA K'AsnjE'.tTH . 1. li. R, 7 Bom., 341 

164. C ’Sfi in t'Mrh 

appeal ties — Decree ” — Order rrfe'tio'j cetneratt- 
dun of rpyeal . — An order rejectiqg ,a meTroraadem 
of at'pcal nsbArrcdbylimitaticn >»a **i3*crae'' -rithin 
the sneanirg of s 2 of the Civil I’n-CHliire Code; 
it is therefore nppraiahle, and on* op n !o TiVitVi 
by the High Court uudrr *. f22 of tic Cede. 
Gn,.vp R*t r. .MA.voi.t Lai, .ERR,? AH- 42 

166. ~ — Cirii Prccrdsre 

Code. s. SSl — Order dUr-ittiat j-ft 

faitvrt to jirtre forc-sft.—IUtlf'ptl.t f'e!! 

Beach tbit nn criltt ruder i. S51 ef if" 

Civil Preceviure Code, liivBiiiiiui^ a suit few hy 
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COURT I 

4 iIML irOCrOtUE CODE. S. 62S 
evul 

tho pl»Uil;2 to fore ib •fcttrf'y f f fr»t» M erdert^ 
ms lL« <i frtc iti th* ti V »• 

»nd ron»QucrtU wM tc* cpfti to mUifuky the 
Dub ( onrl nnUT *. C2. I tb« todo tVeiUlU* 
i I I..R^8AIU108 

ISe Or^franf»J mj 

derrrt filer $ 206 C«nl rrteeiar* CoJt IS S~ 
Il„K ..-ADulrirt Jud^rf 

by »a ordrr ondft •- *WJ of tb* C»u Iroft- 
dare Cote altereJ » imn {^ted by bt* pred t » 
aor >a tbc tennt I dtsm n tb« >p^t ' to read 
“ I accept tbf appeal “ oo the ptouia that Li* rre- 
dcccotor had obewoelT to tat that be tecejted 

the appeal an 1 that the d cree a« It a'ced foikd to 
stee f{tKt to the ]Qd;naraL Ttr Otsrtltu J — 
That the order panolbv the JDd,e endir t. 206 
coaid n t be mate the aab}e<t of miiiCpQ by <bc 
Hub Coart urd r i of the Cinl Irecdoro 
Ccklr lorante there *a« on appro] f cn the anadtd 
decree vh eb beeatne the d<-crr« >n the la t. and 
tapmeded the oriktoal decree Itr MlBMOOo J ^ 
lb»* an order pwd oader a 506 of the Clttl Tr^ 
(odare C de eoniti tied aa adjQdicati*o lepantc 
frwn that eonrludcd by a (hw* ondet the Cielo 
puted after the partice bad 1«<Q beard and ertdeocc 
taben and that the ordT (n the ereamt noe «at 
therefore a eeparatc ad]adicatm.aad «u Me appeal 
able nnder t. CSS Alto that in ueio;; tb^ by 
••duttMed” Ui predrocteor ncaat “decreed," the 
bad altered the decree in a moaner Mt war 
noted hy the temtof (. S06) that be bed tberefoee 
etrmtedhti }tirudictie*i “itlerallyendvttb matertol 
irreTolarity " aithn the tneoolo; of a C“2 of tbc 
04< I and that the Court woe ronw^aeotly eotope* 
trot to rerioe bu order Saflmmalk Jiti ▼ Jr«< 
Sawoe t L B 3 Ml 276 rrfmed ta *riTa 
* Ganoi 1. 1.. R, 7 AIL, 411 

^ C on appeal oader the I/ett«re Patent rercr* oi 
tbe jod^entof OutroU) J,aad aOrmaz that of 
UasxooD, / Srtti e GoAea 

p. le. IL, 7 AIL. 876 
157 
Code $ 

Coart f,efrrfempl,omn,r— An oHin « 

eonta ned in a .teeree for pre ejaptwn directed that 
the pletder’t feet .btmld be ealroUted with refrretire 
to the ralne of the fcUim at tet frrth in the rUlnL 
Sahtet^neotly the Coort. profeisne to act nsder 
uSOoof the CirQ Procedat* Code i«ed „ oeder 
the araena neot cf the decree by nlcnUUnc 
the pleader’t feet npon the octsal toloe *f the 
pmperty Bild per OuiTtnp J,— When an orici 
»b5 of the CStiI 

rnotim Code it at amended, it the decree in Ibe 

rot .Maaappealthcrefore lift fTOB Unndee tho 

proTitwa* of 0. MO, »1^ the raCd Ij o* the 
ment can ijeualionfi the matter of 

75 "? ‘e 

"e piocecdingB 


BtyPERnmUTDEKCE op high 

COUBT-co»/«»«»'f 

L CIVIL PBOCEDCEE CODE. « 6iJ 

--ceafiated 

fn Ibe oolt la which the d-wo It vai> Be ^ 

therefore, per OloniLP J »1>»1 *1'"' 

Arrte witch wu appr»U*le. *it 
ioort of fnS In.Urce. osder i. i'V o? the Ci« 
riwrdnre Code, the llLh Co«t b^ u 

reibe each aBifodmrat ondrr a. ut. *> ‘ht 
Per MlSWOOD. /,««/« rAOBralT« D*»«.Pk 
Kc-ut .... I.I..IL,2A11,S18 

Uriel on appeal nad-r the Letter! Pfeol t^tte 
alteration of the decree w»t improper ^ *u 
•n arwodnsept of the kind an'heeite'l by a • 
of the aril Proeedsrt Code As order patted 
200 amrtidiaff a dem* It a trparate oJia.,^ JSt 
..Id it o a mertly a port of the on jotl 
•neb on Order b not appnUhD snder a. 6S9 « 
c«fe Sorb an otlrr therefore ess be rertted 
the aigh Cort trtdfr 0. C2t Tbe fsli^*?- 
Ounrto. J, ryteroei aod tba’ o'lIiBJiecp Jo 
afniMd PjiQsrsara Du r Bu KoKtA 

p. I.. 7 AIL. 678 


eWe a.i0e-J«e*f-e»{e/rfrCTee-i/»^/«j '5 
iltfjollt t*f »• errrr.t* w 

of a decree rwewd In » wit oo s by^b«* ^ 
applied sDdet the O-J IWur* CWe » 

bare the derree anroded by bTMSt»*Ib» det^p 
of the land omU red Ihmia Into ,t, 

tut eootabed la the byr«tberat«o fco^ Mf ” 
Owrt made an order aecoedm).ly Onamlna'^^ 
tiJiprefererfsBderlbe CSnl Proerdiire 
by tbe }ad?mmt.deVb f -f/eW («****®^*VvC^ 
t^tof i'aTKt*. J, Ut on different ^“f^? “ 

two learned JmC-ra eooilitntisR tbe Coartl * 

IIi..b Coart had bo fewer to lalerffia m rr 
>auTaai»un r TuiraA _ to* 

J5B „ C.nfPrrccift'C 

Code 1SS2 «. 44— Order re/tetey fetTf feJ** 
rfo.we-Jfyer».o» of yfo.at-In a pW “ 
tbe Court of a '?olrTdinate Jodge the 
eloimcd to reroTer pometaKPa of a 
witb looie proin which wo* »t«rd in ^ 7U 
Uff applied to the «nbor.haate Judge fw ^ 

0. 41. wl* f»). of the Cinl Proeedore Co^^ 
the claim for etoia onUi the cltim for 

tl. W,.. Ih. “•Ura!..!. ■>»*-' "'“Itr lb. 

and rrtnreed tW pUint alth dirertmat 
piaintifftlNKild lartitntc two of the 

bonaeaodtliepTalii.r»»pt«ttrcly I® — iar 

hloniif UeU tbai the bnUniinat* ^tb, 

wai MbrtaJilially an oHer tc]erhng the pl^^^^ 
ground that tha plaintiff hnt joined a r»“^ .jab 

ii b a witfor rreoreryof immorwHepro^^*^ 

oltbooph this might hare been a mietpP 

*. *4. rule (a), of the C^e Ita «ff ^ ^ hre^fereoe* 

plaint, ll at enchan orderwoia Jfcreewi , ,^£*1 

to tbe df fiaitim la t. 2. orS rra. 

to Uie DitUict Judge, and Qiat „?^t 

appeal Uy In the coee to the Rijh Coart, on 
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Stn’EB.INTEITDHiSr CE 

CODBT— continued. 

4 CIVIL EEOCEDUEE CODE, S. 6-.. 

— continued. 

L tn interfere in ro% ision under 

Court vras not comprtent to intcrie 

8. 022. BA>-DnAS biKGH r. SMtiu ^ ^ ^ 

_ _ Case in trhieh 
160. Cnllina Jor feeord in case— Per 

„o appeal J . and STBAIonX, J— 

Pkabsos, J., Oi^w jiigTj Court 

Wlieu, under s. 6— ot « no appeal 

has called for the record of a case 

lies to it, it may, °£ t dealt « ith the 

in such easc^vlucU •t:n.ul.t^-s 
case ns a second HicE Court may. 

Act. Per STOAW, C.J. 11 e^^ 
under that section, pa-S 

whether in regard Muhammad r. 

Is Tim matter or the 3 aIL. 203 

* HtISAIH . • tchich 

appeal ™frrmt'’due t^resVcr^’l 

the purchaser uasno-ma 1 ip]^e decree- 

de^r^e, and the -^Xd" udef s! G22 of the Civil 
holder thereupon applied u ^ ilunsif. 

'Cedure Code to set aside 

Seld that, ttic Mnusif.'the Court ought 

(cl. C). from the order of tuc gnisTO Hot r. 

not to interfere under s. G— H* ^ c. H. B., 449 

Eaih Tara DaSS . ^ J„lerference of 

102. - — -— „„neal ZiVf.-WEerean appeal 

BishCourtM^ omaU^^^^^ 

preferred to the Distn „j;on of a decree 

refusing an aPpEeat Court, on a second 

for costs .''''7“\Xtd held'iliat no appeal lay 

hut entertained *^''0 m’' , ^ j ,. t\,c District 

Procedure Code. 

Court. BnoTRini Chdkher UO-b ^ ^ ^ 3 ^ 

KlIATOON • • • 

Ol'jeciton to 

TZfvZvertu— Objection alloiced—Cotts 

Sfr"' m 

tached in csccution of a el c 

dccrct-holdc_^heiii2 thefeupon hmught a 

oh]Cctor B , ^ Bllcwing the objection. He 

suit to relief in respect of the certs, 

did not sceV m Bside the onlfr alloainj: 

He ohtameal a • “ o which 

the ohicclion. ” refund of the ouio-nit 

had made the on.ee to ^ ^ j,,,, objector. 

of the tods "h'el' »» . » pd as one with 

Seld tEat.tlm al'pE^tionl „s3 

rc^rard to tv poriio « « 4\.^ Co irt uas f«nr?w* vci 

[he Civil FrCA-ei nre ^ rnfo4e such an 

the matter, and wald - .r^ 

order ns was soii.ht ^ it was not one 

the appVicaliou ^ . Pi passA-dwith 

made under s. _l-», 


OB HIGH 


SHPEBrNTEITDENCE 
COUBT— con/inKCd. 

4. CIVIL PBOCEDUEE CODE, S. 0i2 
— continued, 

reference to s. 280 an appeal was barred by s. 233 = 

S; Court therefore nould 

the Ciiil Proceilure Code VJo” ^’aTH Das 

rEimos or Ragud Lath ® j t q AIL, 21 
V. Badri Prasad . ■ x. aa. ., 


Arbitration- 


llfeaal procedure on arbitration _ 

S: ^vo.of five -bitrators nomm 

ties to a suit and appoint declined to 

sented before, and, after “I P „ri„initor 5 in their 
net. and the Court ‘‘PPT' ‘“rof he l-rlies to the 
place against the consult of one ot u 

suit, and the '>PP°>''*'™“''.°.^ ‘Jf.t , 510 of the Code 
not warranted by the P'^' *, reference to such 
of Ciiil Procedure, and ‘bo ordjr of rcUru^^_^ 

ji-r-vsr S.f 

Bathtan . • . X-". .. 

- Arbitration — 

made refusing to Mean ™ s. C22 of the 

v. maeu- 

ouerrt Kbistsas Namrcdiu ^ ^ gg 

Arbitratton — 

,rtrtcr.-An onler ™f”J-l,"/de;„ reference to 
Code, setting aside an . Ch. XX XV III 

arbitration in the "f arbitrator’s 

of the CoR on th grcaiiid _of 

miseo’iduc,, is not s j powers conferred on 

Court in tbe exerm^ of the^n<| ^ 
it by s. C23 of the Code. Chamar ^ ^ 293 

baj S 15OII . • • • 

-TT TTc^io » ^tS vi't'ie ctjler iinr 

“1 

nlloved bp i.oari. T„nu.rv 8ix weds’ tiino 

tion WAS “■'f;' ^7 “turn of the award. No aPpE- 
was allowed for thervtnni 01 

caGon svas roado fo. 1 Conrt refused 

hasinc boennturiiedonSaiMAj. iu. 

to give jndgment 5“ oround that It 

of the Code of Civil I’x’f ^ “ ‘'.til oned the 
was not valid. Tiie pKml ^ Pj Ci,-., p^oe. 

High Gnr. under ^C22 of 
diiK. Jletd ‘brt the awAHl ^S 

C nrt lud i.ot f.sd.rt t 3 ^ Procedure, 

the meaning of t. C-. < i “• 

PIMSOJC r. Vr.VEATiGOrAl.SM ^ ^ ^ p 

i i^r 

1 ~7. ~ cracrd,r‘- VrVef r*(isir ! fH 

rgoitable pro- nds. to c-ndlTrt the «V-t, tV arent 
1 »“llor.x.d his a-* ‘ ^ hr 

1 contentcii io «.sc i-v-'r, 
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* CIVIL PROCEDURE CODE. 8. C 


COOBT— 

4 CIVIL rROCFDURE CODE, S 623 

M IV SST—ItUrlofvtort *. ^ 

o»tfc* Cole of CinT ProeHan-, lalerf 


fj e tiia with tlie »uent t>t R it <>>*•» o»tfc* Cole of Cinl ProeMan-, jown^xor; « - • 
It <n Sv B J/ updiT • 622 oftteC&leof Citil atiSer *. 3C7. rrfofcn? *“ ~ 

tupp to»etuidethP»»*Tdti»4l*b»th»»itti» urtr of ■ roaimxHioo to f iMuia* » 
n the sTOaod* I Uh»t li* ple*der livl notfctca *. 130 Axectiae th* p-^ac’l’H of ooi^afe • “ 

. ' - V.. . .r It.. 1. I. _• Vi..v n> ttrrxCSAUa 


■nlhoni d t wntii; *» r«jair*d t(< ». COG of tko fMM«n»<d. I» aeo 

Coip to opply ‘or »fbi*mvon and f*) !l«t b< [I. It B., 8 Sli— 

luBiflf haJ oot cirn<-ited to the rtfrrfnr*,— HrU _ pnrte Cu*- 

th»t onxler tie eireotEtlanffa P Jf wm not ni*itlfrl af—Oriir m./eoo/tro*# tfxWP 

tortlicf LsylSiMU' t ChiTBIS 


Ch ^TB»s ui »{»« ef the eifimlioa of » derre* ui wtich teJ 

ri.Itll,eM*d,4Sl I., t, n«h Coort, the AppeOat*^ 

AritieaXtva— hfld OQ the coQ»troetU>o of the deme. that It •'eftfS 


169 hfld OQtbecoQjtroetlooof thedfme,th»tit»’erc™ 

Arard — Affheattaa to /U# a»«rd, Ofjttiioa »•— «nt<Tr*t m> the prineipol osnocot ef tie 
rteerfo oa mrarJ Fioahto <>/—.Prtroit oftt/rat.tm 1]>^ Coort, ooder *. C23 of Aet X of 

—Rffuional fortri o/ITijt Ce«H— J«r><4 W.m fhot the Appellate toafthedmietoattreed 

— Cit.l Proredor, todt (Art Tir and ti.«t the decri* Ad Bot owted e™:*' ^ 

at 620 021 593 iX oo.t «23-Ot*ia trodJedtieerffeonhe AppelUte Otrt»«®^’ 

between partiM were referred nnder ■ err ten a-Tee. Is is* lUTm OF Iitf rzTltloe OF 
meat to »n art rater who. in doe eoane made U« UrtlOt . . 1. 1*. IL» 3 -t*^ 

award The pUiBt fi thro applied to (he Sabordinate -n^a^Oratr 

Jadfse M haia tlie award filed la Ceeifl es^ the , ' ' 7"“ ia.j.rrta —the 

p« rtiona of a S23 of the Code cf Otd Procedote 

The defrodanU eaae a asd oigroud to the award oa J * V*^”**a^ *'C^*cfi n.»>« Jafet 

the followiag aaoatrt other emsA fl That the f* ‘"v ^ a^^cS^S^rerriiliy 

lalae o* the propme awit waa U^OO r«ly, asd I 
therefore that the appLeaUoa ehoaU hare hero enade 

a the Mwif. Court .ad not a that of the Sahew *-• aterfero ^ 

ilaataJadje (J) ThattheacTeemeat of aatajawa ' Ptwedare Coda. ApKaats Cwt^l* 
waa ra^ae asd ladetoite, aad Ad oot elearly aet owl , ' JIaKU L la 3L> 8 

thetsaltfiaiaditpate. TheSaUrdiatte dadjeorer 174 — ^aere'eea, J*" 

^rte efegeeiart withoot t^MjerJ^ 1 noH rtrrcut o/-ColUaot-Stfii>^'t 

*!r* *>• 1 OfSrt* Aft r.B»at>J jJl •/ tS74. t 

paaoed thereon. The plaiatifl arpealed. The Afro* The Collector, whea ctaetias a ee®" 

R Uj to toe Datnct Jadpr, and no* to the llirb <lir «r re*a« erereiei a -lad.cul fanet*®* 

S£~HE'cf“ 


between paitiM wrro referred ander a wr- ten a-rtee. 
meat to an art rator who, in dae coane etA hla 
award The pUict & thro applied to (he babordiiiate 
Jadre to ha«4 tlio award filM la Cenrt eedet tb* 
pm itiona of a 333 of the Code of Cltd Procedore 
The defeadaate came a aad ohgecud to the award oa 
the follewia; aaoattt other cmaaA fl That the 


b.diansdirt>oatoe tenaait andfertbat patporo to 
Mdthll^" r»r»rEof tleralne cf the property 


AiaHiorr •^sroi _ 

p.L.E..8B«itoSS« 

Swti ferarr^'’ 

of CoXUoior 00 

— T.JT P. Peal Art (XU • 


"BBuag janal rtoawtlW J9'V »» d«. ^*2 P?S^re'c«£r« 

ISBIurai PnasAS SOOK toreTiv.»»deri.C22of theCtnimr«are«. 

BB order paeaed by a Ctilector nndcr ». 01 

p. la H., le Calc, 482 ? r«‘ irt I; 

Aaustoat CUUeetor of the aeeond *!»**■ . 


no, , Aaustoat CbUettor of 

Poittrla ttl MttJa f ., . Atlorhmtmt — t\ad » Xala, 3 A 
Coert.— ho (Vnw j^Aoeo(feir*,Mal w».^*»r DiJUir UkiUSSa 

r«. 2Sr*s;„‘'ss=*r" sr 




ttrforouet w>ti uemer o/Stfotil tofroot 
JltalrofooltmMdrr iladrot Slot Aeeo^Tc 




ef the Beat 


Code, I fiat* to the pnrehaeeri oa the gtooaii tl 
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COtJRT — COflfltlUfil. 

4. CIVIL PKOCEDimE CODE, S. C22 
— con/taaeti. 

Lid been irrcgnl'irL conducted, ilc/rfthnt the High 
Court had no power to rc\lcn the proceedings ot the 
Dcputi Collector ntider s. G22 of tlie Code of 
Cieil Procedure. Vkli PrnnA MniA RATtrriiAK v. 
Moidis Padsita liATxrrnAS 

[E !>. E., 9 Mod., 332 

177. Madras Jlent 

Jiecdrery Art ("ilfarf. Ad Fill of it>65j, ss. 10 
and 70. The defendant in a suit under the Madras 
Kent Becoverj Act was ciictcd in pursuance of 
an order made uiuier s. 10. Tlut order having been 
reversed on appeal, lie applied to be replaced in 
po'scsvion, but the Sub-Collector dismissed th.at 
application. Held that the High Court could not 
interfere in revisi n under the Cm! Procedure Code, 
s. 622. ArPASDAt o. SEinAHi Joisni 

P. Jj. E., 16 Mnd., 451 

178. Madras lieni 

Securery Act fMad. Act Fill of 1SG5J, s. 76 . — 
Orders passed by a Collector under tbc Madras Rent 
Eccoicry Act are not open to revision under s. 022 
of the Civil Procedure Co<lc. Felli I’enya Mtra v. 
Afoirft'n Padsha, I, L. JJ., 9 Mad,, 332, followed. 
Ye>katai.'aijasiiuia Naidu V. StmA^'^■A 

[L E. E., 17 Mad., 298 

170. — : — ; Hiscrsftott, In- 

terference Kxth exercise of~Admission by Histnct 
Cotirl of appeal presented out of time. — Where a 
District Court admitted an appeal presented out of 
timc,on the ground that thcnppellant, having filed an 
nppheatinn for review within the time allow cd for an 
appeal, was entitled to exclude the time occupied in 
prosecuting the review,- jEfeW that the High Court 
could not interfere on revision. Vasudkva v. 
CiOKSAsAXu . . EL. E., 7 Mad., 684 

180. Frror tn law 

— Cictl Froecdure Cede, 1882, s. 32 — Interpleader 
suit. Application io be made a party to — Poicer of 
Siffh Court on rerision — Frroneous construction 
of Act — A merely erroneous construction of the pro- 
visions of an Act is not n ground for relief nndcr 
e. 022 of the Civ il Procedure Code. M J instituted 
an interpleader suit against two rival claimants, 
21 and A, in 'respect of a sum of B20 000 F 
subsequently claimed a portion of the money and 
applied to bo made a party to the suit, but was 
opposed bi M J and The Subordinate Judge 
refused the application, on the ground that, though it 
was piobablj made under e 32 of the Civil Procedure 
Code, i?’s light or claim not having been admitted 
by the plaintiff, nor asserted to his knowledge, she 
was not a ncccssarj party under the special provisions 
of Ch XXXin of the Civil Procediiic Code, and 
referred her to a regular suit Held that the order, 
though based U] on an erroneous construction of 
the provisions of s 82 of the Code, did not come 
within the scope of s 622, inasinnch as it could not bo 
said that the Subordinate .fudge had failed to exercise 
a jurisdiction vested in him by law. Rabbaba 
TOE. r 
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StrPERINTEKDEN'CE OF HIGH 

COUET — continued. 

4 CIVIL PROCEDURE CODE, S. 622 

— continued. 

Khanum c. HooEJEnAir Beghh alias Dauqt 

SnAniBA . . . E L. E,, 13 Calc., 00 

181. Error in laic — 

Dismissal of suit by Small Cause Court — Legal 
PrachtionerA Act.— A Small Cause Court having 
dismi’sed a suit brought by a pleader to rccov er from 
Ills client a fee claimed for the conduct of a suit, on 
the ground that such a suit would not ho, because it 
was based on an oral contract, and such < ontract could 
not be enforced by reason of the provisions of the 
Legal Practitioners’ Act, the High Couft, under 
8.622 of the Code of Civil Procedure, reversed the 
decree of the Small Cause Court Ravia r. Ktoji 

[I. L. E., 9 Mad., 376 

182. Error of law — 

Application to briny decree into conformity with 
judgment. — A Small Cause Conrtrejected an applica- 
tion made under s 206 of the Code of Ctv il Procedure 
to bring a decree into conformity vvith the judgment, 
on tbc ground that a former application had been 
dismissed for default and the petitioner was bound to 
npplj within one month from the date of dismissal 
and w ns now too late. On an application to the High 
Court nndcr s. 622 of the Code to set aside this 
order, — Held that the High Court could not interfere. 
JiTEAJl r, Pbagji . E L. E., 10 Mad., 61 

183. Court acting 

icilhout jurisdiction— Suit for rent entertained by 
Small Cause Court under erroneous impression 
it was due under a contract, — A Small Cause Court, 
which had jurisdiction under Act XI of 1865 to 
entertain suits for rent only where the claim was 
founded on contract, crroaconsly assumed that a sub- 
tenant, by entering on laud with notice that his 
lessor was bound to paj rent to the landlord, became 
liable by an implied contract to pay the rent to 
the landlord, and passed a decree against the sub- 
tenant for the rent in arrears. Held that, under 
B. 622 of the Code of Civil Procedure, the High 
Court had power to set aside the decree. Amir 
Bassan IChan X Slieo Balsh Singh, I, L. H., 11 
Calc., 6, discussed and explained. Maniseca Eradi 
r. SiTABi Kota . . X. L. E,, 11 Mad., 220 

184. Material irre- 

gularity — Small Cause Court, Motion for neio 
trial of case in. — The defendant contracted to selt 
to the plaintiffs a quantity of nvposeed, April May 
delivery. On the 28rd of April the defendant 
endorsed over to the plaintiffs a delivery order for 
the seed given him by i Af 4" Co., which plaintiffs 
presented to i A/ tf Co. On the 28th April and 
on three or four subsequent occasions, L M ^ Co. 
refused to deliver, on the ground that thev had 
till the 31st May for delivery. On the 15th May 

A/ 4' Co. failed, and then, but not before, plain- 
tiffs informed the defendant that they had not had 
diliv cry from i A/ 4" Co., and demanded it of him. 
The defendant failing to deliver, the plainuffs sued 
for damages as of the 31st May. The learned J udgo 
of the Small Cause Court, on this statement of 
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SUPEUrNTENDENCE OE HIGH 

COXTS-T — continved. 

J. CIVID PROCEDDBE CODE, S. 622 
— continued. 

''Uio Collector pave the purckaser a certificate of the 
sale. Upon this certificate the inirchaser applied 
to the Subordinate Judge to give him possession of 
a larger amount of property than that specified in 
the certificate, and, upon the refusal of the Court to 
do so, applied to the Collector to amend the certi- 
ficate. The amendment having been made ns desired, 
the purchaser again applied to the Subordinate 
Judec for possession of the amount claimed by him, 
and the Subordinate Judge again rejected the 
application, holding that only the lesser amount had 
been sold in executiou of the decree. -The Court 
held that the Subordinate Judge had jurisdiction to 
decide the question. Seld that, inasmuch as the 
Subordinate Judge had jurisdiction to decide the ques- 
tion, and inasmuch as, even if his decision were urong, 
the purchaser had a remedy by bringing a regular 
suit, J.hc matter did not fall within s. 622 of the 
Civil Procedure Code, so as to call for the intcr- 
fcreiice of the High Court in revision. Shicanattiaji 
V. Joma Eashinath, T. L R., 7 Som,, 341, and 
Amir Sassan Khan v. Sheo Baksh Singh, I. L R., 
11 Calc., 6, referred to Sukdae Das r. Mansa 
Bavi .... L L. E-, 7 All., 407 

192. Jurisdi ci ion. 

Interference with exerciser of — Limitation.— A 
Court which admits an application to sot aside a 
decree ex-parle after the true period of limitation has 
expired, acts in the exorcise of its jurisdiction illegally 
and with material irregularity within the meaning 
of s. 622 of the Civil Procedure Code, and such 
action may therefore be made the subject of ro'ision 
by the High Court under that section Amir 
JIassan Khan v. Sheo Raksh Singh, I. L. R., 11 
Calc., 6, and 3lagni Ram v. Jiwa Lall, J. L. R., 7 
All., 336, commented on by IIahiiood, J. Per 
MAHVioon, J. — The term “jurisdiction” as nsed by 
their Lordships of the Privy Council in Amir 
Sassan Khan y. Sheo lialcsh Singh must bo uuder- 
yStood in its broad legal sense signifying the power of 

administering justice according to the means which 
the law has provided, and subject to the limita- 
tions imposed by the law upon the judicial authority. 
Hae Peasad r. Japai! Am . I, L. K., 7 Alh, 345 

193. Erroneous deci- 

. sion on point of limitation. — The fact that a Court 

havring power to decide whether or not a certain 
matter was barred by limitation wrongly decided that 
it was not barred, and proceeded to deal with it, 
affords no ground for revision under s. 622 of the 
Code of Civil Procedure. Amir Sassan Khan v. 
Sheo Baksh Singh, I. L. R., 11 Calc., 6 ; L. R., ll 
1. A., 237, and Sarman Lai v. Khaban, I. L. R„ 17 
All 432, referred to. Sttsdae tiKcn r. Donu 
SsANKAB . . . I. L. E,, 20 J^l., 78 

194. — Where the lower 

Courts have entertained an application which is on 
the face of it barred by limitation, without adverting 
to tbe question of limitation the High Court can 
interfere under a. 622 of the Civil Protedurc Code. 


S0PERINT7EHDEKCE OE HIGH 

COURT — continued. 

4. CITIL PEOCEDUEE CODE, S. 622 
— continued, 

Semile—hx dealing with a case under s 622 the 
High Court can look into the evidence and itself 
investigate the facts. Kaieabh Chastjea Haidae 
u. Bissox'ath Paeaviaxio . .1C. ‘W. H., 67 

195. — — Juris d ic ti on, 

Question not relating to — Alleged errors in decision 
of suit for pre-emption.— la a suit to enforce tbe 
right of pre-emption in respect of a usnfriictnary mort- 
gage of immoveable property, the plaintiffs alleged 
that the consideration-money nas less than tkat 
stated in the mortgage-deed. The Court of first 

instance gave the plaintiffs a decree for possession 
of the property, on payment of an amount less than 
that mentioned in the deed; and thb decree was 
affirmed on appeal. The mortgagees appe.aled to the 
High Court on the following grounds : “ (i) Because 
it was for the respondents to prove that any portion 
of the consideration was not paid, (ii) Because 
the lower Court has not considered the evidence of 
the appellants, (tii) Because the finding of the lower 
Court is based on conjecture.” Seld, on the ques- 
tion whether, such grounds not being gronnds on 
nhieh a second appeal is allowed by Ch. XBH of 
the Civil Procedure Code, the appeal should not 
proceed rather under Cb. XLVI, s. 022, of that 
Code, that the appeal could not proceed under s. 022 
of the Civil Procedure Code, in consequence of the 
deckion of the Privy Conncil in Amir Sassan Khan 
V. Sheo Baksh Stngh, 1. L R., 11 Calc., 6, that' 
only questions relating to the jurisdiction of the 
Court could be entertained under that section 
ILagsi Bah r. Jiwa Lae . I. L. R., 7 AIL, 336 

196. — — Juried tef ion. 

Interference with exercise of — Second class Sub- 
ordinate Judge — Subjeei-matier of suit under 
RofiOO and within jurisdiction — Amount of decree 
with accamiilaiions of interest exceeding So, 000 — 
Application for execution — Second appeal. — The 
plaintiffs obtained a decree in tho Court of a second 
class Subordinate J udgo for a sum less than fii.OOO, 
which with accumulations of interest subsequently 
exceeded Ko.OOO. The plaintiffs applied inexcention 
to recover the total amount. The application nas 
rejected by the Subordinate Judge, on the ground 
that the tonrt had no jurisdiction under s. 24 of 
Act Xiy of 1869. On appeal the District Judge 
made an order confirming tho decision of the Sub- 
ordinate J ndge. The plaintiffs filed a second appeal 
in the High Court. Seld that no second appeal lay 
to tho High Court from such an order; but as the 
Subordinate Judge was wrong in refusing to exercise 
his jurisdiction, the High Court would give relief 
under tho extraordinary jurisdiction conferred by 
s. 622 of tbe Civ il Procedure Code (Act XIV of 1SS2). 
The snbjcct-matter of the suit was within the juris- 
diction of tho Subordinate Judge, and his jurisdiction 
continued, vvhatever might be the result of the suit, 
in all such matters in the suit as were within his 
cognizance, amongst which were matters in cicentioa 
in the suit. The mere circamstance that tho amonnt 
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4. CIVIL PBOCBDURE CODE, S. G22 

— continued. 

Inadequacy of price — Exercise of jurisdiction hy 
Eistrict Judge. — A jndgmcnt-del tor applied to ha'c 
a sale in execution of a decree set aside on the ground 
"tlint the sale proclamation had not hecii duly pub- 
lished and that it referred to only 5 bighas instead of 
Eomo 700, the actual amount, aud that in conEcgucnco 
"thereof a grossly inadequate price had been obtained 
for the property. The Muusif found these allega- 
tions to bo prored and set aside the sale. On 
nppc-il the District Judge, while agreeing rvith the 
Munsif as to these findings, held that there was no 
proof that the inadequacy of price nus due to irre- 
gularities alleged and pro\ cd, and that such could not 
bo presumed. He aceordingly reversed the Munsif’s 
order. The judgment debtor, ha^ ing appealed to the 
High Court against the order of the District Judge 
and failed in such appeal by reason of no second 
appeal lying from such order, applied to the High 
Court under the provisions of s. C22 of the Code to 
have the order set aside. Held that, the District 
Judge having full jurisdiction to determine u lather 
the sale was good oi bad. it was impossible to say that, 
in arriving at the decision he did, lie either acted 
without julisdiction or illegally in the ixercise of 
his jurisdiction, and that the High Court could not 
theicfore interfere with the older under that sec- 
tion. Gopai Koebi c. Gopi Lai. 

I. L. B,, 21 Calc., 709 

204. Jurisdiction, In- 

ierference viitU exercise of-,- Possession given to 
purchaser — Eestiiuiion sought in execution bt/ judg- 
ment-dehtor — Eeinedg ly suit. — Certain land having 
been attached in execution of a decree by a District 
Court, S, Ihc represtutative of the judgment- 
debtor, prefen ed a cbiim to tlielaud in bis own right, 
which was rejected, and the land was subsequently 
sold to a stranger, and the sale was confirmed on the 
23rd Pebruary 1884 Ou the same date the High 
Court, ott appeal by S, set aside the order rejecting 
his claim. The District Com t, iu iguoranco of tho 
order of tho High Court, haviug subsequently put 
the purchaser in posstssion of the land, 5 applied 
for restitution, but his petition was rejected bv tho 
District Judge. In an application under s. 622 of 
the Civil Procedure Code to lovise the Judge’s order, 
on the ground that he refused to exercise his jurisdic- 
iion to restore .S to possession, — Held that the order 
of the District Judge confirming tho sale was passed 
without jurisdiction, and that the District J ndge had 
mo power to restore possession to S. The High Conrt 
therefore could not interfere under s. G2J. The 
Tcmedy of S was by a separate suit. Subbaxa x. 
T Ar.T.Axrw A . . . I. Xi. K., 0 Mad., 180 

205. — — Jurisdiction, Zn- 

terference toiih exercise of — Trial of case cognica' 
hie onlg by Small Cause Court. — S instituted a suit 
against T in the Conrt of an Assistant Collector of 
-the first class, who dismissed tho suit. On appeal 
hy S the District Court gave her a decree. On second 
•appeal by 37 tbc High Court held that, as the suit 
was one of the nature cognizable in a Court of Small 


STJPEBmTENDEHCE OP HIGH 

CO U BT — continued. 

4. CIVIL PEOCEDUEE CODE, S. 622 
— continued. 

Causes, a second appeal would not lie in the case, and 
dismissed it. F thereupon applied to the High Court 
to set aside, under tho provisions of s 622 of Act X of 
1877, the proceedings of both the lower Courts, on the 
ground that both those Courts had exercised a jnris- 
dictiou not v cstod in them by law. Held that the 
High Court was competent to entertain such applica- 
tion and to quash the proceedings of both the lower 
Courts, under the prov isions of s. 622 of Act X of 
1877, aud the proceedings of both those Courts should 
be quashed. Observations by Stuabt, O.J., on the 
powers of revision of the High ('ourt under s 622 of 
Act X of 1877 SAKNAii Tevtabi V Sakina Bnii 
[1. Xj. B., S ah., 417 

206. Jurisdiction, In- 

terference loith exercise of — Peng. Peg XVII of 
1S06 — Reiiempfion of mortgage. — After a mortgage 
had been foreclosed under tho provisions of Ecgnla- 
tion XVII of 1806, the representative of the mort- 
gagor deposited tbc mortgage-money in Court. The 
District Judge ordered that tho money should be 
paid to the mortgagee, on tbo ground that the mort- 
gagor had not been personuUy served with tho notice 
required by s. 8 of that Bcgulation, and that it 
did not appear that she had been aware of the fore- 
closure proceedings. Tlio District Judge snbsequcntly 
ordered the mortgagee, who was in possession of the 
mortgaged property under tho terms of tbc mort- 
gage, to surrender the property. The mortgagee 
applied to tho High Court to revise these orders under 
s 622 of Act X of 1877. Held that the application 
was cutcrtaiuable under tho prov isions of that section, 
and that the orders of tho District Judge vveie made 
without jurisdiction and should bo set aside. Hazabi 
Lab V KnEEit Eai . . L Xi. B., 8 All., 576 

207. —Jtirtsdiction,In- 

ierference icith exercise of — Improper refusal of 
Jurisdiction. — Where a Munsif improperly refused 
to investigatea claim under ss 2/8-280, Civil Proce- 
dure Code, 1877, he was held to have refused to 
exercise jurisdiction ho was bound to exercise, and the 
Court set aside his order and ordered the inv estigation 
to be made Jaaimeea ti. LuoHvrirK Pakdax 

[4 C. X.. B., 74 

208. Appeal against 

appellate decree by party to stiti leho did not appeal 
against original decree. — 5, having mortgaged land 
to K ns secuiity for a debt, sold it to V, who under- 
took to pay the debt K, alleging that C had under- 
taken either to make V pay the debt or to execute a 
mortgage of bis own land to secure its repayment, 
and that V had dispossessed him, sued S, V, and C 
to recover tho debt by sale of the land mortgaged, 
mesne profits from V, and costs frpm S, E, and C. 
Tho District Munsif decreed payment against S; 
mesne profits, and, in dcfanlt of payment by S, a sale 
of the land against V; and costs against .S, V, and C. 
V and C appealed against this decree. The Subor- 
dinate Judge found that the debt had been paid, and 
held that, oven if the debt had not been paid, K had 
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DO csnM oftrt on »p*nirt VorS imt if 8t«U,Drsnut 
C sad daisied the loit (gimst r Tie bsbor 
dinaU Jud « alM teld tint be bad no jorudieiion to 
latfrfcre with the decree 6 and oir no 

rcaeou to ict<rffr« with the decree sgaioat C S 
appealed a"* nattbu decree ^TeMtbat eTCBiffivaa 
Dot entiUfd to appeal >n order to hate the decree 
afa njt him act aide the error of the Sttbordinate 
Jnd^'econldbe corrected tinder i. C‘'2 of the Code cf t 
Oril ProceJore by a d reel on to ezerciae the dtaerc* 
tiooary power pireo by a 541 of the Mid Code I 
SesBiBSio Kbhhwik I LH., 8 Mud., 193 


/•terTireere m/i eaecc ,e of-Aet XL «f f95S ! 
(BeegallUnertAel) , S—rtfetaltoedm trtr,„» 
wM etrtijltelt 0/ edno%„traUe% (a dtfnd I o> 
maoe-Under a. 3of the Dengal Minora 
Art (XL of J858) tl e Cml Court baa n power to 
refuse to admit a pereon who Lai o^ Uined a certifi 
cate of admiB itraliOD under the Art to defend a nit 
TO the triro^i Whalf aa pnanlian nf aseh miner 

ooder a C'S of the Cir 1 Peocedore Code BJXPio 
0*1 r OosiwB gniwiai 1 L. H., 7 AIL, 014 

j <J ■ .! i . I# 

t a * improperly refoicdeoa "end 

ir^ iw *‘L‘* »ariinc« with the jedemrat 
^ *® *** "* li»d art«I la the 

withiB the meaiuas of a. 622 of (l>« I 
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r?.“ S,TA‘i“"'' 
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eedlJnclnde „ *]“* Sf^* P”" 

ml!, a, SSS 
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7 AlU sse bbteiredoi. 1 L 
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^ 1* B., 13 Calc.. 225 
213 

tmol HTey,f«„<y"_. “ J/w- 
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retsToed the plaint for preaentatm lo the p'T« 
Court tmder a. 67 of the Ciol Proeninre Coi 
Beld by the Fall Ecneh that the Mnni f ha-1 kW 
upon an erronioai tiew, at the only aobjcrt-icd^ 
cf the rait waa the Iid9| that be had coeieqaeJy 
failed lo exerriie a jof'i fiction reited la hir •» 
the Di)rh Conrt iraa tberefere eompetent to 
ordfrnndera. 6S3 of the CirilProcednre Cole 

I remit of Aaitr JTaeian T 8\to Baiih Simj\ 1 L 
S,H CaXe . B. and J/aya. Ram r Jiko lal I L 

R^7An SSG If (hatlhe<joeilionatoirhicha6*J« 
theCi(3FreerduTeCodeappbeiarei{ne«ti nioiJt» 
diction only The meaning: of the Acbion of ^ 
Pnry Cmnn! in the former csie If thil U IL* Ce^ 

hai jnnidiction to Lear and determine a Wit, dW 

loriwliction tohearanddttcrmineaTlqaeiticia'a^ 
a tie m It atber of fact or U«, and lha the 
Coort haa no jnrtidietioo under a. 622 to tnijaire*® 
the corrrrtieu of lU new of the law, or theicwf 
neai of iti 6od npi aa to faeta bnt 
appeal la proildrd ite decuten on qnMtimnei^ 
kinda la 6aaL Per SrsaiowT and 
Claneeafa and (1) of t S'**, aptei/yii’8 
on which a aeeond tppml liet to the H<yh Costh 
embody what a C22 refera to In thewerd 
that It to lay, lo meet where the Coort 
the ncrciae of III joriadiction, eome too 
which b eontrary to lemo apcc 6cd U» or owr 

haeiDir the force of law or failed to detennin*^ 

matenal uioe of law or niagc CL (e) «•■** 
lodicBtea the neaeins of tie woeda ‘ matenal I'f'T 
Unty”lnfc622— i.e lorae matenal Smsntl^^ 
ptocedof e ‘ which jnay ponihly lar e produced irff 
or defert in the deculon of thecaieototrtherten '- 
J/.L.wWr Bueax, 1 L Pm 3 
red to. BiDunLtraar Dunrlta: „ 

[LIi B.,8Ali.i“ 

213 i .y,rie//e<»»^ 

laterjirewre wifA tiereut eff—iltaex’f 
diritaw" — Amredttml tj decree— Cinf 
Code, a mX—AelXX af 1877, tel II >0 
In neentum of a decree for partition of imnni'ra#* 
property panedin U7A a djpnteameailo tbee^ 
ewtion in reference to portioo nf the property a™ 
m 1881 It waa finally decided that the 
ferttre in its deacn0ioD of the property tnd th^ 
fore Incapable of execution In ifar 1SS5. on irp“' 
cation by the decree-holder the Coort pai^ “ 
order amrodiog the decree, the amendnirot ha’ i 
reference to an anlhmetieal error The 1®°??*?*, 
debtor appbed to the High Coort for reibioo 
order on the grounds that the amrodment « 
decree was barred by bm Utv>o and that the 
itielf beiny barred by limitation and 
Tonoeed to be Incapable of execution Ci» 
bad arted lejoud iti jonidiction in amenmc? 
Beld that the appliatxm fer reriiien moil » 
rejected. Per OtUTItin. that the ffibb 5®5" 
had DO power to entertain the appl at yo n° 
a. 622 of the CIril Proeedare Code wl b refemi« ^ 
the drciauio of the Pnry Council In Am'' •Ce"* 
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JCian V. S/teo SoX'sh Sinsi>r !• L. S., 11 Calc., 6, 
and ol tlicFull Dcacli in liadani Ktiarv. Dhu Jtai, 
I. L. Jt.iSAll., Ill ; and further that, upon the facts 
stated, the Court ought not to iuterfere. Per Mah- 
llOOD, J., that the Court nas not precluded from 
cntcrlamiiu: the application for revision under s. G22 
of the Chil Procedure Code. Amir Maesan Khan 
V. Sneo Sitlsh Sin^/i, I. L. U., ll Calc., 6; Sadami 
Kvar V. Jltnu Eai, I, L. P , 8 All., Ill; Ka^hn- 
noth Pas v. Raj Kumar, I, L. R , 7 All., 876: 
Surta V. Ganpa, I, L, R,, 7 All., 411 ; Magni Ram 
V. Pil, J. L. R,, 7 All., 838 ; Kar Prasad v. 
Jafnr Alt, 1. L. R., 7 Alt., 345, referred to. Rhag- 
Irani Singh v. Jageshcr Singh, WeeX'lg Kales, 
All., 18SS, p. 67 ; and Ala Sail Khan v, RamtVf- 
im-nissa, TFeeXlg Kates, AIL, l''S6,p.3S, disscirtcd 
from. The meaning of the term “jurisdiction'’ 
used in s. 622 of the Ci\il Procedure Code must not 
he confined to the territorial or pecuniary limits of 
the poners of a Court or to the nature of the 
class to which the case hclongs. It implies, in adifi- 
tiou to questions of those kinds, the presence or absence 
of a positive authority or pow.r conferred by the 
law upon tribunals in cases which satisfy the other 
couditious referred to. lu framing the section, the 
Legishature gave to the High Court'power to interfere 
with the action of subordinate tribunals in cases 
whore there is no remedy, cither by appeal or other- 
wise, and where those trihunals haae either ex- 
ceeded or wrongly declined to exercise the authority, 
the power and the jurisdiction which the law 
confers upon them, or, under the pretence of cxcr- 
dfing such authority, power and jurisdiction, have 
acted against a pe»sitivc prohibition of the law. 
Comte V. Eduards, L, R., 3 P. P.,103, and Crepps 
r. Durden, 1 Smith’s L, C., Sth Ed., 711, referred to. 
Held also per ^Iahmood, J., tlmt in the present 
case the Court below had jurisdiction to entertain 
the application under s. 20G of the Code, that it did 
so entertain it, and that in making the amendment 
its action conld not be regarded as beyond the limits 
of its legal power and authority, so ns to render it 
open to the objection of the exercise of jurisdiction 
“ illegally or with material irregularity ” within the 
meaning of s. 622. Lucas v. Slephen, 9 W, R., 
SOI; Oomanund Rog y, Sutlish Chunder Rog,9 IF. 
R., 471 ; Zuhaor Hossein v. Sgedun, 11 W. R., 142 j 
and GolttcX Chunder Jlmsanl v. Ganga Karain 
Mussant, 20 IF, R., Jll, referred to. Dhak SlKOn 
V. Basaot Singh . . I. L. B., 8 All., 519 

214. Dismissal of suit 

iciihout considering merits on technical ground — 
Suit bg sole partner for partnership debt . — -A 
Court of Small Causes, without considering the merits, 
dismissed a suit bronght by a sole surviving p.irtner 
to recover partnership debt, on the ground that the 
plaintiC was not competent to maintain the suit 
without joining the representatives of the deceased 
partner as co-pkxntiff Held that it was the Judge’s 
duty to hear and determine the suit which was 
brought by the person legally entitled to bring it 
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alone in his Court, and in declining to entertain it on 
the merits he had failed to exercise his jurisdic- 
tion, nud had acted with material irregularity within 
tho meauiug of a. 622 of the Civil Procedure Code. 
Huhanmad Suleman Khan V. Fatima, I. L. R,, 9 
All., 104, and Dhan Singh v. Sasant Singh, I. D. 
R., 8 All., 519, referred to. A suit should not he dis- 
missed oa merely technical grounds when tho merits 
arc proved and no injustice by surprise or otherwise 
wiU be done. GOBDfD ITbasad r. ChsSTJAK SEjcnAE 
[L L. E., 9 AIL, 488 

215. — — Failure to 

exercise gurisdiefion.— Where a Subordinate Judge 
wrotigly held that a suit a-as one of the nature 
contemplated by s. 539 of the Cit il Procedure Code, 
and returned the plaint for preseutatioa to the Dis- 
trict Judge, — Held that the High Court had power, 
under s. 012 of tho Code, to interfere, the Subor- 
dinate .Tudge h.aving failed to exercise a jurisdiction 
vested in him by law. VlsnrAXATH Govutd Desh- 
JUXE r. RiMBnAT . I. L. E., 15 Eom., 148 

216. Jurisdicti on. 

Interference uith exercise of— Alleged irregularxig 
bg District Judge in decision of suits. — A and E, 
iKith of whom set up a claim to certain land, bronght 
separate rent suits ngninst the tenants. In none of 
these suits liid the amount ciaimed exceed RIOO. 
After tho institution of the rent suits, A sued B to 
establish his title to the hand in dispute. Tho 
District J udgo before whom the rent suits came on 
appeal allowed them to stand o\ or until the decision 
in tho suit between A and B. That suit was decided 
in favour of B, and tho Judge then decided the rent 
suits instituted by B in his favour, and dismissed the 
suits instituted by A. Held that there was no such 
irreguinrity on the part of the District Judge in the 
course which ho pursued, of making his decision in 
the rent suit depend upon the decision in tho suit to 
establish title as would justify the Court in inter- 
fering under s. 622 of the Civil Procedure Coda, 
Dooboa Kajuin Sen u. Raji Laed Cheittae 

[I. Ii. E, 7 Calc., SSO 

S. C. Deega Eaeain Missek r. Gobuedkijk 
Ghose 9 C. L. E, 86 

217. ■ Jurisdiction, 

Interference iriih exercise of— Sale to execution of 
decree against estate of deceased — Suit againH 
representatives of deceased husband’s estate — Order 
releasing propertg from attachment. — In 1862 a 
suit for mesne profits was brought against certain 
persons ns being the heirs of one Romanath Lahiry, 
deceased, among whom were his widow and two infant 
sons. During the pendency of this suit the two 
infant sons died, and the u idow was made a defen- 
dant as representing the estate of her deceased sons. 
The suit was decreed in favour of the plaintife in 
1875, and on the plaintiffs applying for execution the 
widow objected that V'jths of the properties, against 
which execution was sought, was the property of her 
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adopted cn vbnsj die fl](^«d ta kart adoptrd in ! 

Tiie adopted aos <rai tiot isada a ra.tj ta Ika | 
rnit lb 9 obj a xn was OTcrnsIad, bet tbe cima j 
objeat ro «-»i uken bj tha adoptid wn tbron’h hi* 
utaral fitbar ai bii geardixo aod nazt fn<nd,ai>d , 
Uis Court T«}aa*c<l tba i^tbt ibar* from attachmaot 
asl allowad tba objaatKn. A^uut tbu order aoma I 
of tba pluntiSi ippnlad. bet pntdiBg tbe aptxaJ 
fOvbtr of the pUiDtrifa appbad to the Bt^h Cbait i 
seder a. C'^Sof tbe Code cd Gtil Proaedora to bata ! 
tba ordar aat ai da. Tbe Coort rafssad to tatarfera * 
* tb tba order loaacmeb aa tbara appeared to be no 
tnatarjal uragnUrtty tbaraia. «oii£H CBr*l>r» 
Eibibt a 2kiL Cotm LiBiar I 

[LI*.n.,UCalft, 45 


218 




laiw/aaraaaan/i eraann of—Ctt I PfortdmnC^e 

J«S2 t 30—ParTi,ad4f4af/tr4ecru A^tobcrdi 
^a Jnd,abartc, r-raittd tba juoior ardanr of a 
Hindi to be made a part* to tbe proceed rip* fa aif 
aoban f % o tajiad by tbe »«ti««r indo* 

jea SI a oabtoa of IbeL deaeaiai haibaad the Hiab 
d aiiaed to interfere oodar «. a 22 r.f tba Crda 
of C n] I eoaedwa. Luoaiiiut a Caniaa \ rsia- 
t.L.H^«M4d^227 

, Jtntdttftam 

aaeacia a/-D,an a/taU ia'f. 
U%t dpflua! at Uaid UptatmtaUu -lea nut 
t^!r * *'« 4«<«d»Bt. tba 
ate died befera tbe beinog SixtT-tbeaa dan 
ate tba death of tb* drfaadaat tba pl^ttS apiltatl 

fare of the dee«»ed dafendan^ On tbe 2^ 
E<rte»W 18$0 lb, Conrt rajeaied the afrlxi^ 
iTiBofArt xvofirr 
faa ra t to abate On the maa day tba 
toartanda Ihairder 

of tb, r5,il ^ the aaia pi>dtTa.d£! 

220 L__ , 

The defaoSli« 

l»teaa »» the>^rt of fart 

k«sr«arMdl,,tb*riISjf^ ^‘dianS^bicb had 
l^oea tbe ebuta. baiXtd«»a fa 

t..b«bhi2aSi-,£S"«»c ^ 
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tbe Pnry Comiefl,he hi.1 baBtfarrad the alarm to G 
bi* ecnostl la tbe ea«a, "wbo bad failed to mfr« tim 
*ad be prayed " that tba eaid persoa Bight be bioigat 
apoB the racerd. and that etecntioa fv 
at the laid aharaa miabt be ptren apainrt hisi. 

CoQit pitted aa ordar npon tba applieatK^ aEtf 
oa f, to iboB aaoK why he sbstiM not be eauad s W 
to rwtore the abaiw made orer to bim by E and fa 
therrapoo died an amwer denying that he »a* l-< 
oortodiia of theahiraa. and alleging that be na* tto 
piu^wr for Talne. Tbe Conrt pa»ad « 
dating that O » Hama abDald be pbead an w 
ir a o t d, so that the decree micht be neantad ajan* 

ban. Ei/dthattheappLeat»tibrEwaiB«Mlto» 

and actnally «ra* coa praying that, fa rrapert cl W 

acnp raetitntion of wbiabwaa being tnfteeedKVta 

him. tbe panen to •bom Mma latairit n it, » 
la*, had tome pandine the wit. miglrt w ” 

himttU in *0 far ai rech jure**- had pauad ft® fa- 
b* hn^ht nnder the optraiioo of the aieeal^ 
pmeaeding* j that tiU - ai an appUcatanoadw J 
of the CiTfl Preadnre Code s »nd the order p«^ « 
tt,WiBg appiaJabla under * S8S 121) 
toreiuwi b^mgb CtoortsodiT*. tS» Bai«» 
a aiviootfa Kisx I,IiE^7AJU«ai 

22L 

* l9—Ofdrrrt/Mtt*j yea*u»io* fewa — As W 
paiead nadar «. 18 of *et IS of IsOS, ref^nf 
to (<I^ u at appaaUbla nor if tba Jsdit^ 
aiemttd hi* ditmiam. Bible to ren*.ea snaff s 
of tb* Cod* of t»nl Ptoaadara 1* »* T**5**aa 
wi»* ^ I.L.B..10M«d..83 

Sra Ajomiocs T. L. E, 10 Mnd, M 

«>0-«t Jfaatrw*/'** 

It'laCalBty ardtr trial appeal Itat/roatJiMaliefJ^ 
—rarer a/ Ctari Thrrt i* nothi"?in*- ^ 
Of tbe Code whxb praTanti lie B^b 
aettioi' isds an fatotoentory order if Bade •> “V 
tnriMhethin. The word “aa**' fa that 
•111* rncTigb to mclnde Wfhan order and the o^ 
•* mod* of any oae “ loelada to mntb at th« 

Ufa fa any ant aa rtlata to aa jntartaent^f orati 
oL»-»aJl.»T«T JoiM* I* C.X.E..«3 
Smpir Malommod Rata 1 L -R- j'"- fi' 
CUfiarSapi r LatlraJ wf 

233t FartdAlmadT J>mUr\B\tul L-RaddU- 

iW.diuentadfK®. 

aadparpaataf* 6S2-Ctnl Praeedtrt I edeO^h 
a «W— /»<arf<>ni<»re eetfaaa — An appGeatrt t 

•-623 oftbeGta Proeadnre Code eamwrt ba^^ 
talaad fa tbe ca»a of tbwa laUrtccntorj rndm . 
vhicli. thoogb oo Immediat* *17”* *’“•.5/'^/ h, 
esppBad by a. S'!! which prorWe* that they 
Bade a emoad of objection is the appeal **i 

final iten*. The purpo** with »bleh_; 
framed «a* to anabl* a p*rty to ■ aait to 
varderot alowerOonrt rtrtifled by the D^“ 
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where there wotild othern ise be no remedy MoixiiAl 
KAsirmnAi e. Nana . X L. B., 18 Bom., 35 

224. Interlocutory 

order — Rejection of application to appeal at a 
pauper. — '« npplication for permission to appeal ns a 
pauper was presented, not by the applicant personally, 
but by his pleader, and was oU that ground rejected. 
Seld, on an application to tho High Conrt for revi- 
sion, that e. 6J2 of Act X of 1877 did not apply to a 
proceeding of so purely an interlocutory character 
as mentioned in s. 592, and such application therefore 
could not bo entertained. Habsahan SnrQn c. 
-Muhawaiab Eaza . . I. L. E., 4 AIL, 91 

226. 7 Rejection of 

applicalion to sue os a pauper — Refusal on ground 
of suit ieine barred. — An application to sue as a 
pauper having been refused, on the ground that tho 
suit was barred by limitation, the High Court on 
revision permitted the applicant to renew his nppli* 
<atiou to the Court below. The Subordinate Judge 
verbally rejected this second application, st-iting that 
he would deliver a written judgment. Before the 
written judgment nas delivered, tho applicant offered 
to pay the usual Court-fees (although not actually 
tendering them at the time), and asked that the 
petition might be t.rktn as a plaint filed on the date 
of the first application : this offer was mentioned and 
refused in the written judgment. Held, on the case 
coming up to the High Court under s. 622 of Act X 
of 1877, that the circumstances of the case were not 
such as uould justify the Conrt in interfering under 
that section. Eam Sahai Sing v. Mantbaji 

[I. L. E., 8 Calc., SOT; 0 C. L. E, 223 

226. ■ Rejection of 

application to sue in formd pauperis — " Right to 
sue” — Limitation. — 1\ here an application for leave 
to sue as a pauper was rejected with refer cncc to 
8. 407 (c) of tho Cn il Procedure Code, on the ground 
that the claim «as barred by limitation, aud therefore 
the applicant had no right to sue, — Reid bj the Full 
Bench that the Court had acted within its poners, 
and that its jurisdiction not having been exercised 
illegally or with material irregularity, the High Court 
had no power of interference in revision under s. 622 
of tho Cml Procedure Code. Amir Hassan Khan 
'v. Shea Baksh Singh, T. L, R., 11 Calc,, 6, referred 
to. Per JIahmooi). J'. — The word “ case” as used 
in B. 622 of the Civ il Procedure Code should be under- 
stood in its broadest and most ordinirr} sense, inclnd- 
ing all adjudications which rrright constitute the 
subject of appeal or revusion subject to the rules 
governing tho exercise of the appellate and revisional 
jurisdictions respectively ; and it comprehends adjudi- 
cations uridcr s. 407, which fall under the same 
general category of adjudications as the rejection of an 
ordinary plaint under s. 53 or s. 64. Phul Singh v. 
Jagan Nath, Weekly Rotes, All., 18^2, p, S9 ; 
Rhuliiethri Lai v. Bidiadhis, JVeehly Rotes, All,, 
p. 69,- and Sital Sahu v. BachuBam, Weekly Rotes, 
All., 1882, p. 92, referred to. Also Per AUmroon, 
j;— Tho provisions of s. 407 must be interpreted 
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strictly, inasmuch as they operate in derogation of the 
right possessed by every litigant to seek the aid of the 
Courts of justice ; and au exercise of jurisdiction under 
that section when such exercise of jurisdiction is open 
to the objection of illegalitv or material irregularity, 
would form a proper subject of revision by the High 
Court Sar Prasad v. Jafar Ati, I. L. R., 7 
All., 345, and Ammal v. Rayudu, I. L. R., 4 Mad., 
323, referred to. Chatiabpai. Singh v. Raja Bam 
[I. E. E., 7 AIL, 661 

227. — ; -Res judicata, 

JSrroneous decision on. — A wrong decision on a 
question of res judicata is not a subject for the inter- 
ference of tho High Court under s. 62i of the Code 
of Civil Procedure (Act XIV of 18s2). Haei Beikaji 
V. Nabo Vibhvanath . I. L. E., 9 Bom., 432 

228. — — BCtgh Court’s 

poicer of revision — Res judicata — Jurisdiction, 
Meaning of the term. — The plaintiff sued the defen- 
dant to recover arrears of an annual allowance to which 
the plaintiff claimed to be entitled under a sanad 
dated 1846. The defendant in his defence raised 
certain points most of which lie had mised in a 
prev ions suit brought against iiim by the pi linriff for 
the recovery of arrears of tho same allow ance, and 
which in that suit had been decided against him The 
loner Conrt held that tho decision in tho former suit 
oper.ated ns res judicata, aud refused to allow tho 
defendant to put forward any now matter which 
might and ought to have been urged as a defence in 
the former suit. A dcciee was made iu favour of the 
plaintiff. The defendant applied to the Hijh Court, 
under s. 622 of the I ivil Procedure Code (Act XIV 
of_ 1882). Meld, 'following Mari Bhikaji v-. Raro 
Vishvanath, I. L. R,, 9 Bum . 432, that the decision, 
even though wrong, of a question of res judicata vras 
not a failure, or a c,ausD of Liilure, to exercise juris- 
diction and did not warrant the interfereuco of tho 
High Court under s. 622 of the Civil Procedure Code. 
Ambite-vv Krishna Despande r. Balkeishna 
Ganesh Ameaphekab X L. E., 11 Bom., 488 ' 

229. — — — Sate in execu- 

tion of decree — Fraud — Setting aside order con- 
firming sale. — The parchaser at a sale by public 
auction succeeded, by the exercise of fraud and 
collusion with the Qgeut of the execution-creditors 
(though without the creditors’ personal knowledge), 
in becoming tho purchaser at a depreciated value. 
There was no material irrcgularitv in publishing or 
conducting the sale Meld tliat tho High Court had 
power, under s. 622 of Act X of 1877, to rescind the 
order made by tho Conrt of first instance confirming 
the sale. Scbuaji Bah r. Seinitasa Bah 

V [I. X. E, 2 Mad., 264 

230. ; — Sale in execu- 

tion of decree — Pre-emption — Cicil Procedure Cade, 
1877, ss. 810, 311 — Locus standi of pre-empior in 
execution proceedings. — A person claiming to be 
a co-sharcr in certain undivided immoveable property, 
a share of which had hcea sold in execution of a 
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that there being no appeal n the caie to far aa be 
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the I wer Cfurb a 1 ihe arplwat oof -rrouion mnat 
therefor UoiantKd Uiaufis** Kra« e ITamt I 
tL.R,CAIL.42 
-r~, a/ 

tVbie'r efeoel o/T- 

u ,* dttnbniio. waa ordered among 

the file mot to tealiutionof aiicta-Z/e/d that It 
C«rt Mdfea'e?.'!^ minfed to apply to the flmli 

tZ.li.Il,4UacL,SS3 

Sss: ‘trsr 

saia™\.vH‘SVrS'i 

Cinl Procednre The D t i ** 

ipplicttonforeaecDlionmal * •*>? 

theappUcal^nnndeVrSfi,^ "" 

for eiecnton w.. "o oppljeatfeo 

the petition for^i.ratiir* »PP“* **»* 

that the Hiah r«„»t .^tonglj rcierted but 

S* •' off fS™ “ •■ «- »• 

the appl cation nfl.t,.» ”oi/*T ** TejeHioc 

' '^tisasua e ^ 

233 P-L.lL,eM»d^e08 

•tom aereial decril wr *'*•'■* debtor aea oat 


SUPERINTEIIDErrCE OP HlOH 
COORT— reafiaaed 
4. CIVIL PROCEDtniF CODE, S C22 
—eomfmiJ 

oMalned an order for aile In • Riatih-t Ccert aad 
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property anJforrateahl* d atrlhatiou of thernaeedl 

of aale u> bo bet I In eiemtlon of the atUehosi 
alr^y made The Diitnct Jodge bed that tie 
tratmiT ofdrrvaa * Iwr to Uth theae apprieationi 
J/*fJ (bat Ibe order rejertlag the appUratioa 
able d atrfbntloQ waa wiwng and that the 0^ 
Conrt bad fowrr to aet it ailde on rerSwon 
a. CSS of tb« CJrll Frocnlnr* Codes, the dtJC' 
bating failed to eiertlto a Jarlaitictlon rerted b i® 
btlaw Vibitionitir Piaatnaxa 

p.I-3»wlSMKi.8’3 

S34 - /?*aef ca /»' 

yroeecaf t—Jei X tf 1S72 fCrraaraef 

Co4tJ 11 dSt. dJ 2 — The diarrrtwnary power et 

a Ci«il Conrt. heforr or a^alnrt which aa «“« 
■Decttonca) in K 4 A or 4C9 cf Art X of IS S * 
aJIeztd to bare been eowo itted to prant or •’ 
oaBctien to th» pn-acmtion far aorb off oer M »“ 
•abject to revliioa b* tho lliyh t>ort aader 

AelXcfJSTr If TUI X4Ttn c*T*f.»Tcm» 

0 ? Stipao I'UiiAP E la lU 8 OB’* 

235 . ■ _ »>.»> ^ rrrt 

orcf S»atl Ctmit Cwr*. 
ttetti tf it Awo/f Cantt 

oatafe mwoeeal/epeoperfy — The plamtlfl broepA 

a oolt in the Calralta Coart of Small Qrtim •• 
morrr damspea for trrtpaaa to rrrtaln moorow 
property of wbleh*be proreO be waa In ?'**”*’£ 
Tbo defendant rontrnd'i that taeb a amt waa one 1“ 
thediterroinitioii qf a right to or inlenat la 1®®” 
able property, and waa therefore mt mwot^ 
able la the bmall Canae Conrt The '•mall Caw 
Conrt decided the eaee, aad the ITiph Conrt « “ 
Bppbration aeder t. GS®, granted a rule to 
canae wby the jqdfinent ahoald not be art W 0 » 
bclnz withont jnrudietien. Jiild on inch ofr 
tioo, that the Cmrt had jnnadiclioo to 
•neb a anlt. PiaiT SfuETW OBOaiCo »• 
Cbcpsib Oifcoorr I.I*. R.. U 

250 CttT 

Code, 2SSa t 43-Camit tf afl>en-S/l>““3 ’ 
elftiStfartlt ni/i for reaf dnjtr ^ 

•ear* — Prtltionrra filed two anIU iD a SmaH Ca 
lonct on the tame daj to r«orrr rent dne for l 
oacemlreycart under the aameleaar 
Iba two eUima rxeerded the peennlary hm|toI 

Co^’a jnrudictton The anlt for the rent of Ibr^S 

year wai diamUaed under a. 43 of the Code of 
Procedure, oo the gronnd that the claim <"?"* j. 
haro been included b the auit for the / jj., 
rent OeU m an application under t«Ta . 
High Court to art aiide the order 
a 43 did prevent the maintenance of the two ^ 
yrt aa the pet ilionero had no intentioo of al*o<l»^ 
cither elans, the proper coarie wa* to alio 
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to botli suits and file a fresh snit in a 

competent Court Aiaotj r. AnnoorA 

p. L. E., 8 Mad., 147 

287. ~ — — C>ril Procedure 

Code, e. 25, Order under, for fransferi of ittit , — 
Held that an order under s. 25 of the Civil Procedure 
Code, tmnsf erring a suit in wliich an appeal would 
lie from the decree made therein, was not subject 
to revision bj the High Court under s. 622. Pamd 
A nAfAD 1 . Dci,Aiti BiBi . I. L.E , 6 All , 233 

MTjnAiijtAB Satoab Husek V. PmiAK Chakd 

p. L. E., 20 AIL, 395 

238. - — Ccurf Feet dot, 

1S70, j. 6, and teJt. IJ, art. 17 flj — Stamp — Valua- 
tion ly suhordinatc Court — Practice — Cirit Proce- 
dure Code ( Act XIFof 1SS2J, s. 022, and Pom. Peg. 
II of 1'^ 27, s. 5. — A decision by a suhordinatc Court 
on a question of laluation, determining the amount 
of a Court-fee, is, notwithstanding its declared finality, 
subject to revision by the High Conrt under s. 622 
of the Civil Procedure Code (Act LIV of 1S82) and 
E. 5 of Beguiation II of 1827 VrrnAi, Kbiska c. 
BA 1 KBIE^^A Jabaedak I. L. E,, 10 Bom., 610 

239. Order dirmiss- 

1117 *'•'< /*'■ iutt£!cieni tfamp . — In a suit instituted 
upon a ten-rupee stamp for an account, the removal 
of the original tnistcc and the appointment of a new 
trustee, where the value of the trust property was 
5 laLhs of rupees, the Court below directed that the 
stamp should bo calculated upon tbe value of the 
trust property, and ordeicd that tbc deficiency sbould 
be made up within a particnlitr time. Before the 
time espired, a rule was obtained from tlie High 
Court under s. 622 of the Civil Procedure Code to 
show cause why the order should not he set aside. 
Peld that the rule must be discharged, innsmucli as, 
if the suit(hnd been dismissed on the expimHon of the 
time limited, on the ground that the relief was not 
piopcrly valued, there would have been an appeal. 
OsiBAo Mieza 1 Jobes . . 12 C. L.R., 148 

240. Order made 

kMcuI gvrisdietion under Act XZX of 1811, tt. 3 
and 4 . — "Where a District Court, purporting to act 
under s. 4 of Act XIA of 1841, directed an inventory 
of the estate of a deceased person to be taben with- 
out conforming to the requirements of s. 3 of that 
Act, the High Conrt set aside the order under s. 623 
of the Code of Civil Procedure as made without 
jurisdiction. Abbee RAimrAK r. Kvttx AnvtEP 

p. L, B., 10 Mad., 68 

24L Act XfX of 

1841, ss. 2, 3, 5, 15 — Order of Pisirict Court on 
petition it/ Court of Wards. — On a petition pre- 
sented by the Agent of the Court of Wards, a District 
Court made an order which purported to hav e been 
made under Act XIX of 1841, s 5. The conditions 
prescribed by ss. 8 and 4 were not shown to exist. 
Meld the order of tbe District Court was illegal, and 
was subject to revision under s. 628 of tbe Code 
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of Civil Procedure Paeaviata r. Coebector of 
Godataei . . I. L.R.12Maa., 341 

242. — — — Pengal Ten- 

ancy Act ('Flu of 1SS5J, ss. 104, cl. 2,105,100, 
108 — Pule 33 of the rules made under the Act— 
Jurisdiction — llecord-of right - Ciitl Procedure 
Code_ {Act Xir of 15S2J, ss 108, 622-Order of 
Special Judoe at to settlement of rents. — The High 
Court has no jurisdiction cither to entertain a second 
appeal from, or to interfere under s 622 of the Code 
of Civil Procedure with, an order of a Special .fudge 
in ri gard to settlement of rents. Shewbaeat Kobe 
r. Njepai i:or . . I. L. E., 16 Calc., 58G 

243. — - — — Pengal Ten- 

ancy Act (Till of 1885), s. 174 -Deposit, Sature 
of— Jurisdiction — Application under s 622 of the 
Cirtl Procedure Code. — ^The depo-it under s. 174 of 
the Tenancy Act must he of snch a nature as to be at 
once payable to the parties, and a Conrt has no power 
to set aside a sale under that section unless the 
judgment-debtor has complied strictly with its prov i- 
sions Where, tlicrefore, tbe Court accepted a deposit 
partly of cash and partly of a Government Promis- 
sory Note, and notwithstanding the objection of the 
anction-pnrcliascr gave tlio judgment-debtor tbo 
benefit of s 174 and set aside the sale, tlie High 
Conrt set aside such order under s 622 of the Civnl 
Procedure Code. BAnrvr Box r. Etjkbo Lab Gos- 
SAAir . . . . I. L. R., 14 Calc., S2I 

244. Pengal Tenancy 

Act (Till of 1885), s. 183— Suit for rent — Co- 
sharers, Suit by — Joint undirided estate — Juris- 
diction — Civil Procedure Code (Act XlT of 
1882), s 622. — A District Judge, in deciding a 
rent-suit, held that s 188 of the Bengal Tenancy 
Act prohibited tbo Court from entertaining tbe 
suit in tbe form in which it had been framed, and 
therefore dismissed the suit Meld, on an application 
under s 622 of the Civil Procedure Code to hav e the 
judgment of the District Judge set aside, that the 
District Judge bad acted in the exercise of his juris- 
diction illegally, inasmuch as s. 183 had no applica- 
tion to the case, and that his decision mast be set 
aside. Prem Chand Nushur v. Mohshoda Debi, 
I, L. P., 14 Calc,, 201, and TJmesh Chunder Poy r. 
Pashir MuHiclc, I. L. P., 14 Calc, 203 note, 
followed. Amir Massan Xhan \ . Shea Pahsh Sini/h, 
1. L. P., 11 Calc., 6 ■ L. P, 11 I. A, 237, dis- 
tinguished. Jttgobtikdu Pattuok V . Jade Ghosb 
AbkESHI . . . I. L. R, 16 Cale„ 47 

245. Miyh Court’s 

power of interference with order of Special Judge 
— Pules under Pengal Tenancy Act, Oh. TI, 
Mo. 25 — Power of Local Ooremment to male the 
rule — Pengal Tenancy Act, ss. 104, 108, and 189 . — 

A number of tenants were joined as defendants in 
a proceeding for settlement of rents under s. 10-i, 
cl. 2, of the Bengal Tenincy Act, and an appeal 
preferred by the landlords under s. 108, cl. 2, from 
the Eevenno Officer’s decision making all or nearly 
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kQ tbe traaiili r€tp<i£dciit». Tbe ippMl vu du 
mined b; (be ^prcml JdI^, oo tbe proand th»t 
•< maoi CoLrt fere rf IllO «eh >t there cere 
imsste ^efendinte had not been leild, and the apptl 
lenU petitioned the Ui,.b Court to eet aeide tbe order 
tinder i 6.2 of the Cud Proerdnee Code ifeW bj 
a Pad Beurb 1) that tbe Special tad.e refnted to 
exerciee a jurudiet oa reitcd in him bp taw | that tbe 
Court of ‘tpeciet ■indse tea Court nberdiDate to tbe 
Iliph oort , tod the Illgb (Ourt bad power to 
interfere under • C22 of the (ml Proeednre Code 
Sieieh^rat Soffx .tirps/ i*op, i L, R , 18 tale^ 
B'‘6 diaeented fr in (2) That tbe Local O^eniment 
aeted withm tbe powrre ernferred by t. cL 1, 
of the Bengal Tenancy Act in tnakiop mle 23 of 
Cb VI of the GoTeniTBetit mli under tbe Act 
by wbieb a land'ord ii anlbonzed to join at defen 
danU eereral tenants fu ue applicatlm for settle 
meol cl rvnts Iranaii Tuasn e Pkbsidb 
I 1*11, 23 Calc, 723 

. 2</eato<ao 

fron ercKire n/y«rurfir/ (m—Sprrtal ^fwfyeoefia* 
ia*e JStts'fl rr«ae» Aft ('TiH e/ 18S5, tt Ida, 
JM fioai-feey rfupel.-Dee.e.ot «/ tettUm'U 
ejprtf aet »y «< nrrtg tfi'tr aa-fre ifeseof Stf 
Tt3 J,i f£„, J,t y arsj the «tpec.al 

Judge under tbe Bengat Teutney A«t(^VnieflSSS) 

“ ? *?** 'J ,• ' ditpcte which bvt been tned 

and decided by a « ttl.mcnt effleet actiag ai » 

Act CV cf IS 5i, dumined an appea' oa tbe stonud 
^tnuappiulUctobin i tueb a ease, tbe Dipb 
Low deelined to interfere under a. C2* of the CtcB 
tywecnre Code bcirg of cpln on that the arttlnoeut 
*• D'"r»l 

ml, '•v*^ ™ * 1 Cb VI of tbe GorrniiBent 
lb t Art to «t ai be Ud done, 

to hi^.b T*""," “® ‘PI^l i»» 

Au Chowdhst e Kiwra P»B 

aniD Hanavr* X 1* B, 21 Calc, 835 

247 

Ihrcnrf.c. o/- 7>.n j 7“ dpeetol Jxfye. 

OTJJ r Aef.e/ ^cf 

diMrrton la i£ttin».ca"^k^^ eiercieea bu 

’'21 MV In It. “'»•'> Court 

with tUt JUTudictioa, Interfere 

“M'MtanwirSr, .""P* “ort nceptmoU 

Baai “^*^**®llAXACHauD r Babiv* 

H4a !• I'- S., IS Bom., 347 
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Jorudiftloo to bterfere only where the Iwer 
aete ur thout juriadirtloa or baa exeraaed ite 
diclim “illeirally or with tnalerlsl iregulany 
Uader*. W of the Dekksn AgueaUBraj* Ethrf 
Act (Xkll of 1873). the Special Judge ^ » 
reaiatonary power in all raaea where a 
of juaMceappeari to bare taken place ItSfcrL® 

to decide whether the fiadinp tar a ijUMtlon of f>rt BJ 

abnbordinate Judge ia of that uatore, and la rang 
whe If entirely wl bln hla jonwTeljoT. 

Bal,,! L n,I5 GC* 

DaXATA e ClUSMAlirFA . ^ -oa 

[I.I 1 .B,, 18 Bom, 288 

240. — 

Cowrfe Act (B«n Aet III e/lS'SJ, $ tS. t! (a). 
fs&wfi. (i) w*f (3), • JS— Parem/iee o/*frrf 
foe po«aeeei«s ayaroafa fAirJ parfa-mfarrrfrftM 

e/aiaetlaUtte —A obtained an Order w a Slav'd" 1 

durtagainat O ferr ponniioo of a houfe.and « exe- 
cntMa .b who waa found la poaaeaiioa of the boo** 
aind who waa repc-trd by tbe ttlUw 
bol ting poiaewioo for O, waa eneted by irSn « «* 
VunUtdar A thm applied to tbe ll>«b_5^ 
J/»M that tbe MamUtdir’a erder ’'af. 
ipeaVIug t^yead bit autberiiy, but that, at B * P*®r 
two to the High Court eooUined no diituet d*^ 
that be wat iwropyiag merely on behalf of tt* 
d-frndaut, the Qisn Court would u« Interfere ta w 
rxltaoKifiary imnfdietioa. KatbIIiia t ArtJj 
JlUS . . . I. KE, IS »>»>.«* 


ettraoKifiary imnfdietioa. KatbIIiia t AaO^ 

JlUS . . . I. KE, IS »>»>.«* 

250 —^Irrrg^eri*^* 

ef JfoeilefJar mrJate eeateaf •/ partita— 

oaewf rrjttol tw JfaesfafJar fa errfrr exe<wfi»» */ 
Jterri-Qfihfi a//acf— The applicant tooBgK 

two poaartacc} auita aganut tbe opponent lat“* 
klamlatdar't Coart for lbs recoriry of certtu 
pieen of land. By eonicnt. decreet were 1®“™ “ 
tbraetuUa that ualrti the oppoacat paid a 
aom of money to tbe applicant within twomOBtlifct 
latter itonllget roaetiioa. After tbe Qfir'l^ 
of two months, the applicant, allesiog that tbe moo I 
bad not been paid aa agreed, appliod f j eiecot-on 01 
the decTcta. Tbs ilamUtdar found that the 
bad been tendered to the applicant, bat bad hOT 
WTPngfally refnaed by him. He ordered exrt^i^ 
lisuB at to coata. but declined to male any ortrf " 
10 juaaiasioii. The applicant, thereupon appM ~ 
tbs High Cemrt in ita extraordinary i°rt*d‘rt» 
and alleged that tbe money had flft b<« dmy 
teedered. Btld that tbe decreet were inch a* to 
JfamUtdar could not legaUy make under the piv 
auiona of tbe Mamlatdara’ Art (Bombay Act lU “ 
ke76). and tbe conieut of parties eould net prenim 
power to do to. SfU aim that 

would not go Into tbe question aa to tMdnetmo 

the money It waa net open to the High 0’“" 
tbs eierciss of its extraordinary junction, 
into thii qaestloo of fart, nor would it be 
to further tbe execution of an IrrCf^r ' 

eapccuUy at tha applicant had a clear reoMJ 
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by suit. BAiTEAo Tatxajx Path r. Babaji 
Dhosbji BniVE . , I. L. R., 20 Bom., 630 

251. - -Mamlafdar, 

Jurisdiction of — T}ie plaintiff sned in a STainlatdaPs 
Court for possession of certain lands, alleging that the 
defendants held them under a lease, the time of 
■which had expired. The Mnmlatdar found the exe- 
cution of the lease proied, hut held.it to he 
colourable, and that the defendants did not hold under 
it. He therefore rejected the plaintiff’s claim. The 
plaintiff applied to the High Court in its extra- 
ordinary jurisdiction and obtained a rule to set aside 
the order, contending that the Mnmlatdar had no 
jurisdiction to decide that the lease was colourable, 
and that he ought not to have admitted evidence upon 
that point. Held (discharging the rule) that the 
matter was not one for the extraordinarj jurisdiction 
of the High Court under s. 62i of the Ci\il Procedure 
Code (Act Xrv of 1S82). The Mamlatdar had 
not declined jurisdiction He had considered the 
materials laid before him, and had come to a condn- 
sion. That conclusion, if erroneous, ought to be cor- 
rected in a regular suit and not by an application 
to the High Court under s 622 of the e ivil Proecdurc 
Code (Act XII of 1882). Kasbinath Sakhaeait 
Ktjikaea'i r. Hana . I. Jj . E., 21 Bom., 731 

252. Dispossession of 

a third person not a party to suit — Bemedy of 
person so dispossessed — Mamlatdar actiny icithout 
Jiirtrdicfion. — <? got a decree for possession against 
P in a Mamlatdar’s Conrt. In execution the Mamlat- 
dar directed the ouster of P, who was in possession, 
and who was not a partj tothedecrce. Seld thattho 
Mamlatdar’s order for the execution of the decree by 
the ouster of P was without jurisdiction, and that it 
should be set aside under s.62g of the Chil Procedure 
Code (Act MV of 1882). ChibaTA v. Ganoava 

[I. ti. E., 21 Bom., 775 

263. — — Order of 

District Judge acting under Domiai/ District 
JUunictpal Act fDom. Act JI of 1834), s. S3 
— Application to set aside a Municipal elec- 
tion — Order made at to costs — *' Court,” Meaning 
of. — A District Judge acting under s. 23 of the 
Bombaj District Municipal Act (Bombay Act II of 
1884) is not a "( ourt” within the meaning of 
the word in s. 622 of the < Hil Procednre Code (Act 
XIV of 183 '), and the High ( onrthasnojnrisdicth n 
to terise his order refusing to set aside an election, 
nor can it interfere rvith an order made bj him that 
the applicant shall pay the costs incuiTcd by the op- 
ponent. Babaji cakhauasi r. Merwakji Jiow- 
BoJi . • • . 1. 1>. E., 21 Bom., 279 

264. - ~ ~ Bed sion — 

Dlegality in exercise of jurisdiction — Judge'sdaiy 
to decide secundum allegata ei prolata.~jhc plain- 
tiffs sued upon two bonds cxccntcd l^y the' defendant 
in their father’s favour, one for U200 and the other 
forE99-15 annas. The defendant in his written statc- 
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COTJET — continued. 

4 CIVIL PROCEDURE CODE, S. 622 
— continued, 

ment, as well as in his deposition, admitted execution 
of the bonds in question, but pleaded non-receipt of 
the consideration. The SnboriUnate Judge held th at 
the bond for H200 was not proved, but awarded the 
claim upon the other bond. On appo.al, one of the 
issues raised by the Assistant Judge was— are the 
bonds in suit pro\ed ? Ho held that the plaintiffs 
had failed to prove execution of the bonds, and dis- 
missed the claim in toio. On an application to the 
High Court under s. 622 of the CE'il Procedure Coda 
(Act XIV of \8S3i),— Seld, reversing the decision of 
the lower Court, that the defendant bar ing admitted 
execution of the bonds in question, the Assistant 
•ludge acted illegally in the exercise of his juriadic- 
tion in raising the question of the execution. Tho 
first rule of adjudication is that a Judge shall decide 
secundum allegata et prohaia. The onlj question 
that could be tried in the present case was non- 
receipt of consideration. Gobaeh Babaji c. 
VlTHAB KABATAW JOSHI 

P. h. E., 11 Bom., 435 

255. Passing decree 

unsupported hy proof — Si’/h Court’s potcers of 
revision — Bailment — Segligence — A Judge has no 
jurisdiction to pass, in a contested suit, a decree 
adrerse to the defendant where there is no eridence 
or admission before him to support the decree, and 
where the burden of proof is not or has not continued 
to ho upon the defendant. If he passes such a decree, 
it is li ible to be set aside in rer ision under s. 622 of tho 
Ciril Procedure Code. Mould Muharrmad v. Sped 
Bttsain, I, D. R , 3 All., 203, and Sarnam Teicari 
V. Salma Btbi, I. D. B„ 3 All., 417, referred to. 
S hired a horse from W, and while it was in his 
custody, it died from miitnreof tho diaphragm, which 
was pro' ed to have been caused by oi er-exertion on a 
full stomach. In a suit bj W against S to recover 
the value of tho horse, the defendant gav e evidence 
to the effect that tho horse became restive and 
plunged about, that ho might then hai e touched it 
with his riding cane, that it shortly afterwards again 
became excited, bolted for two miles and at last fell 
down and died. This eiidence was not contradicted 
on anj point, nor was any other ei idencC offered as to 
ho'jr the horse came to run away. There was evidence 
that the horse was a quiet one, that for some time 
prciiously it had done hardly any wnrl, that it was 
fed immediately before it was let oat for hire, and 
that rupture of the diaphragm was a likely result of 
the horse running away while its sto iiach was dis- 
tended svith food. The Court of first instaneo held 
that the defendant was bound to proie that he had 
taken such care o'' the horse as a man of ordinary 
prudence would under similar circumstances hawa 
taken of his own property , that he mnst hare used 
his whip freely or done something else which caused 
tho horse to bolt, and that in so doing he had acted 
withont reasonable care and had thus caused the 
animal's death. The Conrt accordingli decreed the 
claim. Seld bj Ebqe, CJ , that if the burden of 
proof was originally upon the defendant, it was 
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4. CIVIL ProCEDLrE CODL, S. C22 

—Teat wi 

ilufUd bj tb« expUiuti n «L(h be paveicd wbxli 
wei Bcitbtc rortrxd ntni cor pnni /sri* Impr^ 
h&ble , koil that t)ie <l«rre f tbe lQw<r Coart, b^at; 
aaeappurti-d d; tav prool and bwed 0 *> ipecnlatum 
acd ajium) on «u one «beh that Orirt liaJ no 
Janed to pata and tl oald MuaeaiaCTitly be act 
aai « la r(Ti <»3 onder ■ t ii of the Cml Prooedora 
Code rtr Bbocbcbst J that ai the derree waa 
tot onlj munpperted bj prof bat eppoied to the 
eTidtoee on the rt«rd the lower Coart had " aeted 
iti the exertue of iti injuJietv a lllepallj “ witbia 
the meaning of a 622 C&ffiatv B«aa«/fdS>e» 
icfkEep Bgrtur Bocillt, i 11 eti C^7ii , 
Gn T Jfefrapefifoa Eaa^aj Cen/oar. L B, 

S Q Bt ISl ’’eott t LDwiv* Di>ri: Camfana, 

5 Ji 4- 0 SS 6 Mam ear r 1) mjat 6<i B It. 
US . Cottom r B eed S ' B h h, 55S i>iee» * 
J^mian sat Bomtk Jlttlfm Bailrag Lompamf, 

J2 Q £ ii 0 a-d U tKmvk V rt A II C. B 

b SSS ref rred to r Wnsneor 

L L. IL. 8 AIL, S88 ^ 

CtiJf !&■>! I 5/S— JfsternI cree^a/sn//— Oaae ' 
?f * Diatrvt i 

Algnni paned a decree in tb* terai of to award 
wubTOt pMdg BWiee of the filigg of theawird aoder 
• file cf the Code cl CiTil Proeedare OiU that 
Ibe Uutrtrt Slannl acted with materml irresttlantr 
“=* Beaaing «t a e.-2 of the Code of Citil ' 
rneedore Bixraasata « tlmoivt I 

CX.li.&,U2la(L,144 | 


BCPERINTENDErrCE OF IHOH 

COnnT— eoa/iaaei. 

4 CiriL PROCEDITEE S CS 

appealed to the Dulnct Conrt. aad at the «=• «a» 
applieiOo the Coart toallme him towubdra* wnt 
•flhpmou* onto tringafreabmS on ibeiaae«BJ* 
ofaelbn. The DatnrtCoort graaltd tbeapph^'JM 
withoBt aarlgnjBg any reajo.e fwitJori.r xh* 
ooJer a. C23 of the Cwle of Cinl Pr^edare. tbtt tt« 
DiAnrt Cbirt Udarte.1 with 
TiatraTi, IfrrTA I. Ix JL, U ®23 


230 


lmf» 


,aH» 


257, 


- CmlProeedar 


r™- * dreree ba»rtl apoa an award filed u 

Ccarttbat ao ootice of thelLing rf the award 

[L L. B , 20 All , 474 

^.a. toa,,ib.D« av£; 

^-sr* SaT " ■‘•S' "'"e;; 

259 ' ' ^^^^Ma<L.803 


rtdars Coi,, 
• apftal It 


■ S75_ 


Pra. 

>rTtjmIontw 


I fcarfe* diitnusd a 


frmi^rls-Txakt of M>rj-FatHiuam-J>^r* 

teinam—S/tciJfe Btlxtf Jet, I »/ 

Fneeimre Cod* (Ael XIT of lSil},ee SlomiiSi 
— Oi^ecfioa mmitrt SO niert tmtl eraaJcf e f*j 
Sfte,»f StUef Jet — Tl « pUtutiSe were fijbema 
Uton'dsgtotberi Itceef A. They eUun law-' 
for thecraelera and the ether fiihemen of their 
the exeiniire nght el fiihing ss tb* ^*gotbn* Lr»r» 
hetween high and low water nurka. wiibineffM 
liiDite art forth lo the jnamt, aad, ondcr a 9 o ur 
bpertfie LeUef Art. 1 of 18T7, thej tmg.U iofftr^ 
roeaeanon of that n.bt irm the defetidaoU «» 
they alleeed, had dripDMrtied tb™ witbiaaw®®^ 
before tbu « t wa* filed. The eabwdisai* 
held that they b*4e»Ubt»bed tbetfnAV» M?*“ 
as erder dimtioj ibabpotaeMieo be irrfaiw 
to thro Tht drfrtdaal* then applied 
Coart SBder il« nlraoedinaryjanadietieia. 
that the erdtf made by the ftrrt Ceart wia bej®* *" 
jonadietioa. the nrbt ef fiihine at* being 

wopertr within tnemramajot tbataeet^ fl^ 

that the flrrt Court Cd Bot act withoot 
the eight claim toaing withia the denotiaaWi W 
immoreabl* prepertr It wu ronteoded by «A» 
defendant* that the plaintiff*, who claimed on betiau 
of other fUbennen of the liUags ahoaU 
ceeded nadsr a SO of the CIn! Procedare 0«3e (J^ 
XIV of 18S2 JTfW that tbe objeetion wa* a ^ 
ooe , hot, inaianeh aa it wai rtill open to tbe dsl'^ 
daoto to esUbliab Ibeir right by a regular imL «« 
irreculanty In tbe preaent amt wa* not web a« tot* 
for lb* exemae of tbe powera cf the High to* 
under a- C22 of the Cir3 i’rocedara Cole Vstm 
FaxvA e Fartsob Po« Fans _ on* 

20L — J,nalre<i*»> 

JVer.-pfroB o /— ommxtm 
ft aoUmmiJer ran weto — C.nf Peoeeimr* 
at 103. SSS, 5f7.-Th« conxnieratioa of an ob]ee«“ 
xunder a 278 of the Cirtl Procedure Code bari^ 
been entertained and ad;oamed by aa 
Sabordiaate Jadje, aotaeqnen'Iy came tef^ 
Sabordinate J ndge, who alroch oS tbe eaae for 
io order under a. 25 traaaf emng the e*»e to the 
onliaate Judge wa* on tbe record, nor wa* it 
wiaeatown how he o'^ tamed jariadiction todeal w^ 
it XTeM that the High Coart, 10 the exen:i»e «« 

tetiaxmal powera under* C 22 cf the Co*^ »be^ 
pmma* that tbe Bnboediaate Judge bad ta^ P 
the eae* withoot juri»dj«jc*i t that the propW r®®^ 
of the petitumo- wa* an appbeatioa nuder fc 
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PbIsau Sikge V. KAsxtnE ^ AU., 119 

Limitation - 


OE HIGH 


262. . 7 ^oicer^—tilaferial irre- 

Siali. th"2kb Eov ember 1886 this suit was 

gulartiy. O , 29 tli Kovember 1881, pay- 

filca on a The Subordinate Jud-e dismissed 

ableintuo ycare . j opinion that tbe cause o£ 

it ns time-barred, being 01 op 1883. 

■action bad .. plaintiff applied t-o tbe Higb 

Against tbis deauontbe plaint^ of Ciril Procedure 

Court under 6 . 6 .-^ EeZd, reversing tbe decision 
fAct XH Hmt tbe suit was not barred 

if tbe Subordinate <>“ ^ba 

ty time. tl>c aanse of “""Jay of tbe month 

29 lb .,b ti/p aav on wbicb tbe bond was 

p full and "PP JTo°decide in any case, 

u-bicbit IS nece=^a j f decision of any sucb 

errs, in law or in . -iprisdiction to deal, its 

questions wi '' due course of aPP®^ 5 . 

errors can only 1>® __-,ssible, there is no remedy i 

and where no appeal IS P proiisions of i 

under s. 6i2 of the Code or i^n piatever 

s. 15 of Stat. 24 A -o ' Presidency. 

Uay there may be But 

under cl. 2. of _s. 5 of ^ jj„e tbe Conrt, baling 
it is otherwise m any “‘-® , • -f the questions 

amistabenand wrong app issue, which docs 

at issue, proceeds to eicter decision of 

pot really arise in 5,3P If it 

the case on its deternuiia -^..planty m the 
docs so, it acts _ui_ . Yekkotai v . Lakbi^ 
exercise of its I E B., 12 Bom., 617 

MAH Yehkoba Ehot . . • 

Orders tn pau- 


S0PEBINTENDEN CB 
COTJBT — continued. 

4. CIVIIi PBOCEDTOE CODE, S. 622 

— continued, 

of Collector to apply under ® 

disrisdxciion of Sxgh Court— Amendment of decree. 

—The plaintiff’s suit in forma pauperis was rc]ccted 

by the Subordinate Judge. The 

omitted to order the rccoicry from .f 

tbe Court-fees payable in tbe plaint. The Collector 

applied to tbe High Court under its c.xtraordinary 

juLdiction for tbe rectification of ^ 

was contended that, as the 

remedied by an appeal or on renew, the 

could not apply under the -^"coZZeoiW 

of tbe Court. SM on the antbo-itj of 
of Ratn'Kjiri v. Janardan^ I. Jj, di., o ^ • 

®- ‘“dXn' 

^ketioQ, the Higb Court would rectify 
by directing the plaintiff to pay the costs of Govern 

meat. CoMECioK op ^a-^ha i^Ea^^ha.^ ^ 


ggg CiVi'/ Proccdure 

Code ss. 4 Si, 5S3— Appeal against order issue 
TnVice under s. 494 -Revision ly Sigh Court of 

an order purporting to he made on appeal from such 
an orderf—ds petition praying for a temporary mjnn^ 
finn in a snit was presented by the plaintiff m a 
1 Pniirt The Jndge reftised to pass 
OTders'on it without hearing the defendants, a^ 
ordered notice to issue to them. The p ai ' 
aPpUled to the District Judge, who granted tlm 
infu^ction prayed for. Seld that no appeal l^^J 
the subordinate Court, and that the 
bad purported to exercise a jurisdiction not vested m 
him by law. Lms r Ems^ ^ ^ 


Ci^tl Procedure 


powers of tbe High Court nndcr s. o- o 
Inaiterpal Singh " ^evisioiSi powe^ 

notwithstanding. juto 

it ciidcncol it has only to see 

the merits of th® . - jiavc been duly 

whether the requirement the 

and properly obep « the irrcgnlanty M 

subject of rcvisioi , iurisdlction is snch as to 

„a„. 

Husik- r. AJunniA E^as^ 3^ 10 All., 467 

Pauper sBi'f— 

, - ,-rr Piaht of appeal— Hecree omit- 

fSffA'&t. iJ 


cfdfrAct XIV of 1S32J, s. 412 -Dismxssal of 
suit in forma pauperis icithout trial Liahihtg of 
olainUr for Oourt-fee.- A plaintiff who sues sn 
formd %auperis is liable to pav the stamp duty if 
bis snit t dismissed without trial; and wbere in sij 
a cSe tbe Jndge decided that the plaintiff not 
liable for the Court-fees, it was held that be bad by 
iSsconstrnin- s. 412 of tbe Code failed to exercise a 
jurisdiction vested in him by law; J 
led under s. 622. 

ABmJi.KHAP.nt . . L Ii. K-, -a - m- > 

- Civil Procedure 


QQ7 — -I....-.- 

Code.'s. 269- Order on appeal 
araiitinn application for revteio of judgm nt. 
Co nSb Ginrt will not, in the excmisp of its 
SSsS powom under s. 622 of the Cole, intrf^e 
with an o^er dismissing an appeal from »» “^der 
under s. 629, inasmuch as there is a remedy by 
wavof appeal from the final decree at the re-hear- 
ing «OBAi.DAsc.Ai.APKi^^ ^^^^^333 


Pauper suit — 


annluina to suit a course of injuiry ooJ 
applicaUe— Civil Procedure Code (1SS2J. ss. 407, 
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OMmlns of It. 2 ■nd 2ti of tbe Coleot (TiTit Tiaf 


Proccdnre fonoJ ihst the opp! w»» A 

paay^ bat ha m? »dire«f<l himeelf to the monte 
of the me to the n,bt* of perlie* end to mittm 
which were ent rcl fon yn to the en.iairj tb*t he 
bed to mete rejected the epplicetunofon the ptnad 
that the eliepetiont of the p<l ttoner did not ihoie a 
right to xnc — Uil" that the II igh Gmrt eoatU latn* 
fere nnder e. e’** Cml Precedore Code in&emnch ee 
the Judge of the I wrr Court applied a eourto of «n 


catMi will Le loder a. CJ3 of the oJe forterinJia' 
•oeborder RaonfA r 'SemiBu 

[I.Ii.IL.14A1L,62J 


272. — — Or«fir»ai 

enMoaf y«r»iJ eltta—Orirr e9»ee».a;r '• “ 
cl.o, tjicfrtt awfew *. 909 C^d, «/ C.W ^ 


qa ry to the matter he had to inreit gate coder a. to? dmrA — ApfA — Apeiann who hadattach*-! a de^ 

Ctril Procedure Code wh eh wai not appi ca le to »t and (htainnl Irare ia Lid at the aale of Uad 
aud he thereby failed to tpplji to tho matter a roorae f o be told tn rtemttioc and to hare titf 

of enquiry which wu ap) I fable anl that upon the money and the amount due onder tie deot«*ct“ 

allegatio t erntaineJ in the pla nt three waa nothing agalni* each ether heeaoie the purthater f'^ • 1? 

to ihow that the pctiti urr liad re n ht to ena Ina than the amount doe ondee the decree Tti 

withm the mean np of a qf*" C rll Procedare Code. Coort made an order under the i Iril PfOCfduwCiw 

JfnflaeoB i Seetee e Cinn CAea'/fo Sirtar a. 'OS eaneciriugtte aateand orderln-' arf^DeaUe 

fC H A C24 Am e Jfaiiea A'Sea » S*e« cteond ll»t thepurchaaerhad not paid thefuna®^ 

Sahk '■ ae* i / P it Cale S *fe< Bar due on 1 la pnrchaee within the tune 1 m 


Bojln T yt i Cteadif 9tm I L P JJ Coh, 1 rmrtUier ptefemd a rwrlnou pe< t»o 
Mo Bai m Amt \,ni<> Ul Oouamt I t B , \ fcitU ProcfOnre Code, a 622 Ilili that thel^ 


14 Call iSt JatiaitdU Paltafl 


UitU frocfonre t^ie, a u-- 
twmer wu the rtpreacatatlre of 


firr St fmeieft Cloicdirry./ t P^SO « T4l asd Bilzbl bare preferred an appeal 

Cafe S referred to and eipUined. DnoHate ibeorder •ooehttoheremaHl j aadfhat th«f^» 
BaxCama DasCaru,* SOW IT,414 pet tl-n for&rinou wu oe* tDalnUlnabl* 


•®® tianilttd a%4 

feaaat Ai i/ermt In a nit In a ^piall Cauae 
Court for rent due in rnpwt of two pieoet of land, 
the Coort parted a decree in faroor of the plaintiff 
pe defendant preferred a petition to the Ruh 
Court under the Qrd Piocednre Code a C22 which 


pet ti 'W for diriaieu wu oe* tnalliUlMbi* lu ^ 
ouder the tirtnBiUnert ahore atated, the wr ^ 
BOiofliJirtion to make aa orderunder the W'" 
eedQreioda.a>08 Bin Max Mm a. 
•luaratai I I,.IU18M»d..W 

273. -rr-"*"** 


court under the aril Pioeednre Code a C22 which ...» rtli daruJ-Hum-Sweeni Crrf/f«« 




had f»ned to under the Ord i^ednre Code, i C-i 

error*.7n«mcVlato«..^fv^’®l*‘‘''"!J e lIiOTawa I. Ib IL, 10 

"“^rr* the atd'lWrfTO 274 — — 

Codc a6_ 'asaasinraie Baxieaxi .. »^Mra>ral efn>t~C,nl Proetdart Ceda • S73 

[LIi.B.,14IiIid.,400 Rerwi.»-A Subordmate Judge i° prechaj ^ 
27a P appt «tioo of a plamtiff brfwe him for 


* ai ya Com ft ehnm- rr” 1 e t e 

iS. 'T S ,1" 


**“ ®* *’*® mwd^lbe 


anthdrawalefn>t~CttylProcfdartCedatS - 

Reneiea— A Subordioate Judge 

appI atum of a plamtiff bef«» him for , 

to ^hdra«r with leure to tile a freab enit in the ^ 

matter made an order u to fcata in f»»our 0^*^ 
; fendanUln tho foUowmg t”™ i “ A* 

not been eonteeted to the bitUr end half th^t^ 


1 eonteeteil to me oiiier mu 
allowed andtheprooeeaeipcnM^et^ 

V .w. .teeadr refuaedto VB» 


27L — [I- L. E, 14 AIL. 413 to'piit in a bill m one 

perfy Ael (Ip .f leoot Traasttr ej IVo* aihjert to the deeiocm of the Co^ of the 

«/ oy.MjjL. * |?,Orrfer ■•Jer— Bi^lf txth purUea. The appleation n®d r • 

IbSlMtendine thrift’ e'*'"*" * ^ Art IT of Code of Ci»a Proeednre le »»« 

“<®rj t'J a ''*.?** to the plamtiff to bring a 

“^S»bOr ua “decree” withm tba matter Cout allowed to defendanto M » 


*’•“* I Tri In the m*e except tbore already ref"^ 


red In the caee except more /.l.-i wnenee* 

defendenta. Por trareUing and 
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STTPERHSTTEIirDEIICB OF HIGH 
COURT —cunfinned. 

4. CIVIL PIIOCEDUEE CODE, S, G33 

— continued. 

Held tint tlio ordrr iinder s 37."? of the Code of 
Ci\il I'l-ocednro « is -in o der luble to rci ision/ as it 
•(vas not open to nppe d Kalicn t^ingh Lei.hrnj 
Singh, 1. h. It., G All., 211, referred to, Dieir «. 
Dick .... I. L. E., 16 AH, 188 

S75. — Order refunng 

lo ditchnrge xtintg jor tnsolrent juitgment-dehlor 
— Ciril Procedure Code, et .iSG, 344 — Appeal — 
One B M bccvine surety under s. 33G of the Colo 
of Civil Pi oeeduro oubclnUof one <? it, a judgment- 
debtor, to the eifoct that ff A rrould appear before 
the Court uhen talloil on and uould within one 
rornth fi'e m application to bo declared an insolvent. 
Q R did so apply, hut, on the sureti’s ashing the 
Court to doLlue him discharced of hishibility, the 
Court rotuacd to do so. Hell that the surety’s 
Ifaliility w as dischirged by the judgment-debtor np- 
plj ins to bo made aii lusolv cut, and that the order re- 
ft sing to discharge liim was not appeal ible, aud was 
therefore open to rei iaio't iindtr s. 022 of the Code. 

Mai. r. JAithA Das 

[L L. E.. 16 AIL, 183 

276. Transfer of 

execution proceedingt from one tubordtnats Court 
io another Discretion of Court . — The High t ourt 
will not in its cxtnordiuary jurisdiction iuterfore, 
Cicept under circumstances of a very special nature, 
with the diacretioi of a .fudge who has trinefcrrcd 
cxccution-pi'occeilin. s under a decree from one sub- 
ordinate Court to aiiotbcr, KnialibA Vemi Mab- 
WADi r. Bhak Mansabaji L L. E., 18 Bom., 61 

277. Judge of Small 

Cause Court erroneousli/ treating defective service of 
summons as good — Moierwl irregulurdg . — Where 
a Judge of the Snaill ( ouse Court, Bouibaj’, treated 
the dclucry of a summons by post to a person who 
was notshoan tobo the defendant as good serviceand 
had passed a decree ac mist the defendaut, ho was 
held to liavo acted with material irrcgularit i , and 
the High Court reversed his decree in the exercise of 
their powers under s 6-2 of the. Civil Procedure 
Code. Jagankaiii Bbakubhau r. Sassoon 

[1. L. E., IS Bom., 608 

278. — — — — — Decision on un- 

slam/ ed Jundi'r.— Where a Judge acted on hundis 
which were unstampidand thnefore inadmissible in 
evidence, the High ( ourt set aside his decision under 
s. (i2/ of the Civil Proeedtiro Code. CiiEiipASArA r. 
Laksiimas Eamcuasdea I, L. E,, 18 Bom., 360 

270. — Decision on in- 

adnitssthle ei idence . — A decision talmg into consi- 
deration as evidence an unregistered lease was set 
aside under s. 62.’. GcjirKATn SimiMVAS Desai 
V. fnEADASAPPA . . I. L. E., 18 Bom., 745 

230. — — — — Constrwtion of 

document. — The fact that a Court has misunderstood 
the effect of a e’oeumeut in evidence docs not consti- 
tute a ground upon which the High Court can 

Toi. y 


SUPIlRmTEKDEISrCE OF HIGH 
COURT — conliniifd. 

4. CIVIL PllOCEDURE CODE, S. 622 
— continued. 

interfere in rcvisioi under a 622 of the Code of 
Ciiil Piocedure. Daseaxh li ei r. SnEOnn.' Kai 

[I. L. E., 16 A1L,39 

281. AHoiring oljec- 

tion to application in execution of decree hp person 
not party to dei ree — Failure of exercise of gurisdic- 
iton vested Ig late— Decree against wrong personas 
reprrsmiatirc. A person not a party to a suit is 
not onlith'u to object to the issue of an order for exe- 
cution of the decree. A J iidge banng at the instance 
of a ptrso'i not a party to a suit lefiised to pass an 
order for the ixecution of decree on the Judgment- 
creditor’s np)ilicatioii, - Ee/rf that in omitting to 
make such an ordir the Judge failed to exercise a 
juris lictioa vested in liim by law, and that s 623 
of the Ciiil Procedure Cole (Act XIV of 1^82) was 
therefore applicable. NATBtTBnvi MincttAirD r. 
Eava Babu . . . I. L. B., 19 Bom., 544 

232. —Dism'xssal of 

appeal “for default of prosecution, ’’ appellant and 
his pleaders being present — Refusal to reinstate 
appeal— Civil Procedure Code fl&SSj, ss 556 and 
553 — Appeal from order rejecting appeal. — A civil 
appeal was being be-ird before a bnbordinnte Judge, 
thcappellint and two plead rs on his behalf being 
present. During the .irguiuent one of the pleaders 
was called away to another Court and remained 
absent, and, ns uiithir the other pleader nor the ap- 
pellant was in a po.itun to continue the argnmont, 
the Suboidiuate Judge pissed an order, purporting to 
be under s 556 of tlio Code of Ciiil Procedure, dis- 
missing tbe appeal “ foi di fault of presecution.’* An 
application under s. 558 to reinstate the appeal was 
rejected. The appellant appealed under s. 5SS to 
the High Court against the order under s. 558. 
Held that no such appeal lay, as the order in ques- 
tion could not hue been made under s 556. But 
the appellant was allowed to apply in reiision under 
s 622 iigainst tbe or lor under s. 556, and upon that 
appUcafion it was held that the Court below had acted 
illegally and with material irreguhinty in dismissing 
the appeal for default under s, 556 .TaWAHIB 
Sivon r. Dew '•iagh . I. i. B., 18 All., 119 

283. Disc retionof 

Court III exercising recisional powers — Civil Pro- 
cedure Code, ss. 623 et seqq. — Review of judg- 
ment granted on ground not allowed hg s. 629. — A 
Xlunsif grautid a reiiew of judgment on a ground 
which was no ground in law for granting a reiicii, hub 
his order in rei iew had the effect of n aking the decree 
in the suit aright dterce instead of a wrong decree. 
The District. fudge allowed an appeal from that O'der 
on grounds w hivh, lui mg regard to s 629 of the Code 
of V iv il Proci dure, w ci c not open to him On an ap- 
plication for rciision of tbe Judge’s appellate order, 
it was belli tbit the proper course was to set aside 
only tbe District .fudge’s order and to leave standing 
the order of the Mui sif granting a review of judg- 
ment, which order, tkongh wrong in principle, was, 
it appeared, right in its results ABUtn. &ADIQ v. 
Abddb AZIZ . . . L L. E., 21 AIL, 152 

,1S K 
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8UPEBINTEKDENCE OP HIOH 
COUET-i-o»/>*»fi 

4 cn iL rnocFDcnE codf, 022 

—centinuid 

284 - Land Jejnt 

I ttca of 1S70J t! 3, 2-1 and2j Lttrttar 

/ion ty Jv^ge tnitr li$ Jet — “Hate 
rtal rrejular ta ’ —Jl'tlah «■ regard l» /*« 
pCiBOiiile ofralcnlahcnoflke talne of H» lonrf 
— If a jTiJge and at^nsort aitlin? to 
dcUrmme tli« amount of cotniieniatioa to bea^^ard<l^ 
for Und acquired under the Land Aequisitw « Art of 
li*’© haie refujedtotahi Into coniideratmanj of 
thematleri preicrilitd by a •‘4 of that Art, or hate I 
improperly tahen luto eoniirtcT tioii any f lb* 
matters prohibited hj i 2'i thereof, lueh proeelnro . 
mould amount to miterial irreiruUrity m the exercise 
of tliclr jansdietloi, and would justify the mterrru 
ton of the High Court imdrr i C22 of the Code « t 
Citil Prceedure Uaiing rceard to the driinitonnf I 
•land” eonlaiirdini 3of tct\ f 18*C, there U | 
nothing illegal u a Jnd’c taliinp into accoOBt the I 
Talueof orhs on the land ahirh makcit anlublefor | 
a salt faclorv , and even if u malcin: hit estimate 
of the n arkit value of the Und he took loto too I 


SB6 ' ' ' Poieee la <aU I 

farrteord aftaeet aatappealahU la Sigte CanH— 
Whet a Cowl ea» U laid “ la iare aeUi is (de 
eztreiM af */« jueuitel'oa tUegrlly ar itilh ! 
Mifrnot irregnlanU "—h District Jod,,e deposed 
of tome initt on a point taken by biuiclf on oppeal. 
aUfaout atfurdiDg the partita an opportnnity of 
pTOiing what m-ae neceinry to meet the poi t and 
admitted other appeals after they had becoinetime* 
barred Ht\i by the majority of the Poll Umch 
that mheie a luhordioate Court baring applied ilt 
mind to a qncstion of lam or procedure, smiea at no 
enoocoui decision inch deciiiqn it not by lUclf 
any erontd for the exircite by a Olgb Coort 
of the powers giren hy % 622 of the CoJ* of 
CirilProecdore -fiiiir ASaa t Slea 

Stsfll / L It Cull- d follorred. Uetd 
fiirthcT (PrST and Datih JJ dissenting) that the 
case cuntemplsted by the words ' act 
illfgallyLrwithtiiatrrisl irregnUnty” in » 623 of 
the I ode of CiTil Procolnre tilhat of a pmerse 
d cition on a qnrsti si of law or procednre a decii on 
be ng rnve-ie where it ii a eonicioiit depsrtnro fiom 
soTMrnleofUw or procedure F,. D*„, j 
morii ,u qucit on of , C 2 of the Co-le arc applmibl* 
to lUrpil thi or irregnlantifi which are the rcioU 
ycNl, ot ,g,.o ance of Uw or car.l«.„et. „V "he 
•I rjowl Of a suit on a point taken by sb* Court lUelf 
of p?rina’‘wl‘‘?‘ *" oprartnnit j 

'o nicrt the pomt. Unn 

arprti IhilVl!** ‘i' •‘’misaKrt of an 

. -The clanm of . Ift -^ 0-1 


BUPEHINTENDENOB OP HI3H 
COUnT— ooafiaaiif* 

4 CXMIi PPOCBDUBK^tODE 8 622 

only to errort of proeednre and it ii not in 

that the High Court would, in the M"n»* of the 

di.crdton.ry piwrr pranted it by ‘I-' 

Interfere mrevison The interfircnce «,a W « 
condaedio caieanbero the illegality or irrrgnUn^ 

sea. meli as lad oemsioned or miglt ««« 
a aobitantul failure . f justice. ai m ‘be rfMiv 

223 _ . 

Jure— Made ofappUfJ poirert aj tnpinnl aJ 
afCaart a»1 r e 622 — Tlie worJi ' aclm? 
tnaterul KWgulanty”lB **>6 
Cml Proeednre C ode imply only 
crew of procfd ire. but “ Mtiog lllcs«'lr 
1 tacM the Vme thing The third rlante of a ^ 
fun Procedure i ole, U intended to 
High court to interfere and correct grow 
en^ of .ubanhnate lourti.u •* 
mjnsticc in non appeaUhlc easrt •'j'*,.!?*.?. W he 
1 whether any cri'oinf* t'nJ'e **'**'*’’** „f b .1 
dcUrwined wilh refermce to **>* 
nablentsi of tl>* error complaked of 
prailtyoflheinjnslieerfrtltmgfroia^ •* , .jj 

Kid.r CAo;« >W. / 

diwentrd from J»>r Uenaa ^niriasrif 

S,n,k i L H.n Catr, 6 e*pl«o^„ 

BavaspJ Di» r Kinriw elT 

237 - S«eer«ie*f"' 

O^te Jet rr;/ 0 / I8h3j. . ^0^X1 

aeHeJUale an the appUeant t 

ef C««e/— Th* ..J^Ttlie 

pmon hisiug applied the 

boeccwion CertiRcale Act (V II of rant s 

ordered the certificate to issue J' ‘’*®. F Jhti 
fomisling aeeunly under aO of ‘J' ^i„aftb» 
thataueb an order «na within 1^* L, g hn- 
Judge, mild there being shown to 

proper m the extreUe hv the Judge of h 1 

tion th* Court refused to ai* 

dappa *' ■O®"' ’*f rJitrea ii>- 

Davsoax. LiicnAsii 

2B8 Die, e, on at 

pellafe Cenrt ai la Jnriidufton af ^"cesrt 

A.rensf o/ order 3 „!^lcJlo“ 

of first instance haviug o-sW a plaint pre^ 
to be returned to the proper Court \asin a . r ^ 
CitU Prreoduro Code the Court of App»" j, 
. under a. 658 el (6) CivU Procedure Cole 

•ucUwdFT and d rested the or piBW Court ^yie- 

eause. ~Ueld that the High Court had ^ J 
. tiw, to interfere with lueb »Pi'‘ ''‘'® .fl^be B.J 
a. CIS t ivil Procedure Code for , ,scrc»r 
that tho lower Appellate Court *“ „j irresu 
oflU jnnsliction illegally or etion 

larrty a.mplv hocusoit.dec.iiou a, to the 

I rftlicErstCourttocntcrtaintUeiuitw.. I 
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SaPBBINTBNDENCE OP HIGH 
COOKT— 

4, CIVIL PPvOCEDUEE CODE, S. G22 

J..ir 

R., 11 rale., 6 : 111 .^ >-=• y J j;., 20 Calc.,S : 

foi 

i E “ J 7 ir«rf., 470 , refeS'to. llel i per 
copeoE the tliird danse oE s. 022 
Bakemee, J. P umited merely to cases of 

Civil Procedure Code, IS 

material irreguliri-j oE P “ Court has acted with 
not only rcEer- to utee^a Court has. . 

matenal irrc^Unt^ . I ut^^^ evidently intended 

has acted ille^ y- ^ j lo interfere and correct 

toauthonre the H SU Cou^f Courts, sous 

gross n..d P^‘P“‘ jn non-appealablo cases, 
to prevent gwvc injustice « “ j)„ssi. 

BJ:ng,oan Ramanvj '' iTAan 

1 C. V-. il ia’C f. c.vplainod. 

V. Sheo Ralcsh, I L- y B B., 

Kristamma Ifaidii OAap .^r^^unni KAin 

17 A/nd., 4 / 0 . di^pproved. ^Uxnu 

Sabkarc. Umesh CHAimEA 626 

-- ^rror t?) dis“ 

289 . 


so PEEINTBHDBH CE 
COORT — continued. 


OP HIGH 


lower Court on tne _ v decree in favour of 

notaiond/de ooo ; W tha^he d«re^ 

the petitioner, court, was sent down b> 

Court for OACcutio merely to hold under 

the High Court « , ^ judginent-debtor, | 

nttachment the p«,pertv until further 

but not to procee . , q petitioner could not 

instructions were leceivod. and th^^ 

he regarded as one 295 ; and (iii) that 

decree within the -^tidned satisfaction of her 

the '■ „\,.t inauyoE the other distiicts 

decree 'R ° *i ‘d been simulUneously sent for 

to which her decree h db^en^^.^^.^ ^ 

execution. Held \per under s 295. Civil 

Court below had Jiwisd c if, with a 

Pioccdure 9.°?*? i ‘ be had made a mistake in 

xiewtotho division of asse s, uen have been 

r*^- ?t's^h an er"ror waJ one o^E law' inerelv, and not 
divided, sucb an erro Procedure Code. 

.object to rev levvjidcr.^^^^^^^^ - ■'1 

Seld "’“„,b-in.MV case under s. 022. t ml 

lower court does no^b.inc^^^^^^_^ gheo 

Procedure C ode. -l Cole, C, followed. Sin 

Makati 7- "• ■■ . y f,aih choicdhri/, 

f'V"/ 15' mV, S f;” »>' 

-acted illegally or “"™dv. Ihis clause is 

not limited to cases o P ^ interfere in 

intended to ,'^;"'P°’'‘f^-,,h orders ordecisiois o£ lovver 
iion-appcal.ible cases decisions aie vituitcd by 

courts where the ‘a Enable, and which 

ancrior which ^^^^"tnnauifest that it is 
has led to injustice so crave anu 

VOl*. V 


J U XVJ. 

4. CIVIL PEOCEDHEE CODE. S. 022 

— continued. 

desirable tEit the High Court ‘‘“‘^^"“court 

them. Seld that, assuming that the lo ver Lourt 

had no jurisdiction to enter into the '1"'=®^'°“ ^ ? 

Tond fJesoi the decree, the order \ 

might stand upon the other tvv-o ^nnds for ^e 
error, if any. dois not come within the scope of this 
clnvae aU bavin- roenrd to the f.ict tliat s 29o, 
l\va Procedure t ole. provides t,' ^ regu ar 

suit tlie case is not one inIucIi, so far as the dec 

r^t^'roorthe second and third re. sons, can be said 

to conifwithin the scope of the third ch.use of s. 02 

I KnlPnccdure Code. Amir Uassan Khon ^nco 

n » 7 7 T V f/ Ca?c.,6,cM>lciided. j5a^afK* 

llVX^DUni'sk I. S 72.. S vii L xS 

from. Kristamma Knidu y. GnJRATI 

27 Af«4., 410, disapproved. 1 C W H 633 

V. Bai Cuateapct Singh . 1 G. 

e>an t;irrt Procedure 

553 -Sink Court’s potcers ofrension— 
Code, i- 2So . (, (. not e.xercisc 

Court should not interfere ']^tlronch^der in revision 

Itliacnan v. PeUppan,!. L S, ^ JlU, 

Prasad Sinph v. Jff 22 

2/9 -and Copal Das y. AlaJ Khan, 1. -L- sc., si 

ail, 3S3, referred to G^tsK^ . _J^iSR« 

201 Exercise of 


45Q-I V,/ 

niah Court under s 622 of the Civil Pro- 
ccitorc CodeASS 2 , irhere there is no appeal -Order 
IJrl Jna la make person partp to oppose prjlate.- 
\Vhero a Hindu died leaving a widow, and also a 
V .^iffcrCnho alio-cd collusion between the widow 
Mdmie of the cAwntors applying for Probate of an 
allc-ed will), the daughter was held to Inve sufficient 
inteW to cutitle her to be made a party to the 
nuplicatio’i and to opiwse the grant of projate ; and 
♦i\? liv\i’." refused to make her a part,\ , the 

Itourt ImIii.. tiiat 110 appeal lay from that order, 
tiKuight it R :„'d"'r/ 

rJdel- tlm c/setr triil as -o i.crte.i^ap^^t.oii. 
Kheiteahoni Dasi c. oicalc .,539 

Order refasinp 

,rr.r r » '/gr A'i”/ 'i'S 

— iicccevjio J'. ti,e form of probate granted, 
was a clcrica . . ; -g ,er refused to amend it 

"“.t by B. 

I u yr-vs held tliat, thoa-h tliere was' to 

V?i -sirs Toi'“ B i|), Kt ;bb 
iljfconaSyMM .111 lb. C23.I 

13 «• 
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CiTil rrw»Ia« Cv'e «» »s A* ' 

Kiel/rtJttcrtD » » ’'Siaf - dm F»*’'r,/ i~n, 
2/ Ca c o.?9 'o oir«<l GD!I3'I>«» Krsii« D*4 
Gmi » RuMwisi EOT L Ij. IL, 27 Cftle^ 6 


r» leJ^ll I 


r» I 

u/iMvi f-€r1lltUri 


SUFEIlIiTETTOENCF OF HID 
A. CIVIL rEOCEDCllE CODE. S 623 




i>«» / r'- p**^* . ' 

In (ifrotionof »6rtT« nyiir-rt 1« jI jnl 

BMTttleUoM CTTlsii iamiTf»U« prepfrtv wm pr~ 
cl»iJ3ffl'oT*» e *^*'*’^ •** 

fiowTly ** * tranj Lis»“ * « «rrt»ri 

Ti]U;fiuE(nrtin?t^ ^ nrtaia aim. 1 L« )Da!,ntMM- 
Acltt.1 po mj jntboi* «1 aptantamnd 

nlore lh»t aonslt tc ke «>W T>r nt 

»'nre d<«- nh<d »«a aold n d r<tl ff» » of s» » irrrf 
gnrtfd «L;rh n ti«-a f 1 o»t4 tli» d ■mpioa 
<nU n»d » \li i«fUu.»fi n of •») TV d»»T«» 
Vo dfT «lf pro'«TtT «o»cIil»rd off >»d loo 

roavatie^ tV rof bo* in tL if (|{lir«(,on tbet 
k dTiil of U» aptfiEo «l>»m of frop»ft» 
VfU cT tb' ifTinl ]odcO*o(>VUen ov<r wWb 
tbf» pr»T»<l for rwmoa. Tha Coort tl»oo*in8 4b« 
dro*t« wrat lote tl « qontuo «' tVa ipar S^tioQ «t 
tbar'o t-d o'dcrod <o V< dtlirtrad oaor 

(itUio ipaiSe abut* of tbo tarml }ad.BnU 
dtVtD>T. Utli (bit. nod<T tb« oiTTSTittorr* do* 
icribad tVnoo tlio Eieh Coort aconid (£tnf<To a 
nruioa todar c. C*2 of th« Coda of CitE Pnaadarr. 
tl VostV >t «u (w>ri( tb»2 tbt mittm oo>ailiraod 
sfaifVt bo tmedi loro •rfonlrnL Ctut « 
Jaurcj I L S i5AtU4 5 •'••f*' Datr A’af 
Kiaa,! I^E^UAUmSSS u>d Pronn* A.««r 
Saajalr kal> Dnt X L R^liCalf,H3. 
nlfZTfdto. GuTUK^Aksmr Dirtait PoiIlD 
[L la. B. IS AIL. 163 

294. 


•o4di*niU»<dtbarjit. TiartunUI is'fri 
Coort ondft u C32. Clal! Prt«dn« Co^. w ^ 
^ndfh.l.i.=aru3t .Ob-* ‘aSof 
tbe dootafrl, .flloreli BO.Uropad •** ® 

tho fa-fr Am».W 

•Anl'Ud tV»«aa OiU {bj ^"rLtu 

uC23 CSaillWarelo.’ .niJrc**rfI/ 
of 1** <i>f» CO* oaooat to »rt E>f 'Jib* 


aJ^.r jy..w»r*..T SieoBak.l S..f\,T^S^ 


■ «* u 


>.f.fT c/ .. _ 

ViB.it CJ — Whm Coort* m tb* ntnw tf tbnr 
jim! nil fsti.tjj3i dind* tL»t • docoBi»ot i« inodoiv 
_ . ... «xam*M thair jodnerat 


oblc 

opn th qn»i!iOT of _ ........ 

»an tj ** t»»» no jon»^ia*xBi to inWm m'lbo 
nollarsadiri. C~ Wbad tba Cf«ft* do in .oah* 
aose, 0**0® ii« tbadoCTUBfit ladmd to ba arrocftioilT 
"I'rtad ■•tooVaoEirtiVeBpookqanlionofbK. 

RuUVa la 

«**a or m iba finml dari»ut> A man 
^ llhtaV »n !y or* tailaTiif inimbnlT 

BIT OisziarisT Dtb a GvutBBit Iikmebt 
P. Ifc E., 23 Eoa., 177 


Jrt O r.fl‘'73J. 


*.S4 a. 




fICo'a- 6. nlifd «rof* 

r*M C4i»»/n* 5af4ar. I c 

Plooroo EattamrJ Dat T. KitlUr 3 f*‘ * 

C H J,6fr,TcLrTtJIO. 
tbBttVarrtTireftha lo*ar ArP<-n*'«CL<irtb 
tba docnmret. odis.'tad by lb* 6*^, 

.•on-pad. ,n arctfBTantUffi cl*. 5*®^*'**'“}^ 

a<mar--lLuHVot rut «f 

•tuh tpol. of 0 C.tjrf* »eum: w,*L jnrifnJ^P 
Unty to Iba aimiKtf **» » 

fajart*Ti <f tVa 6i««»anl I* tent la t-« c»W ^ 
iB*tam7y ImvtUa oat tui oo anoBjeo* da 


I«at of l*v 


icituig 


tvotit B BO ntty®^”**: r.i*. 

,r .arpa of B CS Cl J y 

I Ion *tVot *0 mw o' br «l 


(oLt«r*atGa>] tV 
rosomlbintLrK , 

letitdt»rot loft «tVot son.*- » ,varnt** 
oLcoofnofol jori*d>rtio.t.eBa ''**r“®*lJi-«ai 
twnoftb»t»»«<*. Tbot«l*m«ri9tlifn**"|3r 
oad ibIjbVIo, oad it wwUfly 
J.,r n,., •u.a.a-is-l'.'iVrf 

M Cofa, d aiclunad. 

Da. T ri,r/ar I C IT 

JIofl.ro A.fi 5«ri»r T laM. C»»*l« 

J C W . S.d2P. ond ioylo *'.» to 

Clatrapat S.ayl. J C. ^^SSi 

E-tQT llcjpCT c Dm»BiMP«r SC.”--*" 


CcA. fAet XiraJ ItFiJ . kOS-Fr-^/J^^ 
aaffiof andr. F^tef tf,at ojaasif aeo/aafi»y ^ 
afooT* ria paay.rrt-l afftiX—J 
C**rf to oaf aiida, amitr *■ ICS, 


Cca/a, itertt ef a ropwitr C.arl 

ouut i^imtaiefandanli I ondZ fc 

to. oad f<T khi* i»)4ia»»OT tf. ccrUia 

o btx dafandonfo. The oait wo* aooU*tad tJ 

dont* 1 oad • cnl» ond pUintiff obU!fl» • 
Ifafandonto 1 ond 2 prafamd oa oyl^' J® . ,*jsa 
oHiasta Jnd^’o Ctnrt mod a ^ li* 

n iRh Coort, with tv* rawH tt»t the ,to 

Cart Ccnit *B» ophaU , the “bar ‘W‘”nld£ ti* 

-ware to r«rtta> to tba orpaol »Pr •" “I*! ,,it ai- 
C( Bor/a dearae, tha Moneif tu. ^3 

■oW* da<i»ebe»itns>daoB<Jtbatt^l''»lrV?^ t 

be«»'®Td.''.'Byo liter oadar dtlfodio-o .^ 

wart oUowad lo dafacd the reit * a»ro laa te^ ^ 

drfanac*. iZaWthotthe JIbupUbJ 

to irt auJa the datrte o* o 2 »in*t 

whi A WM cot on rr-fmrta d«Tf* and jj* 

of hjo ConrL hot that cf a Kip<*>«Coort , aaa 
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SDPERrNTiJNDEM'CE OE HIGH 

COURT — concluded. 

4. CIVIL PEOCEDURE CODE, S, 622 

— concluded. 

High f'oTirthid jtirisdictioi, under s. 622, CiiilPrecc- 
■dnro Code, toset aside tlie order of the Munsif. That 
B. 103, Ci\ il Procedure Code, eoutemplati b the rase of 
a Court SI tting aside its oh n decree and not tliat of 
another and a higher tribunal. Mahamed Rami- 
ditUa V, Johurennes^a Btlee, I. L. St, 25 Calc., !o5 
distiilgiiHhed. JIOKOUoniKlCuOU’DHOBAM r.KABA 
KiBAr AN Eos Chotvchrx . 4 C. "W. H., 456 


SUPERSTITIOUS USES. 

Request for — 

See 'Wiyj.— C onstruction 2 Hyde, 65 
„ [5 B, L, R„ 433 

2 B. E. R., O. C., 14S 

I. L. R., 15 Mad., 424 

. Statute of— 

See Esousn Law — Suterstitiotjs Uses, 
Statute op . .1 Bom., Ap., 4 

[12 Bom., 214 

SUPPLEMENTAL SUIT. 

See Costs— S i-EcrAi Cases— Partition. 

^ [I. L. B., 21 Calo., 904 

—Suit in Zillab Court simultaneous 

■witb suit in Supreme Court —The mere pen- 
dency of a suit in the Supreme Court docs not operate 
as a bur to the prosccutiin of a suit iu a Zillah Court 
intended to be simply in furtherance of, and supple- 
mental to. the suit in the Supreme Court. ICaziu Ah 
Khan r. Ojoddhtaham Kuan 

[6 W. B., P. C„ 83:10 Moore’s L A., 540 

SUPREME COURT, BOMBAY. 

See Jurisdiction — Aduiraitt and Vice- 

ADHIBAITr J UBISDICTION. 

(6 Moore’s I. A., 137 

See Jurisdiction — Matrivoviae Juris- 
diction . . 4 W. B., P, C., 91 

[6 Moore’s L A., 348 

1 , ^ Charter of Supreme Court— 

Conslruclton of statute — Statute hmiting preroga- 
tive of the Crotrn — Sower to grant leave to appeal 
in crtminal case. — Under the Bombay Charter of the 
Supreme Court, 8tU Dicemlier 1823, tlut Court «as 
invested nith fad and absolute powers to allow or 
deny an appeal in criminal cases, and no power was 
resorvetl to the Crown by such Charter to grant Icat o 
to appeal iu such tases, such power being only 
reserved as to civil c.-vses. The case of Christian v, 
Coiran, 1 S. W., 829, observed on. Queen r. Stb- 
jfBENSoN . . .3 Moore’s I. A., 488 

Queen c. Edumee Btramjee 

[8 Moore’s L A., 488 

The Charier, having been granted by the Crowm by 
force of an Act of Parliament, mast be construed 


SUPREilB COUBP, BOMBAY— MafinssJ 
with reference to the powers conferred by the Act, 
even though the prerogative of the Crown nirehmitcd 
by such coustruction. QutrN r. Eduuee Btuaujeb 
[3 Moore’s L A., 468 

2. Const ruetton of 

Charter — Law of hmitaiion — Snghsh law.— The 
Charter of Sth December 1823, which created tlie 
Supreme Court at Bombiv, pjoaded by s. 29 that “in 
eases of ilaUomcdans or Geutoos their iuhcritan.c and 
succession to 1 imls, rents, and gojds, and all matters 
of eoitraet and dealing between party and party, 
should he determined, iu cases of Mahomed vns, by the 
law a and usages of the Mahomeeians , and vv here the 
pjrties aie Oento s, by the laws and usages of the 
Gculo s, or by sneh laws and usages as the same 
would have been determined by if the smt had been 
brought iu a native Court,” and the Srth section 
directs that “the Court shall frame such pioccss, aud 
make suth rules aud orders for the evecutiou of the 
same, iu all suits, civil and cnmiual.to be commenced, 
sued, or prosecuted, vvitUin their jurisdiction, ns shall 
be uectssary for the due evteuliou ot all orany of the 
persoas eher.b.v committed thereto, wiiU an especial 
attentioa to the religiou, manners, and usages of the 
native iuhibitauts living within its junsdictioii, and 
accommodating tue same to their religion maimers, 
aud usaccs, aud to the circumstances of the country, 
BO far as the same cau consist with the duo execution 
of law aud the attainment of substantial justice.” 
J/eld, upon a coiistruttiun of these scetions, that ns 
the law of limitation is a mvtterof procedure, and the 
■supreme Court at Bombay had power to frame its 
procedure different from the nativ c Courts, the Court 
was right in allow iiig the plea of the English statute 
of Hmitatiois in an action between Hiudns upon a 
Uiiidu contract, as the judgment of the Court on such 
pltai was no detcnniuatioii relating to any right arising 
out of any contractor dealing iniolvcd in the cause of 
action. Semble — The mere allegation in the plaint 
that the parties are Hindus is a BUlticiemt av enneut of 
the fact to raise an objictiou to the cause being de- 
cided by the English law of limitatioas. Eeckma- 
BOTE r. LhHOOBUOS UOITICnOND 

[5 Moore’s I. A., 234 

3. JuriEdictlon — Admission of 

attorneys, — The Supremo Court, Bombay, hal no 
jurisdjciiou to admit persons as attorneys and solici- 
tors to practise iu the Courts there, except such as 
were qiialide’d in the manner poiuted out in the 
Lombiy Charter and Lcitirs Patent of 1S23 estab- 
lishing the Court, cic., those who had been admitted 
in the Courts at Westminster or vvere practising in the 
B< cordcr’s Court, Bombay, at the time of the pnbli- 
catioa of the v-harter. Mohoan r. Leech 

[2 Moore’s L A,, 423 

4. Suit far partition 

of property out of juris tichon. — Ihe late Supreme 
Court f Bombay) had no power to decree a jiartitionof 
ancestral property Bituntc beyond the limits of its 
jntisiiietiou. EamcuandEa Dada KAJK r. DaDA 
Mahadev Kaik . . .1 Boio., Ap., 70 

6. Suit tonctrnivf 

revenue — Government guii rent — Suit against 
Collector of Sevenue for distraint - — By the Cliartcr 
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SDPBEME COURT, HOllBAY-intcltiti. 

of thp 'iiIT.nic’ Court, Bombsj, of Dfcmbef 1^=5 
thst ‘ mrt « M prohiliitoil from fntfrttinins 
• titT (-onomiiiii! tlif rtwnnc oniJoT th* 

K»*r^itnnit .if ibprtovfniorand C.nnril or »_ny Wl 
.tone "ill t(i. roll.rtion thwcf. In »n irtiin of 
1 rot. -nt 0 minit ««. C oIlerfOT of Urrimie *t 
fi r distramns f. r irrfmrt of Ooviromrol 
•‘uo'.t-rmt Jfr'rfi revm.ng llie joJgrstnt of tbo 
Ponibny C onrt, thot the qnit.rmt " »»» 
rr Tpnuc I f »lir Ccmf^tiv »t Boinb»j, «nd the tonrt 
tbmir,. b.J 

[4 Mooro • 1. A, 353 
SUPREME COURT, CAECOTTA. 

L - Carrjfiiij ••tirtt- 

•*«.— An inliihitiot of I5»ti»r«i, tnding »l Col.-atU 
»nd'h»r>ns » Lome of bniunii llipre. h.IJ to be 
juLjsrt to IL» juri»(3iclion of the ■'ujrjine Conit 

Juos*Tro>sr I o«s . _ . 

(3 2dooro*s r. A., 175 
a. Jurisdiction of Criminal 

Court— I’le'ir pr>ry >a mitltmtunmr eonnert/erf 
nltie jufitHicli'n - I iidrr ibc geoiml jonodrclioi 
of tie Supf.ior Court et Csleutu, » fHreofi. iLonsU 
reiUUni nt Bw*r<* wes IKHi to id Joru(l.flIon. 
if Bti' J to, »i‘J ffropmtuz in. s 8iud<ree»n. nr <im* 
nnttid eiitLiu lb Wlim. therefore, a put; mUrat 
at ilenairf vse itiilirtitl «itU otlien before the 8n* 
preme Cenrt for ■ cosirlne; lu preenrisg the pro- 
senior to be amtltd in a fietuicu action at law, and 
tha iBitraeli'Ba for Ihe arriat wire prured to the i 
BtUIaethm of the jnr; to l.aeo orieiaated with I 
the appeUant, it wai held b; the Jndiaet Cmt&itteo 
that the oSnea haeiig been eoopUtrd withia the 

i nrtidict'on '<f the bnprtme Cenrt at lalntta.that , 
depart Lad Hehtl; ammcl lorisllet on ««r the 
partira fnrp toit, tbos^h (lem t&e lilebt utnreof the 
eridenee the; dirccbd anewtnat JasaotEt Doss 
e. Kt 5 o 1 Moore’s L A., 67 

SUPREME COURT, MAUEAE. 

Stt Uion CorsT, icBTiblmon or— 
MaiBas— CiTn, L L. R., 8 Mad.. 24 

L Jurisdiction— Orfer allarw 

litiuit'jr U ...f.r.r, ,„i tnltial/eJ.K'am/t— 
Oftetr oj t otrt emtitlti fe ronniems— iVreosef 
i«rrre.< m fsttimfl ef 2 4 3 tTilJ. IF, i 

r S4. — An order wu ninde on the rqnity aide of the i 
fiopreme Conrt at Ifadrai hj which the Kezletrar. an • 
officer wboandtTthe praefee of the Coart wae entitled 
toa COTimitsoo of 5 jut errt. on bH nimi of nuiaCT ' 
pud mio LOTrt, was allowed by eonrent of the 1 curt 1 
. 5t *Jn^?«toijiititat« prweedmza fcrlbebeneEt of ‘ 
inlnU where it appeared their property wu nnpro. 
Urt^ jneri.loft„.j.jowhiehb«waeallowedt^Bl« I 
anmcBbehalfoteeTlajianehiufa tt. that the emirr 1 
E™"*' jarUdict on of the 1 

^^■nie Omrt, and net under the Slab S A 3 
to '* pobliepelier 1 

to allow an cffirercftho Conn to inaticnte tnila b 
• direct personal ' 

interen. KisikooiE r.Siiw 

\ [3 Moore’s E A.,328 ' 


BOrBEME COURT, MAEBX&--«»-'"“'‘‘- 
- 


SUBROBAKARl TENURE. 


BrnffiTY. 

1. LustuTror&rBEtr .• • 

2 . EjfCBdutstT or ?for«ttr • ^ -9® 

A DisntiSOE or StreETT . ■ ' 

H. trurm iCTf.ra Cisis • • • 


ire r.EEOirtow or 

ilr. 

S'» Mo«oaoE-R*o**»n»“^^\58 

BEbEiirTtos . . 1 Pom- wo 

See Casta rsoEB RsWtfUi *»» Smtn. 
fre Casts rsPBE Rtcoa»7t*»rt M 

frr Cain CJritB SlCTSttl T0» OCW 
Bsaanevx. 

Agreement to tecome, on deposK 
ofaeeurity. 

fee CooTBACT Act, s. 23— Ult’W 
DUebarge of— 

SeeBtxt.orExcnA«^jj^3^,j^l,4 

Str JflSOB-BoSfBAT ^ 

or 1864) . 1. 1- B., 19 Bom, 

See CasEj rwDEB Ptiycirai ain) Sr**^ 

DiscBaaoE or Smart. ■ 

Inability of- ' . 

jr.. roTT. • - 0B.EB.S®| 

p4 Moore’s 1 - At 6 
of defaulting tenant,’ Sriit 

against— ^ ^,vi 

, r>rr*5i.ajrTa .3B.I..R-APT 
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DiaESt OF CASKS. 


( MSS ) 


BUBEnr— f tiTlii ITV OF FUr.ETT— f**'^**^ 

flri-/tf.ii» /» t^rfwitr ' a» tm /t •'— Ci*l/ e.. ,. ( ,a.tv)r 

ro* 3?6 S« -S OiP IWb J.n».fj 13 - " .,. ,,, J-TFjT/ /« -"A 

bg to be AetUvti .n . .. 1... t n.. I r tl.e pro •.«•• »•««■ »* *!«*'>>» 637 

of Cli XX ©t ll.e Cole of ti il I' oredof© ••»4 • Sniir.T >*MaiT . I- !<• » 

h© wo Ibcrmion rtl.ivd ti|<m fun utl.g wontrty ' 

nndPT tlic pto ..» .of * 331 of t!i« ‘ob X „ ENTOttCEHEVT OP BECUniTx. 

bccime.nnty for C . 1.1 »««nt»il»toi land rtolina 

to pTOlioe C at .ny I mo •!.«. He Coart .lonU 14, —Mode cf ettforcement-j« 

dirtrt him «j lo ('-o .nl 1 . d f.ull of 10 prol.rlnj Tillt of fWf, / Jf— S»r»<f-»'«d— f"" , 

him to p»y the .m '."I cf 0 « dirrn 4 fi » Wod.ng _a i.rrty l«iiJ t.lm by tJ.e Conrt pndrr »• » 

lecanty f r C. .ppljii,. to b* d.rUmt i.ioIrnL Art XXJII of 1801.»ft*'» Jt u.J “«*■' t?^ 

On the lOlh irlrn.ry t. fl^ 1u pcl.tKr. to bo rooJJ bo n.fo-t«l uod r ». ?H«f *'* 

dctUrrd.ntu 1 rnt h forr the irtnr' Jail o onfrr of 18*51. A»&rt X*«l» © A»Mb Ifrfl 

■ 5U o' th* Cole »nl 0 . the litU M»y ISSC bu [8 a 1 *. B., SOS: 16 W. KoX* 

pet ton WM uiim i«el owi g o 1 1 . ron .tfHantfieo . J’xeoaf >«* 

6 thcreopon .ppliol for .t rilio-i of the AofW . ^ /», a *« »f »/ 

againit i JUH that A wu r I ai.d from W. 

onlt tl. bend .xieuteJ. luiTUOii 7 ? m If is "3 r^d be 

CaiTOP* SuAQA r Can.iorn aioi 

fLLR.. l 6 Cftl«..ni *•» • ••y *>' _ Kora 

CBOTTMPB.M.Inbr luvtit.ia*; K 0 ”„„ 

10 Oirif /'o<»d.oo rLaa .8 c»ic.»9i9s 1 

d«,(r S3C 8/J— ./■‘fyo.r* •^rA/«o osoffiay fo (o ^ n—^mn 

flarii OR >Ht U4»t A (e non who 4 » cnU* * 18, — ■ " ' ' Cltfl 

nd anderuhing t.> prolur* a gnil^mint-delfor at Code. J5}5, # g04-Ftmlt»» o/rferrH y 
j fuse when the Court .iojU dir. ft I im to do m. tartia~bl«f «/ ejenefiea eie trtantf t«>»3F , 
d rtandiog ewuritr an iff . 830 of the Cl.il —itberea ..le >n firtol.oi ofa di©re« 

^(cedar* Cole for the jnd,tD<nt-lrHor't apply W on the Mfonty g.»n. b> a lhif.1 patf/ ” . k* 

bedrflarcdlniolrent i.nl mO from LuoMi^atun ondefanltby the dtfindint the drrrr* eontJ ^ 
id«r ILe toil when the J id m eit^bblor flit* Lb aammanly rnfireed againtt inch .nnly _ 

-tituntind raStdtobod cUrdWoWrot. Aoe- of Act VIII ot ItES OUMoaAXaBaTAS 

Ciindrt Siakiv C4rti>p) rfii, I L.B^J} lUiia70i>I P.» «-» no -nr tt. 8 S 

ofe 1 171 approTcd. Ii.xrj.ar Oir.rd [4 aa a, Ap t 27: 1 * W. Kw 

[La a ISAU.IOO C,,,, Preer^*^ 


10 O.r.f fLai 

C«d«i(t tie 8l4—Jadgmta’dAUfspp>ttajl»lt ^ 

iieUrii on int fce.f A p non who 41 fnt 4 * a 18. — ■ 
bond andrrUhing t. pro1ur4 a jnil^minttlebtor at Code, 1SS9> * 
any time when the Court .1 ojld din rt t im to <f* M. «arrr«— hfoy ej 

and rtandiog .cfur.tr tin irr a 830 of the Ci.il —itberoa i.Ie : 
Frccedure Cole for the jnd^ntnt-lrtlor'i applybig on tbe .eronty 
tobedrclarrdlniolrtnt i.nl Md from LuoMi,atun ondefa^tby It 
under Ihe ton I when the j id n nit^bblor flit* Lb aammanly rnfi.s 
prtituin tind r a 3t4 to bod clar d tneobrot. Ao«> ofAetVIII ©t 
fa>A CAnedri A.aA 1 V Chruip) rtdi, I L.B^i} UaxaaOial D.' 
Cafe , 171 approTcd. li.xrjia r Oir.rd [4 

[LaawAu.loo 


11- C.tif frondart 1359 < 901— 3f«re/te* eadeo C.ri/ J’eor»d»»* 

>de (ISSl), » for prtdmrftoa of ,g.D ,, 75 & 3 — ysrenee afur derrre — 

,o\ryti.isa„l drUnr-CoiuuIa, Uwt ... "sS .Tpt'.d ti «XR .«hM 

■ortiti fur If t 545 — WImt. m a lend Badrr , Jm _,rt,r. «lki b.raiae wnti i Roder a ‘® 
a 336 of the Cob of C-ml Pioccilorr bmid-* Dm *^*** * ««nintle* 


a 336 of the Cob of C.i»il Piocalarr bmid-R tlm ^*125 *but'D 0 t*« became 

R.n*l corrnanti to iwolnre He fu Lnn nt-debtar ^ a.© • K i>.ir trt.i*a DO^e .■ 

before the t onrt. .nd ih.ttl.e jn lg«i;;tXbttiS.M t ^ ^ 

apply tobedecUrrdan miolrcnt fqril,.rrtipnblwm Bi>»«H«>bw ct.on r S** 

were eontajacd a. tn wh»l .1. nl I bappi-n If the Itejecting ansTiew In HcasHeo *4 

SuarmTOVdoblor-.annlioalur.»oh.d*.u',i.ll,.«U.,.. ITiaaRB .... 6W.a,-ttU»w 


apply tobedecUrrdan mjolrcnt forth. rMipntalMm BRUHOOBI 
Were eontajacd a. tn whnl ah nl I bappi-n If the Rejecting 
JudgmTOtdeblor’i applicaturi to bed oUted inaobent Kl»nM • 
werenfnied itwt.Ae dthntthe Ulirr .tipnialicnf 

M b^ “ Wed Tndtr I'h-lT* a^w^ *^4a«T * 


— C*r«f 




J «36-J'.d./-«.' d.bto,', oppl^t^ RprefieJ penoh and that.if be 
” •"* '"•l-B'lma. ^ tk, .Tecouf .1 In another 
‘x r» 1 *bn line .nnty for a JodLionit' bo w aid abo pay the late f.L Re *“"** ^^ s 
de^r imder a »e ,{ the Otil Prrerdure^ Coda mill In the Srnt Coart bnthi. •"Jj, ^ 13 

(Art XIV of 1883^ i, cbUgatioB appe^ The jBdgr«otnlebtor«bM^in““J 
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SDEETY — confirmed, 

2. ENFORCEMENT OF SECURITY— coni. Biifa. 
principal, but was aftcru'.arts aircstcd, and HI II 
became surety for Ids pnductioii and for tbe pay- 
ment of the iutertst, if the order of the Jlunsif 
rclrasiug the jud|inu'nt-dclitor were set aside on 
.appeal. Ihld (by MaRKnr, ./.) that the dicreeon 
tbe comrrmnisD was not one upon which execution 
could be carried out, at any rate for the sum which 
was only conditio lally duo, as the inquiry rclatico 
to the fulfilment of the condition could only be made 
in a regular suit ; and that execution could not be 
taken out aeainst M U, the surety, the arrangement 
between him ami the judpnu nt-creditor not falling 
within 8. 2 A, Act V] II of 1859. which applied to 
pertons who had become security for the performance 
of a decree or any part thereof. BOIAeke Lau, v. 
WAHOitED Hosbejk Kbae . . 14 W . R ., 63 

18. — Ciail Procedure 

Code, 1859, s. SO-1 — Surety for performance of 
decree — Suit on surety-bond.— When a person has 
become liable as security for (he performance of a 
decree, s. 20-1 of Act VIII of 1859 gives a remedy 
to the dccrcc-ht Idcr against the sunty in addition to 
any remedy which he may have on the surety-bond. 
It does not pn'Veiit the decree-holder from bringing 
a suit on the surety-bond to enfoice the contract made 
with him by the surety, and the lieu on the pioperty 
mortgaged to secure the performance of that contract. 
Abdei. Kadib c. Hbubee Moben . 6 IT. "W., 261 

20. — ^ Ciril Procedure 

Code, 1859, s.SQI — Surety executing bond fur pay- 
ment of decree by instolments— Alteration of terms 
of decree. — Where, by an armngcrocut sanctuined 
by the projier Court, the terms of a decree were, 
varied, and prov isiou was made for its payment by 
instalments, fir tbe paymmtofa portion of which 
instalments a surity excentid a toml hypothecating 
his pioppity,— Peid tl at tlie terms of s. 204 of the 
Civil Bioccdnrc Ci dc were not applical le to such an 
arrangement. CnnifDEE Been r. Hessph Ai,i 

tS IT. W., 88 

21. Civil Procedure 

Code, 18T7, ss. 210, 253 — ^Execution of decree 
against surety— Poyment of decree by instalments. 
—A .indgment-debtor, nbosn propirty was about to 
be sold, appeared before tbe oihcer appointed to 
conduct the sale, an^l applied for its postjionement, 
producing a surety and a bond, in which such surety 
promised to pay the anionnt of tbe decree withm 
one year, it the judgment-debtor did not do so. 
Sucli'ofBcor thereupon applied to the District Judge 
to postpone the sale, stating that such surety was 
willing to pay tbe amount of tbe dicrce by instal- 
ments within one year, and forwarding such bond. 
Tbe District Judge ordered the sale to be posfpoued 
and the papers to be sent to the Slunsif who Iiad 
made the dicrre and ordered tbe sale of the property. 
The Mnnsif made no order regarding tbe security, 
but merely made an order that tbe amount of tho 
decree should be paid by instalments v. itbin one year. 
The judement-dcblor did not pay the amount of tbe 
decree witliin tbe time 6xpd, and tbe dccrcc-bolder 
therefore applied lor execution of the decree against 


SUEETY — continued. 

2. ENFORCEMENT OF SECURITY— conf/nneif. 
such surety. Held that, inasmucli as tbo dccrce- 
holdcr iiad not been a party to tlio p'Occcdings of 
the sate-olliccr or of the District Judge, and as the 
pirties bad not appeared before tho Munsif, and as 
sneh surety bad not 'agreed to pay the amount of the 
decree by instalmints, tbo p! 0 \isions of s. 210 of 
Act K of 1877 were not applicable, and sueli surety 
had not become a party to tlio decree as altered by 
tbe Munsif ; tiiat ench surety iiad not made himself 
n p.nty to tlic decree by promising to pay its amount 
within one vear ; and that then fore bis liability was 
not one wiiicli could be enforced in cxrcutiou of tbe 
decree under s, 253 of Act X of 1S77. Ciiakdaw 
Kuab c. Tikeha Ram . I. L. H., 3 All., 809 

22. - — - Civil Procedure 

Code, 1882, s, 253, — Surety for execution of appel- 
late decree. Remedy ayainst. — In 1874 tbe exccn- 
tion of the decree of an Appellate Court uas stayed 
pending an applictiiion for retiew of judgment, upon 
the judgment-debtor gi'ing sicniity for tbe execu- 
tion of the decree, and a surety was accepted on his 
behalf. Held that tbe juilgmcnt-credifcir could not 
proceed summarily against the surety under tbe pro- 
visions of s. 25? of the Codeof Civil l’iocedure,l-82. 
Babaji o. RAJiASAtgr . I. L. K , 7 Mad., 284 

23. ■ — ' Civil Procedure 

Code, 1SS2, s, 253 — Execution of decree ayainst 
surety, — A surety entered into a bond, undertaking 
to produce certain debt bonds in case tbe defendant 
in a suit siiould fait to pioduce them, or to p.ay 
the antount mentioned tbeVein. Upon an applica- 
tion being made tliat execution should issue against 
tbe snre'ty, — Reid tliat a bond so aorded did not 
make the surety liable for tho performance of the 
decree so as to bring tbe case witliin s. 253 of tbe 
Code of civil Pioccdure, and that tbe liability of the 
surety could not bo enforced in execution. Naha- 
XAEAJgUA C. RAMATXA CHFTTr 

[EKE., 22 Mad., 268 

24. Eight to enforce eecurity- 

Civil Procedure Code, l'r59, s. 204 — Order cancel- 
liny security bond. — Where a person becamea surety 
in the eonrse of tlie proceedings on an appeal to pay 
all sneU sums as might be decreed against tbe plain- 
tiff on appeal, tbe decree when passed could bo exe- 
cuted against the surety under a. 20t of tbo Civil 
Procedure Cole, and an appeal would lie from an 
order made in execution of such decree against the 
surety. Wliere a poison became surety, and gave a 
security bond undertaking to pay all sums of money 
that might be decreed against the plaintiff on tbe 
defendant’s appeal^ and the appeal was dismissed for 
default, and on tbe application of the plaintiff tho 
Recorder made an order caiictlliiig the bond, and 
returned it to tbe surity without notice to the defen- 
dant, and afterwanls the defendant’s appeal was on 
application restored, and a decree passed against the 
plaintiff, — Reid that the Recorder’s order was in- 
valid, and execution could issue against the surety 
notwithstanding that order. AEBcrx RamaeA e. 

A UMBO Yobbaefji. 

[7 B, L. E., 81; 15 W. E., 538 
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SDHIST'S' — coniiniied, 

2. EXFORCEIIEKT of SECURITV— 

AppeUatc Court — JTetheid oj enforcing jttick icrw* 
Where hi .nii appeal security has been ftiven to 
the Appellate Coui-t for the ihic perfonnanco of B«ch 
ilccreo as it may pass, tlic decree-holder may enforce 
stich security in. the manner provided for by s. 253 of 
the t-nde of civil Fioccdurc. DoJit Jin/iadur Singh. 
V. ^highlit JSegain, I. L, J!., 2 All., Ii04, followed. 
Thiruntalai v Ramangar, /. A. R,, 13 Mad,, I, and 
Ventcapa pi/rik v. Jlashngnpo, I. L. R., 12 Rom., 
ill, approved. Kali Chnrun Singh v. Unlgohtnd 
Singh, J. X. R., 15 Calr., 407, and Torhan Singh 
V. ifdivnnt Singh, I. L. R„ 22 Calc., 25, dissented 
from. .Taski KtrAn r. SAtitip Kaki 

• [I. L. E., 17 All., 99 

33. Execution oJ' 

decree agatnif stirtlg — Securiig for due perform- 
ance of appellate decree. Enforcement oJ~- Civil 
Procedure Code (l‘iS2, ns amended Ig Act VI! of 
ISSSJ, s. oM. — A security bond given by <a third 
paitv for the due performance of the decree of the 
Appellate Court under a. 516 of the Civil Piocednre 
Code cannot bo enforced in cNccution of that decree. 
Radlia JPershad Singh v. Phuljuri Koer, I. L. R., 
12 Calc., 402s Kali Charun Singh v. Ralgobind 
Singh, I. L. Jt; 15 Calcs, 407 s aud Tokhan Singh 
V. Udnsont Singh, I. L. R., 22 Calc., 25, followed in 
principle. Kenkapa Kaik v. Bnslingapa, 1. Is. R., 
12 Rom., ill, dissented from. Thirumalai v. 
Ranwggar, I.L.R., 13 Mad.. 1, and Amnachellam 
V. Arunnchetlam, /. L, R., 15 3Iad„ 203, referred 
to. Snnioo Das c. Uamiakc-nd Das 

[I. L. B., 23 Calc., 212 

34. — — — Execution of 

decree — Suretg. — A suit was itistitntcd by C against 
XT iS in the Hooghly Court, and was dismissed with 
costs. On appeal by the pl.aintiff, the defendants 
obtained an order in tbe High Court calling on C to 
give security for costs in the Couit below and on 
appeal, and one R had, as surety, charged hij house 
in Calcutta with the pajraent of costs to the extent 
of B2,000. The appeal was dismissed witli costs 
amounting to more than 112,000. On an application 
by tho defendants for oxcention against R under 
s. 204, Act AHII of 1859, by attachment and sale 
of the honso, tlio Court granted tho application. 
Hiealaii Seal v. Cahapiet . QJB.Jj. E., Ap., 17 

35. Ciitl Procedure 

Code, ss. 253 and 5S3 — Stag of execution of decree 
appealed against on giving tecuritg — Suretg for 
fulfilment of appellate decree — Mis liabilHg — 
Mode if enforcing it — Execution-proceedings — 
Sejiarale suit. — Under Act VIll of 1839 and tho 
supplemental Act XXIII of 1801, the ordinary mode 
of enforcing payment by a surety was by summary 
pi-occss in c.xecution, net by means of a separate suit. 
This-vvus so equally whether the security had been 
tahen in the covirse of the original suit or of the 
appeal. The present Code of Civil Prcccdnrc (Act 
XIV of l882) makes no alteration in the law on this 
subject. Reading s 253 with s. 583 of Act XIV 
of ltS2,- it is clear that the Court has tho power 
to proceed against a person who has become a surety 


S D EET Y — CO II ti n lied. 

2. EKFOllCEJfEXT OF SECURITV— ct)i/>-n;if<?. 

under s. 546, for the fnlfllment of the decree in 
appeal, in the same waj- as against a sui’ety wlio 
has become liable under s. 253 to sjilisfv a decree 
of_ a Court of first instance. The words “ in an 
original suit ” in s. 253 m.ay bo treated as a snper- 
llnous expression. \ eskafa Naik r. Basmsg-ata 
[I. L. E., 12 Bom., 411 

38. - — — - — — S c c ti ri fg for 

rosts—Sccnritg-lond, Enforcement of, Ig execution 
— Ciril Procedure Code ( Act A'i K of 1SS2J, s. 549 
— Act Ell of 18S8, s. 46 — General Clauses Act (I 
of 1S6SJ, S.G.— On the 9th June ISSS a dccrec-holdcv 
applied for leave to e.xccute his decree (which was 
one for costs) against a person vvlio had become secu- 
rity for tho costs of an appeal wliich had been 
dismissed with costs; this aivplicatir.u was refused, cn 
the gnnmd that the law, as it then stood, did not 
authorize such an application, the remedy of the 
deerec-j older being by regular suit against the surety. 
Subsequently to the passing of Act VIT of ISSS tiie 
decree-holder made a Ircsh application for such execu- 
tion under s. 46 of that Act. The Com t, after refer- 
ring to s. 6 of the GvncTiil Clauses Act, rejected the 
application, on the gioimd that proceedings against 
the surety had been ctmmenccd befero Act VII of 
18SS had come into force. Meld on appeal that 
the application should have been allowed, Adddi, 
Wajiau r. Faheedoonsissa 

[L li. E, 16 Calc., 323 

37. Ctri7 Procedure 

Code, 1882, ss, 253, SIS, 583 — Suretg for ike due 
performance of appellate decree -Mode of enforc- 
ing liahilit g of such suretg Execution of decree . — 
When security had been given on behalf of the rcs- 
pundent to au appeal under s. 5‘16 of the Code of ‘ 
Civil Preoedurefor the due performance of the decree 
of the Appellate Cemrt aud the appeal had been 
succcssrul, — Meld tbnt, under tho prov isions of ss. 253, 
583. the decree of the Appellate Court could be 
enforced against the sureties in exccntion-prccccdings. 
Eenkapa A'nik v. Raslingapa, 1. L. R., 12 Rom., 
411, approved. TnrK03rAi.Al r. Ramaitar 

[L. L. E., 13 Mad., 1 

SS. — - — — Ciril Procedure 

C ode, 1SS9, s. 336 — Suretg, Liabilitg of — Execution- 
proceedings. — The liability of a svirety under s. 336 
of the Civil Piocednre Code ceases when the proceed- 
ing taken in execution of a decree vvhcidu tho 
security was furnished c. mes to an end. I), a 
judgment-debtor, was committed to jail on the Sth 
August IBS-i, and he applied, under s. 233 of 
the Civ il Procedure Code, to be released. On tho 
16lh of November ISSl R and C stood security for 
him under tho provisions of s. 330 of the Civil 
Procedure Code that he vvonld appear when called, 
on, and that he would within one month apply 
under s. 344 ,to be declared an insolvent, and U 
was therouporf released. Instead of applying under 
s. 844 to be declared au insolvent, he aiiplied to 
liave tho decree, which had been obtained ex-parte, 
set aside. This np],Iication was disallowed, and the 
dcercc-holdcr vv as directed . to take further steps. 
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SUKETT-Mi'.nW 
2 ENFurCFUINT OF ‘^r'UftlTT— 

On tht 21ii of t brnirj IRS5 lli» «pr' "'**■* 
ojffutio-i 0 Ih? J <r <• w»» UTOck off Hio Atwr- 
iolliro «h At) of Julv msHe a frrali ipilM Oi 
to cx n ti tlii d rrrf K^Tiiuit the inrtli » «ii) •** 
tliry »)> u1 1 1 1-0 !hci tl t ja J^mptil i Uor in Conrt. 

J2 d that til p wrr r wriod lo the Court, an tr 
i. 3lu f tie ti il I’lO t)ar< Co>le to reatu Ih* 

I tunlj II xritoi f the dtrret reaU ro* I* e»«T 
tiwd ml) n tU-- IX titu tio.-teiiir;:« vheTtia tlie 

Laui eauor r uduta bctOKii Mitka 

tL la 11,14 Calc, 7t7 
S3 R.jMtffM’Mi 

to afif-to! — Et'fnt ef flfir 

lf/sfejiii#yi»«»f— S»e«e #jf fdtri 4b4nfCtTil i rt* 
etJtrt Ctrf* fArl 2.1 f t/ I'bSj—Dfcrrt—i-tnf tf 
exenfiun Jp/tll li Ccarl — /rr<t tfftrtf 
,nd,ri Moo/Cirii I to rdart CoJt fAcl XlVo/ 
]&i2J~ltahh • e/ or g ail nnitet ^2 aunty 
■gat It vlniB B ilicree tioti ht lobe .nforcn! andif 

I :S3 of the C de f f Ci»t Dioredars (art XlV it 
1^83) baa an H of appealing againtt an order made 
IS tiie rzrenlHt proeerdii gt. a anJ II brrane 
fsreti 1 1 <1 r a.4Si o' >li« bole of Clail rtoeidnre 
(Art Xlt of for the prodnetioi «( tioprrty 

atlaehrd brfo « jojginfi t by the Court of Crat 
injiai ee Un Irr tb tr aarety fondatbey vrrrboand. 

1b a lanit ** to pay to 0 « aaul Cenib neb anm aatbo 
midOtirt may adjod.R aguDit the nid defeodant'* 
The t onti of irmt inata e« puaed a dreree in (he 
vlatnt ITa fa our for t)2?> IM Apainet tbu d -eete 
klhpa tinappral diotUe Diitnctto-irt. In that 
Cmiii the dff adani oiUinid an order for aUy of 
ntmtes of Ibe anginal drirre on Lia fsmuUing 
awritj otkler a, 615 “for tb* due perfannaneB 
of nichdrrrreir order at may aUiiutily he btudioz 
OThim” Ueanordmgly paT* fretb ereanty Tli 
Apprllalr Court jiBHid a dreree to plmialilTt faioir 
for H800 and roalt. IbiTeopoa the dierer hoi ter 
eought 10 enf nt Ibr appellate deeret acai at tlw I 
TOrrt.« ji ani iJ Old r a 2S3oribe Citil Peocr- 
^re ’he eorrtia coiteiided, fieat. that the 

wirnU drereehai.ng m r.rd talhripprlUt* denrr. 

E ^ T"*.”®* •* *"■'4 -« >rh 

reUua only to Ibe derrre of the lourt ot <•»( 
“^cei aoeoully. that tier wen rntonaiUe ouly 
•tl, T’’*.''? ‘’** ®"S» “I decree adjndg^ 

^inrt the defendant I aod, thirdly, that Ibw 
^lalUbiliy hadbeenextlngtinbrdby remto of 
“wtKn having been atayed w.thoot thiir aaaent be 
to AppilUte Conrt ondrfenamVafnralihiiMf afreah 
tbebabihty of Ibe euretiea could 
«^^ly ^ ritendidbiy nd the mtnwint. Ineind. 

‘’J **'* Coart of irrt 
Thei^^,“ L‘^i®4g»a(raitifttb aaij defn.durt.r' 

iU enra d.^ ““ ““ottoo rf 

or to Conn of ficrt 


BOIbETy— eoB/.aaei 

2 ESbORCnrEST OF SFCOniTT-^’o fa*i 
o» the fjr (ira wta fully lacarrcJ, ami 1'*'^ *?* 
a Tcrally Uranl ta r*«'o •* diiJ-Htl o to 

»t to m .bmrnniml the woperty 

IhrirboMl 0-. In defanlt. lo P«J'‘'>«5V''!i‘\“' 

Oort ehoivU tdjnd,r ajaltut the df 
»mt.tit.,U«rlng: teat I currni »“ *i« "V, 
by the fart tt at an appi-Bl lia-l lr« 6^“ *f 
thuilian* If ibeamoani by to ^ 

w»a rrdoerd In appeal, tbfir 

otihcd loa like eiUnt jor if t bed creematr Ki^ 
their ltdiility wo lU be rtdnr*^ ‘o i«tbt-iir 
Uabil l» d. I tict <«*e. berauio to ‘'■f ^ 

Com merprd in that ot tha Apntll^ 

MAW t haiTUH BatbAji X-le BilSH®®’ 

40 Rarefy 

,4....,e/rfreee»-J/«/r oJri>Ut<.U»a 

— Cieif y’roir-farr CoAt, » SS3 Jan rf n*”* «/ 
irereaa* t oarf - tt bow, after to 
deerr* for *rr«ra of rent, a friend of the 
debtor en^rd Info a 
ceadeTrdh.n.e.lf pmonally l«kl* and 
athare la enUin *A®io4Art l«P«‘y H . 

perfo-maie* of Ibe d'erae. It waa hiU H*!,. k* 
eblintwD matid by mth aeenrlty load rojl 
mf^ by a Court of re.rtwe by the «lj « 
bypobrealfd jioptrty. Dtniti _UW , ^ ^ 
HASbi'TOB . . Lull.. *»*“•»*'* 

41 SdiflJ 

Cm.I Proerdaer Cod* (1SS7J. j 

laeafteaf /aifyineaMtlfrr— A"*/**// 4^ I >,.< 
- Zmi-f./y 0/ .tee), - J/ede V V 3 

0/ .oeery -Tha tml Prwrdim Cole 'Art X v 
W8S) pie idea an meant t r enformg w 
aaarTl lend pamaeduodm 813 
of the pUi ilifl la to obtain aa amjnmnit of ibr 
witha tiew to aninp.B It hll'OAll Aietc” ^ 
r RAaciuxoBA Dai* . LUE,1BB«®" 

42. Liaidi'y '/ 

nrrtfalU' rferra* poiea/ 10 

ProeWaer Coda (Act Xt T o/fSbiy. » fit 
Uom tf rfrrrer oyaietf 
dierrowtA artaiideon eondtioi that the 
dant tbotU and a aarety rbo -«'Ve 
p B«We fj- may aoonnt tot «ixiHbC fw°^ 
doe IitHB the defeodanV by *07 
aobtetpimtlJ “»4a la the init. 0« « 

• to eAeenta to decree which wat anbaeqneu 7 

' aeaiiut the defendant by the *eree-!. 

the defendant and the nnty, ^ 

1 taken to tSe cieculion by the anrety. ““ ^ 

L allowed by the ‘©art below JIAd t hat 

• oftoColaof ClcHPMednrethedemehobfc 

. entiUed to Uke cat execnlion against tli* 

, 3 C. W Ww SJ» 

‘ 3 DISCHAEOE OF SCEETT. 

[ 43 . - Appearance ®f4ebtoi^drt 

I XVatef J8Bt,t 8*^A>uriar.« K/de/^rt^ 
r iaiA— tthera a Court during to ptnding 
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SDEETT" — conftntted. 

3. DISCHARGE OF SUKETi'— confi'imerf. 

iuqniry under Act XXIII of 1S61, s. 8, nllo-ved tlio 
defendiint to he at large uyoa scenrity for liis 
appraratice tilioii called tipoiis and wlion the ' onrt 
hid concluded the inquiry it was found tlint the de- 
fendant had appeared, the liability of the surety was 
held to be at an end. Balueb, Laivuie &, Co. 
HUREE EABAla PoDDAK . . 24; W. E,, 292 

44. Change in circumstances 

under which security was given — G unranUe 
for good condurt of gomathta — I'ransfcr of pro- 
perfg gunronteed . — Where two parties executed 
a surety bond addressed to J, It, and Jf, 
owncre of certain property, binding themselves to be 
aiiswerahlo for the good conduct and proper disciiargc 
of duties of their com ishta, B, and the propertS’ was 
afterwards transferred to B a!o.ae, it uas held that, 
when J and 31 ceased to haieany interest in the 
property, there was such entire change in the nature 
of the service tliat the surttica’ liability did not con- 
tinue, and they were not liable to be sued npoa 
their bond. Baj" iviirsio ACooEEnJBB r. tssCK 
Cnn.vDEit Mooeeiuee . . 23 XV. E., 90 

45. AUtratinn of 

position and risk of salt darogah — Lialititg of 
snreig for performance of duties, — When a salt 
daroznh deposits security for the duo performance of 
his duties to be appropriated by Government in c.aso 
of loss to the State fjomhis failnro to p''rform them, 
and the Govcrnmeut, without ids cons-nt, alters bis 
pasitiou and risk, such alteration relieves him from 
bis rnsragement as surety. Sum Xauaik 1'aberjee 
V. Goverssiesx . '. . "W. E., 1864, 138 

46. Cieil Procedure 

Code, ss,336,Sdd — Insolce«cg — Surelgfnr insolrent 
Judgment deitor filing petition.— One B 31 bcc.anie 
surety under s. S3C of the f'ode of Civil Procedure on 
bcliaif of one 6- Jl, a judgment-debtor, to the effect 
that G B would appear before tbc Court wben called 
on and would within oneinonthfile an npplicatbmtobc 
declared an insolvent, ff ti did so ojiply, but on the 
suret3'’8 asking the Court to declare him discharged 
of his liability the Court refused to do so. Held 
that the surety’s liability was discharged by the 
judgment-debtor applying to be made an insolvent. 
Hoglash Chandra Shaha v. Christophoridi, I. L, 
J?., 15 Calc., 171, referred to. DsyxA Mae r. 
Jam.va Das . . . I. Ii. E,, 15 All., 183 

4i7_ Acceptance of farther secu- 

rity — Seourltg signed bi/ surety — Seeuritg-bund. — 

A security, voluntarily signed, existing upon the re- 
cord, and even taken elf the file, is a valid and sub- 
sisting scenrity. The intontioas and motives of the 
obligor in giving the security must be judged by 
what is mentioned in the instrument. The nceept- 
anoe of the separate security of cue surety is not in- 
validntcd bj’ the acceptance of sepamte securities of 
five other sureties. Gopae Ikder Xajiaie Bor r. 
Jaoau Xath Gpeo 

[5 "W. E., P. C., 129 : 2 Moore's I. A., 311 

48 — Ifotioe of intention to cense 

to he surety— iSecsn'/y /or jpoyment 0/ rent. —A 


SUEETT" — concl tided. 

3. DISCHAEGE OP SUEETV— cowc/ufrd. 

surety for the due pij'meut of rent by a third person 
must, if he wish to discharge himself, irivc notice to 
the p’JSOT to whom the guarantee lias been given. 
GnsEsH Kooeu c. Oojnmioo.vsissA liBOirvr 

[6 M. ‘W., 77 

4. AnSCBLDAKEODS CASES. 

49. — ~ — - Surety of lessee afterwards 

becoming his partner -6’« t 6g sttreigfor ille- 
gal ejectment of lessee — Sait for dam <gs. — Where 
a person became surety for the due performance bv 
the lessee of the obligations contained in a l-ase fora 
term of years, and afterwards became a pirtaer with 
the lessee, and the lessor evicted the less e before the 
e.xpiration of the lc,nso , — Held tiiat a suit would lie 
by the surctv for damages arising from the illegal 
ejectment, altliough the surety vrns not a pirty to 
the original contract with the lessor Bburodaeanx 
Bor o. liAst Tosxoo Bose . 7 XV. E., P, C., 15 

S. C. Bukdaeamu Box r. Ai.uk Mosjooeee 
Dasiaii . ... 4 Moore’s I. A., 32l 

60. Suit by surety after satis- 

faction of bond — Cause of aefipu — Limitation. — 
The pl.vintiff executed n bond jointiy with a servant 
of the defendauts on 10th July 1-Gl. The 
proceeds were expended for the defendant on the 
iOth August 1861. The creditor obtained a decree 
upon the bond for principal and interest, which the 
plaintiff satisfied % two payments made on dth 
•Tula' 1866 and 30tli June lSi>8, respectivcij’. Ho 
brought a suit acaiust the defendant for the nuiount 
on 22ud June 1869. Held that the plaintiff could 
maintain nis suit against the defendant for the 
amonat paid by him. and that the sait was not barred 
by the law of limitation. Bhagiraih -ADaiKAEi v. 
Ta-riei liun»ba Pakrasi 

[7 B. L, E., 35 ; 15 XV. B., 413 
Keversing on appeal S. C, BnonEEKUTit Adiiika- 
EEE r. Tabesee CnrsDEE Paebasskb 

[14 W. E., 174 

STTBEEKDEE op TEISTTEE. 

See Casks ukdeb Landkord ako Tkkast 
— AsAEDONirEST, Eeuxquishaie.vt, 

OB Sbbbexdee or Te.xurb. 

See D.ant)Eoed axd Texant— Liabimte 
roE Best . E L. E vl9 Cal * , 780 

See r.A>TDEOBD Aim "BUrr'vT-R— Sl’E'ST 
or Best— XOA'-PA r’-DAranri Rs. 

. [L Ii. L. R.. 6 Bom., 81. 

15 B. L. E.. 10 

SEEXTET. L. E., 2 1. A., U3 

1. Survey j-^^'’'P!’.iTAKCB-Srtcivi. 

of Collector to re-open. 

concluded, the map comp ^ 1' Mad., 48 

proceedings brought to s-v — iKiiEBixxKrc Speciai. 

has no autliority to rc-jiAXOS. 

he does so on the appli' [I. I,. R., 16 All , 191 

a notice to the opporit' B, R,, 3t p. a.., 17 
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toipwiir KilES SJIBAW B0,E r V’.ryn StOTM 

OooAT 21W n,78 

2 Excess I&nds found after 

turvej — Trrimmpiivn — WTitre tbe 
m l«k 1 1« of • r» yst wfre fonnd by s-irrey to be 

MTievtl 1 n of U f Und re leueJ to L m by 

mimptio pro. 'tJ n ■* UaK-d on s former larrey, rt 
waa b !u tbs the eie « eosl t rot be M*nmed ti • 
matt r of ourte to be n k] Undi DisOBCSnnOo 
'•ciur* r CouBT or \S USDS 11 W 11^347 

SORVEY ACT (BOMBAY) 


SURVEY AWARD 

?»e Ciira r’<Dr« Act XIU or ISIS 

See CalEi CKDtB LrarTiTiOIt (CT IS*' j 

1 — Reqaisltes for survey award ! 

fit II » V I mlflU o«fr»< o» To rout iDtr ' 
a tar y t trO there mtt><«i](L|-n«aa l«mi 
fdt rcehnlou Utaetn the part ct after • proper 
invtn m loa mlo tl « p nti of i«ue btiwetn tbra> 
>rBu Kunzs Hot r i oiisd Cncvi r* ''zn 

[fl W B, 817 

fi. — Dec(<ioa on fact oat dls 
pQtod Bray Jfry t Ilc/ISM—^tmmart trar^ 
Tbe find O k of a ^nrrrr Utpoty iolt««Vjr tbsl a 
party Lu been in fcwrwton of ccrttin land for luore 
tbas a rear where the fart ii ret d tpnted u eot • 
tsmtnary awtrl' nndtr Ilecolatiaa Ml 
HiSDArziUBis ^BGU f rivissttrs 

(UW B^883 
3 Striking off complatot in 

Survey Department. — On a rou i la nt b< o« 
made >u the “nriry Denartmctit at to a denurrat on 
otUnd IheDrpaly Collrctor Inrteail of inreatval 
tag the c n-anittancei ordered a local inqo ry bv an 
Ameen u d on the pU otiff nm tt n™ to ibp t V tbe 
AtBcin • feta ilrock the esae rfl ! i file ifeU that 
thedetoJ tr»,riot an a«.rd on wheb a caw of 
actxni cenU bo hated. Kauio Csrnnsn Dost e 
■'onJiMoszt rwtsrs ISW R.,174 

^ ~ ^ — Order of seUIemeut oiEcer 

without inquiry Aa entry t ado lu the a.UI- 

2;?pm rrj, 00 ecua to on the mmta. th. 
^”ppill* **Joart' tntnntm r v tb tit in^a r» 
^onlj fjiij tlut*“* f'*P'''s bed hecu draan oa1 
.« properly be eilenj®'^ * oe]eet ..n wat taben. 
Snstoda.awardedtotV 7“ “* »'> award isaa- 

“ttaoet. That and m H c r bU of tbe 

i»" ' «> ■• J tt 

«e »canty eirrn totS™" » 0*rt rou.i 

for the tatuUrtwo of itf* "2 »' • »» t aUh«t dta 

“Wcfahl^heTCotirt.V*^^’'**"^'"" Uzzaa 

^-h^hVwoidtufaJi^ P 17 i:d.IS73.77 


SURVEY AWARD— e«af<»»»^ 
to CCTtalu ratea to sire to a tnrrry ewar 1 tbe faJ 
HfertofadTrre of a Clfil Court hv ttloig tsfr 
from tbe < oirti the p^wer of enlrrta ni g a J «t 
I r fOcte.llBe the jot ee of tnch a««rJ tfwr a 
1 Ultra lime MozrZP inli 

BooxA CucBvMooszkizt 23W 

0 Bnnellon by Collector — Je. 

tfptamf* o/proffii ail 01 Cfrreel —To mile a »3f- 

art deinartalicn iffrctier it la not ahenloUly nccet^ 
Hat there ih nUl he any morr f jwtial wsrtioo Ir W 
Cdketor than a ptnftal aecrrearce ef the n^PT 
iroreedi ze aa rorrM lIrsoolUW ^«^*** ’ 
lU>.ucoT«.»i IOWB.M 

7 Right to bencfitnndKnward 

— f eeeoar rafrtieal ay pertjf Tbe'r 

amtaClrra of a party to a a rrmaard irecn S' 
tbe bcnrA.a thrnof layvontw Bittzs c t 
xtsaiovzn or TH* Sjowcztscss . IW B.. 3** 

Ati Aan&rr r Cnotoa Cozisn ^ 

8 Effect of ftward-arf 

tHO irar-l aaJ.r-ftiJtatt <f txtU — •** 

ofi-lerActn f JMO between an intenwofso^ 
party oihrr than the plaintiffwaanoeoJenfC a-^ 
the ptuatlfl AxzzsoosiazA hntwy r JroW 
Nath Pot IIW R..U3 

- 7V»«c< •/ ‘•"*1 


• a p.rr»«,er-rr.*aee f?J. 

:a bionJ be a eortey award paand 
peramafTOB whom be dmred bla ajo 

Jc«ocTCnrwT.«KoT 6W B S« 

10 

.dword wader -Se-ila-XVlfTt A 
estate ta farm fra term of years, and »o fl 
ibeabo'eof biaii.hti pnrileera »sd 

anodier prrion bewaa bell to become I imadf 

by a I adrtrac d t iion nadrr Art D ef 1^ 
blich tbe formir « ai a pertr „ eoa 

CoceTO»«AW.A 14 WEwS05 

11 Jet ir af 

Jwerd wad.e fa fare fo »e/ eeide -ifrW 
Ilaot ff bailn fa I'd to art aiide an .fwi. 

wider Art n ofJ«lDscltb ‘ the penoJ of ^ 

roold not claim In oppoa Um to the a'eszi 

Nath r tspooi Oh asza 1 AffrA l-W 

12. >of'ae// 

pr-re«d aye Jetaf frapnelori -A co-fwpn. 


[W« — a..- .-I -irtor 

Tnnfiridrf'uiuCr^ia to 

roraey award and compromise 
1 lot propn to's were part ei wh-m ,'”’^'7..-, tiwj 
worrey jrr.c’fdinpi iraa aerrrd oa tie P®*,Pov 
, totV_]urt ..rt o^iB ind iflually 

,e«ed »#* 


• '-Ofiarj Naitaiw ItOT 


13 * 

wader J t ft ef faJ >- Er *aee ‘f 
IreeiJuca und-r trt It rf 3M0 to whehtou 

It ai abaiehrri partira *»» 1* ” *® J’* 

treated aa evidence tetw cti Ihrm o-n t'*® *1’ ^ 

of p-ersfon. llaPttA Cxnss ‘ 

AXBASIUOOTBA “O >v 

hAARZE kUBOSS Uol r 

Bzru SJ W 
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SORVETT AWAED —eonhnned, 

14. Effect as a^atnH 

deciSe for possession ' — \ s\ii\cj’ award cannot over- 
ride tbe decree of a competent Court awarding posses- 
sion. Htibo Nate Koa c Anexd Chukdeb Eor 

[I W. E,, 329 

15. — Evidence off pos~ 

session— Evidemc off title. — Survey proceedings are 
ov idence of actual possession, and must bo rcg-irded 
ascoriecc, so far as tlio appeamnee of tbe coiintr 3 
is recorded tbercoa ; but if questioned in time, arc 
not conclusive on tbe question of title liEEEAsE.sD 
SlAGE J iMOllEKDItO N VBAIl, S^^G 

[13 W. B., P. C . 7 

16. - Prooff of posses- 

sion — Suit to set aside surrey airord. — In a case 
for setting aside a Euivev award vvbicb declared tbe 
plaintiff and the opposite party entitled to ceitaiu 
cbnr lands to tbe extent they bad i espectiv ely lost bv 
diluvion and tbe icsiduc to bo bcld jolntlj according 
to tbeir sbares , — Held tint tbe opposite paity bad no 
i-igbt to suo for rents on tho plea of joint possession, 
for be must fiist bave fired what lauds are to be 
.vppiopriated by bim, aud vvbat by tbe intcrvciioi 
separatetj’) for tbe loss suffered by each paity by 
diiuv 1011 ; and aftci tlait bow much, and wbat, ot tbe 
lemamder is entitled to be held jointly. TABihBE 
KAAT LAEQORA p HAhEE lICNDEl- 

[7 "W. E., 203 

17. Airat d by super- 

infcndent off surrev — Endeitce off title. — An award 
by tbo supciiiiteiidciit of survey is not eonclusivo 
evidence of a coutested ligbt in a regulai suit 
Koslash C^^^DFB GeosE r Raj v nrsDER 
llAbEKjEii . . . .12 "W. E., 180 

18. — — — Decision on Act 

VI of ISiO—Eitdenee of title . — A dicision in an 
Act IV of 1810 CISC was ni evidence of title one way 
oCtbeotnei. GEDAnnuR i Koosnoo Kamkooxiak 
Rose 0 W. E , 155 

16 Award under 

Act j V of iSiO—Proof of title . — An award under 
Act IV of 1S40 was not suiliciiait proof ot title ubcii 
tbe person in whose favour it was given did not 
inaiiitaiti bis possession under the aveurd before tbe 
survey autliorities, and allowed bis ndversvry to take 
.ictuul prsscssion loosEE KiSEORE Siiama i. BaJ 
KlsnE^ SuttMAB , , 3 W. B. , 129 

20. ■S'liii' to set aside 

award wider Act IV of ISdO—l'rooff of title.— \n 
\ suit to set aside aii award under Act !'•’ of 1S40. — 
Held Unit Ibc pi lintiff ( iigbt to fnrnisli sonic dicisiv c 
pi-ovf of bis title, to justifv tbe Court in disturbing 
tlic award of a coinpitcnt aiitlionty, and Unit nsninp- 
tum piocci dings instituted b.v Goveniii (lit, which 
, declarid Old j' tbit tlie binds were unfit fo- ic»mii|- 
tion and ibo cforc bft them in the plaintiff’s i o>sce- 
siou, vvdc not such cmivinciiig proof of title. Rama- 
SOOMIEBEK DAIEA CHOWTlIlllAAEE r. BlIEGnomE 
Daiika CnovvnnnAALK Ghei.sii Chi'mifb Ciiovv- 
Bin.r p RiaoiOTTn! Dihea CnowBtiRAAE)- 

[I Hay, 495 


S0EVEV A''RrARD — concluded. 

21. - - - - Award under 

Senp. Eey. VII off 1SS2, s 33 — Power off Court to 
set aside award — Held that an award of arbitrators 
under s 33, Bcgnlition VIl of 1822, could not beset 
aside by the Courts of .fndicature. Ieuzoa’e All r 
Aemed HossriK . . . 1 Agra, 267 

22. Airaid Jot more 

than amount off land claimed — A survey- award, if 
giv cii for more than is el limed. i^ not binding ns to 
the excess It is not coiiclusiv e as to title LiCEfet 
Nabaiv bixGii r Naeaij. bixGH . IW. E., 333* 

SBEVEY OFEICEE. 

' See Cases eadef. ICeoti bETTLEMExr 
Act 

See Uaher SEiTtEviEKT Offices. 

See fcPECiAE OH Secoxd Appeal— Oedees 

SDBJECT OB KOT TO APPEAL. 

[I. L. E., 21 Calc., 935 
See SOPrSIMEADEACE OP Higb Coebt 
— Civil Procederf Com , s G22, 

[1. Ii. E., 21 Calc., 635 

SUE-VIVOESHIP. 

See Attachment— A iTACHiiLM' bepoee 
J TOG jiBAT 1. Ii. E., 17 Mad , 144 
See Cebtiticate of Aemimstbatiok — 
Right to See on Eaeoete Decree 

VVITEOET CBBTITICATP. 

[I. li E., 19 Bom., 338 
I.E E.,17 All., 678 
r L E., 23 Calc., 612 
rii. E., 22Mod., 380 

See Com ebis . I. L. K , 10 Mad., 88 
Ses CopBT Fees Act, 1870, s. 19D 

[I. L. E, 23 Calc., 880 
See Gbakt — Poweb of Aiieaation bx 
Gbaatee . L L. E., 11 Calc., 1 

See Hiaee Law — Imieritaace — Im- 
paetiulb Pbopebtt . 6 Mad., 63 
[I. Ii. E., 4 Mad., 250 
L L. E , 19 Mad., 451 
L. E , 23 I. A , 128 
■ffe Cases UA urn UiNiir I.Aw— I a'iieeit- 

AACC— JOIAT PllOPLl.TX AA'n StlRVI- 
TOBSHIP. * 

* -Sec Hiace Law — lATiEiiiTiAi’E— S pecial 
Heips— Females— T lArGETiJis 

[I. L. I?.. 6 Bom., 85 
15 B. L. E.. 10 
!>. E., 2 I. A.. 113 
.See Hiadp Law Inufritaace— bPEcivL 
IlhiBs— M ales—Apfiliated Sox. 

[1. I*. H., 17 Mad., 48 
■•'ee Hivde Law— Ixiiluitvale— Special 

Laws— Nieanok 

[I Ij. E., 16 AU , 191 
L. B., 21 X A,, 17 
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BtJllVlVOn8niP-r'’'«-f»^*f 

jBl«TVt»taT- 10 W»«» 
f.» Altb'JlTIO^ IT CrtWf* 

sir»ivi» 3 11 t. n.r.P.ai 
(fl D E n-,6'JS 
I.l*K..lC»lc,2aJ 
UR., 3 1 A-1 
L UR.. 18 c»lf«,l&7 
UR., 171 A,ie4 
l.L.R,2lRom..7B7 

'f« Ili'P! I AW — 5 — rr^ti 

j-rr* »o» I AmTlPT 

ILUJU 1011^1,345 
.»■/» nrsTip I AW-rAiTrrwT-liuiTt* '» 

JJOP* Of DlTI 

fion 1. L R,GCala,142 

f>t lltTtr I iw — 1\uv-Co»itarcn>jT 

— ftktiTiffmr 

It UR, 18 Rom, 443 


t4i llriij 


l> n IT 


TAUUKHDAR. 

SttCcxta *fT s’l"*;.!''** 1^*. ,,, 
II UR .11 Tom, 78 851 

5 # Orifrun— *»•* 

l.UR.,23Po«-®’* 
Sti Ciin OrsB E tits* 

St, Oil* C«r« Of rn T*ui«n* Ef 
titt Art / 

. Condn2tef,i«l3!RfaRn*^*“* 

U R,4I.A,&-0 
R*ji»t«rod laiaiMl 

‘ UB,4EA-1>8 


11 U a. 18 Bom, 630 

VfntTBiicmTiTKT Dirriiesl'iitek 

(EUR.. 10 U4d,34& 

‘‘IT WlU— UTItfrCMOT 

tt 1. R,8Ca1e,e» 
Joist tcnanfr— if*nUu,» 
tt impreritj IttS- Cm! fffftHf. 

—A }MFt «p(cuUtio-i lu Soe'o.ti 2 Und «n a L*iaM 
el pml BBi! lew ii tfrelrJ to tqe (j u ie iLo Rtiotf 
el Drr«I)e*i1u( esd j,i atrrti i»4i tcA 
The fsnl onVIp la Ut rw* et ( nt (mtv; U c.et 
ea Unlret tnit lo tb* mk et Itm b U {'opm; 
asd ptnaul «ut<- R ttrt • Le<Tt> 

(a Bom, 86: and£«USS 


TACKINa 

Se» Caitg pjpiB UaxTaAOf — Ticcuo 
TAETJKR. 

Keening cf. 

>• 0»i*i-Co«mrA 

\n8w.R,4eo 
Ya'4^-a.32a 

— CosjTireijo- 

te W R, 391 
J W. R, 330 

Soceeeslon tO' 

C**i» psBiB Oran ^ 

>neii. p»*c 
TliU 

tl R.R,21f »le,«9T 


Denes* by OTerfloer of' 
,t Zeviesit. Dm 


I14R,UR,S9» 

i.a,lLA-W4 


. Order M to— 


Ht* C»n«>w4 rtoet- 

oceiCv**. jini,R..s.sr,^ 

‘ 10 'W.B..Cr«Sl 

nepilreef— 

Coneert , jg jied, 65 

5.T ljrTmieno*-'=e»cui 

f erkperio* oe ’i ^“^239 

^ UIU18EA.,4S 

A,. Zi.omi.. D«r OT 
TABAl REaUDATlOIT (tV OP 187e>. 

Sm JueuewTjoT-Pnte fo« 

-TARI.- 

&. Cirt,«..Yi'£ S'is SS.'isa 

TABIPP ACT (Vni OP 1834). »♦ 10 

‘’•^JST'TrlTX'S’a".® 



( 9105 ) 


DIGEST OF GASES. 


( 9106 ) 


TAX. 

— Drawback on— 

See BoiniAT MTOiorPAD Act, 188*!, s. 158. 

[I.D.E.,17Bom.,304: 

Legality of— 

See BosniAT Distbiot MnwiciPAS Act, 
1873, B. 21. I. L. E, 21 Bom., 630 

See N.-W. P. AND Oddh MtrNiciTA., 
MTIBB Act, 1883, s. 29. 

g.L.E.,21 AU.,34:8 

I 

. Liability to — j 

See Bengai Mdhicipad Act, 1884, ss. 113, 
lie . L L. E., 21 Calc., 319 

See Boitbat Distbict JlmaciPAii Act, j 
1873, BS. 11 AND 84. 

[L L. E., 20 Bom., 732 | 
L L. E, 23 Bom., 446 ] 

\ 

See Bombav Mdnioipai. Act, 1865, s. 2. 1 

[9 Bom., 217 ! 




See BoinsAT Munioibab Act, 1888, s 143. 

[I. L. E, 16 Bom., 217 | 

See Calcutta Mnnicipai Conbobidation 
Act, 1838, S. 87. 

[L L, E, 22 Calc., 681 
1. L. E., 25 Calc., 483 


See Madkas Distbict Mdnicitaiiities 
Act, 18S4, ss. 47, 63, 55. 

[LL. E.,18 Mad., 310 
L E E, 17 Mad., 100, 453 
L L. E, 18 Mad., 183 1 
I. L. E. 21 Mad., 5 
I. E E., 22 Mad., 145 

See Madeas JlNHiciTAii Act, 1878, s. 103. 

[L L. E, 8 Mad., 429 

See Made AS MnNioiPAB Act, 1884, s. 103. 

ri. L. E, 14 Mad., 140 
L L. E., 17 Mad., 453 
I. L. E., 22 Mad., 145 
iL L. E., 23 Mad., 529 

See Madeab Mtwicipab Act, 1884, sch. A, 
[1. E E„ 11 Mad,, 238 

See Madbas Mnnicipas Act, 1884, sen. B- 
p. L. E, 19 Mad., 83 

See Madras Towns Iiipbotement Act. 

1871, SS. 61, 58, 62, 64, and sch. C. 

[7 Mad., 332 
I. L. E., 3 Mad., 129 
I. E E, 5 Mad., 269 
L L. E, 7 Mad., 74 
I. L. E. 8 Mad., 837 
I. E E., 9 Mad., 38 
L L. E, 14 Mad., 467 


Non-payment of— 


See Boiedat Distbict MuNiorPAD Act, 
1884, s. 49 I. L. E., 18 Bom., 400 


TA.X — continued. 

Objections to raluation for as- 
sessment of— 

See Bombat Distbict Mcnicipad Act, 
1873, s. 21 I. L. E, 7 Bom., 380 
[I. L. E, 9 Bom., 61 

See Jheisdiction op Cmt Const — Mnni- 
cipAi. Bodies. . 3 C. "W. N„ 73 

[I. E E, 27 Calc., 849 
I. L. E, 23 Bom., 446 

Order for payment of— 

See Fine . . 8 "W. E., Or., 17 

Eroceedings to recover— 

See Boiebat Distbict Mnnicipad .^ot, 
1873, 8.84 . I. E E, 17 Bom., 781 

See JIADBAS Distbict Mnnicipab Act, 
1884, 8.103 . r. E E., 9 Mad., 429 
P. L. E, 13 Mad., 618 
I. E E, 14 Mad., 467 

Bight to levy — 

See Madbas Mnnicipai. Act, 1878, ss. 119, 
120, 123, AND 192. 

P. L. E., 6 Mad., 287 
• I. L. E, 7 Mad., 63 
L E E, 10 Mad., 38 
I. E E, 2 Mad., 362 


— Smtfor — 

See SiiSLL Canse Conet, Moenssii, — 
Jnbisdiction— Mnnicipai Tax. 

p. L. E, 9 Mad., 110 
I. L. E., 23 Calc., 835 

See Speciai oe Second Appeai— Smail 
Canbe Const Snub— Tax. 

£L L. E, 22 Calc., 680 


— Suit to recover, illegaUy levied. 
See Benoai Mnnicipai Act, 18S4, s. 86. 

[2 C, W. N„ 689 

See Estoppei — Estoppei by Cosdnot. 

P L. E., 17 Bom., 610 

See Jnbisdiotiok op Cmi Conet — Mnni- 
cipai Bodies , I. E E, 2 Mad., 37 

See Madbas Distbiot Mcnioipaihies Act, 
18S4, s. 53 . I. L. B., 13 Mad., 78 

P L. E.. 16 Mad., 163 

See Madbas Distbict MNNioiPAimES 
Act, 1884, S. 63. 

P L, E„ 21 Mad., 367 

See Madbas Distbiot Mnnicipaiities 
Act, 1884, s. 71. 

P L. E, 23 Mad., 623 

See Madbas Distbict MNNimPAimss 
Act, 18S4, s. 262. 

p L. E, 19 Mad,, Iq 
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Se€ Towns lirTEomsisT Act 

iri BS aSiWfS TKid^StB 

(L Ii. Ri 1 168 


[LUB. liBonuEW 
St ‘svm Cirii Omt iro»c*»tt— 

jTOSDietlOX SlCTTa»it.T*X 

[i Ifc 13 KAd^ T8 

Ste siiTtr* ConsrxrcTton or 

[LI-Il-l W*d^!69 
8 Botn^ A. <X,213 
L CcTtifiesta tax — N#?7»rt l» 

l,i, oat erri Ketth—F mt Tfce C ♦ 3mpr» d boJ<t 
f. 17 Art IX of ISC5 fo B»?l rt ta take oM * «Tl 
tnurt octt« !«*» t*ai tw m *moaBt for 
wlitlj »i»li e«rt «r»f» lb til4 U tikrn oat Qrtrs 
t Rix Coscm CSTCSMirTTf 

[3 B. U R, Ap, 40 
11 17 R. Cf.13 
2. Cotnplilnt for rcgleotlng to 

tAxe out «rt float* Collttlot of « Slai $mtt 
— TCVrr I i na ht to r<«OTfT tb* pouU; dnmW 
s s 1 At* IX ef IS « f «» *nj prrwi *bo oa t 
to Ukt oit a e*rtiftn r tb« Co 1 rt‘-r «b« imtd tit* 
sotu* tbeaU prtftr a tootylA et Ufor* Atlattitni* 
aad lb* CoIk^ anaet rnfrr tb« coafU at Vforo 
buBi^f >a bu npac tr of Ifani'ra * Axcwnioc* 
C4 Had.. Am ea 
8. — Uasittrato* Powera «t— A 

Vagtrtnt* vaabtIA tn bar* art td r>fbU7 In £(mmox 
(oafUint sodrr a 17 of Art IX of brtanao 
tbtrc «aa do (mine* tbat tb« oa&et of tb* amttd 
««R tsdndtd la tbe 1.rt nrctKntd la a 17 To a 
pratntna ondrr tbu art a Mazu rat* aact pro- 

c«rd la tb« tcaaorr la A down lo Cb. Xt of tb* 
Cod* of Ctib nal Frettdarr ISdl asd mart rr>;o r» 
praat of an tb* fart* wbtrb ro t. rout tat* tbe 
cSenct Qcm I KsTmo Vonry Goose 

[1117 R,Cr,M 

4. XXalltarDfa—rrad< tar Ziom 

dir't r gU tf cellir{-lltJ Sti XXr tf t8iy» 

, i-ilai. Itfj XXI of 1S32 Tbe njitt of 
trtitrt n'’ tb* laabtaraf* of trade Ut front artluo* 
m bu X ^an ba* Dot ben d*le-»t«d by Oorent- 
meat to the jamiDdar «{ Karra ‘a^xr a^ eaonrl 
be ItKaHy nereutd by bi amigaeeo OMr«— 
^tb« rt y»» co-nprtent for Cerenmrak to dele 
the tocertwa of tbe mab arafa to lam sdan for 
VzDirtae KiTmirra 

[LX..R.8Mod-.l4 


TAXATIOW OP COSTS -ro* 

’SuR-rM-d-l 
1. 1. n, 23 c«i=, 

A,* rtnxs 01 ntsa Coc« lo*»At- 

— Bomfflons for— 

Com-T*u™« » S, 




ep lTTW ft OPFICEB. 

Cocition of— 




TAXATIOK OP COSTS. 

Ftt Anoanr *»d Cuixt 

[X.l..B.,3Cslm473 
S'* Coxjtjuios-Cmi, Caim 

[I. lx R, IS Bom.. 208 


VeConerTtsiACT ^ 


I.3UB-2 


bra<L.3£S 


■J.X,b. 21M^S® 

Duefctlon of— 

MlsUVo of— 

c«-.t rtu '£^,6 All. W 


- Power of— 


-„CCIT. 

TA21 MAifBi cnrms. 

.* CoytEiCT-lTAOpno 

[4 Moore 0 1. 

^SMooreeB^-’lS 

BMooreel-^®’ 


A f (SXT •/ insj -IVbrr* m 

peoded money at lie *«!«»•» of f 

^baae or arttJ-ment of t«» ' Xet 

be -a. mt tied to rtooeer 

o'lMS. Ki5*TArAi.r CK*a«W^^j^3^413 

Caintassata EarfTW ^ 


tlli£:B.S.Tr,20 lO-WB.®®” 

TEMPIjE. 

Bolts comcemlng— 

Casts TTOss ACT XX ^r’ 

Stt Hisotr Law— Esw*’**^ 
llaHOttroant**— 

Ste bUaoxKiaa ia*r— Mowr* 
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a?EN’AK'CY. 

See Cases ekdee Lasbiobd and Tenant. 

Acknowledgmeat of — 

See Cases under Landeoed and Tenant 
— Constitution or Reuation — Ac- 
enowiedosient or Tenanct dt Re- 
CETPT or Rest. 

Determination of incidents of — 

See Cases under Benoad Tenakct Act, 
s. 15S. 

See Res Judicata— Matters in Issue. 

[I. L. K., 20 Calc., 249 

— Nature of— 

See Cases under Landeord and Tenant 
— J fATUEE op Tenanct. 

Belinquisliment of— 

See Cases under Landlord and Tenant 
— Abandonment, Relinquishment, or 
Surrender op Tenure. 

■ransrAisrc'F-AT-wii.D. 

See Landlord and Tenant— Ejectjient 
— Koticr to Quit. 

[I. L. B.. 8 Calc,, 698 
24 W. B.. 461 
8 C, L. B., 50 
1 Mad., 109 
L L. B, 19 Bom., 150 
I, L. E., 23 Calc., 200 
4 C. w;w., 792 

See Limitation Act, 1877, art. 139. 

(X L. B,, a Mad., 424 
L L. E., 22 Bom., 883 
L L. B,, 24 Bom., 504 

'See Registration Act, 1877, s. 17. 

JX X. E., 14 Bom., 319 

TETTABCT-rNr-COMMOir. 

Sec Hindu Law— IVill — Construction 
or Wills — ^Vested and Contingent 
Interests. 

tl. X. B., 11 Bom., 69, 573 

See Will— Construction. 

[1. X. B., 15 Mad., 448 
I. X. K., 23 Bom., 80 

tenant. 

See Landlord and Tenant. 

_ Suit against, for share of rent. 

See Cases under Co-shabebs — Suits bt 
Co-shabebs with respect to the 
Joint PROTERTr — Enhancemest op 
Rent. 


TENANT-co»c/t«?ed. 

See Cases under Co-sharers— Suits bp 

Co-SUABBRS WITH RESPECT TO THE 

Joint Propertp — Kabuluts. 

See Cases under Co-sharers — Suits bp 

Co SHARERS WITH BPSPECT TO THE 

Joint Pbopeetp — Rent. 

TENDEB. 

See Bengal Rent Act, 1SG9. s 40. 

[1 B, X, E., S, N., 7 : 10 W. E., 101 
16 W. E., 79 
2 "W. B., Act X, 88 
See Small Cause Court, Peesedencp 

TOW.VS — JUBISDICTION — IMMOPEABLE 

Propertp . X X. E., 17 Mad., 216 
See Tbansper op Pbopkrtp Act, s, 83. 

p.X,B,. 17Mad., 267 

See Tbansper op Propertp Act, b. 13.5. 

rX X. B., 22 Calc., 792 
2 C. -W. N., 147 

1 . Validity of tsnder—Contracf 

Act, s- 3S— Tender of inleresi on morfgase-deht . — 
Under a inortsage-dccd taken to seenre the repay- 
ment within three years of a snm of R 10 ,r 00 ad- 
ranced by the plaintiff, with interest at 15 per cent, 
from the 2 nd .Tuly 1674, the date of the mortgage, 
it was stipulated that interest should be paid every 
six toonlhs, bnt that, if a \ ear’s interest slioald be 
unpaid, tben tbc whole amount due for principal and 
interest should become payable at once ; and also 
that the mortgagor might, after payment of interest, 
pay towards satisfaction of the principal any sum 
not less than Rl.OOO. The first 3 ear’s interest was 
allowed to get into arrear, but in September 1875 the 
defendant went to the plaintiff with B19,0D0, a 
greater snm than was duo for principal and interest, 
and told him to repay himself from that sum. The 
oRer was refused, and the plaintiff thereupon brought 
a suit on the 0th July 187' for Hi 0,000, with 
interest from the date of the mortgage to the date of 
the suit and subsequent interest. Held that the 
tender made by the defendant, although not valid 
according to English law, was valid under s. 3S of 
the Contract Act. Per Wilson, J. — S. 33 of the 
Contract Act substantially requires that there should 
be a genuine and nnconditional offer, in case of j'ai- 
ment, to pay nnconditionally at a proper place, made 
bv a person in a position to pay. KaNTE Lall 
Khan c. Khettkumonet Dossbe 5 C. X. E., 105 

2. Oifer hg letter to 

pay deli.— A. mere offer by a debtor by letter to pay 
an amount cannot be treated as a tender either in 
law or in equity. In order to stop interest, a strict 
tender should be proved. Kamaya Kaik v. Detapa 
Rudra Kaik . . I. X. E., 22 Bom., 440 

3. -UncondUional ien- 

dei — Costs. — In a suit to recover Rl, 3 23-15*6, the 
balance of the price of goods sold, on which an ac- 
count had been come to between the parties, it 
appeared that the defend,int had tendered before 
suit a sum of Rl, 013-5, stating in the letter of tender 
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TTrWT^TTR— 

iktt tkf fum to ttc Ifrtd WM tbe taU inm dof At 

trial t'tf plaJBtifi okUititd • drf r« fw ti* fttH 

by lum. HrW Wh in 
ana on appAl. that tbe w%m bad, *nd 

tb£ttfort thr p^ajnlifa «UtW to 
Z?<M frr Ei»5»bt / that th* tfna« ^ 
bting a Uoaer of part of an »nl rt dtbt Btld ^ 
Oi^ C! (Mi«Mr J, KBfnmBpl tkil tbe 

tfudertraa alio bad. aa the pU nhlli eonld twt ha« 
aceerted tbe aom teoarted « ibwt p»he np tha 

reniwjiaer of the r cU ^ CitTjrD** Carrr 

iTfineenjia r Joooo^atB KBiX .j-« 

T-, ■ S Cale- 468 1C I*.Il.,A70 

A _ Tt»drr •/ farl tf 

i,U Bmteat to—PUa af UaJtr—Fa^nt 

— The Tnle hud dotra in Xbaoa T C'oec AC 

B S(5 that the teoder of only a part of a deU 

rmtthetrtatedaalfUbadBeTerbefnimae applet 
oolytthere tbe party pialing the tender ad-n taowe 
to be due than u tenderea A plea of Under btfarc 
art on Bjnrt be aeetfflpan fd by a payment into Cooft 
after art cd other* ae tbe tender u tocffertoal. 
AaBn.llaM*’' ♦ hooailiHoatn 

[L li. 13 Bonu lAl 

5 ^yetf— ClejMi* 

Bayewat af Ml fa* rea/»Sa I for reef— Corte- 
ge Usdl rd of a bonae tbroneb hta a«ent aent (a 
rent*l lit to bu ieatee Tbe Inaee gare the agent • 
cbenne parable to her attorney fer the aeeonst d«* 
Banded. The attorney real ted the amoont of tbe 
cbeqne and gire the monea to tbe agent, «h« 
tenured it to tbe landlord I attorney vhorefnaedto 
accept and tbe msoey «ta retamdtothelcBiec'a 
attorney Befd ta a en t for tbe rent that udet 
the eixenmatascea, the trader am-unUd to parBent 
ATitd fnrthet that although u a sraeral nle the 
aaonst of a tender net aeeepUd on bt to be pa d into 
Co^ u order to rat tlclbedefeodast to eoeti. yet 
t^t, ai tbe trader in thia race amonnted to paymrat 
tbe defendant *aa rntdied to bare tbe end duisliMd 
witb eoaU Bonn Csurra r Monuap 

[I.l,.lL.4CaIc.&73 

TENUEE 

.^— . Condition in leaae for— 

^MBlSOiLPi-rrACT IfCP a.'5<A«\ 
0>1SS9 a. "8 

[BUB Bup Vol,e73 
10 W B. ISO 
11 -W B..301 

eu w^s^e 

T. U B.. 8 Calc 88 808 
4C.B.B.,468 
13BI,.B^488 

■ created tinder Cotirt of Wnrds. 

fee CoT»T o* Wasni 

[ISBBB, 943 

' EorfeltotB of— 

fee Cane m» Lijraiosn i»n Turn 
Aaisnosimi Erxisommtiar on 

brnaxann or Time 


n'tiWTlTlE— eoaf aeed 

<ee C*»M mia I w® Tisur 

— FoiTirrchx. 

Belief Agninst— 

Bta CiiM r»i>« LimtoBh asp Tnatr 
— Toantm*; 

Tranafefof— 

LIaR*nCale,lff8 

L la B., 10 Calc., n 774 
Aeel awii^K* Tisarr— 

fee LASDIO*® AKD Tt5AST-?0»ntnTa* 

''^’r£lrc.i=.e"8 

<4! T-.rninaP AID 

fee Cam ryt» LjJfiiMi*® *»” TxJUrt 
— Tutter* »T Lassm*® 
fee CAiif Asn "ittiT 

— TtA5tTn »T THA3T 

O.OOTCTiArt- 

Tnasem ptI ioht 

ACT 

on tbo land.-fer Ftxvxt CJ 

gnnU atranre /rjdeoCT 

npoo the land, that tenure In the al*ra« yinsrj 

to the foitruT “ 

'*\5SE‘l£fs" iVlA.485 

- JIaraMtai Uai~ 

TTaaaftrail tj ^ 

af Praparlj Ml (IF •/ fSS8j C«» . tb» 

B<n.agne*Itninl l-®11uig «et^ 
raiiing of IheTrmoafcr of tram 

not he iofmed that the 
fe^Se from tbe mere fart tint rt 
denttal pnrpoeee, hating "fj^d to t ^ property 
xtood. «>. 108 cL ifi of tbe ^" ,fBB »Hel» 
ArtflVof JSS’ldoee not apply « »» Baar'i*’ 
tocA place betor* the Act .S*** loUo*t^ 

V ,y«i fetilaa Afoolefyee 7B 
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TENUBE— concZuiei. 

HAsi Bath Kabhahab c. IUj 



XABH MOOTHI. r. CHOBgC ^ 

3 - Mokurari tenure— « 

JIOHEE Dassee . • • rhit, 

A - Surb-orakan tenure lu C5u^ 

4. ~ —The abenation of 

tack — Consent of p . . jg jjot practicable 

Burbnralan i j^mindar. Dooejobhek 

rrithout the consent of the zammoa 

Unss e CnooEA Date - • 

c; " Eaiyatwari tenure— Coiwenf ^ 

®-' Whether a trans- 

ijiTiinrfar or ialuUidar. Q effected without the 
to of o as the case 

'“vht he°the immediate successor in estate. Shibes- 
might he, tne imm Achabjee 


5- r7^Sr-0«^r7-Wheth^ a tranS- 

zamindar or ialuUidar. Q effected without the 
to of a ™ as the case 

'“vht he°the immediate successor in estate. Shibes- 
“ UEBlI “lIOTHOOBASATH ACHAMEE 

F- C- 18: 13 Aloore s I. A., 270 

ij^EM of TBAB-S. 

See En-gbish 216 

bebatesg to . I. E. it.. ’ 

tebbitobiai. JUBISDICTION. 

______ Effect of Cession on— 

CESSIOH or 367 

iHDii . •f-fL.B., 3 XA .,102 

*■ 10 Bom., 37 

I.AW OB ^STIBS 

XCTDIA. 

TsTature of territorial l^w— 

rTTs^T^tcrritorial law of British Into 

EnyftsA fai • d English law. SeobetabT or 

a?EBBlTOET, TBAESEEB OE- 

- Eistrict of Kanara— Id ^ 

Z- Of X* T’tcf,, c. 106 — Jtidtati 

net., C. So. c. 67.— The power 

Coanct^ 24 2 ^ ^^ter the distn- 

given by 16 A ll ^^e presidencies, was 

Uiou of terrdories^amon^ P.^ the Secretary 
acsted hy 21 A - of 2Sth of 

of State to f“4'“i,cinara was annexed, the new 

FehmarylSO- hortu ^ ^^eh 

arrangement of temt y Council 

date as Got^ appoint for the purges of 

should by “hich Act has reference 

the Councils 1S61. Legis- 

solelj to the parport to affect in any 

latii c Councils, and do^ I q 

.«■.« ». ts. ,.»■ 


TEBEITOBT, TBAESPEB O'E-conelnded. 
diction and authority of the Cou^_ of Justice, 
the annexation of those purposra hemg 
the Secretary of State, and not 
or controlled by the proviso m ^ °f ^4 
C Viet., c 67, which cannot be construed as a 
substantive enactment, or as iinalif \ ing o^estra^ng 
the power vested in the Secretery of Stete. Be^ 

o. TEAXEATSvAin . 2 Bom., 112 : 2na Ed., 106 

TESTATOB. 

See HrsDU Law — Wile. 

. See Mahohedak Law— W ni. 

See Cases hsdeb Weli.. 

Acknowledgment of signature 


by- 


See Wni— A ttestation' _ 

[I. L. B., 1 Bom., 547 

— Creditor of— 

See Pbobate— OPBosmos to, ahd Rbto- 
CATIOK or. GB^g.^ ^ ^ 2 20g 

L E. E., 6 Calc., 429, 460 
L L. B., 10 Calc., 19, 413 
E. B., 10 E A., 80 
I. E. E., 19 Calc., 48 
E li. B., 17 AlaA, 373 

Debts of Hindu— 

See VEKPOB AHO g.^«3?X4'^a?cr897 

• Power of — 


See Cases thoieb Hrma Law— 
PowEE or DisrosiTios. 

See Hahokedah Law— Wrti. 


— Signature of— 

See Cases hsuee Wiel— Execuiiob. 

thakbust award. 

See AcrXIIIor 1S4S. ^ „ r. r R 

[2B.E.B..P.C.,111:12W.E., B.C,6 


THEFT. 


S-e Cattix T^esp^ss^ACT, | 

See CnAEGE— Aeteeatios on Akekd- 
.tkkt or Chabge ^ ^ gg 

E Xm'SU, 27 Calc., 660, 990 

See Pabxseeshtp Pbopeett. 

pa B. E. E., 307. 303 note, 310 noto 
grePosrOmcE Am. 2S9 

See Cases usbeb Stoees PsorEBxr, 
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THETT— 

committed outside jurisdiction 

‘'f ises mciB Jtr»i«Dictto» n* Csntt 

s*i, CorsT 0»r*'<crs cokuittso 

O'LT PABTIt rs O^B DWTBICt— HKTIT. 

1^0 STOir*! PaOlBSTT 

'ter Cases cjtois Jetriscicttos op Csi 

simi Cook*- Ottskc*# couvrrrro 

0SL7 PABTII IT OTK DlStBICT— lOPn 

Damages for— 

bft niPtn H^v— JoiTT Favut— Saib 
OP JoiA-r tiviLT PnoPisrr it E'** 
CDIIOT OP riCBIP, lie 

[1 D.Il.24C*Ie.672 


THEFT— 

tiereiTB* BO trWfnci ot inch taVbi? Iftli 
eon*klkw VTM h«d Atoktmoc* CUad.. Aiv,o< 

8 X»p/I 0/ 

pror^yh Po of 

TOT kp ecmmilUd by a fo-raretrpr if be t»kf» » 

fnm lomt ro.«ujon on.l rontprti soch P»»^ 


-- ^|p 


Suspicion of- 

Stt Tokst act 


5* 73 


'pciKitios i» frepirlv ly etrntr - 
sr tlutt sndcr Uir F.nml Codpu illrn 


’ II D n , 16 Bom , 228 

D * Penal Code s S78— /VA»*/«o« 

of l%tjt - As to itiat eonttitnUa tbtU M dtfiopd to 
the Pin»l Codp Qriw < IIadaspi 

13 W R.Cr.S 

2 - J/ort»y fr»ftrlv 

qbH nttrmj tt — Ihe Blount by the ttsic Kt«bitb 
(Seetithe Micmreoiayra&tlUnteAtbtft. Atotp 
¥008 . 6Iilad,Ap,8d 

8 ■. — - / <«iero{ »/ y>ro. 

f«pty aysiMf m»4 ^ yeiriieef Urftf/ 

—Appnreni t>1lt te alitr »J rt}ll It prtffly — 
To enBilitute theft it l« saOpicot if prefnty Is 
mBOved spiiort I u aub from the net xly ot • 
perton vbo bu an apparent ttlle or even a ratooT of 

^ 

’!»'* E . . . 

I.UB.0B<jm,135 

- Oifiey up nilt 
:er —A eonVKtioa 
llepal if IheowDir 
is pren np all ptopirtj m and all poisr»K>ii ot the 
inbject of the alUgeil tbefi AvoTTuapp 

[4 Had, Ap.OO 

6 1 IffliiBj e.r<ii 

leiti frtptrU l^ftUj potiuiid --lU maliDL 
away with proprrtl of wluch a iKnon lia* bent rot 
v’ ”P«^* aothon'j is not 
theft, h t crimiilal Ircach of trust Qoir* c 
Bniscr Chcte.,* 1 W R , Cp, 2 

® — ‘ p,^ 

*»««.« of nei—llta’«*3 tfeorpm — tTkero 

a prtionet wss forfnd in pose.ii on cl nee mt 
thr^hrf ,o the o.osl^wsy.^a ha»«| 

Isnd of Lu own he failed to aceonct latiifsc^ay 
f«hi.p^.,oni,fthe riceXi/eJdbeconW^- 

^ . 71^kl, Ap,lB 

Tided of then prisoner «^eoii 


g - - ,ao«s>"paIi^ 

/*eH-5ep«/rf»y tloUm yroj>er/yWe.«< 

ifiatfa family —A Illada, Inlendnie to separati 
himself frrm bis family emlsrated to “JS 

««,l,e After an aba nee of thirty year*, be rrtswrf 
to bii fatoHy. bnnijing with bim money and etbw 
TOTpallP mprrty which bo had ^^^3 b 
Dtmerara »y manual Jaboor m a coohe On ttf 
ntnto to his family, he lired in pommeoeal ty wdb 
it tnt he mi rot lr»t wch prop«tty »*, i“'j‘ f*®,? 
property, tat as bu own property “ 

propirty wss hii sole property, and his brother art 

not a Mint owner of it, and ewitl properly be foa 
Tlcted of thift In tesptrt of it Uls 

.b. 

— — Xbsya/e ai la y« 

seisio»e/f*»f— -Bea^ /“f' fiffe— C»f 

U»a aoM tarriitt tray ertpt aorsa fy «• f*ar~ 

rid, ee..M./..y /itf<-B.a»earrt ..fesriea- 

CtA* «/ Cnmiaai r,vM3tr, fjd T </ 

,, 42 j osd fSe— An aemieiJ penon allegM 
cUimed that certain paddy was fcrowo op*" biijmft 

and Uot bi cot and rrmoinlit as a matttf of rwbt 

an I In an asii rtimi of a iead /* dsita to the lanA 
U waaadmitled be the romp’ainaol. who alto cliiairt 

tberaddy and the IsnO. tl at Uiciehvibeen atwd^ 

dispoU between ha Ian ilird and the landlord of tM 

aecusi-d Tbeaccnied was ronrietcd m a miniiaiy 

Inaiorihelhefl of the paddy la anappUratiw 

foemiaon and to set audethe 

prr Psnerr J deeliamg to tulcrfere that if 

fomplaiaaiit a botpidars had grown the emp* “ 

foomlaodneTcrtheleMlhe aecoeed cut 

them off there eould be no load / 7« belief that W 

snsarntiUed to do so, to jaalify hu action m rt^ 

tothecomplaininl. ith the fart found that 
eemon waswithlhe cotnplaiRant by tho growing J 

him of the ciT^pe cut by the accused, the acensrf «« 
without justification in thus toiling the law into o 
hand, cren if he was entitle 1 to bold the Und.,^ 
cense he sras not in aclnal possession of them 

6TSrtx8 y— The findineiot the lower *»»» 

...whrfeamrunted to a flndirg that »be aeeurf 
art^d Hi/*., and the mere f^ that be bmagb 
eoine wltne^es to rpesk to hi. long I«ssc.s.on of tM 
land and the cultivation of the crop* bj him, ro 
not be token u abowin? that a toad JU, AitptU U 

to title eaistcd hetweeo the complainant and^K 
To eonatitute theft. It is eoSicient if . 

Ttmoved against his wish from the . 

petsOQ who has an apparent title or even a eo 
right to such property In the present ease the 



( 0117 ) 


DIGEST OF CASES. 


( 9118 ) 


THEFT — conliniicd. 

complninant had an apparent title as tenant o£ the 
land, together nitb long possession, and ho had on 
the sticngth of that appirent title and long possession 
raised the crops which the accused reinoeed. The 
application should ho dismissed. QtieeifEmjiress v. 
Gfan^aram Saidram, 1. L. E., 0 Eairt., 135, referred 
to.' Per Stamet, J., contra . — That the evidence 
as well for the prosecution as for the defence conclu- 
sively established that there was .a bond fide dispute 
as to the title to the laud nimn which the paddy was 
sown. Once this was shown, the criminal charge 
failed. The fact, if it be the fact, that the paddy 
Was sown by the complainant, would not gi\e him the 
property in the crop, if it were sown on the laud of 
the accused. If the land was thchiud of the accused, 
it was an act of trespass on the part of the complain- 
ant to sow it with paddjjond the complainant had no 
right to complain if the accused resented his act of 
aggression by cutting and removing the crop. A 
dishonest intent is a necessary ingredient in the 
offence of theft. No such intention has been found 
on the part of the accused. The conviction and 
sentence should be set aside Pandita altas Eaii- 
JCATCrtEA PRA:3tAKlK r. HAIlIVtrir.A ACUA’no 

II.I..H..27 Calc., 501 
4 C. W. M., 480 

11 , Cutting and remot~ 

ing crops tinder claim not to the crop, hut to ike 
land Cl! ti Jtich it iras grown— Charge, Framing of— 
Penal Code, ss. 143, 379.— The accused iu a body cut 
and took aw ay certain paddy found by the Court to 
have been sown by the complainant. At the trial 
they t llcgcd that the land on which the paddy was 
grown was theirs, .and that the crop was sown by one j 
of their tenants, and not by the complainant. A suit 
by the comphiinanl’s landlord against some of the 
acensed was then pending iu a Civil Court. Held 
that whatever might be the legal claim of the accused 
iu respect of the land on whicli the paddy was soun, 
as they had nev er claimed the crop as bcloncing to 
them, they did not act in good faith believiug tbo I 
crop to be their own property, and were therefore 
guilty of the offences under ss. 143 and 379. Abdool 
Siswat V. Khtttpr 3Iondnl, 3 C. If'. Sf , 3.32, distiu- 
guished. .T AOAT Chaitdea Ror v. Eakh ae Chasbra 
E or 4 C. •W. H., 190 

12. Maliomedan married 

woman — Husband and wife — Talcing property of 
husband — A JIahomedan married woman mav be 
convicted of tbeft, or abetment of theft, in respect of 
the property of her husband llEa. i. Kiiatabai 

[0 Bom., Cr., 9 

13.. — — Hindu woman re- 

moving sfrtdhan Jrom possession of her husband . — 

A Hindu woman who removes from the possessiou of 
her husband, and w ithout bis consent, her palla or 
stridhan, cannot be conv icted of theft, nor can any 
person who joins her in removing it he convicted of 
that offence. Keu. c. NATHa Kaetak 

[8 Bom., Cr., 11 

14. — Hemoval by a wife | 

of her husband’s property left in her custody . — 
There is no presumption of law that a wife and 


THEFT — continued. 

husband constitute one person in India for the pur- 
poses of criminal law. If the wife, removing her 
husband’s property from his house, does so with 
dishonest intention, she is guilty of theft. Qtoex- 
Bjipeess n. Bnicnt . I. L. E., 17 Mad , 401 

15. — — — Femoral of family 

jewels by wife and persons coming to commit adul- 
tery with her. — Two persons were rommitted for trial, 
the first pris mer for adultery, enticing away a married 
woman, and theft, and the second prisoner for abet- 
ment of the enticing away and theft. The first pri- 
soner was acquitted of the charges of adultery and 
enticing away. The case for the prosecution was 
that the proscentor’s wife left her husband’s house in 
company with tlie first prisoner, and that previous to 
her departure she, by means of false beys supplied to 
her by the second prisoner, opened the room where 
the family jewels and money were kept and removed 
them. 7'he jewels were deposited with the second 
prisoner for safe custody. Part of the money was 
handed to the first prisoner. Held that, notwith- 
standing the acquittal, the prisoners were not entitled 
to be discharged without trial on the Unrge of theft. 
Aaonatiotts . . . 5 Mad., Ap, 23 

16. — - - and s. 114 —For. 

cihlv Carrying off crop— Want of consent of owner. 
— Where a Court finds that parties came with a 
number of armed men, and carried off a crop, tho 
finding amonnts to that of a forcible carrying off 
without the consent of the owner. Ev cn if they took 
no pait in the actual taking, they mnst, with refer- 
ence fo s. 114, Penal Code, be considered guilty of 
the substantive offence under s. 378. Queek r. !miib 
C nnivDEE Musme . . 8 "W. E., Cr., 59 

17. — - — - — — Itemotal of crop 

under attachment — Dishonest intention — Madras 
Hent liecoierg Act, s, 8— Notice of distraint . — 
Certain crops which had been distrained for arrears 
of revcuxic were harvested and remov ed by the owners 
and ocenpiersof theland,whowere thereupon charged 
with theft. 'Ibc acensed were not the deianlter3,the 
demand hav ing been made upon certain other persons 
in whose names the pottihs stood as tho registered 
'proprietors. Tlie accused were acquitted. Held 
that the acqnitt.al was wrong in tho absence of a 
finding whether or not the accused were aware of the 
distraint, and dishonestly removed the , crops with 
such know ledge, on the ground that, under s 8 of the 
Madras Rent Recovery Act, they were entitled to 
notice of the distraint which bad not been sorv cd on 
them. QtTEEK-fMPBESS B. RAVtASAiri 

[I. B. B., 16 Mad., 364 

18. ^ Person acting 

under ill-founded claim of right . — A poison acting 
under a claim of right (lion ever ill- founded such 
claim may be) is not guilty of theft by asserting it. 
Qtoen b. Ram Ch 0 Sk Sisoh 7 'W. E., Cr., 57 

19. — Femoving a thing 

with the object oj causing trouble to the owner — 
Wrongful loss, — The accused, who was charged by 
his marfer with having committed theft o£ a box, 
stated that ho had removed the box and left it con- 
cealed in tho cowshed to give a lesson to his master. 
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TiLfcJI'T — eoKtittued, 

26. Atseriion of right 

ly accxited — Defence to charge of theft . — A bare 
assertion by an nccnscd charged irith committing 
theft of a proprietary right in the alleged atolcn pro* 
perty is no reason for a Magistrate to refnse to enter- 
tain a charge of theft, Qdbes o. KAKOitABAtr 
MisSee . . . . 7 B. Ii. E., Ap,, 65 

S, C. Rttiwoo Snreir r. Kam CinniJr Misser 

[16 W. E., Cr., 18 

SeeKnETTEB Nath Dterr r. Indbo Jaua 

[16 W. E., Or., 78 

Hums CntTJTDBA Dab r. Boiai Attohicabee 

[16 "W. E., Cr., 75 

27. Plunder of crept — 

Jistertion of right to crept. — The mere assertion of a 
fair claim of property or right, or tlie mere existence 
of a doubt as to right, is not enffieient to justify an 
acquittal in a case of plunder of crops. The claim 
to the property must be proved by evidence to be 
fair and good. Nassib Chokt)bx r. Kakkoo Cnow- 
misT . ... 15 W. S , Cr., 47 

28. and s. 442— 

Soat — hloteahle property . — A boat may bo the sub- 
ject of theft. Although, under s. 442 of the Fenal 
Code, it is for certain purposes classed nitb bouses, it 
does not cease to be moveable property under s. 378. 
Qotek c. Mehae Dowaua . 16 W. E., Cr., 63 

29. Intention to con- 

rert tohis oicn ttte, JFa«< of — Temporary ate. — When 
an accused charged with murder was alleged to have 
taken a boat from a place where it bad been secured 
by its onner, and after proceeding some distance in 
it bad abandoned it. and when he was charged with 
the theft of the boat, — Seld that the charge was nn- 
sustainable, inosmach as it was evidently not his in- 
tention to convert it to his own use, .ind make it per- 
manently hjs own property, but merely to make use 
of it for the purpose of aiding him in escaping. 
Abe Shibbab v, QuEEs-EiirBESs 

[I. L. E., 11 Calc., 635 

30. Properly remored- 

with criminal intent, hut with consent of oirner — A. 
sought the aid of B with the intention of committing 
a theft of the property of B’b master. B with the 
knowledge and consent of his master, and for the 
purpose of* proenring A’s punishment, aided A in 
carrying out his object. On the prosecution of A for 
theft , — Held that, ns the property removed was so 
taken with the knowledge of the owner, the offence 
of theft had not been committed. Ejtpbess r. Tsor- 

XTTKHOlfATH ChOWBEKT 

[T. L, E , 4 Calc., 366: 3 O. B. E , 625 

3L- — P ossessionof 

wood hy forest inspector — Bemoral of wood without 
payment of feet . — Possession of wood by a forest 
inspector, who is a servant of Government, is posses- 
sion of the Gov emment itself ; and a dishonest removal 
of it, without payment of the necessary fees, from his 
possession, albeit with his actual consent, constitutes 
theft within the meaning of s. 378 of the Penal Code, 
if that consent was unauthorized or fraudulent. Eeo. 

V. Hakuakta . • I. Ii. E., 1 Bom., 610 


THEFT — continued. 

82, Movealle property. 

— A dug up and immediately carried away without 
any authority or right several cart-loads of earth, 
part of nnassessed lands of a v illage. Meld that A was 
not guilty of theft. Queek-Embbess c. Kotatea 

[1. L. E„ 10 Mad., 256 

33. — — Barth — jlfaveaile 

property.— P,arth, that is, sod, and all the component 
parts of the soil, inclusive of stones and minerals, 
when severed from the earth or land to which it was 
attached, is moveable property capable of being the 
subject of theft. Whoever dishonestly severs such 
mrth from the earth commits theft, l^ere a person 
dishonestly carried away 108 cart-loads of earth from 
the complainant’s laud, — Meld that he was guilty of 
theft. Queen-Bmpress v. Kotayya, I. L. E., 10 Mad., 
255, dissented from. Queen-Eupbess c. shitbam 

[L Ii. E., 15 Bom., 702 

34. and s. 85 — 

Balutlets produce — Properly almott calueless . — 
ConvietioD and sentence by a Magistrate re leised, as 

I the act of which the acensed was convicted — taking 
! pods (almost valueless) from a tree standing upon 
Gov'crnment waste ground — came w ithin the meaning 
of 8. 05 of the Penal Code, and did not therefore 
amount to theft. Reo. r. Kasea Bit Ratji 

[5 Bom., Cr., 36 

36. Eetaining posscf 

tton of nett of poachers.— The prisoner, acting bond 
fide in the interests of his employers and finding a 
patty of fishermen poaching on Ids master's fisheries, 
took charge of the nets, and retained possession of them, 
pending the orders of bis employers Seld that the 
prisoner was not guilty of theft QrEEN c. Kobin 
CnuBHEE llOEDAB . . 6 W. E, Cr., 78 

36. TaXing fish in 

navigalle river. — The taking fish in that portion of 
a navigable riv-er over which a right of jnlknr exists 
in another person does not fall within s 378 of the 
Penal Code. Hubi Moii Mobbook t Desohath 
Mabo . . . . 19 W. E., Cr., 47 

Pabui r. Debokath Ba>'ehjee 

[20 W. E., Cr., 16 

37. Taking fish from 

creel-.-— The wrongful taking of fish from a creek 
is not theft. Queek r. Bbtb PoiHiBB 

[I. L. E. 5 Mad., 390 

38. and b. 447— 

Fishery — Fishing in tank connected with a running 
stream — Criminal trespass. — Accused were chargrf 
with having taken fish from a tank belonging to the 
complainant, and convicted of theft and criminal tres- 
pass under ss. 379 and 447,of the Penal Code. It 
was found that the tank in question was not enclosed 
on_ all sidci!, and was dependent on the ov erflovv of a 
neighboiiring channel which was connected with 
flowing streams for its supply of fish ; that the fish 
were not reared and preserv ed in the tank, and that 
the occurrence complained of took place at a time 
when the floods were high and the tank was connected 
with the streams, so that the fish could leave it at 
pleasure. Meld that the fish were ferw natiiras and 



{ ?i2r. ) 


OF CASKS, 


( sisr, ) 


TlrEFr-r^'./K*.!. 

Wrr ta Uic rf’V'trt af Itirft isi n 

1» tli't? U'l' pT poty- f\ r- li! Kcnriltr ihf pT‘c I'oj i£ 
C. ‘ IvnHa,'' ' ;* t<>* to hlart- tinlanful 

r-srv IN' !ti«n jh,- "Ovrrt <•. I<!mrr 

rrfiM!«. . . . 21 W.n., Cr.,49 

•18 - - nnd B 409 — 

f'< ' pri } '•r'y Jr *-i ‘irnte vKtftr If or 

ILtfl tj ra* «'■»’ Ifo <f prajwrty fro*ii thp 
t' r.»-> t! -j v.n > fii !!' ii’r.nl U piiimli’s’le 
«*nt3rr r 3‘-0 r-t ♦ 3t0. I’ci-'.KVvt,- Orrss r. 

stN B . . 3 "W. R , Cr., 29 

49. B f t/ rrrrrtt* 

— Jiurf f tf ‘I'i -• A l,ir(4 tiTlRjvii t’o s JiO* ro'i'i 
T*il! "n i!u of n olitfe o' « rvar.t Mi.dtr* 3 m 

c* 11 1 I'o ill 'll'i’ft liy snrli n }Hr>on i !i It ursl 

s 1. ■! rfHi* I'llir f. ?N(,i, Qi;ji,s r, liAWOll 

lU'-iii . . . 8W. K,Cr.,32 

CO c<i. 38!, 400 

tp arms’’ i’’ rf- ^r/'r-"C nnifi if Itr-'ch k/ 
Irttt I'i “I rJ«o*i( rs i !•-.!%,< i! « t* !i Si-si iT.rf£<j3i tt 
(t » '! t (?f w toy ‘tin; RJt r! s !i x x’id i !act<S itt tlir 
pal!!*' 'r ! ' >lo r?< ourwlicJi t!ii\, •jt l,nr- 

t mntii'jjt-*, «irf pl-.rul o i pwt! J{rt,f lint the 
t‘«nr/r i4il !ia\< Wni; n ti!i’ Htn'i? * JiSl of the j 
IVott ret!" {tbift 'tj u jrt's.rfi.Vi of prj- i 

jN— tj), tsrt! 1 o' iituicr sn'i (erir.i inl 1 re-ieU of tr!i«{ ’ 
, \ 0 III ( It riaiit;. Qcr’S f. Jr tfii r.f<^rv M>r>Jt j 

f2 R-. Cr.. 6S i 

61. - 6. 401 — J’r'i,t<;tra its a , 

rxtip ij' j,frs'nr rittir a’/cf ft r tt' pitrf atr of I 
f I’l till ilfp ft i If tfl ~ } rnfrire ff i ttf 

C/ ir—tfe - .i, ( fj of r t4 a-ti j 

jt. A? as rtftrtitt! Iw Arf J!I of Jkffi.—llio j 
f! a-at of !b' ftocnt't! i o* Hi'jr n fnet m imue in ^ 
tl't' (.fftn t <f h(!(“'iiag to a p-ii of jur'O'is 
r»<<N ..‘It;! fr* t! 0 jitirjei of !ti1 iloelly ro« imitlinp' 
tin ft, jfiinx' iMt VI ill r It •SUl tf the Iwliau Peril 
Cotie. fiiditice of nai! cluraftiT or nuitst on of j 
the tiintifd If i t-ilmifiiJle for the purpo'e of j 
jroih.. tin eoimi iisi n of tint clTciiee Iviuri' it j 
vas till* oirtatii pcrioriN n<rf foiml fo^ithir 

nt ro'ne distiim front Iluir h ok?, tint lliry tvercall I 
itfviti'it'ly rCHincetdi «Uh one ita thu t!(! «ire in the < 
Inliit of tisittnp imlislo,:(th(r, thnt nieof thimans * 
n’TD.tfd i t till- net of jiirtinj: a j ochtt, and Util 
■oh™ theyo-ire arrested tninj of them pate fal-e 
nnm'-s and fahe addrtetfs.— l/rW they conld not be 
eoitictni wider s. dOl of the Penal CoJe. there licinp 
no proof that th<y helo Jprri to n pii p of pmorti 
ns'itciatcd for the jnirj'ose of hnlutnnily loinmittinp 
theft. JfAyKrPA PAfl c QtTrrN'-Iittriinxs 

[I. TU. R., 27 Calc., 139 

Rwakka licMA r Kxtrlirss . 4 C. AV. K., 07 
THEKADAR. 

1. _ Meanine of term.— Tho term 

“tlichadar ’* ii properly api'licahle to hereditary cnltl- 
vntoTB only nhin they have also a theta or lease of a 
share in, or the nholo of, the profits of nil estate. 
IUjjNath r, MrOTur . . 217. W., 411 


fTHElCARAR — ccurfa fed. 

2. .l.^Offe of erraiion of 

lirXadir’t inlf’-fii—T.P'eci of 'ttrcepifioj ifinla.—k 
ththudar is cr.lwinU a jv-rfon nho holds a thela or 
leite of the whole of a ramindir’s interett in a 
villiiro. Ihrre is nothinp in the law a hieh renders 
a wtsMip r ec*«sry to the ewtion of such an inter- 
est. It is tot to he infrtnd from the iiictd circwii- 
stiiice tint ptrs ni areepted a the} a that they fore- 
went tlnir ixislinp ridit. I.rni.A Diipr r. ilnuo- 
XVCKT .... . 3K. ■W.,39 

THOATB IMPRESSIONS 

.‘'Vr Esnir.irr— Cnrsji.VAt, CASis—lnrjia 
iMWiisitoss . . 1C. W.K,33 

PICKET. 

Refusal to produce— 

Ser P.AtXt'AtS .Acr, lS71,s. 2 

[1. L. R., 1 Rom., 26 

AVe lislStvAts Act, Ih'f.Rs 17.3!. 

[I. E. R., 1 Calc., 192 

TIMBER. 

- Right to— 

S/f Clstom— Eupeact or Crsrost. 

[0 W. R, 07 

Set Trrrs . , I. E R., 24 Bom., 31 

TIME BARGAIN. 

See Eniir.vcr— pAitot lA irrAcr—VAAV* 
lAvt on CONTrtABICTlM, IVltlTTEK iK- 
STiirteUArs . I. L B., 8 Calc., 791 


3. EriPi Acr AM» Pi oof otTitzv . 9120 
(n) OlMnAIit . . . .912? 

(/,} Lom; PossFScioK . . . 9137 

2 JllscrttjiM otrs Casi s . . .9140 

See CifPK IjAADs . P B. E. R, P. C., 4 
[12 Mooro’s I. A., 138 
17 W. R, 78 

See Ca«is r.NPEit CiAHis to Attacheb 
P iiori itTy. 

See Casfs iixpeb Oats of Peoof — P os- 
SIESIOA AM) PnOOF OF TiTEE. 

Ser CAsr3,iii.-DHi Possesbtoa'— Evidha’ok 
or Titee. 

See Cases eaofk I’ossrssiOA" — Stnis roR 

POSSFSSIOA’— PjtOOF OP PARTIOOEAE 

Etee. 

See Cases eadfr Resistance ok Oe- 
BTEECrtOA TO Extcetiok OP Decueb. 
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Tin^— 

Stt Cuti rxoiB Sir* w Etictmo* o* 
Dicaii— iTBCHUss*. Tnxi c». 

&. C1IE91WIIE* \ rroos *^d Ptmcnisra 
Ttni — 

- Acltno'Wledgmflnt of- 

Stf CUES inniEi LtuniTios Act, 1S«7. 

«. 19 (1871, *BT 143>-Aco<wnjil>o- 
or OIBEB RlOHTS 

Approval of, by Solicitor. 

Stt VcnwB ASD PcBCEiiD— C omm* 
nos o» Taissm. 

[LlfcK,17 Calc, 

Deeialon of HeventiB Court at 

Stt Ciiii rsDsa Eh JcriCAVt-Coit- 
rsTivT COCST -EsTisr* Corata 

Declaration of ault for— 

Bn DrcuaiTOat Dtcair, Snt *oa— 
DzeiivAnov ot Turje ' 

Sf€ Chu rsBU Oscs 0 
UTios or Tmc 

. Dental of— ■ 

Stt Cilia vstn EsTorru— Dism. or 
Ttru I 

5« Lissboas isvTcsiST— E jictkbtt— 
bOTXCl to Qctt ' 


-Qaeatlon of 


)f ?BOOr— DtCLA* 


'' Bom,d 

i,407.414n - 


mw.fuv uote. 416BOt« i 
Boot, 031 

Ll..K.18Bom,UO I 
1 X,.B,17 AIL. 45 1 
l.I..B,S0Bom,76B I 
X D. B, 24 Bca, 426 ' 
Stt Cash rsiEBLissLOBO ISO 
y otnimi — D CniL — Tiru. 

Dvldence of— . 

Bte Cash csosb Fosiissios— EnoEKca 
or Titii. I 

Extljsctionof— 

Set Cilia rsM* Lnrniiws Act, 1877, 

I 28 I 

Bte EzusamBmxT or Tzsnz, 

[X 1.. IL, I Bom, 8X 208 
■ ITotice of— 

See Cifzi rsDnYssoOB ass PcacBina 


— Proof of- 

Osca oi - 
PioororTim. 


Floor— Toanatios ass 

rssxB Posraaios — XTimrsca 

Bn Cjjis VTjizx Foasisatos— ErsincB 
orTmi. 


' [Lli-IUS AILW 

Are Cabm pssta Btsau-EisTAcr, 1^ • 

a 102. 

A„ BHOAt 'r.sarCjA^. ^^9 

CaIChtW* 

■'rrsiSsS.-w 

Stt Caarmciti 

Vi.’k?3’S?,S 

Pirri, '““[ill'g.'iS miMS, 

5« ir«rT,„ j 

Sn Jraiuictio, or CtipCont-Sa- 

"» 3® 

Art Jcaiasienos or E*T*sr* Core 

Bosair Exarxinosa ASS ACM 

[XD-IUlBoBa,*” 
Stt JrauBicnos or 

llASEl* EXOrtlTlOSl A5B A(M ^ 

Stt Jraiisicrros or Eivisca 
^ AW F. Bist ISD 

IW E,1804, 

2AgrA,^BV.3 

3 K ^7, M‘ 

I i,.E,e Calc, ess 

Lxmxa or 34^ 

Set FOMIB5IOV. OlBxa 
CocBt AS to-Dxcuios or lUoMia* 

Set EisnTiscx oa Obitbcctios 1 



( &129 ) 


DIGEST OF CASES. 


( 9130 .> 


OJITI^-con^nueii. 

See Cases ekdee Ees Jcdioata— Coh- 
EBTEET Cotmi— R eTEKPE COtTHTS. 

< See Cases ttkiieb Ees Jitdicata— Com- 

EETEST COTOT— SMAIX CATTSE CotfBI 

Cases. 

See Cases ectee SsrAtE Capse ' CotrsT, 
JiroFESsii.—JiTiusDicTiox— T ithe, Ques- 
tions or. 

See Cases nrcEK Smahh Cause Couet, 
PBEsroEScr To^ss— J ubisbictiok — 
IsisrovEABiE Peopeett. 

See Cases unuee Speciae ob Second Ap- 
PEAE — Satahe Cause Couet Suits — 
Tithe, Question or, 

Slander of— 

See Deoiabatobt Decree, Suit toe — 
Deciiaeation op Title. 

p. L. E., 1 Mad., 65 

"Warranty of— 

See Sale in Execution or Decree— 
Purchasers, Title or— G enerallt. 

[4 Bom., A. a, m 
6 Bom., A. C., 258 
12 W. E.. 41 
I. Ii. B,, 2 AIL, 108, 828 

See Cases under Vendor and Purchaser. 

1 EnDENCE AED PBOOP OP TITLE. 

(o) Generallt. 

L " Evidence of title - Oral eci- 

dence.— Where the Principal Sudder Amccu, reversing 
the deciaiou of the Mnnsif, dismissed a claim to the 
possession of certain land, on the ground that "mere 
oral evidence unsupported hy nny doenmentary evi- 
dence WHS not admissible to establish a man’s title 
to landed property,” the High Court on appeal 
reversed his decision, and held th.at oral evidcrcc, if 
believed, njuay be as good for proving a man’s title as 
doenmentary evidence. Durban Pakeee r. Bodis- 
CHANDRA hlAZUMDAR 

[1 B. B. E., S. E., 10 : 10 W. E., 217 

2. — — Doetimeniary eri- 

dence in India . — The presumption in favour of the 
genuineness of documents offered in evidence in India 
is very ucalc, but it must not be held that the pre- 
sumption is in favour of forgeiy, and when along 
series of documents is produced showing a reasonable 
origin of title nearly a century ago, a regular de- 
duction of that title and a possession consistent with 
it, confirmed by the fact of such possession existing 
at the time of the commencement of the respon- 
dents’ title hy purchase in 1833, the eri- 
dence of extrinsic improbability shonld be very 
strong indeed to counterbalance the weight of such 
testimony. Vise r, Bhoobun hloxEE Dpbia 

[3 W.E-, B. C., 5 : 10 Moore’s I. A., 165 

3. — — — JPoftah yranied hy 

Collector.— A pottah of land in Calcutta granted by 
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the Collector is not a muniment of title, but only evi- 
dence of a holding according to a local and fiscal 
regulation. Preejian v, Paieiie 

[1 Moore’s L A, 305 

4. ^ — Forged documents. 

— If a party pnt in evidence in support of his title 
documents proved to be forged, but the other evidence 
adduced by him is not impeached, the Court, in re- 
jecting the forged documents, ■null take the nnim- 
peached cx'ideuce into consideration, and, if satisfied, 
adjudicate thereon. Settaji Vijata Eaohunadha 
Valoji Keistnan Gopalae r. Chinka Natana 
Chetti ... 15 Moore’s I. A., 151 

5 ^ g^il j-^j. posses- 

sion. — In a suit to recover possession of land which 
both the plaintiff and defendant claimed to haie re- 
claimed from jungle and to have possessed many 
years, and for which each claimed to have obtained a 
pottah from Government, the mere fact that the land 
was included in plaintiff’s pottah was held to be in- 
gnfficient, without going into the facts to ascertain 
pcBsession, to entitle him to a decree. Golaai Eeza 
C nowDHET X. Chakdoo SIeah Lusukue 

[15 W. E, 46 

6. Fossession — Fre- 

sumption. — The ordinary presumption that possession 
goes with the title would be of no axuil in the pre- 
sence of clear evidence to the contrary; hut where 
there is strong evidence of possession on one side 
opposed by evidence apparenUy strong also on the 
other side, the Privy Council held that in estimating 
the weight due to the evidence on both sides, the pre- 
sumption might, under the circumstances of the 
case, bo regarded, and that vrith the aid of it there is 
stronger probability that the case of the side that had 
possession was true than that of the party out of 
possession. Eunjeet Bah Pandat r. Goberdbun 
Easc Pandat . . 20 W. E., B. C., 25 

1. Possession — 

Limitation Act (Sir oflS77), arts. 143, 144 — Con- 
Jticting evidence of possession — Presumption of 
title. — ^Whero two adverse parties are each trying to 
make out a possession of twelve years, and the 
evidence is conflicting and not^conciusive on either 
-side, — Seld that the presumption that possession ‘ 
goes with the title must prevail. Dhabm Sinoh 
X. Hue Peeshad Sruan . 1. L. K., 13 Calc., 38 

8. — — . It is only when 

the evidence of possession is strong on both sides 
and apparently equally balanced that the presump- 
tion that possession goes with title should prevail The 
principle does not apply when the evidence of posses- 

I sion is equally- unworthy of reliance on both sides. 
Fharm Single v. Ptarpershad Singh, I. i. S., IS 
Calc., SS, explained. Thakur Singh x. Bhogebaj 
Singh . . . I. IL E., 27 Calc., 25 

9. Possession, Pre- 

sumption of — Waste lands — In disputes as to the 

I right to the possession of jungle lands, it is only 
I in cases where neither party has exercised any 
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»as of owomhip 0 T« tbe I.adi In qartt.-* «.»! w.. • «rapl*to fiadinir In 

th* Coart may rftcin to endmee rf title, and pr»* ! *5**'^“ * **“‘ ‘* ^'**.'1^ dmiedbiaLr 


r„ ""Js' w.Ssi 

.,o^°-roj««io« Qf l,t!e-iiiii }er 

renJ— In a CMC uiTolmis the alternate* 'pieitioa of of pUintilT* ^ 

firt«helliCTCCTtamUndbelca,-c<lto AorC.nnlluT maty award BBdcr ■ 15 Act \n « ‘ ^ ^ 

tlie one nor the other of theopp’nte party vmtnnn? which he wa» dtipoeaetied. may c,.. 

to elate who hia oi’ponenl wai and the teatimona of • hi* title, and tnmt be coaaidcreiL Rtrii 
the witncsca on th i point heme donktfol, Stid liit(rrr*CHl*is« r. Doowo Pnm sSHitwa 
that£, who aai la poesMiion of the title-deed* and ' 

of the receiptiof rent onijht to meeeeil nnlenthrre .. — Po<«*»i<n<—Fn 

wat eomrthinR on the record to roouterrail tnrh » , , *//> gfteififSthtf 

strong eridenee Koaa Bcx.h Kra^ , Cnoa I ?;7^.rfor p««eU *ber. the plaintiff ^ 

II- 'ait/orrfeeloeo. , pnU. eod that be hid been onited by the defn""^ 

tioa o/^i/le— 0»». pfotaadt— reMlac/teBn/fiC/e* „„ nnahle to give my proof of their rl,,kt w 

ittdi The plaintiff med f ir decUrati H of he? title 1 oust hi» or of a aapersor title,— HrW 
to propertyof wlicli the defendant wana preaeeison, j_ that (be prior poeemlca *l 


[6 C L. R, 481 PiMBAB Siwoji 
Sell for fotw IS — 


that be liafl oem in jw»ri,,vu . 

poU. eod that be hid been eneted by the dff«""“ 
who were rnahle to give my proof ®f 


ifeede The plaintiff lord f ir decUrati n of her title 

toprorertyofwlich the defendant waiiap-eieeiion. j that (be prior poeemica «l 

but of which »h prodneed the title^e^ in favour cUintiff wa* prlmd fae t endmeeef / 

of henilf UtH th* onu* was on the defendsot (o he wm exlitlM to a decree JVr Pnn«»>*f—Frw 


of hencif RtH the onus was on the defendto 
diiprore the rhuntilTt title and the def ndaat 
Dot allowed to raise certain fresh istnes, bat 


••••■' y- .04 u. of pnor poiseision and of illegal 

•« .ItefS to n... ort„. Iml. tai tt, u,‘,„„;„o,„a,.„otl.lIo.;it<f;».P^S 

plaintiff waa nnder tbr circnastinees of tbe ease, the '■peeific Relief Act (I w 

entitled to rd^ on the title giren her hy the prodne* s UO of the BrSraee Act applui •'*^'1 

tion of the titlenloede in her faronr bwiiwaum j po„prf,on, and does not declare 

Parse- SDOrmiB KoTiL 83 RB,144 That t^irST. ball ai-eya he 
12. ■' ■' Poiier.io.— r- cititle. luwaiUwji e K»5^A* 079 

xuUrnfUi and asdiipalH po«c«ieib— Uiunter. [5C.aa-**.'W 


12. ■■ ■' Poiie...o«— r- cititle. luwaiUwji e K»5^A* ©79 

lalerrsylcd a*<f asdupalH po«c«ieib— Uiunter. 1 [5C.aa-**.'W 

mpted and ondiipnUd possnsinn for a hjoar time 1 . .. 

omrtitntes eufflcMat Bn»d /rm* eildcnee of title. ' 1" ■*■ ■ rfm of 

but if this lonessim i* a/mUted to be under u , aUacM If Ooeerawejif « “ ^thf 

adoption, it wUl aiaano'hing lithe adopt^n fad, l.sdr-Disrotee mpeeting ‘*>®l*““!" tliedw 

IlAiwrTCBni«raGB. 0c3»H*av.^i»cn I tamiodari. of Tellupooran. and Pam^d » »' 

[5-W B..P 0.69 I 

13 I- .. ralyats tb«OorrrniDent.5nthey*arie^ « I . 

CT-k,.. . . tj,a pablic peace, attached the dispated l»n 

possfHion of land tool ‘rossriion tor the benefit of the party (» 

« th^u^dsshonld be judicially awarded.^ 

- --- - 

. srfiSf 1-X“ •sxrr™" ‘-r-g 

fc«’nMS,',sr.i .“St'ii'b?”,™,*.™ ’•I to 

iSi.i r . Proof ef hat— and for the oieen* profitatbeTcof while lat r^^j^ 

on the »n«£V*"”!v (® reeoTirpesseason 1 eonof the GoTcrnmeot. Atthoaph M el^ . jj 

“.W tW kaa b»«i mesany ' th^ en.t wa, pioTed by either tam.ndir U«" « 

thXtiTaeia^^k^? f«“ defendent by the Conrti In India, and cf 

hewed to ! ■*o4>e>al Committee, that tbe_ fsrt^^ofjw^^^^^. 


"S^Uont^'’'’^K.v“"°^ ^*‘»«Ut«wae was under the eirenmstmeea evideweeof ti^- 

daal wvTl ad V™ *>? the drf™ the Ooremmect wai ordered to "etore 

to ,,,.,, granted hln bun. ZiuirnlB or Iturean r Zijn^ 

r o=> account of the Niramehal ilsUthatlhia Tnurccsiit . lOMooreaRA-. 


d^fd^o^mtore «>« •*“'’* 0 ? 

[turean r 
, JO Moore 
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rpiTliT!— „ „TmT T. 

1. EVIDEKCE aed fkoof of title ^ 

Proof of posses- 

18. ^ ^ ir^Tn a suit to reco\er ‘ 

gion-Suit for ' reels of the plaintiff’s j 

possession of tuo plot court of first instance 1 

ancestral jarnmai . > | .^-as not satisfied 

fonnd tliat one loner Appellate Court 

thattlie int fnrt^r found tbat 

agreed „,:^ence of po'^session to 8 ll 0 ^v 

t&re uas ^"‘^""fre pS of the jamuiai. SeU 
that heth plots J’ , J., that on second 

reaersinft decision entitled to question 

appeal the r tp.it ciidence; and, further, that 

tic sumeiency °^„®atobe parcel of thejammai. 
oneplothaiingteentonna^^.^^^^l^^ possession and 

it was ^that the other plot was alsa 

ownership to P „-^n, v. Stih-CoUe tor of 

parcel C., S2. distinpuished Bakoda 

I" TO BEBPAui r. JODBlSTBBn ^ gg 

— Jlegtsirafton 

19. — T^gence ofosterlion of ittle 

after proclaritaUon-^r,gjn g^^^^ation under 

_The act of «g'®tration aft amounts to a 

s. 20, Begulatwn XXa_ of title on the 

public, I 
one side, 


TITIiH -continued. 

1. evidence and proof of title 

— continued- 


23. 


Co-proprtelors — 

land . — Registration of 


tegulation XXXyu ° 'j ’ { title on the 

puo..., open and °"°?/rcS^er! nne.plained hy 
Inc side, and the o™ «K.n ^ claimant, or absence in 

TiS I- A- « 

[5 W . XU, J- • 

— - Proof of 

HtXt ! pro|1nitIe. 

n. Gobxbb CHUgOBU^SE^^ 

AAlBBKOOBlBSABnlBBr. AVOOBABOOUBB^K ^^^HOg 

JIED CnOWDUBT . • 

r»trv in Colhc- 

21. — r" TTTTiNe^The Collectors b_poK is 

tor's booJes c not for purposes of title, 

the title of any other p 10 Bom., 18 < 

SAHEB a. DAUAA SAUEB - 


SO. 

II egi strati on of y'rr JSTG is not only no 

U undei Ben|aljctj ^ y 

BHPSAV Mahto e. JEBBI MAH^ ^ ^ g gg 3 

P e s u tn pi i on 

_ Goicrnmeut Itsnmptioa chittas, in the 

h=lncp of the resumotion-proceeding^, arc not conchi- 

Bhoeiideaceoftitmasa ai ^ ^ ^ g 

V^ra-ier^DwAKBA NATH M.SPn^. 

Tabiti most Dabia . I. Ij- • 

^ Dispute as to 

T'^nfarovertil -Ti^P^^^'^r—Oniii of proof. 
<»enersliipof pr p without proof 

_A person sue . apparent orniei by pointing 

?S?sHB“tK?sa 
26. 


-Possession- 


lUBB V. ““ 

COT^BCTOB OB I’OOKA - BHATAKBAT B^BEmS^^ 
SASGAEA MABAVA O BHIMASGOWm AfABT^BA^g^ 
Dntry of namein 

— TTTzniqTie fact of a person’s name bring 
Collector ' , lector’s booh as occupant of land 

entered in the Mlecto „ e 

does not “S«r?^?c^tUirof any other pe«on. The 
title '.or defeat t purposes of revenue, 

'Collechir’s '> 0 °^ ^ ,uie, patma i. Dorser SaM, 

not for purposes * t^hagoji r,BA.rXTJi ^ 

10 Bom., 1S7, fol'on cd. ^ ^ jg Bom., i 6 


I was registered m the Col eetoiate^ P 

'^fivr S’? 

map of Ihob. re ..ithin the limits of the defeu- 
;t appeared as J , i,_^ ^either from riiese maps 
daiits adjoining • * there eiidcnce of title 

SaiuGfftlied^ou liimt^^^^^^^^ 

*Xd‘Ieuauts^ou thf disputed ground. To entitle 
settled tenants « for her. the burden of pro if 

sfonidJ^te ‘^““tinnity. in ^’^“"gase was 

s.ir.«sr^ 

the land hi tenants ; and this, as 

on his part, applied ^ “paUdictori to the 

tenanted under him, but 0 Kadkamosi 

nhole theory of the 

DBBI r. CoBBECTOB OB KlroB^A ^ g^ 

*■ i,.B.,27I.A.,138 

4 C.'W. W., 597 


Ounereliip, Dn- 

decreet S^yi fop* 


xmnx transavi\vit — rr 1 - a 

Under the Laud Kcgistration Act 
aecree, c rr^istratiou of ounersinp 

iBturil ^ct VIT of 18/0;.^ , ^ •nsi cnr« 

' _ - .1 4-lio f\ 


(Bengal ^\{,c applmatioii of two rival purchasers 

rfthc same V^Ptrtv, and a reference coi.ccmipp 
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rise to n presomption that the tenant held nndcr a 
aiirasi title. Bhajasath Kmuir CnowDnnx r. 
Lakiu Karatan Addi . • 7 B. L. E,, 211 

33. Titte confirmed 

ly decree — Where a proprietar\ title is affirmed by 
■& decree, the propertj’ is not snhscqncntU held nnder 
the decree alone, but under the original title 
AJiKix ICooEB r. Koop Koobk 

[2 IT. Vr., 469 : Agra, F. B., Ed. 1874, 240 

(i) Loss Possession. 

34. Title bt/ lony 

possesfion — Aa cerse possession — Limitation. — 
Twche J cars’ coatiunons possession of Land bj' a 
wrong-doer not only bars the remedy and extinguishes 
the title of the rightful owner, hut confers a goad 
title upon the uxong-docr. Semhle — Such title may 
be trausfirrcd to a third person whilst it is in course 
■of acquisition, and before it has been perfected by 
possession. Gossaik Dass CntnmEB r. Issue 
CnxrsvEB Fath . . 1. 1». B,, 3 Calo., 224 

See Goeuck; Chtodee Masanta v Bundo 
C ooMAE Bor 

[I. I.. B., 4 Calc., 699 ; 3 C. B E., 450 

35. Title by lonp pos- 

session— Adverse possession — Limitation — Grant 
mnde by ictfe during absence of husband — A wife, 
during the prolonged absence of her husband, who 
was erroneously supposed to be dead, acting in ex- 
cess of the limited powers of a wife in possession of 
her absent husband’s property , made a mirasi grant 
•of a portion of her husbind’s estate The grantee 
entered into and remained in possession for upwards 
of twelve years. Seld that the position of the 
grantee was not that of a lessee, and that his 
possession (although in its inception an act of tres- 
pass against thehnsband), having continued for up- 
wards of tweli e years, had perfected his title to the 
lauds One who holds possession on beh-ilf of an- 
other does not, by mere denial of that others title, 
make bis possession adverse, so as to give himself 
the benefit of the statute of limitation. Bejox 
GHGSPEB BaKEEJEE C. KaEEX PeOSOSHO IfOOAEB- 

jee . . . . I. L. a, 4 Cale., 327 

86. — Declaration of 

•title — Adverse possession — Variation ieliceen 
pleading and proof . — A declaration of title may ba 
anade upon proof of tweli o years’ adverse possession. 
Such declaration cannot, however, be giren_ on a 
title not ffistinctly stated in the plaint or in the 
issues. SffEEO KmiAEl Debi c. Goydid Shaw 
Tanti • . . . L Xu E,, 2 Calc., 418 

37, Suit for declara- 

tion of title — Failure to prove stated title — Title 
hy long possession. — ^In a suit for a declaration of 
title to a share of landed estate, although the plain- 
tiffs fail to satisfy the Court that their title to the 
land has been acquired in the way they state, yet if 
it is admitted that they have been in possession for 
■more than twelve years, the effect of such possession 

XOP. T 
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is to extinguish other titles, if these existed, and the 
plaintiffs ought to have the declaration songht. 
Rah Loenus CnucKEEBrxxx r. Raw Sooxdee 
CHPCEEEB trrrx . . .20 "W. E., 104 

JuGOCT CmETDEE c. BANEE JIADIIUB BA^'EBJEB 

[23 TV. It, 205 

38. Proof of title — 

Possession for period of limiialion. — PlsintiS’, 
stating that he was obstructed in the culuiation of 
certain laud w hicb belonged to him, asked that the 
obstruction be removed and damages granted. The 
damages were disalloncd, bat the Ci\-il Judge made 
a dcekiration of title in the plaintiff’s fai our, basing 
that entitlement on the statute of limitations. Se^d 
that where a man seeks a declaration of a title other 
than the possession which be has, mere possession 
for the period of the statute will not jns’ify the 
declaration, which, allowing it to be made, ought to 
be based upon a finding of the title alleged by plain- 
tiff, and not upon the existence of a possession for 
the period required by the statute to bar the action 
of another. Accordingly , the loa er Appellate ConIt 
was rcquirdl to return ft finding on the issue " whe- 
ther the title asserted by plaintiff U proveii.” Tieu- 
MAEASAin Eedei V. Basia Said Eedei 

[6 Mad., 420 

. 89. Presumption aris- 

ing Jrom possession — Issue as to identity of land 
re-foimed on a site formerly submerged. — Inn suit 
for the po-session of a cunr, formerly carried away 
and afterwards re-fonned npon its former site, the 
issue was whether the land belonged to the plaintiffs 
or to the defendants. This issue was foand in faionr 
of the plaintiffs by the first Court ; and the Appellate 
Court, finding that the plaintiffs bad been in posses- 
sion for more than twcBe years, concluded that, at all 
eients. they bad a title by adverse possession. On 
an appall, the High Court considered that the latter 
decision was not upon the issue raised, the plaintiff’s 
claim being founded on an original title to the site of 
the chur, a title denied by the 'defendants, and 
remanded the suit for judgment on this issue, where- 
upon the Appellate Court maintained the judgment 
of the first Court in favour of the plaintiffs, finding 
on the evidence that the land belonged to the 
plaintiffs. Upon a second appeal the High Court 
reversed the decree of the Appellate Court, and 
dismissed the suit, on the ground that there w as an 
entire absence of evidence as to which party was 
entitled at the date to which the dispute related. 
SeH that this was erroneous. On a question of 
parcel or no parcel, when possession his been estab- 
lished for a period, there is not an entire absence of 
evidence of anterior ownership, because pr-sumi- 
tur retro. Anakgamanjaei ChowdheANI t. Tei- 
EGEA SGSTJAEI ChOWBHEANI 

p, X. B., 14 Calc. 740 
X, E., 14 I. A., 101 

40. — UTokurari 

manrasi title, Fetdence of — Presumption of perma- 
nent tenure. — A person claimed to hold a mobnrari 

13 o 
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nrt*>B rrat 


tnmruititlHocfrt* nUnd nWb wbi 

thf Lsnd An?BStion Act, Int .0 

Tottab or fTidircP of till? clbirH-.. 

HCtrt*. •b'l-b •> 0* d U .t V or b>i pr<dmi^ b 
tjtlr bsrt h(5 1 tl e land in ciucalioii f ^ 
tnn>irrdif«n.l p'’* . fiudr<nt.«».n**t«»» 

er{ thf tenure lot bci p toroHoned m *afli rewipt 
Efld tb»t the prctnirpt on »»». >n ‘b« oOMnee ol 
tnv e> 1 1 nee to the fontr»r\ tint the clAirn»nl h»d • 

tnPsfiMbU mien Btin the Wimn-Bnd 

intercit m the Bit re of * trtuorit »t 
.nil »ndth»tlhiirf*''t"P'“«*“ 
tke fact lint hiinreTOT landlord the UWIurajdar 
tad irsde no «tt<ipr» '« »J'** I >n> ' t ' ■e.atofn 

,1 title dnnnp thi. U»g penod r N«rO 

KaifHJA KceiiMis 1. IL, 17 Catft., 144 
41 - 




jle&«.f /fi.» <jfre-re»*re of offin forartnod 
grte er t*"* f’ ri*d 1) ‘J f mtlalt’U — 
^epliiiitiff »i ih.leit of » nrlain Iljib nnlo*- 
nnit, init tntrd » ml to Ht Btide orrlatit tmtei tiid 
alienationt ennted by one «Lo had f nnoly hMo i 
ehebeit but vhn, it vu tUrp.d bod leU >qai»l <dond I 
btondon d the cSee <ii the (.noed that toeb Icmco ; 
ud kli nation* wire rnd and not bindins <a tho 
esdowu>rnt aid b( een^bt to obtain kliu r«4<aion 
of the lands erenpied by tl e defendants noder tneb 
tewra and aliri atton* AUlon|ih it «m odtniited 
that tbe |la ctifl I ad bild poaamioii ai abebail, and 
nanayfd the irrpirtK* ronoeet.d *itb tbeendo*. 
Dent f r nore tbao tin Tean,oa tbe DreninatMin of 
the Tlindn nsidmti <1 tbe locality, tbe defeodanta 
ynt the plnnttlf to poof of hit title aatbelalt. Ibe 
lovrT Coorit fonsd that the rbintiS lad failed to 
pro c bie titlr and,Lo1diDg that on Ihiaproondhe 
had so Itnt tiaait dumw^ the tolt. lirtdWnX, 
aa a mt to enit tbe |1a>niiS from hia cBec wenid 
bare hecD hamd by Innitation, by rcaann of Lb 
ba.ine held the effiee for a pnod etcetdinj; that 
poilded by thelaai of limitatwi he had arqovrda 
cooipl te title fur the pnrpoara of any litigalmi eoo* 
ceetid ailh the aBain of the endovtsent and that 
the enit bad been arioiitly dumiaaed on the ptniod 
tbattbepUmtiS had f siU to prare bu title. Jaoas 
Nath Dai e Bihbbaii*a Dai 

[1.1>.B„18 Cad&.77e 

42. JVenmyftoo of 

Mlo—0,%tof gToof-ilaim Tortil Ari (Had 
Art T of l^Sj, * fi — Certain land »aa sotited 
enderthe lladraaForrat Act lS83,1obe eonatiloted 
a ^tred fwwt A penoa, alleging that the i. 
H'^**^he«i in hu family for aii or Keeccntai 
rtatmedtobetheoereerof theland. Iliarlaiai 
«»^ed b» Covemoiiiil on the atligatwi that the 
land lad teknjedt. auotber family and bad b 
^ 1 -*^ The elaimant adm tied that be bad 

Goiemmint havirg ohjerted to bi. 

U-aaroniidthathi.ra»ily 
f« the pretwni alrty jeaA 
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1 EVIDENCE Aim PROOF OF TITLE 
— eaBel«<ferf. 

Obwrratmni on tbe btl^3e^ of 
„«FtKm of title anting ont of 
« ««r 

43 Tnototm^~Sa>l/ari^U 

adremry to nndmund ‘'«*J'*,^.|^‘t,hytln 
«t well by twrlre yean* adrene ^ ^ 

arecifie Hie alleged *^^7 CalO, 6«!> 

PiOTAH CarsTiB ScnsiA .Ll*.Ef • 

- 

taininz foeam eat of tt. »®w “ . T.^.a-y 

b.D The plaint ^ W 
1677 Drfendaiil anaar^ that ^ 
f.« O W'l'r * itni^ 

1605. and that be bail been ««d«« 

day Tbe dtedcf •»!«••♦?** •^“d‘!i^tdefsi 
for want of 

dact bad bm in p»*e.aioB u cwb« sot 

18C5. I/e/d that, althmigb Ibe 
More a title h,' ' •* 

liab bu title • 

bif Tonnuon of tbe pnwan adrerB 

,™ p™ 1. a. ‘"""'“j" i. rf 11. rW.'A 


lohi*to«'*\ 

iflEucedcfwD.'^* 

for mora than t«d.r 


hotb to C and y. and Ibal . Majennenuy 

«be was aeatmee of tbeir Intereat. wm 121 

hamd iiolarami>.moia.doAFr^^i^ 

eipbined. *e"t^aAJ Ka» 

J 3 , refrmd to and follCP*td. *■** * . 

.anA» r EHiTiamaa* Ba«- 


-eae-eaf »/ tT"." 

sCTtnne-frr*- 

Cort't®.5J 


— Inotififyf 

bold land Iree from aaaeaatnmt U 
aeqnir 4 by any length of p>a*f»< “ .. 

«S:»»TA«T CT *iTAT» T0« 7 ^ 1 !^ 140 

Bam ioBia Saoir • Llait.* 


Bin Cgsia SSOK 

S MISCFLLAN-EOUS CA«E3. 

18. ElsW “ 

exeipt under Ttry P«^'" ff for poaae»«“ 

attickt hot arben the pUirtiff *n f^’Bg 

p„peTtyl. tbe defrodart*. 

part^nf anotbrr e*t»t», ha* a npht 

under a anperiormle. then the jUaCHTS*** 

b.eallthepUmtrattlein<iaett^ ^ 

Bahma» « Aln>or»none» *^^^,1804,955 
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TITIite — continued. 

2. MISCELLANEOUS CASES— 

47. Suit for posses- 

tion of land held under superior holders. — The 
pla’mtift BTicd to recover possession of certain lands 
said to have been included in a talnkh pottah given 
him by the zamindars, alleging that the defendants 
■were obstructing his possession. For the defence it 
was averred that these lands fell within a 9 annas 
share which belonged to one D, and that by process 
of sale they became the right of other parties under 
whom defendants held as lessees. Beld th,at, not- 
withstanding the parties to this suit held under a 
superior landholder, plaintiff was entitled to have 
his title put in issue and determined. Nastte 
CiiAND r. DoonoA Doss Chowbeet 

[11 W. R., 137 

See Dikomosee Basebjee c. GrmrrooKDAW 
Khan 2 W. R., 138 

48 . Onus probnndi— Rroo/ of 

title — Suit for cnnfnnation of title and declara- 
tory decree. — When a plaintiff sues for confirmation 
of possession and sechs a declaratory decree, he must 
make out his title affirmatively. If the Indian 
Comte agree in holding that he has not done so, even 
though the High i ourt may not have attended to 
the d'-positi nis of material witnesses, the .T ndicisl 
Committee will not disturb the decision of the High 
Court. Toe.vb Aeev v. MAnouEn Tokkee 

[18 W. B., P. C„ 1 

49. — Claim under 

particular iitle—Fresumpfinn.- Wliero a plaintiff 
claims, not under any general right of inheritance, 
but expressly under a deed, he must prove that deed ; 
no legal presumption ns to the contents of the deed 
can arise from a c nsideration of what the party, 
through whom he claims, would have been entitled 
to by the law of inheritnuce, had there been such 
a deed. Mooad Mdemck c. Beeat Mtot.iok 

[9 W. B., 386 

60. Possession — 

Proof oj fill ea id possession - Cuit for injunction — 
Bindu laio — K V, a Hindu, died in \iareh 1864, 
possessed, among certain other property, of a house, 
and leaving three sons, R, B, and T, He also left a 
■will, of wbicb be appointed R executor, and declared 
that “ the ivbole of my estate, both real and personal, 
and the cxislitig sitop, you. R, are the proprietor of the 
whole.” R w.as directed to furnish the expeuses of 
the household and carry on the shop, and p.iy for 
religious observances, etc. The testator then left 
legacies to his daughters and others, but made no 
mention of hi- >006 B and T. B. applied for pi-obate 
of the will, and a caveat 'vas entered by B. but the 
opposition w.as with irawn on a compromi-e, and the 
■will was proved; the compromise, however, was 
never carried out. In August 1866 R died, leaving 
a son, il, and bis two’ brothers, B and T, suiviving 
him and Imviog made a will appointing T executor, 
and giving him the power of dealing with all the 
property. !' applied for,pro'>ate, but was opposed 
by M ; but on 23rd May ltG7 probate was granted, 
, Ou 26th March 1367 B and T mortgaged a two- 

hirds share in the house to the defendant, and, on 


TITIiE — concluded. 

3. SnSCELLANEOUS CASES— coneltfierf, 

default in payment of the mortgage-debt, the dofen. 
dant obtained a decree for payment or sMc on 6th 
January ISGS. On 17th August 1867 T mortgaged 
the whole house to the plaintiffs to secure payment of 
money borrowed to carry out A.’e will. The plaintiffs 
obtained a decree for foreclosure on loth July 
1869, and subsequently a decree for possession. In 
a suit brought by the plaintiffs in possession, alleging 
that the defendant’s mortgage and decree threw a 
cloud on their title, and that they would be injured 
by the sale, the plaint prayed that the defendant 
might be restrained by injunction from proceeding to 
sale, and. his mortgage bo brought into Court and 
cancelled. Beld that, to entitle them to relief, they 
must prove their title os well os their possession, and, 
on failure to do so, the suit must be dismissed, 
Eoopeaee Khetxbe v. Mohendba Nath Rot 

[10 B. L. E., 271 note 

5L False deed set up in sup- 

port of rightful claim. — A party is not precluded 
from succeeding upon a title established by a genuine 
deed, bccinso he sets up a false deed which, if 
treated ns a conveyance and not as a mere confirma- 
tion, may be inconsistent with that title. Patta- 
BHIBAJIIER II. Ve.VOATABOW NAIOKEh* 

[7 B. B. E., B. C , 138 : 15 W. E., 35 
13 Moore’s I. A., 560 

52. -Transfer of property — 

Beliniiuishmenf of dar-mohurari lease -Necessity 
for conveyance . — Where a dar-moknrari has been 
granted and then relinquished for valuable considera- 
tion to the grantors, no formal reconveyance is neces- 
sary to revest the title in the latter. Isiakbandi 
BeGHST V. KtrSfEESWABI Pebshad 

[L. E., 13 L A., 160 : X L. E., 14 Gale., 109 


TITLE-DEEDS. 

See Exbobtiok oe Decbee — Mode or 
EXKCUIIOK— PoSSEBSIOJf. 

[L L. E., 11 Bom., 485 

See Vekdoe ahd Pubohasee — T mE. 

[I.L.E.,16 Bom., 667 

Delivery of, for specific purpose. 

See Attoknet Amo CnrEirr. 

[16 B. L. E, Ap., 15 

Deposit of— 

See Cases iwdee Deposit op Titee- 
deeds. 

See iNsoETEifCT — ^Voi.dntaet CoifTET- 

AHCES AND OTHBE ASSIGNMENTS BT 

Dbbtob . . 6 B. L. E, 701 

[LEE, 39 AIL, 76 
L E. 23 L A., 108 

See Negotiabbe Instkhmbnts Act, s. 13. 

[L L. B., 17 Mad., 85 
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Fosiessloa of— 

Sit Enprsci-Cim Ci 8 S»-M 0 Bi o» 
BKIUSO WITH ETIOF'CI _ 

12 W, lU P. C.. 1 

8 Moore'e I. A.« A67 


Production of— 

StI ijsriCTios OT DOCTJimi. 

[5 Born.. O 0^183 
I.l^B.,10 C»le,808 


Su TiTi* — Enorrcx aid isoot o* 
Ttru — Qisiuiu-T 6 B. L. IL, 144 

paw 8.162 


[L 1.. E, 15 AlU 270 
— Bolt to recover— 

Sii Vcwm^Tios— '■ms roa Lisn— 
OisruiYsM I. li. B., 4 Celc, 833 


TiTXiZS or noKO^ 

Sm Puixt— F ont XTO CoxTEsrre or 
Fust— D mram. 

pa B. li XL, 443, 44S note 

I'OBA GARAS HAQ. 

(3 Bom, 2a3\ 2ad Ed, 239 
7 Bjm, A. C, 80 

"«• LuoTAncT Act 18 *\ .im 144 

ImOTUBlI Pkotzbtt \ 

P31^H.,254 
Iv&,\l.A,34 
ti Ftsnox* Acr, 1871, u 3 Ao 4 

a I* H, 1 Am, 803 
J-J‘B, 4 BoVu .443 
!• 1* S, 5 Bon, 408 
T7 

■It Prsiioss Act 1871 ■ ii. \ 

[!• B B, 4 Boin,\32 
TODDY. I 

19'A «. aV 

• ®<»n ,300 

® Bom, dei 

1- Tfc E, 18 Bom- 44>^ 

®*I 3 ?“*^ Btrrxr* Jckibict: 

DI-E,9Bo 


- Iieaeaof— 

&«BomiT Tone ACT, e-2 , 

[l.IuB.,SOBom,e0S 

TToa liability to- 

Bnit for, paid In cxcesa 

L Lessee of tolls - VIU *f 

1*51 -A U*Ke of toU» «. 

cmploytd m the miBasesnfot aid ^ 

mtlun thf Bwmning cl Act Vlll of 1851 I* 

Minia or Birtt BniAU Qboj* ,,,TrT> m 

[2B Ii.K, A.Cr,17:llTF.E,23 

a. lUrgal collection of toUi- 

r//r cf 1S51 t e— P«Wic jnitit'f 

acoiTietioe BtuVra 6, Act VlII cf 
eolItrtioB cf s ten 00 s jmWie rc%i. it *“ 
tint tbs »taa *booW be a rnlbc fxnd 

mcsmogcfaSstlhrArt. 

. . . eW.B.,Or ,48 

8 nisgsl demand of toll-A<f 

r/JTe/lSSI.* S-S»»«Mry */>•« 

SB Olrgll drtMBd of tcJl BBdir ArtVIlIolWL 

a 6. OMbt Bot to b* d»sU with 

Cb. X7in of tb« Cnmiml PjaerdB^ Col*. WJ* 

Tbs w»rr ofl«»yiii(! tell* Bodcf Art Till ” * 

b vfrt*d a tbr L»cBWB»at Oeremor el B«pl. •" 
b tsitnrtcd to IfTjing Wli only at lbs t*lbb»r ^ 
♦*j»lili»lnofot ef a toll mart be. by SOS’* ® 
radetioo ef lie Gerenmifnt. netiSed In 
olhcT by the GoTemment. Tbe »onl «olertv^ 
,Uly" la aC ef Art Mil of 1S51 worf 
tbs caioe SSBK BS it u eied la tbe Peest Ced* bet 
msiBiDC aa nnbwfal dnDasd of toll aerca p*™ 
bs piT»»Bt e, tbe pre tiii rt lO Ibis *a4e beiuf th***"'^ 
«{Uie yoscra indicated in a S ef tie Art by 
tie ecunpUjiiaot’a ionea bad east* and detanus?*" 
Bntaibe toll waa paid. UTTO«CBr»Bt*Oa’>6eo” 

s Iiara Carroxn AIooExana ^ ^ <jn 

f23W R,Cr.,<'> 

TOBT 

Sie Cisra CTrera Diitao** —3^**^ 
4SJ> AUXSSHS^T or tUKlOM-TO***- 
Sn Ctm CXSIB DiKiors— re» 

Davaora— Torn. 


Actloii framed in— 

Stt Mnro*— btaaniTT cft Mis« **" 

RlOHT TO '^2 : £s 4 eSc, 8S5 
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TORT — ronclti'ied. 

See Riairr ov Sttit— S xmnrAii OT Rioht. 

[I. li. E,, 13 Bom., 677 

Sep W'no'oruii DiSTitAii.T. 

[R L. E., 25 Gala, 285 

TORT PEASOES 

See CAsrs TTs-Dm Suit 

ron— J oint Wbono-doebs. 

See Res Jitdicata — Pahties — Sasie 
Pabties OB THEIR Retresentahves 

[I. Jj. E, 14 Bom., 408 

TOETUEE. 

See AmmiEKT— T obiitke. 

[7 W. B., Or., 3 
21 W. E., Cr., 11 

See Police Oeficer . 7 "W. E., Cr., 3 
TOTAL LOSS. 

See Inscbance — Mabike I^•ST^BA^CB. 

[8 B. L. E., 218 ; 7 B. L. E., 347 
3 Bom., A. C., 1 
Bourke, O. C., 17, 228 

TOWAGE, LIEN EOE— 

See BOTTOirRX Road . 6 B. L. E., 323 

TOWAGE CONTRACT. 

See Actios in beii. 

[I. L. E., 10 Calc., 885 

TOWING, EtlLES FOR - 

See Stpati Tcgs . . 1 Hyde, 293 

[2 W. E, P. C., 51: 8 Mooro’s L A., 103 

TOWN DOTIES, BOMBAY. 

Act XIX of 1844 — Sttti to levy a 

tax on cotton and cotton seeds purchased in, and 
exported from, Broach — Cess illegal — Agency — 
Trust. — The plaintiff, manager and part proprietor 
of a Vallabhacliarya temple at Broach, sued the 
defendant to establish the right of the temple to 
lea y a cess on cotton and cotton seed purchased in 
Branch and exported from it. The defendant denied 
the plaintiff’s right and contended (infer aha) that, 
even if the right existed until 1844, it was 
then aboliahcd by Act XIX of that year, which 
“ enacted tint from the first" daj of October 1844 
all toivn duties, Imsubviras, mohtarpins, baluti taxes, 
and cesses of everj hind on trades and professions, 
under uhatsocaer name, Icaied within the Presi- 
dency of Bombaa, and not forming a part of the 
land rerenne, shall be abolished ” Meld tint Act 
XIX of 1844 applied to the cess claimed by the 
plaintiff. The expression "cesses of every kind" 


TOWN DHTIES, BOMBAY— concluded. 

included the cess on cotton and cotton seeds, ana 
ahsolntely put an end to the right, if any existed, of 
the Goa emment or of any pria ate individual of lead- 
ing the same. Meld also the suit could not ho 
repirded as a snit for money had and received by the 
defendant to the plaintiff’s use, or as one to recover 
money rcceia cd bj the defendant as trustee or agent. 
OosVAJU .8 hhi PoBESnoTAXHl Mahabaj c. Eobb 
[L L. E,, 8 Bom., 388 

TRADE. 

- Contract in restraint of — 

See Cases ttniiee Contbact Act, s. 27. 

TRADE MARK. 

See DAirAOES STeascbe and Assessatest 
OF Dajiaoes— Torts 

[l.L.E,10Bom.,ei7 

See iNJtrKcnoN— S pecial Cases— Tbade 
J lABK . 8 B. L. R., Ap., 4 

[Cor., 15G 
L H B., 17 Bom., 684 

1 -- Injunction to restrain use 

of trade marks — Combination of Jtgures . — The 
plaintiffs, from 1872, imported and sold an article 
described ns 7allj grey shirtings, and marked as 
folloavs: “In the centre of each piece of clotlfa 
stamp in blue colour of a turtle in a star, with the 
words ‘trade mark’; underneath, in a semi-circular 
form, is the name ' Plcming, Galbraith A Co., 
Manchester,' and under this the number 39 within a 
star, and at the bottom of eneb piece the number 
2008." In 1877 the plaintiffs discoicred that the 
defendants were importing fiom the same manu- 
facturers, and selling cloth of a similar quality 
marked ns follows: “ A stamp in blue colour of a rose 
in a square j underneath are the axords ‘ Eaili and 
Mavrojani’ nrrangeit in a semi-circular form, and 
under this the number 39 in a star, and at the bottom 
the number 2008." On the facts of the case the 
loaver Court (MAOPliEnsON, J.) granted an interim 
injunction to restrain the defendants from so mark- 
ing their cloth, on the gronnd that it w as a colourable 
imitation of the plaintiff's mark and calculated to 
mislead the public ; and on appc-il the Court (Garth, 
C.J . and 51 ababt,'"J^ 1 upheld that decision so far as 
to continue the injunction. Meld per Gabxh, C.J., 
— If the imitation of the plaintiffs’ marks generally, 
or the use of the number 200S in pjrticul ir, wonld 
be calculated to deceive or mislead the public, the 
defendants ought to be restrained from such use or 
imitation Under tlic circumstances, the use of their 
marks by the defendants would bo calculated to 
dccfiac the public into the belief that they were 
purchasing goods imjorted by the plaintiffs Per 
SlABKur, ./.—The number 2008 was not part of the 
plaintiffs’ trademark proper, nor on theeaidoncewas 
it so associated w ith the plaintiffs’ name as to indicate 
to the public that the go ids bearing that number came 
only from tho plaint ff’s firm as importers; on the 
evidence it avas merely a-quality mark, ana therefot;e 
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’ TBADE aiARK— fon/inKWI | 

not esIcnWed to Liulwd Ite imblie Wo tb* b*Drf 
that they were purchasing the plaintiBr poo^ wwie 
in fact they were porehMing those imprrted by the 
defendants. Semite— There may be » tight to e* 
ansire use of a trade mark by tradcri »bo an 
hnnortera only Bliu r KiaWiiQ _ _ _ _ 

* fLitB,8Cftlo„4I7; aO.Ij R ,03 

2. Bight to uee of trado mark— 

E.ral irai<r—S.milar,ly o/aom.-hotr^er .m- 
porliDg goods can UafoMj adopt a trade rowk irbUb 
U calcnUted to came hii goodi to bear m the market 
the tame name at those of a ncal trader TsTioa 
c vreitivT • X. 6 MadL, 108 

g BeBtralaiag ttio of trad* 

mark— Eri<fet»e o//fo»rf — IbegrooTidnpjnaMch 
a person is restrained from niing another s trade 
mark is that he is cainingan adrantagehy the nse 
of a particnUr trade mark which is the property 
of another It is not necessary to prore intentioDal 
frand, or to show thst persons have been actnally 
deenred. It ii inScient if the Conrt be satisfied 
that the rciembUnee i* nieh as would be likely to 
eanse the one mark to be mistakea for the ether 
Ewvo c OitiiT, Suite A Co. 2 Hyde. 186 
BxiroEi A Co e Eilboss L Co 

Cl Syde, 870 

4. ■ Foaaessioa and ut« of trad« 

laaTk— Ceer sa Coeeiya morilef— 

Xtfoppit tf eo»a*et — Sneb possessloa and oseota 
trade mark to one market as to constitnte a right ia 
It establiihei la the owner thereof an >xelu>Te rtght 
to thst trade mark in other markets, ^Ubongh the 
owner may not bate need it in sneh narketa. To 
eonstitntc a mark a trade mirk, it mnsi hare hem 
adopted as a symbol derisedtodutiogalib a partien* 
lar clan of goods as the goods of that class manafac* 
tnred or selected by a particnlar manofactnrer or 
merebant. Where tbe plaintiffs fay their condaet let 
the defendant to beliere that they claused no right 
to a certain trade mark, and that it was open to the 
defendant to adopt it as his own, and the defealsnt 
did adopt It, and hy h s ladnitry seenred a wvJe 
popoUntT font in the Indian market,— ZTeU that 
the pUintiffi were estopped from denying the defen 
dant s n„ht to use the trade mark in the Indian 
market, IjiTEBori « Hoofeb 

[l.L.R„flMad,.140 

6 Bight of exclaslwe user- 

Is/nsjemeat— Co«l„n»,ea of mmntrjlt or a feo. 
mark— I«/«.c/ioa -The qnfstinn off, a right tothe 
nclnsiTC nsCT of a trade mark oil, -ade number 
U Uritly. If not ratiiely a quest, fi jf fact, a ' 
the question whether it eiists in t/’ a case mi 
depend open whether the ended that case b 
rofficicnl to show ,nch an asso^ connect on 
^ek «r the nomhert. 18'pflria wludi 
Mrt !t*t ordinarii, 0 Btcr* t the 
Mrkrtt^t the good, are the <^ © Bo#at parts 
enUrdrm. Toshow that a paitS, 
has acquired a reputation in th\ ’and t 
pnre^en bny the grod, hy i»i8DiCTi(b„ „„ 
^ of the >• 8 Bor qoalby 

Of the eJh^h. \^. not nAdent \ ^ tb 


TBADE MARK— confiBseJe 

Efaht of exclnrire user of that number JberemsA 

fcj fneh an association betwem 
absolnte and unqualified right which would 

osmer toprereutanotherpeiwn 

or nnmher dceciees or u rraronably likely 
the public that it can be Interfered wtb or 

1 ,!b, It U Mt CTOngh to ‘ 

p«„b*l, oIJmptm S“ 5 ,' 24 c 51 . 3 «* 

^ 1CW.N,281 

e Offence of ^ 

ci^tcrfelt trade mark— Bc*«l 

gtar/rofo Jir,t e U- 

-J/irkosd.rel/tirli Act fit " 

A^pUiuanthanng 182 S 

srrre b«nr sold marked seithwhal « 

cwmtcrfeit tr*dc-mark, railed 
aetUng to ifiscootiBWS the nse ef thr 
conntorfeit trade-mark and ^ ” ^^tat 

•sics ThciigUtoiTOrcdf 5 rtbcrwMW"« 
no action wastben Ukem In 1898 - ^ 
aacertobed that thr aa»c tUk 

proseention wa* cemmenerA .,j, 

a tbrwplainant had ncUbe^ had be® 

nse of IheaDcgrd 

diaecoUnucd after his fret discer ^ y ^^^l^rf 

the Indian Berchasdise Varki Act,l^i 9 l““^^ 
tbs compUinant mart enforce ^ 

proresa '^Brrru.n t. 

7 . SeUmg 

feit property mark— reisol C’f^'.’^T.fjfaekr 
JS«y. e of trade 

AH (irof IS%9J -Books are ‘be wbj^t 
and are goo& within the mcawng of a r*, mo, , there- 
Indiaa iierrhaadue SlarL* <*V?* *“^Bterfat 
fore when a jwrson seUs lork, * ^,^*56 
property mark he ^i“t» HU**®*:! 

of the Indian Penal Code ^ 

RanHaSirTiuBasicK . 


■ TTaer 


„ of ,snd 

trsda mark— Proo/ rf trait 

ssdMfrqfsrltebs wifk forttcafacoMr 

.,o» «em-S.ece.rio» »» o-c If I'SV 

anofier— Bseckjoiii'e .B^k* f'.C. "gsy »*< 

3-Ponat Coit (Art XLro/lS60) « * ..y 

1 . V. . s— , 1 - mark mo: 


4se 


—V mark to bTa* trade inark mart 

I for denotiog that the good* are the^ms^^ 


for denotiog that the geod* are t • ^ 

,«■ the merchandise of a bars with a 

tact that a Bank import and »'■* f®’ which 
poticnlir mark impressed u^^e^ ^ 

waa not onginally tbein. but _rwf 

that had ceased to curt and whm turn 

of any transfer W assignment of ether thst 

sew Bsnk neeeeded the other ia the sense en 
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5i: was a continuatioa of that Banh under another 
name, or that it succeeded to the business or acquired 
the good-will of that Bank, was held not to be 
Bufficientto establish thatthe mark was the trade mark 
of the new Rank. Anookool CiroitDEH Koynr.r. 
Qtjeek-Esipbess . E E. R-j 27 Calc., 776 

Asookooe CntTiTDEE EtTNDr e. Emeeess 

[4 C. W. K., 423 

TKADER. 

See IssoiiTBST Acr, s. 7. 

[I. L. R., 7 Bom,, 411 
I. L. R., 13 Calc., 63 

See Iksoltent Act, s. 9. 

ft. L. R., 5 Calc,, 605 
1. E. R., 20 Calc., 771 
1. L. R., 23 Calc., 26 
E. R., 22 E A., 162 
See IssonvEST Act, s. 60, 

fL E, R., 5 Bom., 1 
2 Hyde, 1, 177 
T Born., O. Cl, 22 
E L. R., 21 Calc., 1018 

See Mabeas Distkicx iltnncrPAiiTiES 
Act, 18S1, s. 53. 

CE L. R., 17 Mad., 100 

TRADESMAH’S ACCOUHT. 


See SiUJj. Cacse Court, Pbesidbscs: 
TowKS— J roismcTXos — G ekeraelt. 

[I. E. R,, 2 Bom., 670 

? StTBERmTEHEElSra? OF 
V 

> .6 


V* [E E. B., 24 Calc., 306 
0 *^ E E. R, 22 Mad., 137 


TRAMWAYS. 


See BoitBAX TkaSIwaxs Act. 

[I. E. R., 22 Bom., 739 


■TRAXTSPER. 


— Instrument of— 

See STAAn? ACT, 1860, son. II, art. 33. 

(E E. R'., 2 Calc., 399 

— Registration of — 

See Cases ukdeb BBSGAiREi.t Act, 1869, 
s. 26. 

See Cases ttkder BesgaIi Rest Act, 1869, 
s. 46. 

See Cases ttsdeb Laedlobd Amo Xesast 

— AOKKOWLEDGltEXT OP TEKASOX BX 
EECEm OP BEET. 

See Cases undee Lakddoed am) Tekakx 
— Teakspbe bx Tes-aat. 

See Saxe toe Areeaeb op Rest— Deposit 
TO STAX Saxe . 13 B. Ii. R., 148 


TRAHSPER — concluded. 

See Saxe pob Abbeabs op Best— Effect 
op Saxe ... 9 W. R, 161 

[7 W, R, 409 
Marsh., 212 
1 W. R, 225 

TBAKTSPER OP CIVIE CASE. 

Col. 

1. Gea'esax Cases . . . 9160 

2. Lextees Patent, High Codbt, ox. 13 9168 

3. GEonsn foe Teanspeb . . . 9162 

1 GENERAL CASES. 

1 Power to transfer— .lind. Bey. 

IV of ISIS, s,25 — Village Munsif — Jurisdiction . — 
In a suit under Regulation IV of 1816, the defendant 
haring objected to the Village Munsif trying the suit 
DU the ground of personal hostility, the Monsif trans- 
ferred the suit to another Village Munsif. Held 
that this transfer was illegal. Per Htochiks, J . — 
'SemSCe — In sucA a case the CrVAige ddinsfif sflonfef 
A-eport the facts to the District Court, and the District 
Judge should transfer the case for trial to another 
Village .Munsif. LAXSHJlAXKAr.BAXl 

p. Ij. R., 8 Mad., 500 

' 2. - - Transfer to Jfunsi 

j nf Small Cause Court suit . — A suit within the cog- 

iii 2 .ance of the Small Canse Conrt c.annot be lan-fully 
transf erred for trial to a MunsiPs Court, ^Joobeaj 
Choweeedae o. Whexak . . 13 W. R, 399 

3. Case remanded for 

local inquiry. —A case remanded to a District Judge 
tor the purpose of a local inquiry cannot be trans- 
ferred to a Subordinate J udge for disposal. Chowdbx 
Bamedooxxah c. Mhtbeooeissa Bibee 

[15W.R,674 

4. Potcerof Judge to 

transfer ease under Act XVI of 1S63 . — A Judge bad 
ho ■authority under Act XVI of 1868 to order a 
Subordinate J ndge to try proceedings in execution of 
A decree which were a portion of the original civil snit 
tried by himself. Aftaboqddeeb Ajuied r. Mom- 
2tEE Mohxs Doss ... 15 W. B., 48 

6.— Bengal Civil Courts 

Act, VI of 1S71, s. 19 . — ^Thougha Subordinate J udge 
Xiay very properly, if he find the subject-matter of a 
Suit to be of the value of loss than 81,000, transfer it 
for trial to a Munsif, yet a Subordinate Judge is 
empon-cred under s. 19, Act VI of 1871, to try 
Causes of any value. Sxpeeooxxah Sibcab p. 

IJeoitsi BmEE ... 25 W. R., 219 

6. Ciril Procedure 

Clode, 1S39, s, 6 — TVithdratcal of suits from subordi' 
ticle Courts — Bemand hg higher Court — Fresh suit. 
--The power given by s. G of Act VIII of 1859 to a 
fiillaU Judge for the withdrawal of suits from subor- 
dinate Courts should only be exercised npoa a canee 
shown, and ordinarily not without opportunity given 
tptho parties to the suit to be heard upon the question. 
The terms of s. 6 were inapplicable to suits which the 
Shbordinate Court had received by or.ler of remand 
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TBANSFEE OF CIVIl. CASE— «»*«■•»»<#. 

1 OLKFRAL CASES-««/iMf/ 
from » Court to wl tb the District Onrt ir»t jtsdf 
nbordinslf A enit sent by tb* llUb Csrort to % 
faboribost^ Court under ft rtnuuid to the lll^b Ooftrt 
by nerMsj -sty • Order iB ooBcit.md to whieb, under 
the Council • rero»nd order, Ibe plunt bu 
mmended » ne*. iteUmcnt filed ftod ncre Issneftfrs tried, 
u inkttftntiaUi ft new snlt. JlAitoJtiB ZinooB AU 
Knis r ItcTTft Kcfwoob SN.'W.ABl 

7 CinJ Froeediee 

Con* fl'iSj » — Sb ( ira»*/frrtd lo lie ow* fit* 

tj Diilr tljmip' Apptal fa 7<iyl Ceiief — A ema »<f 
to Jjutriel Jalje aadfr 4 6S9 ej tie Cifit feoee 
rfiire Corfe — Fur-rr of ta tn»««/er — By order 

of ft Distnct Jal.e anderv S5 of }he Code of (^iil 
Frocedare ft i it wu tnniferred fr rathe Court cf 
tbe&obordinftte Jsdg tobuownCemrt TbeDulnet 
jedge decided t1 esuit and from bn drcree there waa 
SB ajiptsl to the Ili^b t-unrt The }ii,.>i Coertre 
inandi^ the nit n drr a 19^ of the Cote to tbe 
Court of tbe Di tirt Jcd,r The Utt<r trioK rred 
tbe »n!t to remanded for tnsl t the Sabordmle 
liid„r JJiH that tbe Outnet lodge bad then DO 
Io«(Tl< tnntfeT tbe salt tat «ai toandtolry it 
Wlf 'emiJe-Tbati 25«ttheCod«o( Gvii ITo> 
cedart bat lO tpplictlioa to a ease reman led nsder 
I 'J5. of tl ♦ toi'e '“ni But e IiftC'ii Drutfil 
tl. la 11,21 AU,230 
8 — — — — Cieif reoeedaee 

Cede iSa? t 6—7rnaiffo a/ part h^arl <oi4 to It 
<e«e{r'*d<ftaar(ler C»ftrf-« C of Act MIlof 
1859 d d not lutbonre the taking a eaae id |>i^ 
griM of trial cS tbe fie of • Sobordmate lodge la 
order that jt might ha eompUted by tbe fudge bra 
aclfofaom olLirCoort. It uclcarthat neb tmnifrr 
mft« take p,ace Oa the inatitntija of the <u t Rax 
biTHe Gowarft . 2K '^,330 

Drmx«Aaoor Jceunisift 13 W R,988 
Abcool Hti , itifxas 9.3 W n , i 


TEAlfSrER or CI 71 L OASB-«ca/ta»e/ 
1. OEbERAL CAbia-eo»«a»ed 
jl Cieif TnftJm 


Code. /S5»,i S-Rufrief roirf-P^ef»««iW 
•feiaf r»«o lorttt Cot t 
Ca preafoted ft plaint to the Dirtnet Chart tie 
ordicftteJodpt'a Court, ia wtleh be 

G aerted H. bttog then temior^Iy * 

d that tbe Dirtnrt CoBrt eonU not be ondd^ 
ft Court of first Inttane*. fcroprteBt “* 

plaint Tbe decuioo la /• re OtttA «> » 

B<^ A C, 

V 2J1M. j 

BiwiTft. Fun r >I«hixib*b*i . 10BOTB,«t> 

j2 CieifPreer/trs 

tboogb both soita *W ’’’ V 

Court at Cawnpore, yit tbe SodderCoort » « 
•bieh It w«a ermpetmt to r«* *• ® 

of If'-O state ja^firtioo to the Pnac.pal Ssd^ 
iraeen of^anotUer diaTvl, 

Ubie to be *lt ftSiJe for want of 
teferenee I* the “* *• ITS 

eOlftixiiwUU. lAsrs.!!® 


RiK Bex r Omnxiin Liu. 
13 • 


Ciri/ JVoredftr I 

in/er a/Ur eridracr loe Icew 
— WhrtbfT a cate ronld be tranafemd 
’ under a. G. after tbe 


Coil 1«SS 

tele* <d« 

from one Court to ftcothii „ „ 

endinte bid been Ukim In tie fonnrr Co^' 

XIBB EotSwift T TlTlt*. Eboiibed A« 

w. E, 1864, 15 


10 


Ciri/Prc 


irrojl/ rii/if’cc 

Srw •?'■ Tb* Court of the rrrariPftI 

^ei Amecn of Tl^im* being cl»ed dun^g T.U 

rJ- lr*. ^ iBtatnUd m tb»t 

f^f^i'’^i"‘* Diatnrt Jod^e, i 

tv the i,. .( T J J® ****^'"^f*^* Ciurt. and tried 
nf iV. JJrW. teveralr f tbe 

« Court ra appeal that it Wat cot law 


hg first been 


to refer tbe II 


witbont n 


bar- 


Ameen a Conrt. Pncopal Sadder 

JxTrai,.. “Wiui Enaii. r Jaxxulfta 

2 BojD, 42 : 2ad £d, 40 


-Tnitiei 

ort’cee aad d*ein«ft **'*^*C’'j 

fof enbaoeemeet *** fiW ssdrr ^ 
1«;9 id the Cenrt of ft Dfr-tj Co'lrrtw. 

r frarard and tb. eridnee rteonWb* w 

CelJretor, apTufttiUy eottote^sndbt^r* 
tfft Deputy toVirtor wbo wrote ft rep«TW 
raeudlAg the raode In wbirb the anit 
toted of. It aai then ditpe^d tf ly »« ^ 

potf Collertor, wbo was prtirably actl nj »t U 

ftaCo'keter f/eM tbal there waa nopowrrtM 

fertheeaie. and that tie 

■ was beard by one offleer and denied br ft-«» 

fllegaL IlrftOTU Oonpnn ^ „ 

hftrne lU.W,PftitII,p e:E<bl873.<‘ 

' Cieff Ttocfi*’' 

Coil IST9. e» S o«<f 6.-l'T>«e * D“t«t 

had Jails iclioauB<VTa.&ArtMn ^1^ "2e 

a auiu and defendant made no 

Jo7r or eommnciealion to “>* pUlutiff 

lo lU being tried in a d fferett dirfnet the ^ 

bfld lo be not ene for tb* eaereiee 

power by the High Court for that pur^ »•*“ 

baasKooxioOe I**'’* CnrxDXx jg^ 

inefie'sT 


16 . - 

C<>«fe,f«9.a «-AV/./eafiO» ^>ei 
a. Small Caata Ce.rl-Fow** f* 

tao eo.tr^l' here, on ^rd March 19<0. to v»dia* 

Blent isaoedanoiificalionCEdcrattMd 

Art It of IKU. icTeaticg lie 3c- 

Eudder Ameen of *,‘‘® “1. i„aJr ?K® 

ti n to try SmaB Canac *nita for in . _}},U 

wrtbhstlie jnrisdielicnof IbeDii^srtM ^jjation 

that tbe Jlintif lad uo 

loUacafcTtoibePrltKi^lbnederAm 

eaten pending before fcimself at A' d»fe_J“- 
BOtlfieaticn n- ' '* **'' * ' 


Jld« Vc tf tbe as a rr«»d»« ^ 



digest of cases. 
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TEASSITEB OB CITO, OABE-...K--. 

1. general CASES-cor.<.n««rf. _ 


f6 Mad., 18 

Cixil Procedvre 
1®* Ts^Vover of Sudder Coxirfs.— 

Code, -icrj enacted that, where a suit 

S.13. Act Vin situated uitlun 

ivas brought for immoi h P^ Sudder Courts, the 

districts s«'’J“Vnnrt the suit was brou-ht should 

.Tudge in whose Court tne 

for authority ’ p^adc, uith the concurrence 

which the apphe. p ^ within uhose jurisdictiou 
of the other Sudder might gii e authority 

thepropertj ^ pbs expressly given in 

to proceed. But no P , tjje Act, to direct 

the section cited, ^ Court subordinate 

the transfer of a sui c Court subordinate to 

to one Sndder Court Sudder 

another Sudder Cour . Q such 

Courts aetiug in Awab v. Obdj 

a transfer. SKI^-^E^. olxas Is awab ^ ^ ^ 

Cut/ Procedttre 


TBANSFBB of civil CASB-eon//«ueif. 

1 GENERAL CkS^S— continued. 
on r.f the Code of CisU Procedure cannot be made 

^"’“d-cdon''”lhr 3 S™° jf°PP 

30, entirely approved. Ledgabb ^ ^ ^ 

'■i;.B.,l3I.A..134 


17. 


Code, lSo9, e. A No. 909 of 

raja of Se’iares. Deccinbor iS7L that ^e pro- 

1877, decided the WthD 

lisions of 6. IS of Act 11 immoi cable 

cable in a case the limits of the family 

property was sdunt . Benares, those domains 

domains of the ^^“) . J „;thin the meaning of that 

net constituting » ^istnct nun 

"cctiou. Eague Natu 3 AU.. 568 


_ CtrtI Procedure 

^ 25 — Transfer from Court >■» ® 

Code, Jb//,s.^o instituted. A suit for the 

sKii has inicntions, instead of being 

infringement of certain in bi’iirtueofs 22 of 

instituted in the to entertain it, w.a.s 

„ Court subordinate to such Court not 
instituted in a Co The Court haling ini isdic- 

having such jurisdiction Court ha^ ^ 

tion to entertain such »nd. f / >5 of 

parties, transferred it lor irm 

the Ciid Procedure had assented 

High Conrt that inasmuch a^saeparn^^^^^ 

to the tran-fer j. suit had been 

itintotherisl t t ourt, tue iac 

®''-r“^\77ransfef illegaU and tie Court haling 
render the t™nEtCT i“ b ’ Petman r. 

jurisdiction had prop y I L. B., 5 All., 371 
Brin 


Ctiil Procedure 

18. -— IT 77777/’ suing— Grounds of 

Code, IS//, s. 2d ciiil Procedure Code does 

transfer.-— - Court to transfer a suit instituted 

not empower a Hi^ ^ jurisdiction of 

within its own 3 - . j declare m uhich 

another High „nd, if necessary, to 

Court a suit '^“‘7S^,„r,rithin its own3urisdic- 
stay all further P™«cdin^ suit instituted at Alain- 
tion. Ihe ^ carried on business at Surat, 

puri, who resided and 

applied under s. 24 of „ . on the ground that it 

T^rtT.A Rah t*. HAltJl''AX' 

inEA At Procedure 


Blit held by the Pny CoW (-o-ngft- 
Sion) that under s. ;n/J;\77777r of transfer of a 

superior Court cannot m^^^an^^^^^^ transfer is 

rgh7ttomadehns^nri^^^^^^^^^^^ 

tuted in the Cou the c.ase was transferred by 

was incompetent to trj , District Judge 

consent of parties to theJour^oniieD 

for conienience of t), at such consent did 

ference was i"“”P^J A’ ,vp ,pa to the 3urisdictiou 


■ incompetent, ana iiiai. 

' lU'-i J - to the 3urisdiction 

not operate a^a tiaii^ defendant’s written statement 
I iJkCiA A , _ T.fnriATlT) r. IJCIjIi 


Tiiiai was tahen in the 7 Bcb7 

and ill.' 134 : 1. L. E.. 9 AU , 191 


22 . 


Pigh Court, 


19. 


A-c. ^ n- Pniccr o1 P*gh Court. The 
Code, JS7/, s. 2n 7i order of transfer of a 

High Court ut Ciiil Procedure unless 

case s. ■» tlie transfer is songi^t 

Phae-eLabeMo. 

made has 3U";‘‘'r‘ jjj^hobE Dassia ^ 

ZOOIUIAE V. RoMab L. B., 6 Cale., 30 


Ciril Procedure 

on. — ^ An order for the 

fr^fsiefof /-Itlrr ;ne Comt to another under 


Appeal ill'ItreCpeiTt AJF of iSj. 

^.“25.- An appeal. ^^^^f^liTli presented aid filed 
over Bo.OOO in „ j, subsequently 

in the District appellant nithdraiin by the 

upon appliwtioii by • PP pauapdore Code 

High Court under s. 2o of The order 

and registered !'= “ "PP7“\* the respondent to raise 
of withdrawal left it op , j inrisdiction of the 
ohjectiou on of the appeal, 

District Court at th. time ^ „„dcr s. 25 

pcld be heard subjrot 

of the C'”' F™''^”„i,i|h could be tahen before the 
to all the obiections winch CO The High 

Court from which rtbas bcc ^ 

Court tbcreloro had r.Komal Kisljcre 

appeaX rea’rg L U ^ 

i . 191 : A. p.. 13 1 . H.. m. 
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TILAKBrEn OP CIVIL CABE-#fl./i».»i 
1 OEM.RAI. 

nfcTTnl to. lux hiitis JoiiTT r liauMwia 
}<*Kiia MoiTi I. L. SS Cal&t 80 

S3 H<a^ia«-«^roaa. 

faitt Tra*i'tr‘/ » iaJiaymf/rom C»aH 

(0 ( -Mrl (. cmpaa.^i .trf I / •/ H-S a fit 

-c.ttl Vn^t-lar* > «■ 3S. t47 *f.» *i t 

2) r.et r l(H , i5- LalUf t\3lta>. Uni Caart. 

, P 4 9 Tbf ra tt i:Atbln; In tba la 
Complain Art (C 1 ef l‘S3) o( (hr Ill.h Coart'a Art 
(24 1 2 Mrt r 101) or tbr Lrtlrrt I'alrnt alb-b 
prrrrnu tbr lll^h Conrt fr n ratlin,; for Ibr rmml 
of thr prortrdlii^ la th« olndliig ap of A Coaipaop 
duHt tba Citapiclr* Arl> tal triotfrrno^ Ibov 
ptorrrdin^t to Ul cnra tlr ^nrll a foorr U RUn to 
the Illjih Court t>v I. C47 rrad wUb i. 23 of Ibr C Li] 
rrorrdurt Cal« ^^b•rt l« Ibr fformfrR ta ib* 
wtnilinpBp of a t emi'iii} «• tltr Art Tl of >'^2, as 
onlir oral paainl oJuit tiLR lb' pmol of • jnnirqbr 
mJibr al ll» Comi-aoj t-fir m) ll)etiae>r b».l 
brm ippointnl U>U tlail Ibii ■«« an im.oUnt/ 
wbicb by i'Klf -.onll jutlify ibr IIiRb tonrt In 
aril 111 k tor tbr mor4. W Irta tl r Ouirirt loJir 
ton'urtiig tb» prnc*ilii.» in tbr «inJiBRopof« 
Cotupaiiy 11 d't Art \ I of 1S«: biat aftr* nrritlsR 
fi lirr of lb' odmmon 1 1 lV« lliib Coart of * prti 
lion for IraBiliT of tlior pfor'wlnn to IH o*a tlr 
dnltnl and \ larnl npi-n th« rroxl an onlrr vbkb U 
ttiRbl liarr totn iliTiraU Ur bun to nroaaUrr l( tl»r . 
toattor ajrtm ramr hrforr Ulm. aiut nb'rr (br roar 
•rpfaml to b» oo« la oblcb trtl-ot <turtt><)n« of Uv 
wtr* libily to irito abeb It aool-1 robbabt* U 
uifllrult to dunm idrnuatrlj In tbr DlrSrirt Court, b 
tboabrrnrrof Ibt autb titbr upolbr ruUrrtaeJof 
any rulri ftimcl by tbr m.b Court f<r dittos «ub 
wndinj^iip flndrr tbe Art. aad tbr rot' «%r of • 
knd *hirh orouU proj»bU roccr brforr tit* 

Court In a tiilrty of apprafr from ordm Viourb b« 
on* tldr <r tbr olbir.-y/rfd (hit uoiW tbrto 
elrcum.tinrra.tbe ra>r «rii • pioprr me (or tbr nrr. 
rire of Ibotli^h Court rjunalirti nlyraltis. upib. ‘ 
rnudinp ap prorrediuRt b Ui own fir U raa 
xantx or tn* t\ ur llorw. wa Ti, iorfatt 

(L L. R, 0 AIL. 180 ( 


at 

Crrfr iS5?, , !5-D,$t, 


Cirif Prorrtfvr* 
^9*rl Por-rr e/, «« la 
of tbe Griri^Jnto C^’urt 5 iv‘ 25 
ruablr. a Dirtnrt Court wA^Vfrr a .nfiU ^ 
a Court tnbordinat* to itorlf. ..a 

•nit »bith b prndlnz In iliown Court 

a Dirtr^ Jn^e mdV«^‘^ totr^'r"*'’?' 


TRAKBPEK OP CIVUr OABB-mafiaW 
I. OESr.ttlL 

rtreutiot ptor*r4i»s« ti rrtU a« to tuil* ■** 
eaiim to U ArrkrrJ on b» Irfut U" Irf , On! 
Pfwurhto CWr ii a prer^is* «<* W 

•«rbca«bre>t.b»tb»*ubjiTlo< aaorfrr Bavri-w 
«<lb»tm!r. Am'Wer*b<tfct»r»e*d*raiia^«fM 
l-nlimry irtUioa.aal Ob'** o*»r W nWr«oitM 
of iLr rtmtion jrorrrdiaja or a« 
rradltor, U • - party " •I'blo It* « •. « « 

tb* CoJ* of OnJ riwWoft.ana tnay appJj W a 
trofltfrr of tb* prorcraiast «»iW tb* trclits. J*«' 
*A>rt«/| t. KitlllfWI P«e»/U*»*_ _ 

[L U IL, ea Eoa, 7TB 

20 — f7*nfy»«a* fi* 

laftatUm Jftaff CoaHl .tet fXSlt'lif 
rVM>tf »r A'tto.Va. tafte «* 

Jrt-Jartif.rf.ra a/n-fi Ctorf 

faaiaat fa <lr Js*afi faart ta tit /iMfnrf 
— «.y*Crar/i' lAarfrr rl<-»rW4-55 r»rf-* W. 
r M— An onlrr wii tota* by • ‘Jv** Tnl,** « 
rmirtit of lb* ttuotferrlng a fMO lfCo to' 

Court of an ir^it to tbe fl<rtrrw». 1 iivupa'javb a 
Pi. firt Court. A furllfr rrtlrT troi waft tj » 
*l“Rl* 3*ddf. •bWh. tbouRi la term ao tein «l 
Ins * fr.U pelilajo »b* fctVa!«oli»« 

onirr. oo* lo tul.Uiw* ao adjoilWtJOo JP" •'* 

owloo »b tbmbr JJitb Coart hot jurbfrtiMto 

ordrr tb* Inrufrr of • nit ft*** *be l>urt of w 

Arrrt to a PbWn Ceort. Urti 

Court Ue to. lariulirtmo b. Irfu^rr ■ «K prt^“ 

tWOort of tbe Arrt.tV> tbe (lote-aw. >UrC»{»“~ 

to the PU'rtrt tcurt of VPaitpoUrti »»■! ”” 

Afrtlry Pslab#.«to»I#t8 18to 

edtifr^il by Art IXIV of 1S35 U a »t!.l 

AUtttinta OT Jnrot* ♦. l’AMriAX*4 ^ 

It. It XL, S3 Mad.. 

27 I — Cteif 

CWr' fSS?, e KI-C/a.« UUm ‘^•"7^*r 

«►,'* f.-rf.-Dj Tlrtae of 0. Otr of «A* 
Clrifriornlarr.a aupmor Court mar t 
eauor. traiufitr a claim, rrifutrr'rt unJrroM . 

oubordinato Court f» Iml r 43 

..mm. . . . 

1 20- ~~ f*** 

I fraatftr^AaamUaS unrr— Pruredar* 

— Tto mere I ronaf e r of a aalt foe lb* eooren<y*af^, 
j pubitr. tr for lb« arrtUration of ba.lar**, fr« 

' •ubord.to.to Court to as-ther. doe* Jsot aS<rt 
lUlbMty of tbe Jadseof tbe Putrlrt 

frr It to bU 0*0 « >. or la arxdbrr Court, or to 
frr it. If be ore laCelmt raw to n ^S' 
KouU tbe rirrumrtaneo that » eoae bail o^ 
npp^ to tbe Illyb Court on a pmlimloary _ 

to . t™l m. 11; 

uutbonty of the Pletf.rt Court JuIr* tobtl^ 
bit own file. Of to tranrfrr It to tbe die ef — , 
other than that In *bicb It w»* lortllut^ * ^ 

omliiSonof tbe Jo<l^*to*»»lpnbierra*M • ATbai 

f*rriTiRtbeea*edor*BotriU*tobtrri*e»tog ^ 

. n JuUze Iranifrr* a cao* to bit 0*0 . jj 

! librrtT to am-nd the Imre Btrt laid do*®. 

I fair* udiBuonal larnrr. and to go !“*'**)’.*„ i,, kMa 
I eaeept upon a»y quetka upon »bieb lbe« b*» to*“ 
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DIOEST OF CASKS. 


( 015S ) 


TEANSPEB OP CIVrL CASB~conti,„ied. 

1. GENERAL CASES— con^umerf. 
n indicml finaiup. Taetjcknath Mooekbjee r. 
GOnliEE ClItTEKMOOKhRJEE . 3 "W. B., 147 

29. Procedure on transfer — 

PcidoicE of minesses . — Where a suit which was filed 
originally before a Principal Sudder Amcen, who had 
fixed the issues and recorlcd the tridence of wit- 
nesses, is transferred by a Judge to his own file, the 
J udge, his Court being a Court of original jurisdiction, 
ought to hav." the witnesses before him and take their 
eaidencc de noro. UshorooBEa r. HTOBriii.TOi 
Sison ..... 8 W. 3R., 465 

30. ■ — — C»ri7 Procedure 

Code, ISSS, s,35— Court to tchicheutt tstranrferred 
jiof taking frerh etidence. — ^Wbere the trial of a 
suit aras commenced by .i Subordinate J udge and then 
transferred by the district Judge to bis own file 
nndcr s. 25 of the Ci\il Procedure Code, uud the 
latter did not retake the evidence, hnt dealt with the 
case as it came to him from the Subordinate Judge 
and dismissed the suit, — Held thatthe District Judge 
had not tried the case within the meaning of s. 25 of 
tlic Code. llAsnnu Kaik r. Lakhi Kpak 

[I, L. E., 7 All., 342 

3L Case referred to 

arbitration — Pover of Judge to decide after trans- 
fer. — A casehacing been withdrawn by the Jndge,for 
trial in his own Conrt, frem the Principal Sndler 
Amcen’s Court, where it had already been loferrcd to 
arbitratiKii,— jffflrf that the Judge was quite compe- 
tent to decide tbe case hini'clf, without necessarily 
being bound also to refer it to arbitration. ^Inoo 
jrADOifED r. Kishen' Alonra Stoma 

[6 W. E., 280 

32. — — Suit pending in 

Court of Subordinate Judge ivitji Small Cause 
Court powers — Tiansfer to Mnnstf’s Court — Cirtl 
Procedure Code, s. S3 — JIunsif, Jurisdiction of — 
Subord'nafe Judge, Jurisdiction of — Prounctal 
Small Cause Courts Act (IX. of 1SS7J, s. 35. — The 
plaintiff filed his suit as a Small Cause Court case in 
the Court of a Subordinate J udge hai ing Small Canse 
Court powers. During the pcudenc^ of the suit the 
Subordinate Judge took Ica\ c and his successor was 
not invested with Small Cause Court powers. In 
consequence of this, the District J udge made an order, 
under s. 25 of the Code of ( i\ il Procedure, transfer 
ring all cases above the value of E50 then pending 
bcfoic the Subordinate Judge in his capacitj as a 
Small Canse Court to the JIunsif to be tried as 
MnnsiPs Court cases Ihe JIunsif had Small Cause 
Court pow ers up to R50. The plniatiff’s suit w as for 
E6p The case was accordingly tried by the Munsif 
aud the plaintiff appeal) d, his appeal coming before 
the same Subordinate Judge before w hom t he suit was 
filed. Seld that, granted that the suit was a Small 
Cause Court suit (whicli was not decided), whether 
8, 25 of the Code of Civil Procedure or s. 35 of the 
Provducial Small f ause Courts Act (IX of 1887) 
was applicable, it would remain throughout a Small 
Cause Court suit and he subject to the incidents of 
such a suit, JlASGAi, Sen r. Rep Chand 

[L II. B., 13 All., 324 * 


TEAHSPEE OP Civil. CASB-conitnued. 
1. GENERAL CASES — concluded. 

83. — — Civil Procedure 

Code (188SJ, s.So — ''Court of Small Causes ” — 
Jleamng of the expression — A Court mrested tciih 
Small Cause Court potcers — The expression “a 
Court of Small Causes ” in the last clause of s. 25 of 
the Code of Civil Provednre (Act XIV of 1882) 
means a Court properly and strictly so called, and 
docs not iuclude a Court lu rested with the jurisdiction 
of a Court of Small Causes, ilangal Sen v. Pup 
Chand,!. L. P.,13 All., 3S4, dissented from. RaM- 
ohakdea r. Ganesh . I. II. E., 23 Bom., 382 

34. — — — Transfer of suit 

by order of Sigh Court — Duty of Court to ichtch 
transfer iS made. — When a suit has been transferred 
by an order of the High Court from the Court of a 
Snbordhiate Jndge to the Court of the- District Judge 
for trial, it is the duty of the District Judge 
to try the suit himself, and he is not competent to 
transfer the suit hack to the Court of tbe Subordinate 
Judge. Fatima Bibi c. Abuto JIajid 

[I. li. E., 14 AIL, 531 

35. — . — - — — — — . — > Civil Procedure 

Code ( 1682^, s. So — Application to Sigh Court after 
rejection of a similar application by the District 
Judge. — l^ero an application to a District Judge to 
transfer a suit pending in the Court of I he Subordi- 
nate Judge to his own file had been granted, the 
High Court dcchned to ento-tain an application for 
transfer of the same suit from the Court of the 
District Judge. Fand Ahmad v, Dulari Btht, 

1. L. P., 6 Alt., 233, referred to. JIcdammaii SaP- 
BAR Hbsen 1. Ptoan Chako 

[I. II. E, 20 AH., 395 

36. Civil Procedure 

Code ( Act XI y of 1S82J, s So — Transjer of suit 
from the Court of Small Causes at Calcutta to the 
Court of the District Judge at Pacca — Jurisdiction 
of the Si gh Court. — ^Tho High Court, in the exercise of 
its a) pellato jurisdiction, has the power to tr msfer a 
suit from the Court of Small Causes at Calcutta to any 
other Court having equal or superior jurisdiction. 
Kabambini Baiji r. JIaban Mohan Uasack 

[3 C. W. JT., 247 

37. Application for transfer — 

transfer of several separatesmts — Separate appli- 
cations. — Where it is desired to have a number of 
suits trausferreil, a separate application should be 
made in each case foi transfer. Kishoeeb Laib c. 
LtTDHMTJN Doss . . , 2 IT. "W., 147 

2. LETTERS PATENT, HIGH COHRT, CL. 13. 

38. ^ iPransfer to High. Court— 

Jurisdiction of Sigh Court, Calcutta — Sessions 
Court, Allahabad — The High Court at Calcutta had 
no jurisdiction over the Court of the Sessions Judge 
at Allahabad, such Court not being subject to the 
superintendence of the High Court under the 13th 
section of the Charter Great Eastern Hotel 
C oMBANT r. Seoretaet op State poe Ixbia 

p. lad. Jut., IT. S., 219 
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II. HE., 6 Calc., 768 GC.HS,S21 
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46 <7r**"d /«f 

tramtfir—QtffUeui tf 

Bnttti ttijffit eed r«**dr»fe of Cefnfto— 

a eaae wat wigiitally tried by a Z2I»h Jadg*. ® 

appeal to the 11 jh Coart on Itr apprUle rJe t» 
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TB.ANSPEB OP CIVIL OAS^-Jont,nued 
2. LETTERS PATENT, HIGH COURT. CL. 13 

— contintisd* 

original civil 

appeal would lie against thesuits ; and that, 

reluBingtostay tbe procee^ g Co,n. 

If .in appeal sbonld be preL confirming 

missioncr from the orao apphca- 

the siles, his decision J™^cchasers. Meld 

tion was opposed on b<=hal . ^ j winding-up 

the JIunsif, not having had notice or 

order of 12 th Noi ember, had PO^^^^ actually 

pertj on 9th Lecember, « nothing to show that 
taken pi ice, and proceedings, the 

there was any y 

High Court would Imi e P therefore 

brought down, to act a^ide th p^^^g^ 

:kx.‘>,^ &“s «»- 

sr cr.?o.'5™.'.s:»»,. 3„, 

47, 




Xaio governing 
• rhft 


OJWIO - e 

..“L.'Sjor. . -ui. 

Jlooghiy Court, ftud .a > Ciurt, loined in 

not subject to the '^‘’“"gfgg^^cldTy the High 

nn ap plic-itiou to_ ha ^jj.go, imary original cii il 
Court in the «{ “Jjfg “‘ n ^ ginted,-Held 
iurisdxctioUj -int must he treated as if the 

per I’HEAB, J., tka ^ High Court, the 

jilaint had yy Court being without juris- 

proceedings in the H o ^ arisen w holly 

Siction, and the cause of action toi i^ 

within the jiirisdictio jIacthebsoj,', J; that 

appeal hj Peacock, C ^^g ^pplica^tion to 
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The law, therefore, to ^c „;tv which ought 
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Letters Patent. 
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cvpi use ; that an a^^^™ Calcutta ; that the plaintiff 
brought was C''?®"‘ ® businS in Calcutta s and that all 
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residents of g that the case was a proper 

under the circumstance^, tnai lu 
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. - _ Application for 

transfer— Before tchom application shouldhemade. 

original side of the Court. 7 

8. GROUND POB TBANSPEB. 

trn _— Expense, convenience, on 

otHer good reason-C.rU Procedure Oodc (Art 
-vTTT iftS2) s 23 — Practice — S A of Act 
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R, Portion of property m 

oTfother jurisdiction— C.ri/ Procedure Code, 
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the whole of which is sued for in the Court 
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which is within the jurisdiction of the 
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Oder ihe Code of Civil Procedure, s _23. fora 

^H^i^h 'court thr^gb the Distnet Court 
JOTE t?. DEOS lAJnJAT . 
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re ' i^Fh'^e “mmS vicinity, and when it 
being yi the Aliporc, an Amcen would 

appeared * , Calcutta propcrt\, and thaA. the 

have 
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TRANSFER OF ‘ CRIMIN-AI. CASE 

— coittinue3. 

1. GENERAL GAS,%B— continued. 
and sentence, on the ground that the Court of the 
Resident ha,dno jurisdiction over the Island of Perim, 
and that the Resident, not having been appointed a 
Judge of a Court of Session for that island, was 
not competent to try the prisoner. The High Court 
ordered a re-trial before a competent Court. On the 
loth Tcbmaty 1886 the Qovennncnt of Bombay 
issued the notification (No. 823) above set forth. 
On the 1 1th March 1886 an application was made 
to the Sigh Court of Bombay for the transfer 
of the case to another Court of Session or to 
the High ( onrt for trial. Se!d that Perim -s 
a Sessions Division, and that, after the establish- 
ment, under the Code of Criminal Procedure, 
of a Court of Session for the Perim Sessions 
Division and the appointment of the Resident at Aden 
as Sessions Judge of that Court, the accused stood 
properly committed to a Court of Session. The 
High Court therefore could transfer the case from 
that Court, under s. 526 of the Code, to any other 
Court of equal or superior jurisdiction, or to the 
High Court of Bombay. Per BirdtvoOd, — The 

High Court cannot, under s. 526 of the Criminal 
Procedure Code (Act X. of 1882), any more than 
under s 25 of the Civil Procedore Code (Act XIV of 
1882), direct the transfer of a ease, which is not pro- 
peily before a subordinate Court of eompet'-nt juris- 
diction, to receive and try it. Peary Lull Mozoom- 
dar V. Komul Kish ore Dossia, I. L. P,, 6 Calc., HO, 
followed. Queen-Empress v. Thal-u, I. Z. B , 
8 Bom., S12, distinguished. Per .1 audine, J.— After 
the High Court had annulled the proceedines in 
the Court of the Resident at Aden as without juris- 
diction, the case could not be treated ns still pending 
in his Court ; and as tberc was no Court of Sc-sion 
in existence at the time of the commitment, it 
necessarily followed that the casd remained in tlic 
Magistrate’s Court. But, whether the case was con- 
sidered as pendinir in the Court of a Magistrate, or of a 
Resident, or of a Sessions ,fud.'e the Hiuh Court had 
the power to transfer it, and that under the circitm- 
stances the case should be so transferred to tbr High 
Court for trial. Queea-Eupress p. Maeo/e Tek- 
OHAiiD . , . I. L. R., 10 Bom., 274 


5. ^European firitith 

suiject Juri'dictim oj Siffh Crtirt to trans/er 
— Grounds for transfer — Criminal Procedure Code 
fAct K of I'ySSJ, s. 536— Act XKXrjI of 
tS55 — Santhal Perounuahs. — The Court of a 
Magistrate in the 'onthal Fergunnahs is, ns regards 
the' trial of an European British subject, snt or- 
dinate to the High ( ourt, and the Higli Court lias 
power, under s. 626 of the Criii inal Procedure Ci do, 
to direct the transfer of a case in which -•nch subject 
is concerned. 1 he transfrT of a case should be 
ordered when there arc circumsUncos whicli may 
rcaseiinbly lead the petitioner to believe tbit tbe 
Magistrate lias to some catent prejudged tlie case 
against bini, and will in ron«eiiurnce be pn jndired in 
the trial. iK TUB iiATizn op tup rmrjo.v op 
AViesoe . . . LE.ii-, iSCtilc., 2<17 


TRAISrSFER OF Cifi.lMrN'AL CABR 

— Continued. ^ 

1. GENERAL CASES — continued. 

6. Transfer to Highi Court— 

Sigh Courts’ Criminal Procedure Ail ^ X" of 1873J, 
s. 147 ( Criminal Proc-dnre C< d , 18^3, r. 526 ) and 
s. 115 — “Case” referred to High Cmrf — Mefer- 
enre to Police Saaisfrale. — Bemlle— That the 
"case” mentioned in s. 147 of the High Courts’" 
Criminal Procedure Act iX »f 18751 must refer to 
some question in tlio nature of a criminal proceeding, 
and not to a matter of a r/irnri-ciiil chinictcr, such 
as tbe reference to .a P lice 31 igistrnte eou'cmplatcd 
ins. Ho. KFO. r RAilADASSAVtALDAS EX-PAETE 

31a»atji Djiabbausi . . 12 Bom., 217 

7. — Sig’i Courts’ Cri- 

minal Procedure Act, 1675, s. 147 (Criminal Proce- 
duie Code, 1682, s. 526J Other fir ceding ” — 
Commitment, AppUcatun to qumh — 24 Sf 23 Viet., 
c. 104, ss. IH and 15 . — Thewor's “ or rtl, or proceed- 
ing” in s. 147 of Act \ of .87, did mt include 
a commitment, and an application to Iiise a roiiimit- 
mi-nt quashed lonld be ciiti rtained under the provi- 
sions of that section. ]K THE xcattbi or the peti- 
TiON OP CnAhoo CntJVTiKtt 3iuiJi:cK. Chaeoo 
C ncNBEE MriiicK c. Eupekss 

[I.E.E.,9Calc., S9T 

8. — — Acquittal— Frest- 

deneg Magisirafes Act (IV of 1677), s. 181 — 

( alcu/fi municipal At f (Rena. Art IV of 1876), 
ss, 75, 79 — 1 he po vers of interference ei veil to the 
High Court by s. 147 of the High Courts’ Criminal 
Procedure Act were not intended to be c'cerci-cd in 
the case of an acqnitt il by the 3Ingistr-ite, but only 
in tbe case of cuiiictions er other orders whereby 
a defendant is ac grievi-d or ininred. CoHPOHATlOIf 
OP CalCOTTA r. BUEEOCNKASr NaPIT alias liUEEOnE 

Eapit . . . . I. E. E., 2 Calc., 230 . 

p. — — — - Sigh Courts’ Cri- 

minal Procedure Act, 1575. s. 117 (Criminal 
Procedure lode, 1882, s.S36)—S'dice to prose- 
cutor— Penal f'ode, ss. 2'i2 and 294— Specific 
charge — Procedure on transfer to High Court . — 

Id an application for the transfer of a case under 
s. 147, Act X of 1875, in which the prisoner has 
been coniicted and is nndrtgoiiig impri-oiimcnt, it 
is in the discretion of the Court to order, for snllicient 
primn facie cause shown, that tlio case be removed 
without notice to the Ciown. Semite— A charge 
nnder ss. 292 and £94 of the Penal Code should be 
made sp-cific in ngard to tbe repn-sentations and 
words allegid to haie been cjhibited and uttered, 
and to he obscene ; and the 3faeisfrntc in coiiiicting, 
sbiiild in bis decision state distinctly wlmt wore the 
pirticnlar representations and norels irhich he found 
on the et Mence had been cxbihitcd ami uttered, and 
which be adjiidgcii to he obseciie within tbe meaning 
of tiese seetions. IVIirrc- no siieh spi cifie decision 
has been gi'in, tlie Hiih Court, win n the case 
has been transferred nndrr s. 117, Act X of 1876, 
may cither trj the cas" dr n"so or dismiss it on the 
ptound that the Magistrate has euinr to no finding 
on which the rerniction can be snstiine-el. QpprH 
r. DpsKDEObATH Doss . L L.E., 1 Calc., 366 
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■^BANSPEH OP CRIMINAL CASE 1 

1 UEMTAL CASE»-<'9»'"‘«<^ 

^M’S^Courl/Ctt » 

„ ..I A.t ISIS . :i7-Tr,..Jn -/ < 

l»f r» i*i»* 

— * fliir « wu made »s«in»t the *eenicl at MiJC 
;;itl UX cl tlie r«al CoU . 

-me lobe* M.,.tnte herd the ■ 

prcsreatioa aad w;tbont d aVeUerma It dw.Jrf il , 

dd not amoont to the offence thiCjeA iTeW that. 

«.™«s ftit .s .m.i «I l.w brf b.™ 
the Utph Court had to p- ««r »» • f ‘ \ 

to the Magiatrale to « am t the d *“ 

tot a caw where the Me irtrale hat deelinetl Jnru 
d ebon ho hod etereiaed hla j«md elion h^ 

llo'A'Ionlf Wrif" ttd“ r^lVoT The Il.zh 

Con«^Cnm.natPr.edn«A^^E™e«*^^^^^ 

11 XT jl Ccmrtt’ Cf I 

«,».] PcoceJar. A. I JS75 » IV Ca.e Irat.fir- * 
Tid lo n-gi Court ie/«a< o/ Jitt ca fare*.*# 
eo«ri<-( »a— Snlii n/etiieaee (aiea tg Maj tlratt 

— Th ni,h Court had oo power toder a. X»7, 
Act \ of 19"4 to order a fioe to be refaoded « 
aniihi ’ a cunrietioa The Court it th«» taataoee 
dKidid whether the cM« .hould be tnoiferred coder 
a. 14" on the note* of the endeoee taXeo by the 
Xliiulrate at the triih Qc««* » Bn 

Cl le. B., 1 Calc.. SM 

J3 ITiyh tfoa»/»'C« 1 

eiieal 1 roetitrt Att 1875 t I<7— Coefr— Po/»o# I 
J/eniWeafei — 4a(er cf tnitnrt —In » eaae tno^ | 
frrrcd to the Bigh Coort ooder a. 147 Act X «t 
IMa the Conrt had M power to eire costa, beotte 

Xbe eaae may be tnoiferred after Saal deter 

mination by tb« Ma istnte >o r of the pnieeed 
mza befo^ them ahould be Uba in all eaare by 
the jadicut otScera of a'l Cnminal Courts eabjett 
to the Act la taa vaTrio or Lons la trs 
xatm or Basou Act T1 or 1866 

[15 B L B.,Ap..l4 

13 — Power of Dutrlct Magla* 

trate— Power to eeU /or eerr— Proeedere wiea, 
taring caUtdfor «t tr JInJi it oat o/tii gmntdie 
tioa. The Ma^strate of the die'Hct hia authority 
to call op to hi* own Conrt any mmisal case mtbont 
lim Ut> 41 at to the stage of proceeding at wblrh it 
may he called. It the Uagutmte baring la the 
taercueof hu authority withdrawn any case. Sods 
that it did not come within the junsdietion of hts 
llagtrtracy, he would not merely be competent, hot 
hound to refase to proceed farther with the cate 
1 Euxrxt Ebistk t llEszmAu 


lA — B<rdthat.aUho<igh 

me Magutrate of a district u competent to trier 
me remoral of any partienlar case from the file 
of a inh^naU Conrt to his own it u doahtfol 
^ i* **“ ^7 gennal ptoeeedide direct the 
^ *•**• which hare no cxittau^ud vhldt 


TBAUSPEE OP CRUHNAIi CASE 

1 OrtEP.AL CASES-eoafmerd- 
are net pending before any of Mi mbordiaajs. 
aomsrtuiT e GlMHiSH 34 

,K Cri-asfProc* 

rf.ee Cade i* 625 *7 

rr-si.-afw'* »* <*« N.yi CowrMa 

lb. !l.jb Cbbn. II « “J, 

cate of a transfer from a Coort 
^r! t M.gistmie to a nbtnct SIa=..ti^* 

that District Magistrate’* Cwrt is ® S 

I the me Jt.elf , hut. when the trsns'er i* fi« 

* Court of one I Ulfict Ma istrate W 
another District 'Masistfate. it 

that, onlrs* the roatrary u u 

MasAitrate of the Court to -h.ch 
made ha* power and iarWiet oo *0 PP T ^ 
the 0»le of Cnm.D.1 

the case to the Court of any Qp»M 

to him wh* ttity be eoaprtent to try u* *« 
g«rt»i r Uata Pausai) 31 „ 18 AO, S« 

16 AppUcattom fo' 

Crim a»l Proerdere toJ* 

lion for tbe transfer cl a ^ ^ by 

Criminal Prtwedure Cole *honU 
letter to tbe Eoyluh Department of tW I^h 
hut befere the Court la lU jailic.al eaf^rity 
, thoald be supported by affiJasits oe affirmajou 
t Ihenioalway Qi?»« »■ Cr-ST 
p. L B.. 1 Calc., 210 

17 Notice of 

I maU 3Iag»tta'„-Cr%m,nal wL fie 

X of 1872) , d«-Nor«-» to tie js. 

♦ <rw«/er IS marfe -Before a 
>. tnet can transfer a case from “ 

him to any other eohordiaato Court ^ . p^tK*, 

t inUadedUanifcrthonld bo sereed opon t pi^^ 

'» *0 as to enable any or either of tte p^« ^ 

It forward .mi .ho* cauw why such tmsfws^^ 

'• be made Dr TM jUTt*» 0» 7^* f * A»fW* 
1» TstconaSHBESAS. 'ii_3S9 

U JUJE. I.IaB.8Calo..893,10C 

it JO - Criminal Pre^ 

• rf.r* Code fAct X aj iSSaJ* » 

. weeuerf -An order under t 623 «f e„e 

* Prooeduxe Code (let X of ISS2) 

.K for Uiiuiry or Inal from one sceiurf' 

i oneht not to be made snlhont notle* to ^ 

S QOIEI EhTEEM C. SABA8OT 

_l It, 1* “ ,,_.,,.ftrd 
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TRANSFER OF CRIMINAL CASE 

— eoniintted. 

1. GENERAL CASES — concluded. 
lins been partly hoard by one ofDccr is transfared to 
another officer for trial, the latter should hear all the 
e\ idence in the ovso bcfoic deciding it. KorHi Nath 
SA tit r. Koseeham . . .14 "W. R, Cr., 3 

QcErK V . KtrLLTA>' Skoh . 2 N. W,, 408 

The High Court, houovcr, declined to interfere in 
a e.ase of this sort, ns the prisoners did not appeal or 
r.also anj objection to tho trial on this ground. 
Korn. Kath Sam r. Kokebbau 

[14 W. R, Cr., 3 

2. letters patent, high court, cl. 29. 

20. Transfer to High Court — 

Fotcer to iransfei — Crimintl Procedure Code, 
1^72, s. S. 29 of the Letters Patent of 1SG5 
empowers the High Court to transfer Lir trial before 
itself an appcil to a Court of Session from tho 
sentence of a District Magistrate, and this pawer was 
not nffected by a. 6i of the Cbifo of Criminaf 
Procedure, 1872, which authorized the High t'ourt 
to transfer an appeal from one subordinate Court 
■of criminal jnnsdiction to another. Sixapatiu 
NA rrntr r. Qpeen . . L L. R, 0 Mad., 33 

21. Poiver to irans’ 

Jet — “ Competency ” to investigate case . — ^Tho con- 
struction of cl. 29 of the Letters Patent, 1865, is 
that the High Court has power, if in its discretion 
it thinhs right to exercise it, to transfer tho ini csti- 
gation or trial of auy criminal offence committed 
m Calcutta to n moCassil Court, which is otherwise 
competent to try it, or to direct the trial by the 
High Court of an offence committed in the mofussU. 
“Competent to investigate it’’ docs not include 
competency as regards local jurisdiction, but only 
competency with regard to the offender, the nature of 
tho offence, and the punishment. Queex i. Naba- 
BWU? Goswajii 

[1 B. L. R, O. Cr., 16 ; 16 'W. R., Cr., 71 note 

22. - — Poioer to trans- 

fer — Power of single Judge on original side of Sigh 
Court. — On an application made for tho transfer 
■of a case from the Sessions Court at Patna for 
trial by the High Court at Calcutta, on the grounds 
mainly that all but one of the charges against the 
prisoners were for offences committed in Calcutta; 
that tho selection of Patna as the place of trial was 
calculated to prejudieo the prisoners ; that tho police 
at Patna were getting up tho case against tho 
prisoners by improper and illegal means; that by 
these means was created such a feeling of dread and 
insecurity among the witnesses and others in Patna as 
would prevent a fair trial from taking place there ; 
that some of tho witnesses for the defence, although 
willing to give evidence in Calcutta, refused to go to 
Patna to give evidence; and that many dilhcult 
points of law were likely to arise at the trial ; but 
these allegations were denied by the affidavits filed 
in opposition to tho application, — Sold (Maopheb- 
aOB, J., donbling) the High Court had power under 

TOB. T 


TRANSFER OF CRIMINAL CASE 

— ^^ntinued, 

2 . Letters patent, high court, cl. 29 

— concluded. 

cl. 29 of the Letters Patent to transfer the case 
for trill by itself. The Court, however, refused the 
application, on the ground that a sulficient case had 
not b(>cn made out for tlie axercise of the power,(of 
the CQnrt. Per Pheae, J — A sinalfe Judge, sitting 
on the original side of the Court, has power to 
cntc^iii on application for the removal of a 
criminal case from a l oiirt in the mofussil to tho High 
Court in the exercise of its extraordinary original 
crimiiioi ju-isdiction. Qcteem r. Aueee Khxk 

[7 B. L. R, 240: 15 W. R, Cr., 09 

3. GROUND POR TRANSFER. 

23. Nature of grounds for 

transfer — Transfer from one Magistrate to an- 
other . — The High Court will not, except on xcry 
strong end very clear grounds, transfer a case from one 
Magiaimte’s Court to that of another Magistrate. 
Ik tije matte b op the petition op Shank ae 
Abaji Hoshino. Reo. I'. Shankab Abaji Ho- 

6 Bom., Cr., 09 

24. Probability of unfair trial 

— 2'ransfer from one Magistrate to another It is 

only When there is reason to suppose that the prisoner 
will nijt have a fair trial that the High Court will 
transfer a cise from one magisterial officer to another. 
QHEriv r. Kisxo Chcnbee Ghosb 

[2 W. R, Cr., 58 


25. — Proof of grounds 

for iriiiisfer — Grounds necessary to obtain transfer 
lohen application is opposed by accused . — Before 
tho transfer of a case from one Crimiual Court to 
another can be made, in cases in which the acensed 
objects to the transfer, tho prosecution must bring 
forward the very best e\ idence to prove that a fair 
trial ciinuot be had in the district in which the case is 
ordinarily triable. In the maitee op the petition 
OP THb Leqab Reiiembeanoee. Ehpekss r. Nobo 
Gopae Bose . . . L L. R, 6 Calc., 491 


28. 


Prosecution initiated by 


Magistrate — Conviction before same Magistrate 

Pcansfer of appeal from Magistrate to Sessions 
Judge . — Where the Magistrate of the district had 
procured the initiation of a nnmber of prosecutions 
against; tbe same person, and one of them which had 
resulted in conviction came up before him in appeal, 
the High Court, considering that it was not altogether 
seemly that he should hear the appeal, ordered its 
transfer to the Sessions Judge. liAitiAN ‘An r. 
Dbepo Komiela . . 24 'W. R, Cr., 68 

27. Judge forming premature 

opiUKjn — Convenience — Peltertng judicial' officer 
of casg /le wishes not to trn . — The High Court does 
not exejciso its powers of transfer in a case of forgery 
o'f Ppr.jury solely on the ground that the Judge 
who is to try the case has foimed an opinion that 
the dcicument has been forged or the perjury 
committed. But when the transfer can be made 

13 p 
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TBA 17 BFEB OF CEIMIKAI. CASE 
a^GLOLM) lOR TBA>SFyll-f£.»/.»«rf 

w Lent nil »t.y isnprT<r intfTf'Tnitc »tll> tie 

r.b. .. ;trv.'rwS~a 

r^ttition wh ch te would hini«lT d»»ire to .xw! 

or ... 

OQ Cr^Tniiel Froc# 

i.f* Ce<f. CArt r »/ JS 38 ^ . MS 

tie eempleiiit fcnnmg tie •ukjtet 
of (rt»l in m ewe telore k lUyutrete r Ut«d to 
larti foTOiog the »u» «t»n« «7 tlie defecre tnetwUleT 
cue klrendj tned Ij tb* lime VegiiUele - HtU 
tlkt tie Mesiitrite letinp > kd I e>ir. «lie.lli« « 
cn tie * idioce, »licl tfitond ll< i\id<tre Icf Ibe 

defenee m tl at <«ee >t «» d untie to iiare Ibe 

CeU'T'ltinttTi dljeounwl ' 

Uit Kest* Kr^tt 4C w 17^824 
29 Deaeocnblo sppreboasion 

in tho tolnd of the occtited- < r.imiiaf Jnee- 
dare ( de flbb^J • t3b I ml 
eal • ffi I rrfatt a^f fkifx* cf (toe — la 
d«l .«it1 ariilirali n< lor ira' «(<r *1141 tie Coort 
tu to renidir ii to* ir r<l' tb* qsnlion «Utber 
tlere bii iirn tnr r<«l tue la tie iniud of tbe 

f rr* lia, Juilpie aga Bit tie ereuta', bat alao the 
artier qarttion wlttlir iscidette loa; not i»re 
UvViBtl •faicl tlonph tU; Be; be euteeptilU 
«f rajltoktion end me) leie le||aued«Ul«Qttbrre 


TnANBPER OF cnEItKAO CASE 
I'CEOUSD rOTi TIlAA3raE-,..A...A 

“i H 'f 

(tatementa on nh rl a Judge or * J 

1 1 •'"Ss 

j'S“.r .b. 1 “™“' ",t 

iOTT-C..—' 

L'^ee'JS'for lie enda ^ 


«f ra{ leoetion end me) lei e i aj |auea « ittout tt 
bnog any na) btaa la tla euao of lie Jadgr, ... 
eerertbelrea earl u ere calcrlated to rmte In 
tba e iiid of the eectutd e riaioseUe afprihonavn 
tbet be irar rot bate s fair eed Roi«rt.et tnel 
DcrcTkOs c DatTtB I 1 m IL, 29 Calc^ 48 S 
retitm Au r. nencxiS 1*111110 

(1 L D,ieAlL.eft 

SO Probahilltyofuafalrtrtal — 

Confl k‘'! oj cau—Tf «• frjrvn om Uogirirala 
to anolbtr-^Lacal lareif yati^a — itagiitrala fry* 
«ay foie. Ct*yffra.y 0/ 1, It mlaerf— Cony^eaf 
Jx«" aarite ‘f ilan ilnlt IrgttjaaM 
ata ir.ra»«i.— 'VL.THO Amitant Itagiit otenitb 
areond rleae fOwiTi «ii dinrlrd by tbe'Dietrict 
lli^litrpte to Ule up e niie of route ^eDpIrilly 
erui g out of dll] lit. d louiHlen a to lesi. In wlicb 
tbc ercoard wm tbergid »itU nCirg, t rapa 

miKbuf endtUtft auAwlrre i tbeettjne of ea 
iBTeiligitioa* beb Ida local Inqutry fx^ndrng o) 
fire diji dunng i-bwl be ti a<h e oooiIct of no 
end appeertil to Ure Bede e tct; rarefol a 
ecntcirut^mi Iniratigetio i of tbe fucjity aueb 
*Ojld piopeilj be niede by e piron nbeae di 
U »M to grt et the fecU mlh » lew to ler ■ 


duty 

•rw Av ley tbe 
' g (seb lamtige* 


~ gn ea me lecu wiiu e lew to . 

etine before lotnetnlutiel end dnnrg eotb la 
ttai It iYptorrd that le ecqiiir «4 e leree .. 

of JofonBatHMi will, rHrrnitc torthe orcurresc 
r^‘‘‘i.‘‘*i,‘l‘‘ »t» jndtlul dctenBin: 

bat wbxh. by mw, of the way it wuecqutn 
tould not prcperly or IrKeUy touuder in en 


jt imriss tie rwAJnsrt of r*"’ * 

felmeta end jmperllelity of tbe tnbn i^putal 
to tb. iBjxateor* of Kennag » f»>r 
trlborel J>eyeyr»e -r J 3 »^ren, / • -jjg fc. jury 
^^9 MA>mrd. Jbe joty tl ti* 

cooaUluU e pert end .n -kw 

trlbwiel It u urt qu t* 

dontt la mterteiBedeetothofelreruj^' ^ ^ ^ 

of tbe jury, tbet tie trUl 

be'erwrarhejury.^wee"^^’^ jT^yrr- 
in tbe end. be Kt ngbt by H 6 C<.l-*r 

* Jlot. Ooyol JJoee, / ^ _ EBliel* 
dlatiosuubed. L*oib Kl*nmit»C*» . 

CBenrxi CHTCMSErnr^ ^ ^ tjHJ 

IS TSI X 1 TT» tn TH* ”^'vJ?^swa 

LwjeiRiiisimAsc*** 

BIB CBPSBS* CtUSfBStTir . *5 

32 . M.sl.*r*t« 

agninatthkaccuied-Cfr-^^l j ll^«RUte 
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of ma InrertigeliOT “’’?",^Vhc «bMU«>t *"'''''7 
Proeedaro Code. 
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Megiatrete ebould not file 

BSeaiBl PBBSHAB ViSiJtS Sis^ C. W. If. 

S 3 . ^ 11 e g a 1 p ' ® 5 ,® 

Maglatrato— a/aji*tr<»f» » 
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TBANSPEE OP PEOPEETT ACT (IV 
OP lS82)-«£.»/<ll«fr/ 

B L R„S‘7 rdfrredto BnitBor TiBiittast 
DITAI . E I* E.. 7 AIL, 618 




. 12- Tr«wt/ni I3 


acl if pcritei — Atn-tamlil) eptrahr* aj taic 

—M. 10 ftQi] 12 rf the Tnndtr of Prnpirtjt Act 
(lVoflSi '2 nUt« [^7 to truitfrrifcr ar offnittr^ 
Ik tb» lUTix* Cl TDi 1\ c« HorxToTt* Tt* 
COKTXJT L E E., U AtL. 102 

as 10. IL 


TEANBFEE OP PBOPEETY ACT (TT 
OP l&82}-<-('*/ia»<L 
.8.46. 

*<« Sam ro» Ai»*a«» ct LiTort— Pn 
caux»*, Eiobii a^b LiA*nrrai cs. 

[4 0.vrE,4e8 

8.43. 

W.P EtsrACT I T. 

tI,L.E,8A11.4<» 


EE.E,8 AU,K>2 


Gcaaeu’!— D rura A’m Pokkba ot 

Gri»inA ’«8 LlkB., 23 UAd^ESO [ 


iSii Uiy»ir Law— E it TiTAy t— Bicnr 
to MAnrrtsi'tci— M ii>oir 

[I E. E., 23 Bom . 042 
L E E., 27 Calc , 184 
L E E. 23 AIL, 320 
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Sm ^ TT P am Act * 7 

CL E IL, 8 AIL, 409 
— — — - OtltaitUt »tntr,l,p~p,rrU,4 
ton /* /or ralu /«• ««<<■« U* »««*— 
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or 

7 fL E E, IS ilad., 482 

PcACKAJAB— Muem. 
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Jevioapofttaator doIL E E, 14 Mad., 45® 
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I • B. 6 L 
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OAO 
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.> paftWliU uuit W 

rcguUndtLtdofiaU 

MiiEr<ttt)«A Ulwttn * W»t<rt4 ^ 

UKtiamtnt (galtici a U) tl lb* 

'trJd *1 pll » wJ tl*t ^ ’» rt, 

LeTneifit a! 1 roj»riy Act, r J«At« 


Sh Lis rsn>u*. 


[L EE, 13 AIL. 


1. stall >3 

27 Pf.r^ e 4~r<Aaalary J'J^en- 

crcdifari <r taltiiatal 

haa—BHtca-BtsiAra/ua—lWj 

prior 

itUlnatMl »,/A pertr tj “rP‘’‘'"T,i 3 irf«- 
Drtd aj gpps, ■>■,(•( •• ..ImoHt'f 

St rrey at tttdeaei effnai— ’* 

lyanjaaad f.atfcc r/ ****^'“'f * .V. j.fniJtf* 
o/dttd aj appatmimni — 1» ISiO 
andErlintbaodcitcntol I 

Kkek tlic* auiCTfd tetUia LInmcil" , ^ 0 

to the ddrodant E (tie Lrotlieroi/J 
- tm.l for J donog ber Lf* aod 
at *b« tboaU b, dtodt* "tU ariw“ TOTepf*® 
SOMti, tbr tnUrra, ia (uttnMiceoI ,si 

Ulna by Uw fcttlcasoit, sold tie 
UTCsted tbo iirocrrd* ui bon** P'®P"Z^nti«r 
aorh bonie and iromuf* tbtrcafwr ja iW 

trait iitoptrlT and Uuig bUd ijlb* U'“. twO*!^ 
trnita of the arttlroirnt. On tbe 1 tu 

187s E ntind from th* trait ^ 1 ^, a** 

letcrnt to tbc rttnalnuig trnit<« w. an fao**^ 
da, J- nrcnUJ a d«d of tbit lif 

ot to cbiJdren n-pmtnMng to W ioo.»®^ 

did Ml to proteit the irap^rt, Ik® “ 
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TRAISrsi^B OF PEOFEBTY ACT {IV 
OF 18&2) — condnued. 

Tlie deed of appointment was witnessed by F, and was 
duly registered, but it was not mentioned in the deed 
wbicb assigned tbe trust property to 6f, and no 
information of it was gi\ eu to him, tbo deed remain- 
ing in J'b custody and not being made oyer to G. 
lu 1S84 G retired from tbe trust, and F became solo 
trustee in bis place. In March 1884 money was 
raised by J and F on mortgage of the trust property 
to G, but no mention of tbo deed of appointment was 
made in tbe mortgage-deed. J'b husband died in 
October 18&4, but neither then, nor on the occasion 
of another mortgage of tbe property in 1888, was any 
mention made of the deed of appointment, and there 
was nothing on the record of the case to show that 
the husband was ever in needy circumstances, or 
pressed his wife for money, or that he died leaving 
no property. In 1890 F and J mortgaged the house 
and premises to tho plaintiffs, the mortgage-deed 
(which was duly registered) reciting the settlement 
of 1870, and that “Jhas not made any irrevocable 
appointment of the said trust premises under tbo 
power of appointment given to her in tbe settlement,” 
but making no mention of the deed of appointment 
executed by her in 1878. A deed of further charge 
was also executed by J and F in 1891 iu fa\oup of 
tho plaintiffs also without any mention of the deed of 
appointment: this was also dul> registered. Before 
eseentiou of the mortgage of 1890, tho plaintilFs’ 
solicitors did not search the register of deeds further 
hack than 1884, because they were dealing with 
persons who must ha\ o known of tho c.vcrciso of tho 
power of appointment, and who had given a covenant 
that no such exercise had been made, and because 
they then found that G, tho former trustee, had 
taken a simibvr security himself in 1884 and must 
have been satisfied that no such Wot existed on the 
title. They had, morcovcr,a letter from G'ssolicitors 
baying that they had searched the register up to 
IM-l. J first set up the deed of appointment as a 
defence in the pre-ent suit, which was bi ought on the 
mortgages against F and J and their children, audin 
which the plaintiffs sought to rcco>er the amount 
udvanced with interest, aud prayed that the deed 
might be declared 1 Old as against them, lu this suit 
F did not appear. The principal grounds of defence 
were that the mortgage deeds were not explained to J, 
that she was ill at the time, and left all the transac- 
tions to her brother F, and that she did not know the 
contents of ihe deeds which she contended were 
therefore not binding on herj that the deed of 
appointment was made iu consideration of her 
natural love and affection for ber children 3 and that 
tbe plaintiffs bad notice of it. On the facts the 
lower Court (Saib, J.) found that she bad full aud 
Complete knowledge of tbo contents of the mortgage- 
deeds and was bound by them, and that there was 
gjoss fraud towards the plaintiffs on the part of F 
m snppicsbiug the fact of the existence of tho deed 
ot appointment. He/d by Sahe, J., that, accordiug 
to tbe law which existed in India prior to tbe passing 
of theTransfer of Property Act, the deed of appeint- 
uicnt was a voluntary conveyance and fraudulent 
within the meaning of the Stat. 27 Eliz., c. 4, and 
void as against the plaintiffs as subsequent trans- 


TEAHSFEE OF PROPERTY ACT (IV 
OF 1882) — continued. 

ieieea for valuable consideration ; the legal presump- 
tion of fraud which tho Court was entitled to make 
on the cases decided on that statute rendering tho 
question of notice or no notice immaterial. Judah 
V. Aidool Fuccem, 22 W. F., 60; Doe d. Otley v. 
Planning, 9 jEast, 39 ; Dae d. Neusman v. Jittsiian, 
17 Q, B., 724; and God/reg v. Boole, JL, B., 18 Ag. 
Cos., 497. referred to. S. 53 of the Transfer of 
Property Act has not altered the law in that respect. 
Tho deed of appointment came within the definition 
of •' transfer of property” given in that Act, there 
being nothing hi tho Act to suggest that it was 
intended to couflne its operation to transfers by 
contract. The words of s. 63, “may be presumed to 
have been made with such intent as aforesaid” (i.e., 
with a fraudulent intent), should be constnied in 
accordance with the cases decided under the Stat. 27 
Kliz., c. 1. Even a-suming that it was intended by 
s. 53 to exclude V oluntary couveyances of which a 
subsequent transferee had notice from the presump- 
tion of fraud , — Seld on tho facts that the plaiutiffs- 
had no notice of the deed of appointment. The 
doctrine of notice, if applied, must be applied hi 
accordance with, and subject to, tbe definition of 
notice given in the Act itself. There was no actual 
notice, and there was not such an “ abstention from 
inquiry or scareb” on the part of the plaintiffs as to 
fix them with constructive notice. The words “wil' 
fill abstention from inquiry and search ” mean such 
abstention as would show want of bond jides on the 
part of the plaintiffs in respect of this particular 
transaction. Agra Bank v Barry, L. Jl., 7 F. ij* L,. 
133, referred to. Held also that the doctrine of 
registration aiiiouuting to notice, as laid down in the 
case of Bakshmandas Sarupchand v. Dasrai, I. L. 
B., 6 Bom., 168, had no application to the present 
case. Having regard to the teims of s. 53 of the 
Transfer of Property Act, that dcctrine,if apj licablo, 
can only apply for the purpose, either of rebutting 
the presumption of fraud or of preventing tbe 
presumption of fnvud from arising. If the time 
meaning of that section be that the ( ourt is to 
presume fraud only in accordance "with the facts of' 
each particular case, tho facts of the present case 
were amply sufficient to raise the presumption as 
regards the deed of aiipointmcut. That deed there- 
fore was fraudulent as against the plaintiffs, aud 
they were entitled to 'a declaration that it was 
void aiidiiiopeiative as against them. Seld on appeal 
(by PETHEBAir, C.J"., and Aoebis and OTviSEAiir, 
jj.) that, lookhig to the unusual way iu wbicb 
the transaction as to tbe deed of appointment was 
carried out, and tbe secrecy given to it, tbe 
result of which was to enable F aud J to raise 
money on tbe trust property by inducing peisous to 
believe that tbe whole title lay iu themselves alone, 
and on the other facts in the case, apart from tho 
presumption which might be made under s. 53 of 
tho Transfer of Preperty Act, where a transfer is 
made gratuitously for a giossly inadequate considera- 
tion, CIS, that it may be presumed to have been 
made to defraud or defeat creditors, the decree of the 
Court below was correct. Joshua c. Axeiauce 
Baek os SixixA . . I. Xi. R., 22 Calc., 185 
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TBANSFEB OP PEOPEETY ACT (IV 
OP 1882)-«ii^»«i 

3 _ <«../»«* .• 

eoo4 fa ri aai /r cemirffraiit*— Oetni /aitl 
et Tffut tf Iranjir mait *if* 
alitct U *J«# «■ »«■*/»«# 

Si'., ..2. ./ ■«» “■ T"S” 

tmnifrr for^aneiit t my mltUwn on 

tb* i.»rt of t™n*ftror to del it or d.Uj b.. 
dltJ^ but h*. ki>o«l Jfeeonly of in 
cnlton i.uDit lb« tnn.ftTOr, »u«b IncrcWiJO of 
ituU u I rufficicnt to ul i • tb« Imiifcr, *fi<J doti 
Bt mibf tU tnnifm* * tntif.rw 
tiiD in good fulb «itbin tbe iriinlu* rf l. »3 of 
tbe Tnailcr of Act (l\ of IMS Po** 

bin. S not T Ja.i*«*o*«o 2d H J2 J73 nfmrJ 
to. UHia Cacnni D*i 

ft. li B-, 24 Cale., 82S 
1C W N,ea6 


. /I'o.rf aj ttf 

dtlori— O«od/ai J — NtbfO it U lud lint l <l«d 
u not (lerutid in t°od fi tb. ibit « m i&t >< tbit 
UviicxrcuUdi ini«rretOili tlx nil laUition of 
Ui< ritt * Uio;! tbit tt« nitmtU* gnotor 
tbonU nun Ibr b n ft to birttlf i AUiUMSl 
litm , Aiwiiiii'* l*tuin _ . ... 

CE li C.. SO Hid.. 4CS 

4, Old .«rf/c.r— /• 

U*l In dtfoy Old iiftai eftJttaf4—Si9t IS 
£l i. t fi — 1 sure infcrraco by 1 dcblooof ono 
ei^ lor to itotb r ud a /•.rt cn i okt* b *4 fiit 
itcur tr gitcn to * rrrd lor totbo cttrrt cf ti* o«bt 
li « lb n I «3 of ibr Tnitfrr of i n ptrty Act. 
ItSS If t M Oi I iitbifl lU E ^bab ^uteU of IS 
Ebi.te.& But «b rt loocamint k icnbjr iiyot 
Hconlr fonbi't ind .rrarn debt* Ibit in not 
dll, tbi Set M. ^asod lucb GcliLdut d.bli. to 
dtint or diUy tbf rrroilon tVbirr ■ firtj LiUod* 
toTtflj n|«a 1 doensimt uud iiibui > L3 of 
Tnnifcr <{ Iropirty lit brns.o it D>ri.l]i cmtii 
1 vrtfrrmco la fi our ol erttun rred Ion om tbe 
nit. he iBiiikib w ilmllj Cb*t the decuu ist i lucb 
ind nixbing m rt Na&aTiki I ittii r tiBiii 
OBATin FiTtiB I. U E . 23 Uid!. 184 

® ,m frtmi of 

rrrJ.f6r.-Ji/rr«< ial,a *%i,T r f-i d.d u 
1831 lei ng s iidow dji odoit Ji<k |) avd t«i 
tom f ind i< (difrn >bU \o». 1 icd 5) Bj tb. 
viU be ki'ebit 1 o» » I ft oUre.t is tbe mill aod 
incline of bu p cjerly ra jert to tbe o U.at oo of 
ttimUiui g ilnaii ^ and trin.ing nptbeebiloitJi. 
Afurb » doth the piopirtj, mOT.aUeiud la 
lUeiittobed id d amoowb iMoi eqaillj 
Bibculd itUin the ape of 2S. Be aUaiard mat nty 
la OcUber lS9o Oa tbe J3lb dsue 18.6 tbe 
ednotiSi ibUuHd a dteno for fiS* e-lO-IO 
iguittlbiiidowandHrionP IneiroitbioofUat 
decne-ttej itUcbed anibr la order dated Sod J«l* 
lS9o, tCa^ittmoiuUe poptrUci ibith bad bejoastd 
to iht Utli^i litale on tbe gicnid that tob tbe 
»ido>r ard i-NJad aa utercat in Ibim. Tbe difeo 
omU ibeg dfilp.er a/v.)tLtt by in utiguBieEt dated 
tbe St-Ui lebrcar^ IS'G tbe W'dow kid atugned 
ind (urTtt.deTtd ^ iMEtentt to bir »oo li and 
that inch intcnit an 'i^v^ore not atitiaUe to 
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fitnily.iiid tut tbinfwe 1“ 
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J«lyI6 * TUleT«b.dtp<t.d.rU,cf^«^^ 
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DIGEST OP CASES. 


( 9190 ) 


TEAlSrSPEB OP PEOPEETY ACT ffY 
OP 1882) — conitnued. 

defect in tbe property ” in s. 55 of the Transfer of 
Property Act (IV of 1883), includes a defect in the 
title to an estate. Essa SrixrsiAK c. DATAnnAi 
PABMA^•A^DAS . , 1. 1). E., 20 Bom., 522 

s. 58. 

See Deckee — C ossxutrcrios or Decree 
— JIoiiiQAGB . I. li. E., 19 Mad., 249 
£L. E, 23 I. A., 32 

See LmiTATios Act, 1877, art. H7. 

[I.L,E., 16 Mad., 64 

See Limitaiiob' Act, 1877, aet. 148. 

[D L. E., 14 Bom., 113 

See Mortgage — A ccomrrs. 

[I. L. JR., 14 Bom., 113 

See Mortgage— C ossTRrcrioK. 

P. L. E., 12 AU., 175 
I. la. E., 13 AE, 28 
I. L. E., 21 AD., 4 

See Mortgage— Form' OF Mortgage. 

[L L. E., 9 All, 183 
I. L. E., 12 AIL, 203 
1. L. E., 14 AU., 195 

See liroETGAGE— S ale op Mortgaged 
Pbopeets— lliGHTs op Mortgagees. 

LI- L- R: 22 Calc., 33 

See PBE-ElIPTIOIf— COESIBCCTIOir OP 

WA JIB-0 1.-DE2. 

[I. L. E., 7 AU., 258, 343 

See Kegistbatios Act, s. 49. 

p. li. E, 15 Mad., 253 


— s. 59. 

See Besgai. Tbkakcx Act, s. 12. 

[3 C. W. U., 499 


AVe CoirPBOJiiSE— CoaiPEORiSB op Sens 
XTADEE Civil Pbocedcbe Code. 

p. L. E., 9 Mad., 103 

See Cases ckdes Deed— Execoiion. 


See Deposit op Title Deeds. 

[I. L. E.. 14 AE, 238 
I. L. E, 17 AE, 252 
I. L. E., 24 Calc., 348 


See Etidencb Aerr, 1872, s. 68. 

■ p. la. E., 18 Mad., 29 
E la. E, 23 Calc., 228 

— Oral agreement for leanom — 

Suit Jor ejectment hg a jenmi- — A jeumi in Malabar 
sued to eject a tenant, a ho proved by oral evidence 
that he had one year before suit paid to the plaintifE 
a sum of nioney as a renewal fee and the plaintiff 
agreed to demise the land to him on hanom for a 
period of twelve years. Meld that, although no 
instma-ent had been executed and registered, the 
plaintiff was net entitled to eject the defendant. 
Ittafpas f. Pabasqodab Natae , ^ 

p, la. E, 21 Mad., 291 


TEAUSPEE OP PEOPPETY ACT (lY 
OP 1882)— continued. 

a. 60. 

See AiTACHAtENT— S ubjects op Attach- 
iiEUT— E quxtx of Ebdesiptioi,". 

[I, i. E, 21 Bom., 226 

See Malabar Law— Mortgage. 

P. la. E, 16 Mad., 3S8 

See Mortgage— Eedbjietioa'—Eedeaip- 

TIOX OF PORTIOS OP PBOPBliTSr. 

[I. la. B., 17 AE, 63 
I. la. E, 21 Mad., 369 
L L. E., 20 AE, 23 
4 C. W. W., 507. 
X. L. E*, 22 Mad,, 209' 

See Mortgage — Eedejiptioa'— Bedebp- 
Tios otherwise thae oe Expiex op 
Tebat . . 1. L. E., 18 Mad., 486 

P. L. E, 23 Mad., 33 

See Mortgage — EBDEArPTiox — Eight 
OP Eedehptiox. 

[L la. E, 22 AE, 238 

— ; Mig/tt of redemption, jSxiin- 

gtiishtnent of-— Breach of condition tn mortgage- 
deed— Conditional sale. — The breach of a condition 
in a mortgage-deed to the effe'et that on default of 
payment on a certain date the mortgage shall he 
deemed an absolute sale does not amount to an ex- 
tinguishment of the right of redemptiou by act of 
the parties within the meaning of the- proviso to s. 60 
of the Transfer of Property Act, )882. Peeatta c . 
Veskata . . .1.1a. E., 11 Mad., 403 


ss. 61 and 02. 

See Mortgage— EEDE- vrpTios— E ight op 
Eedehptioa' . I. la. E., 16 All., 296 

s. 62. 

See Mobtgage— EEDB ifPnoif— M ode of 
Ebde.vipiion aed Liabilitt to Pore- 
CLOSURB . L L. E., 8 AIL, 402 

See Mortgage— EedeupiI|ON— Eedehp- 

HOH OTHERWISE TUAH ON EXPIRE OP 

Tebh . . I. E E , 16 Mad., 486 

[L la. E., 23 Mad., 33 


— s. 63. 

See Mortgage — Accounts. 

[L la. E., 17 AE, 282 


s. 65. 

See Landiobd and Tknani— TTsAnspbr 
BE Tenant X. la. E, 10 Calc., 443 

■ and s. 68 — Mortgagor and mort- 

gagee — Construction of mortgage — Sale of premises 
at suit of a prior mortgegee — Bight of a second 
mortgagee to sue the mortgagor personallg. — The 
defendants, having already mortgaged certain land 
to another, executed a hypcthication-bond compris- 
ing the same land in favour of the plaintiff to secure 
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TEAMSPEB OP FKOPEBTY ACT (TV 
OP 18S2)~^o«fi»»e4l 

» deU lu* by llim to th« pUml ff *nd 
Ihcrt a to p.y to hun UUy th. procKil* of er^a 
ttlc, of firewood, of wli ch tlie wu ‘o * 

Wxt towordi tlie .«un I Abt Tli« defrn^ti b«» 
in- failed to }«J tbo amount du* ou 111* fint tnorl- 
gwfe the lint nioriRigre oUaintti » d<ert« and 
btousU tbe U d to «il« Tlie pUlutilf lU« bicoElit ! 
a (Ut in tlie Suiall Cau« Court to rccorrt It* ‘Maal 
da on foot ngofUu bjpolUrfatioo lonA /feMlMt 
the Lj pc htcat ou bond fc Ubid no pcrwaial tott- 
uant by llie oil gon but tb.i on tb* conetructlon of 
u. C5 ai d CS of tbe Tranifcr of I'roptrty Art Uie 
obligor* bad comm tied default lo a* to cut tie the 
obi a** to aue tb -m ptraoaal j under Ui< former acc- 
I ou° «uoie* t TiscvtSQaiiaii 

II la. E., 13 Mad , lfi2 

b.07 

‘'M LtlUTlTlOn ACT IS ■ **T 1 2 

[X L. 24 Calc., 473 
Sm LiviiitK* Act lb " an 13* 

[I.1..& 20Caac,2eB 
itt 1 ntitano'' ter IS " a*t u 

IL1..D,16 Mad.. 64 
S e dosioici— Pouuof ^aiK. 

rx L. B., U Mad.. 109 
XX.B..ai Born.. 267 

b(( MosTuaot— ''ill OT MosioacBD 
1 fioruTT Itidat* Of MouToaotu 

(t I.. ix.e Allies 

X —■ • - Sight — t /it 4ai* 

Ij unjrndu^rji aarfyeyc* — Cnder a t>7 a) of the 
Irasafcrot Paperty Act (1\ of IrSS) a crafrac 
Isaiy iDottgaB«e wLom joat Mwu bat uot bena dia 
tncled caunot inauitain a (uit (itbcr for forccloanre or 
for aale on sou payment e.{ tbe noct^tge-iDoacy 
Ca&sdAri Vmraa * nyl » CaUtcior of Jloro 
daiad a U J ' H , JSSg o 13 Dalle y 

Bahedor 7 N TT fiS Gai»A ^ooer T Deetfar 
Sok,i 5 > jr 128 re.lol.ea*.. » 

1 L S„lIMed SS and JlaUa £a*. r O riion 
•. nyl 1 L S S AJ1„ SiS referred ta U>n>a 
t LuBioBKUii XL.E,UAU. 367 

T 7 Lio/rudoorf mortgagt— 

J!eatay ef ncrijageo —A uesfructuaiy nkrtgaRtei* 
not entitled in tbe abernc* of a contract to that 
eff^ to.M for aale of the nicrtgag d property 
eolla Ibe eonitnietiuii nliced oi a. f.? 1 iKn 
Tranafet of Property Act 1SS» In Ttjkaiataan y 
SuCranaofa, 1 L J! 11 iJod^ 88 that a uau 
frnrtuarv mortgagee can aue i Uier for toedosntt 
or for ttU but not for one or oth« u th* alUraaU.e 
IS wrong CnxTBO r ReXSAX 

[XlA£..iaXfsA, 109 


DlQEdT OP CASES 

T&AKSPHIl OP PfiOPEHTY ACT (TV 
OP ie83)-«ali»Md 

u..md It. a>ll.lion »l ; “'2''“."? fSSi' 

rau».d 1« ti. iWiTot Prer^J J 

Tru.ttr of lioptrl. Act, . Gt f.om G^gioS ^ 
property to tale » Jerlh. 


XI*^b1. 14 11^233 

*nd*.08-r-/^('wr3 

of wraryay e--**" / J 


lb* requcat of 


ter3 ' 


\ ■ ‘tad B. 68 (d)— Cea/raa 

MOrfyayeWiH « ftrabaal to aaaal— >£ai 

a oogee tolt- 2 i git of „ I _ln * ,B,f 
a.tb aij^n„avts it apptared that tha nwtt 


•orlyo<*-I>«*pe -" — -.a 
oatt~U ell e/.ail —The lUintiff 
lb* a ewtgagon paid off 1 art of ih* debt du* 
frartnary mortgage ^ one of tiro 

unAr *odi«a*jl*«edbj^inort.*,w» pw 

under * iiofrticluary mertt*?* uf tb^ 
tnort,*t* pr*u U<* which hta. l<c» ^ ‘VaI 

Of th^ ^gage* «) l-id 

Th* oth ttortpa.ee iJidcr ih* 

oLU oed a Icm* for aale on th* f oting of l^t 

alrumeuX and tha ^.'*^ 1 ^ 0 , 

aubj ttlolbt<.UUi.ltnent 
the Iccreo-holJer jfurebaacd and ^bo 

Ua rigbu to tai of the prt.ent def‘0«l“;' 

to b« iBtaliJ a* ag»jn»t him. **^”,*g -y.A , 174 
out X In al-» 1® ■*»*“* 

6 wid»6SC<*)— 

ngiHofi for 

nant to toy tb* iiMjrt„»irt-BAoneJ “ ‘‘“‘ty^wed 
,.A..Aeif.A,., 1RS3 Thi* euTinant »»* 

11 1 fad to p*y tb* ““rtpS 


Und*to aj jcaewioo hating tbeboni 

of CoTtn m nt rttenne, “'*‘1*“ *^”^1 V-cured 
111* pUiutJf sued to tecottT tb* 

from the defrndantpenonaUj and p"*., that 

»<rtP5,j pcprfj ,v.br.“jS<s! 

AJisa^ 

Be 17 Mad, 131 

6 ftodss. 83. 

mortgogii iiutitM/nt Itfuft . torreover 

S gU ofaorigosto to a ” the m<“'J 

mooey due on a mortgage ^nme* 

Into Court and a notice *a* isaucrt to « 
under a. 83 of the Tranifcr of .erted- 

roottgagoe filed bia euil b«f<« “<** _nrtP»S* 
on him, and It waa not proted that , (jjurt 


a«rte SitaxaKs.**,, 
Ll-B,UMad,S7l 
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digest ov cases. 
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TEANSITBB. OS' PEOPEETO ACT (IT 

OP S9-U.^^.- 

7. - -■ , , , onij, Avril 1S.S3 siif^ o" 

iuary mortgage a suit filed _iu 1?84 

in ISS-^ — term of . *p rioted SOtli April ISSw* 
on a usufructuary uiort ^ ^ payment of the mort- 
a decree ivas passed for tUe pay 

gage-money, or ui (5cm6/c under the 

mortgaged ^operty. decree for sale 

Transfer of Property ■‘'■‘^HrENKATASAMi »• Sijdha- 
■svas the right decree. ^ ^ Mad., 88 

and a. QO-Suit for money 

cution mortgage-deeil 

curitf execut 'nvenwt to pay and a suit 

contained a personal coicnaut to i J 
“as brought on such per onal liab^ty . 

the tuortgagees u ere entity t 

to proceed agains moiiey-dccree. hut that 

triug a suit o“ly Lrtgaged property 

they could not hri „ ^^Uhout recourse to the 

iu execution of such de transfer of Property 

proviaions oi s. ^ 

ict. Bah Kbshub Deb o. .- 0 >a^ ^ 320 

^ jtecreefor payment of money 

h^insialmenis on cogent decree 

decree- Separate suit. decretal amount be 

?t1s ordered that The properties set 

made by annexed to the decree stand 

forth in a schedule . • . j jpjtalmeuts, the 

charged rvith payment To, d in execution of the 
said properties te brought under 

decree, but ='=PT»TnfproTcrty Act. AtrBHOyES- 

B 67 of the Transfer of Prop^^ 

auBT Dabee r. Gobbi Siukk^ Xi.^., 22 Calc., 859 


iteanse-eb of pkopebty act (IV 
OF 1882) -cont'«“®‘^- , , 

of Chait 1297 we shaU take TdAeipal 

the T date" the sudbharnaLnd shall remain 

money on due date, th^ thei-e was in this contract no 

Tgi^Tu:;.! to\ay th^ P^T^TjiniS^^ ^^“g 

sz!.r.»s .udj. tad, 

was no righto a ““Tpronerty Act (IV of 1882) an 

3. 67 of the Transfer of Property A V 

usufructuary me rtgago ^ , which would imply 

there is Anything m the o 

the right) sue either ^n,, 367; 

JJmda V. Tf i B ; 12 Mad , 109 ; and Ma- 

Chathn V. Kunjan, i. A. , Tjr^g ggo^ referred 
mauua v. Garuva, I. A. li-< Mad., 

to.^ Venkatasami r. Dooeh 

SS. not followed. liBCHUEa - Calc., 677 
ifOCBAS JhA • . A- AI. •, 


C7iaryc-A»ncA„ient^- 


„ and 8. ae-C/mrye 

maintenance 

Civil declaring the amount 

,„«._W.ere a deer^. ^r dec a^ 

payable to the plaint^ be a charge on certain 

Inle. and that shoiiH bo a 

immoveable property ' , , qu to direct that 

the genei A estate of a testator, payment of the 

for the purpose of j^should^o executed m 

future “A“*^'“TTnff^charain" such immoveable 
favour of the P^^TcSUafekuse of all her rights 
property, “TT.Ta’estate,— B«Zd that such a 

and interest m the g . ^ ^ suit brought on the 

charge was properly ^ „i^en effect to by 

deed, .and that it could ^ „ pahee v. 

Troceediugs in execution. Ca?c., 859. 

Gotiri Sankur LukMmoni JJebga. 

followed m diftingnished. Mataboibi 

DA^aEEO. CHOOBESnOBET BASSE^ ^ 333 

Sudbkarna iond-Covenant to repay 

o/ 5oi«i-S«» /“r ’Trmort"io 
/ecree.-ln.a ^Adbharna inOT^.o 
lated, “ having paid the prmcipa 


should pay to the p ai charge on certain 

that the s.iid L the'mofussil and 

immoveable P^P^^TTftTe decree. In August 1894 

specided in a schedule to the lecree^^^ 

the plaintiff T^Tcourt and sent'a copy of the decree 

decree toamofussdCourtanojm^^^ ^ 

for execution there. . ^ property, but 

order for Atti<=l^“^"Tf„TTnneal in May 1893. the 
the order w:is ® That the properties could not bo 
High Court tcldmg that th^ P^OP^^ ^ 

sold in execution of ““ “'““A j t^c Transfer of 
suit must be hroi^ht under . 6^of the T^^ 

Property Act. p r^r .m oi'der for transmis- 

Court that passed ® Court with a \ iew to 

Sion of the <J^;Tt application was refused by Sa«, J.. 

execution, luai* 1P_ ^ rtf'\fn.v 1R95 was conclusive 
who held tliAtt’^i'''"^.tLch the propertv as 
as to the plaintiff’s right ^ ““"except ^er a ‘suit 

X'-it 

Pabdss 0 . Ashosbewabi 25 Calc.. 202 

See CHirBDEA Mobi Dasseb ^ 

JlnBEIOK • • • ' 

r 8. 68. 

See LnaxATlos ; |TmIcL, 243 

, Pn^auaSlOU TniTDEli Mobx* 

Sea Mobigagb-P0=3E^i^^ 6 All., 298 



( ) 


DIOKST OF CiSS.h 


( MSO ) 


TEAN8FEE OP PEOPEETl ACT fIV 
OP 1882)— onl HHid 

1. — lloriaagt of no* <ro»i/»r- 

allt P' perfg-Ji >" »•'/»'• wof'aaj* mwMJ — 
\YhTC a decree r ai obtaned b> a lanillioJUr IW 
caBC In t of a 5 <1 whercl y au wcufia cj Wd n^. 

ros»e-!\i Iv fu le.1 to^ojtai pass tsion and brouclit a 

in t a ai « til morlja'^r to r e i cr llie n ortga^e. 
monev lltl that t asm icli ti tUc tnoTt^agw uioat 
ba e 1 0 rn that he wM n>(irtBa,ing as Mtata not 
legally tranif rable while the mottgag« miaht ha«a 
bel e el that the estate wai tra utcrable the act of 
the former was a defanlt d {irmng the latter of hia 
■econty w tL n the mcanin^ of a. CA (&) of tie 
Tranif r of Property Act IV of ISS’) a 1 tie 
rooTtga„eenM ther fore entltleJtoancc -eJ Oavian 
'tixsB r SrJnxKi Kcas 1. la. E , 10 AIL. 47 

a SoU of nor/yoyef prtmttn 

aaiec Zoad Arjo i I m Jtel P rtoaal tutt Ig 
Morfyao'e — TI as e of mortgaged pr mure naAr 
the Land Ae^ t os Art it no a deatrsrtioQ of 
the a e r ly w l) n (he mean nz of s. CS of tie 
Tranif r of Property Act and do<t sot enalle 
the n on a e to e< c the tsortcagor lenouallr 
ABrtiroiJCr moHiaa I L. E . 13 U»«L. 921 


TKANSPEE OP PBOPEBTY ACT (IV 
OP 16S3)-co.<»aa*J 

theTtaiafcr of Property Act.uuUadof far pasee.«i 

tftheUoA LuoaUedw e Sa«aB*V 

[1.1, E., 17 Mad., 489 

6 UffrueUarg werfyey*- 

Lea$» of ncrlgagid prtauto Ig oief fyajr* to mar'- 
goaor— ilorlg-’Sur koldmg on ofler tap rg of Util 
-egU ‘J*o t ~PI A oud oil ‘^ra mortgageea on^ 
a otufmetuary mertsage fiecnted in Ih ir fasonr by 
one O (the usufniet burg *ppl cable In aitiifartios 
of the inUreit of the AU) leaicd the mortgaged 
timsUea to the in rtgaaor The Itaie wai for a 
t no certim with a rovioant that the mortgagoc 
mi hi reuesroa coniUnee with eert"™ ^‘1'^ 
The mortgagor rn the eip ry of theleaae.dij cotfslal 
the eordit one of the ta i eotenaot but rrfoKd W 
cite up pooscu on i f the mortgaecd property to tM 
inort,a.,efe. Utt I that the mortga cte were entiUnL 
..th<r under a li) (ai held by Koo* Cd- a^ 
Tiaftetu J ) or under cL (c) aa held by 
Ba-eiiui and Brasirr, /Z ) of a C9 of Act IV ol 
18Sd to a m ney-diurc* for the amount due tmi« 
the ncetgage Df r .f"/'!’ 

Uiiilg letii Ml m^7J,p m naiJioUn «■»" 

, xOrdKoriSngl I L 

t UoA Lai r GuA*nv 1. 1» ^ 18 Alls 319 


Mer/y«?e ni» asf— In a euit agamit a u<rtv,a„«r for , 7 Tfrojtititan nortgof* 

the pt ncipal and inter it due ou a oiortga^e It DupoMnnon of morigagii If a .V 

appeared that ll • payoient of luter it had fallen I Ar recotfcy rf fie r»vp/»«y» «o««i —The wor^ 
into atreari, and Omt iU« tnerlza.e d ed proridrd | “any other pereon” In the concluding 1**1”* * 
that in inch cicut the mo t-a.ee iheuld bo enl tied cl (e of a. CS of vl o Truoafer of Proptrtr Aet me« 


. . tD0rtga.e d ed proridcd 
tueh eicut the mo t„tae* tbeuld bo ent lied 

lopoucM oofthemortsagcpremi i,th«ii>o»tga.Of 

tall ly alleged that all the intercit due bad b n 
tendered. UtH that the itiort,,aeec vii entitl -d 
under a CS of the Tranifcr of Property Act to auo for 
the amount due on the loortpice SaiaTasa r 
CaazAiiiiai. 1. 1-. E, 16 Mad., 65 

-jmaf drcT^ ojaiwil 
Suit (or a pmonal 
;e winch rootained 


iMrtjagor B git of 
decree on a uisfrnctuat 
noeiprcticOTe ant to jut buC°|roTidcd (liat il the 

Ate (now passed) hr il onld be replac.d Q poasesuon 
The m rtgaged pmn wi had been atUch/din «e. 
TOlonof a decree oHaincd by a third party atmnat 
the mort agor and a cla m pr ferred by the pU tiff 
Wing been erroneondy reiroted and the ^ „ 

Aci a bS. {jOPAiasuii e Asrsactnwa 
\ tl-I*E,15M«d.,304 

7T ^ S^lofioxt — Vitfnelnarr 

oecyV itor gagi, l,pt onl of 
mof/yoyv. .af.rect ro,rf.e< -W here a n„fnS 
tunry n:o>t«gee is , nable to obU n posse 
the mortpiied property oain" to ' * s™ Oa 
haring eiecutfJ a aahieqnent mortsi' 
theaecoadm rt^bgee la posswaioi thohrst om 
may elect to sue aMsco foe the money unde* i 


peruon'* - - . 

cl (e of ». CS of Vl 0 Traotfer of J* — 

“any other jwrioa having a tillc* The du^urlMW 

of the motVeawie’ij'OMiasoa by a trcepaaecr will M 

confer apon the auatgagee a right to laa the mori' 
ea,or for the m rtga.e money 0®'’*'?'^*',.! 
A^onooifUo T L V « Aoif 304, foUofti 
Laecuu)! Eiit r Bam Cnawau lilt, ^ 

tLI,.E,l9AlL.19h 


tuary mortpagee to whom 
Abvvr or to erenre p<wae»»ion of the 
g.,ed It not entiU 4 to claim in a eu t for^o mwy 
an orde* for the aalo of euch property So held f 
tie PiiU B nth in a caie whero the 
la oed no covciiaot to pay A7ff 

, A«aTATTAM I. II. E, ai Mad., 478 


I 68 


5«« MoaiaASB-PowBa or -j 

(I E E., 11 MukL# 

— Lioi.fe of fowa of 

la the d itr et of Mahim w th a ‘’“f, /*'* 
Bombay, and w t iin the lorol linute of tU» 
irudcton of the Hgh Court i* -u,, ,* 

le town of Bo ub.y in the eenie in wU ch that 
reaaiou isuaedm a 69 of the Transfer 


preaiiou isnaeaia a ouoi luo 

Act, TbIMbaS QA»olonA»Bi»AB* s^ „,a 

»A8 aoKUAJti) . I E E, 23 BOUL. 3*» 
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TEANSFEK OP PEOPEETY ACT (TST 
OP 1882) — continueJ. 

_ — s.7a 

Youtoage — Accounts. 

[EL. E., 19 Mad., 327 
1. L. E.. 21 MaA, 32 
I. L. E., 20 All., 401 

. S. 72 of iho ^'ransfcr of Pro- 

pertv Act only rcprosiuces the mica of law which 
Courts of jnsti'co in India hive uniformly adopted. 
GniDHAK Lai c. Bhoia Path 

[L L. E., 10 All., eil 

S.73. 

See IIOETOAGB— SAIE OB lIoEXOAQED 
Pkomeis — P ollOlIASBnS. 

p. L. E., 15 Calc., 546 

, See Saie BOtt AnEEAES OB Bent — Sub- 
BIC3 Peoceubs OB Saie. 

[5. L. B., 20 Calc., 214 
1. L. E., 24 Calc., 748 


— a. 74. 

See Decbee — P oBit OB Decree — AIoht- 
OAGE . . 1. L. K., 18 All, 189 

See ilOBTQAGE — Saie ob JIoutgaoed 
PEOBEBxr— Bights op MonxGAOEBS. 

P L. E., 19 All., 527 

— Redemption of prior mart' 

ffasoSxtinpuishment of prior marigage — Title 
by possession.— trustees of a religious institu- 
tion improperly mirtgaged land forming part of its 
endowment, and put the mortgagee into possession on 
the 27th Juno 1877 as usufructuary mortgagee. 
The mortgagee assigned his mortgage to defendant 
No. 1 on the 7th December 1882. On the 23rd 
December 1889 the mortgagors ciccuted to the plain- 
tiff a deed of usufructuary mortgage of the same 
land to sccuro Bl.-lOO j tho deed stated that the 
money was borrowed with a view to discharge a 
prior mortgage, and proceeded " as j on have under- 
taken to pay Hl.OOO to tlio mortgagee, I credit you 
with Rl.OQO and receive E103 in cash.” The 

^ plaintiff paid off the prior mortgage on tho 18tU 
' April 1890, but did not obtain possession, other 
persons having entered in the interests of the institu- 
tion. The plaintiff now sued for possession and a 
declaration of his mortgage right, tho persons in pos- 
session and the prior mortgagee, but not tbe mortga- 
gors, being joined as defendants. Seld that tbc 
Transfer of Property Act, s. 74, was not applicable to 
the case, and that the plaintiff was not I'ntitled to a 
decree. Koobaiia Saum o. CniDAiiBABAii Ceetti 
p L. E, 19 Mad., 105 

75. 

See .M OHIO AGE— Saie ob Mobtgaged 

PBOBEETT— PtmCHA3BBS. 

p L. E, 20 Bom., 390 

See ilOBiGAGE— S aie ob JIoetgaged 

' PEOPEBTX — B1GHX3 OB MOBTOAGEES. 

PL.E.,19 AU., 627 


TEANSPEE OP PEOPEETY ACT (ITT 
OP 1882) — continued, 

8.76. 

See Landeobd and Trn.ant— Tkaksbbr 
BY Tenant . L L. E., 10 Calc., 443 

See Moeioagb— Accounts. 

P L E., 6 All., 303 
L L. E., 15 Mad., 230 

See Bight ob Srrr— I sjuey to Enjoy- 
ment OB Pbopbbty. 

[I.L. E., 16 AU., 386 

s. 78. 

See Moetgaoe— TiIabsuailing. 

[I. L. E., 12 Mad., 424, 429 
I. L. E,, 13 Mad., 383 
I. L.E, 15 Mad., 288 


Transfer of Properfg Act (IV 

of 18S3J, ss, 3, 7S — Gross negtiqettce — Iloto far 
registration amounts to notice- Eegistrafion Act, 
s. 50.— Wlicre a mortgagee prior in date duly investi- 
gated tho title of the mortg.igor but after the e.vccu- 
tion of the niorrpagc retnnied the title-deeds to tho 
mortg-igor, acrording to tho custom prevailing in the 
mofussil, and subsequent thereto a mortgagee ja 
Calcutta advanced moneys on one of those title-deeds- 
without any actual notice of tlie prior mortgage, but 
without having duly investigated the mortgagoris 
title or searched the register, — Held that tho prior 
mortgagee was not within s. 78 of the Transfer of 
Property of Act guilty of such gross negligence as 
would postpone her mortgage to the subsequent mort- 
gagee, and the conduct of the sub-cquenl mortgagee 
was uot such as to create any predominating equity 
in his favour. The fact that there is in this country 
a universal system of registration is one of the 
circumstances to bo taken into consideration in 
determining the question of gro-s negligence. 
Semite — The question whether registration is notice or 
not is a' question of fact, and as each ease arises 
it should be determined whether the omission 
to search tbe register together with the other 
facts amounts to such gross negligence as to attract 
the consequence which results from notice. Tomb r. 
Ra>id,3Mro. C. C., 632 j Evans v. Bicknell, 6 Ves., 
174; Martinez V. Cooper, 2 Russ., 193; Parroto 
\.Rees,5 Beav.,18 ; Muntx.Elmes.SReG.R'. ej’ J., 
57$; and Agra Ranh v. Rnrrg, L. R., 7 M. of L. at 
p. 14S, referred to. jIIonindba Chandra Nandy o. 
Tuoyiuckhoo Nath Buuat . 2 C. W. H., 750 

s. 80. 

See Bight ob Suit— Saie in Exeqution 
OP Decree . I. L. E.. 12 AU., 546 

s. 81. 

See YOETGAOE— JfARSHAIIING. 

p L. E, 12 Mad., 255 
L L. E, 23 Gale., 780 
2 C. W. N., 397 

a. 82. 

See YoETGAQB — irARSHAIIlNG. 

P L, E., 22 AE, 284 
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TRA^SPEB OP PKOPEBTY ACT (IV i 
OP 188^) tont tuii I 

1, ^lcTl$ast—Co»U\iul e»— 

Appof! onmft or (it aartfait-JiU—Hortsas* 

J Iron U » »at uvo ft tnortgft e-boad. 

F *o{thf il U dftuU wli bftJ inUtiu nlly jnt 
cbsiffd ftU G>e “W B* rroport e*. eouUud J tUl 
under i. 82 of the Iransfer of Propciiy Art the 
mi:.rtEa>.e d U .Uonld h« ftpi'orl o hI b l»een the 
\anoui mo cd prop -rt t »nd U at »»fh dtfen 
Unt should b allowed lo p»i off li « rftt ftlU fthftre of 
the ro rt sge^ht. Jltli that the ot nl on of » 8 
wftt not thilthel enof the tno tc»sre thtnld heepl t 
but umpl; to d t rm so the lifth 1 lU* of the pur 
cUi rt inter it ft dtlut thenfore ftll the nioetpft ed 
propcrt ewerelifthle n totufftotioa of the {U ntiff * 
clftim BoaEP Nftiu PsBsuiD r Ilxu-ftb ''Asnc 

[I L.Il.,18C*lc,320 

a, Farl al rtdtnf »oJm rt 

gagt— Effort »•»««/ «/ "o 9*3* — Coft/nim 

i oa,— In IS A J and h \ a dr ded broth re 
hypo h at d to T and 1 the Loute or la aail, 
wh cb waa J. « fato 1 pn pert; n I ft lonae btlo < 
mg to B lu 1 Sll hypothreat -d the hoate t>o« lu 
in t to the pa ntiif la lid B mU liu houM for 
U 00 hr a ecu eyauee at itcd by S aad 1 wlio 
ftce ptrd lioo d tthar e of ft taoety of the 
debt i«or d by tb lypotbecu oo of 1S84. the 
bftlftnee of R1«Q bt a; r ta o d by 1} Is tb • tu t 
the pUutiS lou ht to Tceo tr tl e ptnuiiftl and 
mtiireat due ou bu Mour cy of l'>b0 aad b cestfs kd 
that T ftud 1 whoweredefeudanttiaad w re not 
luufled ID perm ttiUa B to Kiam QlSe of the pr ee 
and that that earn tbouU aeoetd 3$1y be d<bt«i) 
agauitthem a the aecoua a. f/efd ll^ oa^Mhe 
Ttaoitof of Fropertv Act e. 8 pU aidf waa not 
ent tledto compel dclcndaote iaud 6 to iatiefy thilr 
debt asouict JJ a bouM to tar ai tl cxtcodML S seta 
loout C aoTiratB X. !>. K 14 hisd. 71 


laeai o/—Cfitlnl»l __ 

hA cl cenfnW ea t to U aiitiui — Oo tbe'tTbof 
^ * \t***B'» •«« iDort a„iiby 


TRAHSPEE OP PBOPEETY ACT (IV 
OP 1684— <oft 

Acer eof the tSthof Itbruary 19 8. butwh cb W 

ctmtnbaUd rt-'hoR toward* tha aatUfaci on of liot 

Ucreeitl at tlxof tboea rillas aat I atet htb 
la ft eertoth L*d been purebaaed by # (the 
ccenrmttleofoneoftbe ihfcn-mU 
tum of a mrfa money u-ci«» and that b »b^ m 
e 4Ui a IUt,e bad bera i milarly paicbnacd by ue 
pre letraeor bi title of U t otbrr Uf«i doats. 

th^nUattaUia jU ntiJ aoopUcootnbh Uon HtU 

that 10 ^enUtin, the amoonl to wh cb the pU^ 
waatntiiUdby Wftjof e ntnbotwa ‘I** Pf 
boniul to tftke Into ftrcoMl tbu h^ hi -a wl^ b 

eilrfdoiimoatotlUl U^c* 10 rcapcct of whfth 

,u a «aa Uoo*ht nml r the two pnor rooei-mg a ^ 
the pWotiff «B. ®t tl J to 
iluaJvdUscaonly which had 

tioa of the Jtcre* of the 2Sih of Febniary lb 8»^ 
Ibe nnr^l ird hdance of thftttlecrK ana 3c rcs^ 
a* the amonal »b ch the iitUs« 

JctrwholAr ti oartf l5d eontfibnUd lo t5>« 
and fonhcT that u) d tcrminiaft the araoart 
the pUiuliff waa cot tied to rt P«r rts*rd mart » 
had to the rtama ^orccntnbntmooft^*^ ^ 
adchot the oU rr m. rt gagM 
t execot CO of the decree of the rtb of 1 bf^ 
18 8 ftod bad hie the pVuiUffi 
nurt than lb ir qooft of lubiJ ty ^ 

_ m83. 

„ ll.oni o. S! 

VT L Iw Ew 1* Alia *w* 

‘■‘5.’£“'£5.d5is 

U,B0» I 1ft Court if 

-T^ J.p»4 

.tmj tU 


• the falh t of the appOlau 


if and U . 

the *Slh of Februftry IS 8 the mort^-ai « obU oid 
ft dwree for ule on bu mortgai,a. *t the drte 
of^u mortR. c. ame of the r Ibgca c mprued 
tW a were 1 ab e under one oe loth of two dMreea 
obtained OQ prior mortpftgoa. babw'qanitJy to the 
“I W 8 foui of the 

affected by that decree 

»nd were acquired 
Iroio the purehawra by one d On the dUh of 
Angutt 1679 and the JOtb of Augntt 18S 
ftfttne four tillage* were brenght to eale la earcu 
non of the deCTcaof the ‘^sth of P bruary 18 8. 
aad were »ld for^4A,nOO Tbereupoo the forma 
trongfii a amt agamil the rrprmn 
the mort a Y of 9 A and eerU ■ other 
Pirton* for cMUnonlV alleging that the 
four Tillage* had been for cobs deiahly more 

tte amount for wbch t T were prapmt onatelj 
^e uaner the murtgage^ « that the defen 
■ • of t j whKb we e equally 

viUaata under **•- 


liable w tb boa (the plaint 


gngor , — . 

Property Act, a. 3 mu*l be made e 
AGCurJio„1y wlwu the A*. *"71 ont to 

depoait praya that the ftmou t al ould be 
tbe mortgagro oa hi* prolncmg eert^a d« 

s:r,r“n!'„S « 

mor,gabCe a* the full amount due ^ 

dewed by him to be the full Jeered 

tend T la accompanied by a claim 
tecopt (to wb ch the nrt^^dcr the 

the Ttluro of the t tie-detda, d<^ ^ 

tender cooddioiiftl and thewfnie ,usJ,*L 

Kona Nara* e Eaiiarra I. la 1»-, 

- and I 


S4_i>rpor»f 


pertow aof tuttUtd •• adJ hot f*' „|i;oJiiU>“ 
—A mortg goe before bringing a wU lor 
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TEAITBFISB, OF PBOPEBTY ACT (IV 
OF 1882) —coiitiiiueti. 

to that of por»on<i who were entitled to it. Beld 
that ho was not entitled to chum tho benefit or 
Bs. S3 and Si of the Transfer of Property Act, 
inasmuch as the persons really entitled to the money 
conld not draw it. 

PATlioMitA . . I. L" K., mao,, Oiu 

3. 84:, 

See AIOBTOAQE— Eedemptioit— ilODB OP 
KEDKlIPrlON ABD LiADILITT IO FORE- 

. cE03TntB . I. Xi. E., 8 All., 502 
s. 85. 

See HiyDU Law— AL iEjfATiOE— A mesa- 
Tios BE Father. 

(X L. E., 27 Calc., 724: 

See CA3E3 usDEtt -Pakties— Parties to 
S tJlT3— :XIORTGAaE3, SUITS COECBBStSO. 


a. 86. 


"Vl. L. E., 12 Calc., 436. 505, 583 
^ LX. E., 11 Calc., 582 

1. L, E., 6 AIL, 282 
I. L. E., 14 Calc., 6S9 

See DECREE— Constecction op Deombs 

MoRTOAOB I. L. E., 20 Calc., 279 

See Cases under Interest- O jiiasios lo 
Stieuiatb eor, or Sxiedlateii Time 
has llSPIBED. 

kVi 2 c\t.. 614 

See Saie in Execution op Decree -Set- 

rL*.“ oSi, 

Power of Court to make preli- 

uiinaru decree aholuie when appeal ie pendiag.- 
ScMV of an appeal against a preliminary decree 
^ nndpr a 86 of tho Transfer of Property Act 
doefnot prevent the Court which passed the decree 
tm -ahins it absolute. Mahan Monms Muter 
c. DAM HURI SaHU . . • 1 C. W . AN.. A»i 

s. 87. 

APPEAIi — PECBEBS. 

LL. E., 14 AIL, 520 

See Decree-Construction op Deobees 
_^ORTOA aE 

See limitation 34 

Sea Limitation Act, 1877. art. 1/9 
PbbioA prom which Limitation runs 

_DEORBESPORglE.^^_^^^^j^_^gg.^ 


TEANSFEE OF PEOPEETY ACT (IV 
OF 1882)— cojiiiiiued'. 

See SIORTOAOK— Redemption- Eight op 
Redemption I. L. E., 16 Calc., 246 
[I. L. B., 20 AE, 358, 446 
L L. E., 19 Mad., 40 
I, L. E., 19 AIL, 180 
L L. E., 22 MaA, 133 
L L. E., 27 Calc., 705 


See Sabe nf Execution op Deceee— Set- 
ting ASIDE SADE— iRBFGrDAEITT. 

[I. L. E.. 13 Calc., 346 


— 8. 88. 

See Certipicatk op Administration — 
Right to sue or execute Decree 
without Cebtipioate. 

[I. L. E., 16 AIL, 259 


See Decree— Construction op Decree — 
General Cases I. L. E., 20 AU., 397 
See Decree— Construction op Deceee— 
MoRidAOB . I. L. E., 20 Mad., 78 
[L L. E., 25 Calc., 3U 

See Hindu Law— Alienation— Aliena- 
tion BT Father I. L. E., 15 AU., 75 
See Cases u.ndbr Imhebst — Omission to 

StIPULATK POB, OR SriPCLATBD TiMB 
HAS Expired— C oNXBACis. 

See Mortgage- Sale op Mortgaged Pro. 
PEETE— Right op JloRraAGEES. 

[I. L. E. 18 AIL, 31 

See Sale in Execution op Decree- 
Setting aside Sale — General Cashs. 

[L L. E., 22 Mad., 286 

See Sale in Execution op Decree— Set- 
ting aside Sale — Ieeequlaeity. 

[I. L. E., 23 Calc., 682 

— 33. 88 and 89. 

See Civil Procedure Code, 1882, s. 24rl — 
Questions in Execution op Decbbb. 

[I. L. E., 18 Calc., 139 
I. X. E., 25 Gala, 133 

See Civil PaoCBDURK Code, 1882, s. 257 A. 

[I. X. E., 19 AU.. 186 

See Execution op Decree — Proceedings 
IN Execution I. X. E., 13 AU., 278 


j 


See Limitation Act, 1877, art. 179 — 
Period prom which Limitation runs 
— Decrees por Sale. 

[X L. K., 19 All., 520 
X L. E., 20 AU., 302, 357 


See StT.n IN Execution op Decree— Mort- 
gaged Property X L, E., 18 AIL, 31 
[X X. E., 19 AU., 205 
X L. E,, 20 AU., 354 


— S3. 88, 89, 90. 

See Cases under Execution op Decrbb- 
Mode op Execution — Mortgage. 
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TSANSFEIl OF PEOPSBTY ACT (IV ■ 

OP 1882)— coiiiinucii. 

incmrtd by him for f.-imUy purposes, and in 18S1 he i 
together with his brother eaicuted to the mortgagee 
a money-bond for tho interest then due on the mort- 1 
g;ige. In 1SS2 the mortgagee brought .a suit on 1 
the money-bond, and, having obtained a personal j 
decree against the two brothers merely, brought i 
to sale iu~cxecutiou part of tho mortgaged property I 
which u as purchased by a third person, Meici that ' 
tho sale did not convey the interest of aucther i 
undivided brother who was not a party to the 
decree. PeW further per Kekkas, J., that the sale 
in eatcutiou was inralid under the Transfer of Pro- 
]>ertv Act, s. 99. SiTnuTArrAX r. iluTnrrsASir 

p. L. B., 12 Mad., 325 

2. - - - — Voitejftlecree “ on the res- j 

ponsihiliiy oj ” mortgaged premises — jlltac/naeat i 
and sale of mortgaged premises — Purchase bg j 
mortgagee. — A usufructuary mortgagee left the [ 
mortgaged premises in tho possession of the niortga- j 
gor under a rent agreement in 1878. Tho rent having , 
fallen into arrear, the mortgagee sued the mortgagor ; 
iu October 1882 and obtained a decree for the arrear ' 
which provided for its payment by the mortgagor 1 
“on the respousibility of the defendants mulgeni 
right" in the mortgaged premises. The decree- 
holder attached tho mortgaged premises in execution, 
and having brought them to sale and purchased them 
himself, he sued for possession. Stld that the sale | 
was invalid under tho Transfer of Property Act, ' 
s. 39. DcaGAiTA c. AifAsruA i 

[XL.E.,14Mad.,74 j 


See ViGSEstVABA 0 . Bapavta 

[I. Jj. E., 18 Mad., 436 


3. 


Vsufructuarg mortgage — 


Suit by usufructuary mortgagee for sale of equity 
of redemption of mortgaged property in execution 
of a decree for mesne profits and costs . — Certain 
usufructuary mortgagees, not ihaviug been put in 
possession of the mortgaged property by the mort- 
gagor, sued and obtained a decree for possession with 
mesne profits and costs. Under this decree, the mort- 
gagees were put iu possession of the mortgaged 
property. They then applied for attachment and 
sale of the mortgaged property iu execution of their 
decree for mesne profits and costs. This application 
was disallow'cd. The mortgagees then brought a suit 
for sale of the equity of redemption of the mortgaged 
property, reserving their rights and interests undOT 
the mortgage. Seld that such a suit would not lie 
as being opposed to the intention of s. 99 of the 
Transfer of Property Act, 3SS2. Azim-uUah v. 
Jt^ajm'un'nissat J. X. J2., 16 All.j and 

Jaduh Lall Shaw Chowdhryr. JIadhub Zall Shaw 
ChoKdhry, I. L. S., 21 Calc., 34, referred to. 
iSlAnABiE Sj2.'Gh V. Saiea Brai 

[I. L. E., 17 AIL, 520 

and S. 2 — Suit to set aside 

sale by mortgagee prior to coming into force of the 
Act — Construction of Statute . — In. a suit brought to 
set aside a sale effected by a mortgagee prior to the 
date when Act IV of 1882— (Transfer of Property 
Act) came into force,— EeW that the Transfer of 


TOE. V 


TEAIfSFEE OF PEOPEBTY ACT (IV 
OP 1882) — continaeif. 

Property Act {ss. 3 and 99) has no retrospective 
effect, to as to invalidate an order for sale which 
censtitnted a legal relation between the dc-fendants 
passed before that Act came into force. IfAEArrAPPA 
V. Sahacuabetj . . 1. L. E,, 19 Mad., 382 

5, and s. 67 — Sale of mort^ 

gaged property in execution of money-decree — Sale 
by mortgagee of mortgaged property to satisfy a 
ctatm not arising under the mortgage. — A mort- 
gagee cannot sell tbe mortgaged property in execu- 
tion of an ordinary moiicj -decree in satisfaction of 
a claim not arising under the mortgage. S. 99 of the 
Transfer of Property Act limits the right of a decree- 
holder in such a case, and provides that he shall not 
bring tho mortgaged property to sale otherwise than 
by instituting a suit under s. 67 of that Act. Queere 
— Whether the suit to be instituted under s. 99 is a 
suit on the mortr ago or is one on the charge created 
by attachment. Jahito Laee Shaw CHOtvnnEr 
c. MABmin Lall Shaw Cuowdhey 

[I. E. H., 21 Calc., 34 

0. — and s. 67 — Usufructuary 

mortgage— Lease by mortgagee to mortgagor of mort- 
gaged premises— Suit for recotery of rent — Attempt 
to sell mortgaged property in execution of money- 
decree for rent.— Meld that a usufructuary mort- 
gagee who had leased tho mortgaged premises to hia 
mortgagor could not, in execution of a simple money- 
dtcree for rent against the mortgagor, attach and sell 
the mcrigaged premises, but must bring a suit as 
provided by s. 67 of Act IV of 1882. Azm-dllah 
r. UAJir-t5N-si33A . . 1. L. E., 16 All., 415 

7 . Sale of mortgaged property 

— Zur-i-peshgi mortgage- Purchase by the mort- 
gagee — S. 99 of the Transfer of Property Act (E'’ 
of ISS2) applies to zur-i-peshgi mortgages, and a 
purchase of the mortg.aged property by the mort- 
gagee in execution of a decree for rent due by the 
mortgagor under a tatkina lease of tho property was 
held to be not merely irregular, but absolutely void. 
Sheodesi Tewaei r. Eamsabak Slegh 

(X L. E, 26 Calc., 164 
Mon BAii TEWAnr v . Kaai Lakhas SrsoH 

[3 C. W. M., 290 

8. and s. 67 — Application for 

the attachment and sale of mortgaged property in 
execution of a decree obtained not in accordance 
with the Transfer of Property Act, though suit 
instituted after the passing of the Act. — A mort- 
gagee obtained a decree on the loth February 
1883 upon a mortgage-bond dated the ISth January 
1879. The decree simply provided that the plaintiff 
do obtiuu the amount of his claim, and that the 
mortgaged property should remain liable for the 
satisfaction of the debt. The judgment-creditor, in 
eiccntion of that decree, sold one of the mortgaged 
properties, and afterwards assigned over the decree, 
and the assignee, on the 18th August 1891, apphed 
for the execution of the decree by attachment and 
sale of another of tho mortgaged properties. Meld, 
on the objection of tho judgment-debtors, that 
3. 99 of the Transfer of Property Act w;as applicable 
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r. B^ai Xss Ta-vars . X la B., 33 Cciicv, 753 ' 
S.1CS. 

3« X-Osioso -Ofo Tesaat — B rixAJixsas j 
os tasB, Rroar rossxxoTs, asd Ceax- S 
rsssAxxox scs iKrsovsiJsars. S 

[XIaB.,3aCAlc.,S30 i 


PHAXSPBS. op PBOPPBPP AGP {IV 

op ISS3J - .•'.'aOsxisf. 

3.'# IjLxrxiisr* axcv TaSASi^ — I sa^xass 20 
Pasi£x$.ss 2sr X la B,, 17 XTsd., SS 
p.laB.,£SBcinx., 15 
3sf IjosTAcsa ASX5 rsxAxr— R oeesetjtss 
— XESiAr. c? 1x2x2; 

tX la B« £4 Oaloi, 440 
oV# Lasthcxo a>x» TsxAsr— X sasste,: 
ST TsxAsr . X la B., 17 ilsd., £33 
|XIaB.,a3 Ccs1a,4S4 

4 c, w. zr., 574 

Sftf Oats or Paccj— L axtaoss ass 
T^ vxxr . X IaE.,lSAraX,60 

— J'roas'ors f.y'Vrt cf 

Xr^yt/ci- k/Prenrfy Set — >. liZ cf tie rransfor 
of Rxcyvrjy Aol Zees u.-c aprly xc trarsfors wHolt 
i.Aok riaoc iofooe lie cf xia AcJ. Has; 

Kata S. xsv . \ tas r. lUi Chastsa Sasixasas 

[3 C, Vr. 1* .. 133 

s.m. 

ci'c Xasimoas ast> Xsxasx— S.' scxirssx 
— A'orres so cirir. 

fX la B., 7 Ail., 633, S39 
XlaB..£0Boxa.,75a 

6of LASTJjiSS AXI> TTSAST— I'CSiSKTSS 

— Dssxax. os Ti2'_s. 

[XlaB., SOBosi., S54 
XIaE,34Giic„440 
foa I.SASS— Cossrsrexxos. 

[XlaE.,17AIL,S23 

S.114. 

yx-A S1LC.T Catss Coxras, I'sssii'ssc 
Xowss — Jrsisjicsxos — l^novsASis 
PECi'ssxx , X la B., 17 ATaZ., 318 

s. 118, 

3so-XA5»icaii Asj> 'i'ssAST — SxrcsMssr 

— ^Posies 20 QX'ir. 

[XIaB.,£aBcs2.,759 

S.117. 

BssuAi. Tssasct ACT, scii. ill, Asr. S' 
fX X, B., 37 GaIc., 305 

6.'f X.VSS20S£> ASI> 'XSSASr — FoSSSItTSS 

— UsAiii. OS Trrzs. 

p. X E., £0 Boxn., S54 

3ss XSAiS— CoSSTAVCUOS. 

|XXB.,17ifad., 93 

3.113. 

Sif Pna>sui' 2 iox— Cosssarcxios Oi* 
W-UTacct-Tsi , X X B., 7 AX, 333 

6#s Txsasssss os Poor asrr. 

[X X B., U Haa., 459 

— — Pcriijfcsa. — Svruocf 

3 sc Ctf.cwi:crs JC 5 K^^*i^cX an uniiiiaid shan' Ia 
scvsral pasrcrxiis sooi by arrangcuica!: a ,p<3fo 
preperty fa Jic'c cf ticlr sians ia all tie picoictics. 
BitlS xiax iHs tia'osaciwii was cos aa exciAC^c 
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witha th. B » np of ^ 118 cf tL« TrinWcr ot 
PS*Tt> A t luttbecOBpl 

^ tt p»rt O' wL cb u cot T lam J bj U* t» b» 

tC'ctcd in nUrntP nl “ 

o.i r.. / H 3 « i.SW 'if'Scilc ifio 

SI II r M03ABi5i5NIMl L E It^-5 n 

a 119-J«»a«5 »— coe«»»(» m 

J«i.rn /« f «**»« r«e <-«■ -Tbe « p 

and d feodaiH tflcrtcd »n «chif>Ke of Und «b f- j, 
QO ml} tbty eicfoUd to Mth cth r 
»bch tb»S txKnlcd ht the defendant ret i d the 
fifbiLffe inJ com nned If any cl» m or dupala 

»n»c» I berthy h tid aji Ifto letlle t If 1 d*^ 
to cel the dupoU » til'd lb Teby I nd m i U «o 
P»y an am not not tMCtdiop H4 014 S-S at the 
rateofRl l-OperVul of land forlande wb eh coo l 
eljourpOMC^on Theplaimdl alleg n Ibalhebad 
betn onilcd from the land eoneejed to b oi, now 
sned to reeo or b land »b eh be bad pten o ei 
change Sid that tb oieralioa of the Trantfer of 
Peopirt} Act » 119 wae eieluded ly the eiprcaa 
corenant n the ocno nt qnoted al^ e Sc 

SBitiisuAintie '•isasiiua ATTii 

Cl Xo E. 21U«(U 30 

IS. laa 123 

SeeGiR L1*B 20 AU. S33 

■ 123. 

See AmrmiiirT— ^cwzcTi or AmcB 
ittST->As>ntT 0* Vzxiio'* 

[LXaE 6 AIL. 001 
See Oirr 1 Xa E„ 19 blaA, 433 

— Sfd» lar~0 /t-—D*l ’try t/ 

potxia »• 7n»ore«(i{e sad Moceof^e prcpfr j — 
Aiaumug that tbhecry of poitrai on waa eaaeclial 
nndcr the □ ndn law to complete a g ft of >iit> i 
moreahle property that law hai beto abrogated ! 
by a l^a of the Transle of Property Act The 
firrtparagnphoftbateectioo nicanaihat a gift of tm | 
jio cable property can U ff cted be tU «i enta^a I 
of a r g eUred Ditmmest only nothing more hcang ' 
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1... "y cio. 87 

1 Ttattitr fj dibit-- 

^o^ce /fre../r-8f..S««.» 
iiirigasar 

M vil J. lbon,b the nme* 

a. 181 of the Tmnaf * of I roperty ^ ,Cd 

6iten.UiOO.,htb* t lie of the aaa ga« a* 

wUwn It. nf 

I 0 Vi 

Ufeie that lime. « »“« 


of a r g eUred Ditmmest only nothing more hcang ' 
cceuary 5 nlfe Tbeaaine athecaaesn erlhat I 
•ectioa «1 h rc-ard to nweeable property peoenhd 
that a regutcred deed (and not the alternatire mole I 
of del very) b« ad pted u the mode of tranafer 
Dainnopaa Das c huTahm Dan 

CL la Ev 14 Cale, 4ie 
Pat Ratraai c Bu ilosiX 

[L^B..23Som 234 
68. 123 and 129 

Of* HisBU LawVGnr BtQciim* 
TOBGirr Ll\B IQ Calc., 446 
[L la^ 20 Cnio, 464 
I I..:^ 23 Bom.. 234 


the Coart wm wroDa In t-tnw*"”* *“* * ,{yy the 
oa the gtonnd that poael »,,« li 

an t waa Iml toted the mortgH®^ “^“ri »_ ^aat 
the »-snoc t 

u deU - wJtbn tuVcnnlM ^ i 

weJwa.lSl of the Tranafer 
drt* undix lUt u taaaeJ >«» 

claim and not a cU m "bath Ua 
wdeerw Arnazr UaatKcia»WCP^.j^^eiO 

3 Trwa./er 

f« dettor —Stii that an aajisn»f»l ’I 
meat of a reguttred loud 
I cropa wai cot cud by rcaM that usaw 

1 .8 1. 1... b.ra 6ln» “ ‘S*. •' 

I much aa the effecta of ». 131 "/-d tbeV«r*l“^ 
Prtperty Act waa n>ortl?^“',‘“*P?i^^crnohc« 

I of the aaaignoi nt up to the Ume ^ „aht 

waareceited "b« 1- 

I tome into operation aga nat the 4 and 

Uemnnawr.*^ » I*? » 

tha*. ifbehadpnoruouce audj^d^ 

4o*d/Ue tranifereea fw '^»e \ 

of the charge created by the 
proh tranaftre . aould be 

Cafe 609 rtferred U 10 Alhf 2® 

fUWiMi ofatt amMift 
J^Jar - 1 .— A^tedfor irme.^^-^^^ ^ 

due w a af the asa>e’nn«»» 

I by the mortgaaee >0 no ice 
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TKAITSFEB OF PBOPEBTY ACT (TV 
OP XS&i)— continued. 

was givon to the mortgagors before the plaintiff’s 
demand. The sum sued for exceeded the amount 
paid by ,the plaintiff for the assignment and reason- 
.able interest on it ; but such amount was not paid 
or tendered to the plaintiff. JSeld that the plaintiff 
was entitled to a decree for the whole amount due 
on the assigned mortgage. SxTBBAMiiAii r. 'Venkata- 
BAMA ! . . 1. L. K., 10 Mad., 289 

6. ' “Dehf — Transfer of a 

dcii — disignment of decree ~ Notice of assignment 

— Civil Procedure Code (Act XIV of 1882), 

s. 232. — A decree is not a “debt” within the 
meaning of that word as used iu s. 131 of the Trans- 
fer of Property Act so as to make a transfer thereof 
void without express notice. When a decree is 
assigned, a notice given under s. 232 of the Civil 
Procedure Code is sufficient. Afzat v. Sam Kumar 
Bhudra, I. L. 12., 12 Calc., 610, followed. Daodp 
V. Vanji . . . 1. Ij. B., 24 Bom., S02 

s. 132. 

See Res Judicata- Judoiieats o:s 
PREDiimtABY Poims. 

p. L. B.. 12 Mad., 600 

Assignment of debt — Notice to 

debtor of assignment — Service of the summons in 
suit for debt — Stat. 37 Viet., c. 60, s, 23 . — 
Under s. 133 of the Transfer of Property Act (IV of 
1882), tho assignee of a debt is under no obligation to 
give notice of tho assigunieut to tho debtor. All , 
that is required is thai the debtor shall become aware ' 
of it, and it is sufficient if ho becomes aware of it i 
on being served with a writ in a suit by tho assignee. | 
Bala hegdeo Sahai v. Srij Behari Bat, I. Jj. S., 
12 Calc,, 503 } Subbammal v. Vonhaiarama, 1. L., , 
S., 10 Mad., 289 ; and Kal/ca Prasad v. Chandan | 
Sinqh, I. 'L. S., 10 All., 20, followed. Rageo v. 
Naeaxae ■ . . . 1. Ij. E., 21 Bom., 60 

3. 136. . 

See Limitation Act, 1877, Art. 120. „ 

[I. L. E., 16 Mad.;* 382 

Transferee of a claim 

for smaller value — Seeacerg of full amount of debt. 

— It is not the object of s. 133 of tbe Transfer of 
Propert.v Act absolutely to iireveut a U-ansferce, who 
has purchased a claim at a smaller value, from rcco- 
rcrhig the full amount of tho debt duo from the 
debtor. Gbise Ceandba v. Kaseisaubi Debi 

[1. L. E., 13 Calc., 145 

2 . — — Sight of suit— Suit to set 

aside a document — Actionable claim. — The co- 
shaivrs of a^Iliudu family, one of whom was a minor, 
owned certain imraovcahlu property in JIunshigungo 
ne.ar Dacca. In 1878 a perpetual lease of this pro- 
perty, executed by all the co-sharers except the minor, 
was granted to certain persons hereinafter called tho 
lessees. On the minoPs behalf tho lease was executed 
by his elder brother as guiudiau of the minor. In 
May 1883 the minor, who had previously attained 
his majority, sued tho lessee.s and his co-sharers for 
a declaration of his right to, and for pcsscssion of, his 


TEANSPEE OP PEOPEETY ACT (IV 

OP 1882) —continued, 

share iu tho said property, alleging that the perpetual 
lease was not binding on him. On the day after the 
jiistitution of tho suit the plaintiff sold all his interest 
therein to A for R600. Meld that M’s pureba^jo was 
an actionable claim within the me.aniug of s. 135 of 
the Transfer of Property .Act. Rajanikaste Nag 
I ItAi CHOWDEuni f. IIabi Mohan Guea 

[I. L. E., 12 Calc., 470 

3. - and s. 52— Sale of im- 

moveable proger/g bg person out of possession — 
Actionable claim,— X transfer of ownership of im- 
moveable property is not a sale of an actionable claim, 
although the oivner at the time of the sale may not be. 
in possession. A and B, being owners of au 8 annas 
sh.are of certain immoveable property, sold it under a 
kobala to C and B. At tho time of tbe sale J? and 
P were iu adverse possession of the share. Meld 
that the transaction was a sale under s. 52 of the 
Transfer of Property Act, to which the provisions; 
of Ch. VIII of the Act, specially those of a. 135, 
rvere inapplicable. Semble—S. 135 refers to claims 
for money of some kind or the like, although the 
money claim may ho a charge on immoveable pro- 
perty. Mpdun Mohun But v. PtmABUNNissA 

[I. L. E., 13 Calc., 297 

4. Transfer of^ a claim for 
smaller value — Transferee not entitled to recover 
more than price paid for claim.— S. 135 (d) of the 
Transfer of Property Act (IV of 1S83) menus that if 
a creditor or party having au actionable claim against 
another has put into Court and has proceeded to 
the point at which judgment has been deli- 
vered affirming it, or tbe liability of tbe defendant 
has been so clearly established that judgment must 
be delivered against him, tho mischief or danger of 
any trafficking or speculation iu litigation disappears, 
and the defendant can suffer no prejudice by any 
anungemeat between the plaintiff and a third person 
as to wlio is to enjoy the fruits of the decree, nor is 
there any probability that the process of the Court 
will be misused. On the other hanii, if one who has 
au actionable claim against another chooses to sell it 
for less than its actual value, the pei-son who buys 
embarks more or less iu a spcfcnlation which can be 
defeated by payment to him of tho price paid for it 
with interest aud incidental expenses. The debtor’s 
right to discharge himself by such payment is not 
forfeited by his putting the Msigneo to proof of his 
case in Court, nor did tho Legislature intend that tho 
position of tho assignee should be better after suit 
and decree than before. Grish Chandra v. Kashi- 
sauri Bebi, I. L. S., 13 Calc., 113, dissented from, 
Chedambara Chettg v. Benga K- M, V. Puchaii/a 
Naicl-ar, L. S., 1 I. A., 211 .- 13 B. Z. It., 509, 
and Sam Coomar Cooiidoo v. Chunder Canto 
Jlooierjee, B. S., 1 1. A. 23 ; 1. B. S., 2 Calc., 233, 
referred to, Tbe assignee, under an instrument dated 
tho IStU December 1835, and iu consideration of 
R3iCtO of a share of R! 0,000 out of 1120,000 claimed 
by his assignors as unpaid dower-debt, joined with tlie 
assignors in instituting a suit for recovery of the 
dower-debt on tbe 22nd December of tho silmo year. 
Meld that the assignee’s proceedings wtre- of the 
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OP 18S2) con »««</ I 

MtuM conu^n pUtc \ b\ L I’S of U cTreniftrol PJo 1 
pcrty A t (IV of l‘^S2 sud th»t he w»i Dotent lied 
to a d erv fo anjll n„ in eifeti of 1U,000 tl » 
pnfi*j«d )1 f T the illOOOO share of tho IT* 

JiM Beuih JsHAtsaiB Kuik 

[Z.L.U..8 AIL, 470 
5 A I oMallt eJa ta — TftMt 

Ur cf 0 I ut f r amttiA f«»» M«» f* t«f»* — 

Jit ortrp s f»n ano^inl e/ Ml — 135 ol 

the Tranjfe of Property Act dors not pratert a | 
defendant f m payment of the full amount payable 
under a cla m trasafcired for a mm leas Ibaa that 
rtcorerabU under tit chum where (he money is 
recov red by suit after a cent at ai to the Itahtl ty of 
the delcnlant. Cnit Clsadra » mar* i 

ileli i L 22 13 Calc U5 (olloned. LnotROD 
B swis r Siiaa Mo'tsol 

[I. I.. XL. 15 Cote , 43d I 

O ond 89 136 137— spyer* 

i oamesi —A toed ai an gneo nf a uaod payable iq 
18 2) h poth itin U d in the maf used It A* 
ass gnor atsa at pract n,, a the li gb Conrt. 
Bhado a 0 d au an ti ment ofthr I igcasiotexett 
13 tl lo d t 1 0 tad al(0 another 1 «qJ tor 
B3000 betre a the same parti a after tha lit laly 
1ES3 for fit jO 21 had pre Mosly purchsaM 
the t«o Ion Is at a tale to escent oo of the 
of the Sub m cate Judges Court st N for Rfr 
each A i aiaigumeut (rota S pnrported to ha m^a 
to A 10 pt) me t of ecru n debii owed to by B 
Lo st rest has been pa d on tha hoad.snd DO tender 
bad been Blade to pU ntdL Utli on tha er deuce, 
that there was no eoauderat oo for tha h^d toad on 
or that It hid faile<h Tee ear —‘The trua eonatnir 
tin of al36of tha Transfer of PiDperty Art appears 
to ha that tha CkBerra nuut need a it habttuUy 
tsenu ns the i funct ons m a part culv Court aro 
precluded frem buying auy ictHinille cIs m <«nl 
table by tt«t Court In the alieccc nf eridMire 
auoinng that B pract ird as a jl ad r regularly in 
tte Subordinate Court at N the Court dctlmed u> hold 
t^theiienir nt to L mwai mopnatirealtonctbir 
inerewai bowrrer IheCourtlcld nodouU that the 
aM gnmenU to h tn and by I a were goremtd by 
a 05 md th,t nn er . IS7 the pewon to whom a 
debt tzintlmed tat a t subject to toe hahi) lies 
to wh h the rinif r was subject at tha date of tha 
tianir r h pon tl e farta of the caie D was elrarly 
mt ent I d to recoT r more than 81.500 whaterer 
oifcbt bedueCD thedoenmeuL As he vat tha pur* 
chiM of an actionable ela m s ISo of the Tranifcr 
of Property Act apj 1 cd to h m and ha could not 
^Tcr more Hian the pr co he pa d and. the 1 tenet 
thereon. Th e i no fonu lalion for the •uccestwn 
toll «bwe two aetunable bonds are bronghHouither 

one of them the aa nee i precluded ^ rewer^ 
the diHircnce but that he mart sabmit to a 1 m 
a^ng from an apportioimicnt UalBVmsil r 
braaaiuuTa LL.B. llMad.BO 

Z,~, — — IVoarfcre/ort csoifeeb m. 

-ne first parasraph of ^ ISo of the TianiV «f Bn 
pert Act has no spphcation to a caw is^hich tha 


TBAKBFER OP PHOPERTY ACT (IV 
OF lfi8a)-^co*r>B*ed 

deUora deny the cililcnce of the elaim altogether 
and whm the porcbaifT of the claim has to o^ 
iudclB nt a 1 rm g tha claim Uf je any lalisfsctioa 

*a ii.ada or tindrrecL CL (fj of that ticOoli utot 
1 ntedtorascavl re the jndgtneiit of a Coort amrm 
ngtleelaim hss been del rered, orwhtro the tUim 

It me la clear by eiidcnce before the lale olthcmi^ 
Or, I Cd..d« » ioaA .oar, L.l, I U f. 13 
CaU JJ5 klMM n «*ra» T SaUr Mc^^ 2 i 
2f tS Ca/Pw *36 ami ■Wammol T f »at*/aP»“S 
I L B Vi 2S9 followed. 

Ja4..yir Aiea / X All C* dlw^tedfwn. 

, 8 — A„ yair«a< (or 

atU—DtcTi* /»«i el iUa„sMr *, *;*'vr,v, 
In a an t awaw.t a drlUr an ««ito«e for '»!“* « 
debt a prtolmltd by the Transfa of 
a 13» Iromrccoiuing u jaUiaatbcpneepa dbym 
f r the all gnmnil « th lotereet Ihcr on and lb« 
■iL nilcnUl (ipens s of tie aale. ■foj* 

Ala. 2 X. A, 9 Al/.J 6 appro ed 
VttoSA«a tw KuuDSiiiw ^ ^ 18JI»A,2aS 

e TnMtr r/MioraU, r?« " 

-Acted pa/.o. o» ela • - In * “P*,* 'XS 

tbccirtMOi btmd brtiopht by an aa eoea for vJa* u 
tuSu'f )l api^rcd that the oU gra had 
«Lilj to the ^gusirtit ollslnrf • 
ewuent agalwt 

the oioofy dne up-tf jt, and had ^ ^ 

hatUm to the Usd eoiopiised in it 
atUchmg trtditor of t^ oU gt« th^ 

there had beta no adjud caUm on m ^ 
exclude the «U la Ttansf f of Pre^f * ^ 
a. 135 and accord ugly the «* 

to rewTcr only the lum paW V.?“j„TOait 

I I,.IL,l3MAd 6ia 

— Act 


bsSSATSBalU 
,f?i. n/r .. 

by <M.»/erP. fo p./OPfS eJa " .^if^triaatca- 

r/ed CoyfpacfMof aaia hsviog 

,e oaafi/e —A Bjortgabee bjr 

obU ned an crdix for forrolMure n j^^oa, 
\VH of IBOG hie htire who ^ " J^r«n 
eiecnled a dcpd of ass gnment to * “‘'jt'aort- 
tiansf nlog to lum the "SH* lieexecal*^^ 

pagea nudtr that ord r at mesta'S* 

of the deed no itepe had hien tsken by j 

or h a hiira to Inng a suit for d j I® 

t tlo and for poasiision of Cm po piiV ojtdrXo 
that purpoia was brought by »» 

danU being the oood tioual tcnAri jj^elatter 

aignota und r the deed *hoTC-m n of the 

^ no defence but 

da n and a I creo was pai.cd to 

Ulf against them as w U aa a^mns ^ti. the 

dsnU 2 /eM that the aniwpnobWi j^lhe 
cgoditK^ Tenders, ^nrpose ol defatiii» 

termaot theass gument for the pnrpo.® 
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tbo claim, ou tlie ground that the assignment uas an 
unconscionable bargain, so unfair that the Court 
should not enforce it. If a person who has an action- 
able chiim against another chroscs to sell it cheap, 
that is no reason uhy th.>t other is to stand cleared 
and disch.aiged of his liability to the assignor. Held 
also that the answering defendants were entitled to 
the benefit contained in the first paragraph of s. 135 
of the Transfer of Property Act (IV of 1582), and 
would be entitled to take the bargain eff the plaintiff's 
hands bj' paying to him the price and incidental 
expenses of the sale with the interest on that price 
from the daj that the plaintiff paid it to the date of 
its repajment to him. Jani JBegam v. Jahangir 
Khan, 1. L. B. ,9 All. 476, followed. Grish Chan- 
dra V. Kashisauri Deli, I. Z. B., 13 Calc., 143, 
and Khoshdeb Bxskos v. Satar Jloudol, I. Z. B , 
15 Calc., 436, dissented from. HAKiii-TO-sissA r. 
Deoxabain . . I. Ii. E., 13 All., 102 

U. Actionable claim — Kort- 

gage-bond hypothecating imnwiealle property — 
Per PcTHEBAir, C.J., Koanis, O’Kineaey, and 
Ghosb, JJ. (Pbissks, J., dissenting), — The right to 
recover a loan secured by a mortgage of iinmov cable 
property is an “actionable claim" within thn pro- 
viso of 3. 135 of the Transfer of Property Act. Ber 
Pexuebait, C.J., Koeeis and Qbose, ZZ— Where 
an actionable claim has been assigned, the debtor 
may be discharged from all liability by payment to 
the buyer of the price and incidental expenses of the 
sale, with interest ou the price from the day that the 
buyer paid it j provided that such payment is made 
at any time before a judgment of a competent Court 
has been delivered alltrmtng the claim, or before the 
claim has been made clear by eudenco and is ready 
for judgment ; but if such payment is not made 
before the period mentioned, the assignee is entitled 
to judgment for the whole debt. jPer Peixsep, J. — 
The provisions of s. 133, cl. (d), refer to a state of 
things existing at the time of the assignment, and not 
at the time of the enforcement of tiro payment of the 
debt. Jani Beyam v. Jahangir Khan, 1, L. B., 9 
All., 476, and Kilahania v. Krishnasami, Z. L. B., 
IS Mad., 225, approved of. Bajendra Karain 
Bagchi v. Watson 4" Oo., J. Z. B., 18 Calc., 510, 
referred to. Per .O’KiSEAEi', J.— Cl. (d) of s 133 
refers to circumstances .arising before the transfer of 
the actionable claim, and els. (a), (5), and (c) refer to 
circumstances coming into existence at tiro time of 
thetransfer, ilccniBAiiBABtKtr.IsirAS Cbukdeb 
C nucKEEirciTl . X X. E., 21 Calc., 588 

12. JZortgage — A c tianaile 

claim — Assigninexit of mortgage — Liability of 
mortgagor — Steps to he taken by moriyagor to 
obtain benejlt of s. 133. — A mortgage is ari actionable 
claim under s. 135 o£ tbo Transfer of Property Act. 
In order to obt.ain the benefit of that section, the 
mortgagor must pay “the price and incidental 
expenses, etc., with interest” into Court either or 
before the action, Muehtram Barikv.Zshaa Chuii- 
der Chnckerbtttli, Z. Z. B., 21 Calc., 66S, followed. 
Where a mortgagor some months after suit was 
brought teudered the amount due, tu the assignment 
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of the mortgage to the assignee, and the tender 
was refused and no actual payment was made into 
Qonrt,— Pe/d (by Pexjiebaji, C.J., Pobbis and 
O’KiSEAer, JJ., affirming the judgment of Hnoi, 
Z.) that, under the circumstances, the mortgagor was 
not entitled to the benefit of s. 135. Ecssick lAsr, 
Pae r. IloMASA’in Ses I. L. E., 21 Calc., 792 

13. - Assignment of mortgagee’s 

rights under his mortgage- Actionable claim . — 
An assigumoiit of a mortgagee's rights" under a 
mortgage is not an assignment of an “actionable 
claim ” within the meaning of s. 135 of the Transfer 
of Property Act (IV of 1S82). Moti Bam c. Jetk 
ATae . . . . XX. E., 16 All., 313 

14. Actionable claim — Bights 

of usufructuary mortgagee whose mortgagor has 
failed to put him i» possession of the mortgaged 
properly — Assignment of mortgagee's rights. — The 
transfer by a usufructuary mortgagee, whose mort- 
gagor has failed to give him possession of the 
mortgaged property of his rights as such mortgagee 
against his mortgagor, is a transfer of an action- 
able claim within the mcming of a. 133 of the 
Transfer of Property Act (IV of IS82). Ram v. 
ASTOUIA Pbasau . X la E., 16 AIL, 315 

15. — Assignment of an action- 

able claim — Suit by the assignee — llecoiery of the 
full amount of debt. — V owed a sum of E1S3 to 
G, who assigneil the debt to the plaintiff for R200. 
The plaintiff sued V to recover tho whole amount. 
ZZeld, that, under a. 135 of tho Transfer of Property 
Act (IV of 1582), the plaintiff was entitled to rccovtar 
the whole amount of tho debt. A’isumt AUnADEtr 
SoKAB c. DAOABtr . X X. E,, 10 Bom., 290 

16. Actionable claim— Mori- 

gage — Transfer of a claim for an amount less 
than its calne—Kecoierg of amount aetuallg paid 
with interest and incidental expenses, — Where the 
debtor without denying the claim offers to pay 
tho purchaser tho actual price paid by him with 
interest and expenses of the sale and merely disputes 
the amount of these items,— Pr/Z that such a 
case docs net come under tlie cxceptinn in cl. (Z) 
of 6. 135 of the Transfer of Property Act, and 
the first paragraph of that aectiou applies. Z/eld 
also that it is not necessary to deposit tho money in 
Court in order to gain the benefit of s. 135 of 
the Transfer of Property Act. Debbedba X-ATIi 
AItteuck V. Pdue Beuaby AIcimck 

[X X. E., 23 Calo., 713 

17. Actionable claim 

— Tender. — When the plaintiff, as au assignee of an 
actionable claim, brought a suit for its enforce- 
ment without haring previously giren a notice to 
the defendants of Hs purchase, and ou tho suit 
being called on for hearing tho latter prayed to 
be discharged from liability by pajingtbe price paid 
by the plaintiff in purchasin ' the sumo with 
cetats and all incidental eipmscg and asked for 
a month's Bme to pay the money, — Jle/d that 
the phvintiff was entitled to a dtcrce for tho full 
amount of his claim, and not simply tho amount 
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ceithir in p» meet before jodgment wm dtlieired . 
Mir »ny lender of r»ynient made at the I 
tuct Pr’eniT ChiIIS .elSEAJl T Gl'tClDHl* I 

£2 C W K, 147 

18. 

utnl oj inp;* aorlaaoe htfer* <f«« <<««# — IV 
teim “artooable claim a* neol m • lAo ®* 
Act IV of roeanj a clum in reepert o! which a [ 
ranse of actioa baa alreadj matnred, and which 
snbiect to procedure maj he cn'orccd hj amt. 
JTr/d that the atai nia u» for ealne of a atmple 
mor'gipehc'ore the due dateoflhcTcorttag* laoot 
a tale of an acti na^le claim withia the meaning, 
of a 13o of Act n of xssa Tam, e Jjmdi a 
Prated J i P.. 16 All 3lo referred to and 
tiplaincd. '•Ill* 1 m r Azstar nuo 

P- 1» H, la Alt 26S I 


1 ecertn q^ensaaf a tnallf paid ir /I >a(ee«r aai 
lie deal A dtbv-r cUimicg thehenefil 

cf a ISe it ihe Trtnaftr of Prof^rtr Art (IV 
of lis.*) It oucharg d of h t liahil te it be papa or 
ifftfa to par at as; ( me before final jodgncfit 
theamoant aetnall; pa d * tbiUrrcataod lociurntal 
espenata Jfacltroai JIaxfe e ftlaa Cloadro 
Ciaeier&atf , t L Sm 21 Calf^ 369 followtd 
The amottiit of lilemt u saecrned b; a S4 of 
tb« Traoifer of Tropert; Act. Dicsnu Nats 
Mcuicx e Feux UtiuBT Ucuics 

CL la B., 34 Cate, 7e3 

5J0. aud a 133— fae Ireaf 

Jet (Stal tl 4- 13 r«ci, r 31; « 6C-tar~ 
tiatrr «/ »cieia/ed £iUt—B iil tj pani-itr 
U la paid /all •wnaal e/ eact dall — AO iDtolrcnt, 
haiagthdhiaKbrdaUiD tpnl IS'l oUaincd In* 
peraoaal duaiarge u> VpUmjer 18 I and cm the 
rat day jnd^iaetl vat cnlmd Bp agaiut bim 
f« the amoiLl of bu tchednltd «lelt* midiT 
a 80 c! the InaJ.oit Art ( 1 i i2 V.cl., t 21) 
The acLcdale «oU cJ the namn of thuUea 
credit.^ The imolf n afurviivi a.ltlid wiib 
foaroftlvm. The remain nine * Uae ajcrc-~aU I 
iiaima amouLted to Itl aoldtbiir eLaima ! 

C.r^ 4ae.U biW^ia to the uuolrtnt ^ »Ute , 
U.la^ a .cqncnUy come isji the haoda of the 
parcUatra cUmed to be : 
the full aiDOcnt of the aebiduled debU wloch 
Uiey bad los^lt. It appeand (bat the dcUa 
10 qaetiufi acre drJa lacnmd on etrtam ii.-oaiu.cirT 
xa«dtent TV inadTect 
*■ ^35 if the Ttanafrt of 
rrof^ty Art <IT of IS 2) the pniehaa. ta acre obJt 
iiuJd to tie amcaat which they Lad aetnallT 
pM f r the debu they had bcOeV UtU thU 

tJ- afhtdnltd 4 Uj. It the dt-U at the (use «( 
iwhaw were to te rcpulcd aa delta la rerpert 
ef proi^y tOca, aXuH et the TianafcT^ 
iTopcrty Art api..ied, aaditthe cUio wa* nndtrthe 
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cUate(d)oC «. 13o applied. Is 

BrBCHOD knraiiAi. I. loR., 81 Bom, 6«3 

21, — - Janyemeal a/ nortsaje 

ly nerf^oyee— 5«i< l(f om f»ce-Pay«ie»' 
Cemrt ly d Jtniaalt f'repreae a/«/»r<i o/ merlta^J 
of prtea patd ta i\t att ya r (taorijastfj inllcai 
aJmilhaa Ike nortgase «r 
— Pd«ae*( ta yroia— XtawKfepal.— la a aoU by tie 
attipntc of a mortgase to rcfoicr the amount dae w 
It, the defendanta («ho were rtprcaenUUrcacif 
m rtgagor) withont admitting the morl,a,r “ ‘Til 

anjthinz ana dne under it, pnid into lojr* ^ 

aiD03i.t ahsch the plaintiff had paid for the 

with iQlereat and ciptnaff, hnt eai J thU they liid cm 

adni t tVaainmciit to the p.aiDldf or tVaiMjtw* 

rghttothe mortgage, bnt that they were widing Unt 

0« amonnt ahi.nl J be paid to the jda-ntiifa if 

(hat be vaa the peiam ent tied to ttcoi « the morga,^ 

debt. Mild tlit the plaint ff «aa ent 8cd M ncotff 

Iba whole amennt legally dne on the n-crtga^e 

that a 13e of the Tianafcr of Propcrlv Art I'd ^ 

appli Payment into Court under 

ataarra aaa only a ctoditicmal tender “'^7“ 

condili s*l tender u nc* a payment ooder the a«- 

iK® 

28. Athooaltafla « " 

aflirmti hy • Cowrt-Ce»»irfee«fi»» A' ‘ 

-L «• M a—Ccatlraeiica "J 

oian of the widow anl ^ '* 

elaimed a ram of money m the band* of *1^ 

I whieh S asaerteJ an adretae elra t 
appl eat*a by a fer a inc«**.» 
the Bank and the widow lot the me 'J 


appl eat*a by a fer a inc«**>» «*®“*J*. j 
the Bank and the widow lot the me ey 'fety 

»oia«4aa a defendant. A di«*e waa paaaed » jw 

lb* money to B OS h a tiring 1 « 

to a oa hi* OJlainin. the t-ccraaK® 
foroiahtd aecunly and rrecitrd lie 

J meaaahde bad obUincd the anece^ 

aod la Ib9* he pnrth**ca ^« 

who had come of a b In the aame year i - jtoI 

fortbe mooey BeWtbal If"® ,,jj to* 

byluniUtion and that the plaintiff waa 

dime, ant that he toaU f?!' 

artaally paid by h-m with inUrnt 
eipeaaca and reals, aa tV <»•« „ ,jj, 

Transfer of Property Act, a ibalhad 

tin* cenatrort ca of the deeree of ISS • * _ - 

beta decided aaa who aionU j 

the actOmicnt of tie nght* of "7. PixTCir 

vmT**A.AXA.s* SAitai LSTSSS 

ctomi.ya. »*.yu 0/ « ““/"Aw 

te/or* jadaiaeal <1* o«»o*»f ^?’!*,Vi,,™tb«trte» 
-i/cMthalapcrwinwhoutoljlW^elA jsb3 

fit ct «. 15S of the Ttaaafw ti* 

doft not loa* tije benefit of that and •»*** 

aaaicnn to pew f of lb* pne* P^ vti^t.r» n^ 
wuol lb* anoant of the la tb® 

and declared by lie Court. Tbcrtian* 
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section to preclude tlie debtor from securing lus dis- 
ebarge by payment of tbe decree. 2ta»i wAjudkia 
JPrasad, I. L. It., IG All , 315; 3Iucliiram Sarik v. 
Ishan Chundcr CJiuckerhutti, I. L.H.yZl Calc., 56S ; 
Jani JBegam v. Jahangir Khan, I. L. B., 9 A ll., 476; 
Jlakimun-nissa v. Beonarain, I. L. 13 All., 102 ; 
and Kilakanfa v. Krishnasaini, I. L. B., 13 Mad., 
223. Pnui CniJfX) r. CaaoTE Lai 

[I. L. R., 20 AR. 327 

24. Actionable claim — Sale 

of mortgagor’s interest in mortgaged propertg — 
Tbe sale by a mortgagor of bis interest in tbe pro- 
perty mortgaged is not tbe sale of an actionable 
claim within the meaning of 3. 135 of the Transfer of 
Property Act, 1S82. Tota EaH b. Laea 

[I. L. E., 20 AIL, 468 

26. Sale of actionable claim 

— Mortgagee bg assignment — Assignee of prior 
lien. — The assignee of a mortgagee obtained a decree 
for the principal and interest due under the 
mortgage, subject to a prior licit of tbe appellant. 
Tbe appellant’s prior lien bad also been acquired by 
assignmeut, tbe consideration for wbicli was proved 
to have been Ho75, though it purported to have been 
a much larger sum. On the appellant couteudiug 
that s. 135 of the Ti-ausfer of Property Act did not 
apply so as to prevent his claiming a lieu for the 
larger sum, — Seld that the appellant was only 
entitled to a lien for the price paid by him for the 
assignment RiitA Sastsi r. KAUAsriiuA attah 
[I. L. E„ 22 Mad., 801 

26. “ J udgmsnt of a compe- 

tent Court” — “Actionable claim” — Suit bg assignee 
of a foreign judgment— Consideration smaller 
than amount of judgmenl-debt — Decree for whole 
amount. — The assignee of a judgment for 1112,297 
passed against the defendant by the Supremo Court 
of jUauritius sued in a Court in tritish India to 
recover the amount of the judgment with interest. 
Defendant, amongst other defences, contended 
that the transfer was not supported by cousidera- 
tion; and the Subordinate Judge, finding ns 
a fact that only H5,B'J0 had been paid therefor, 
held that tbeforcign judgment was an actionable claim 
witbiu the incaniag of's. 135 of the Transfer of 
Property Act and decreed in plaintili’s favour for 
that amount only, with interest. On appeals being 
preferred to tlie High Court, — Held that the plain- 
tiff was entitled to rccov er the whole amount of the 
judgment. Semble. — The word “ judgment ” in cl. (d) 
of s. l.’B of tbe Transfer of Property Act include 
a. foreign judgment. VrinniKOA P.vdayachi r. 
srrnABAii Ayyab . I. L. R., 23 Mad., 449 

1 ; a. 136 — Purchase of elephant 

with authority to recover the same from a stranger, 
—Tbe owner of certain land, in conrideratiou of a 
sum of money, transferred to the plaiutiff, a pleader, 
the right to elepliants caught in pits iu the owner’s 
laud aud the right to sue for the recovery of such 
cleph.ints from any person in possession of them. 
The plaintiff sued the defendants to recover posses- 
sion of an elephant which had been trapped and 
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was in defendant’s possession at tbe time of the 
transfer to plaintiff. The suit vv'.as dismissed on 
the ground that the plaintiff had brought an 
actionable claim within tbe meaning of s. 136 of the 
Transfer of Property Act, 1882. Held that the 
section vyas not applicable. Kamakeishna c. Knai- 
KAi . . . . I. L. R, 11 Mad., 446 

2. Purchase of actionable 

claim by officer of Court — Jurisdiction, Meaning of 
term. — S. 136 of the Transfer of Property Act, 1882, 
provides that no ufheor connected with a Court of 
justice can buy an actionable claim falling under 
the jurisdiction of the Court iu which such olHcer 
exercises his fuuctions. The plaintiff, an officer 
iu a District Court, h.aviug purchased the rights 
of the mortgagee in a bond, sued to recover H2,225 
due upon it in tbe Court of tbe District ilunsif. 
Meld that, as tbe claim did uot fall under tbe imme- 
diate jurisdiction of tbe District Court, s. 136 was not 
applicable. SiSGASAcnABli-tr r. Sivabai 

[I. L.R., UMad., 498 

TBANSPER OPPROPERT Y ACT 
AMENDMENT ACT (HI OP 1885), s. 3, 

See Vbedoe asd Pubouasbb— Coaceib- 
TIOK os Tbajiseeb. 

[I. L. R., 19 Calc., 823 

TRANSLATION. 

See CopiElGUT . I. L, B., 14 Bom., 586 
[L L. B., 19 Bom., 557 

TRANS PORTATION. 

See Sbstesoe — TEAN' oi'onTAXiotf. 

Absence by reason of— 

See Lxmitatio.v Aor, 1S77, s. 7. 

, [1B.L.R., S.N.,25 

TRANS-SHIPMENT PERMIT. 

See Sea Ccsxons Acx, s. 123. 

[I. L. R, 4 Bom., 447 

TREASON. 

See IVaojno IVau aoaissx ihe Qcbks. 

[7B.L.E., 63 

TREAS0RE TROVE. 

1. Beng. Reg. V of 1817 — Midden 

treasure — Duly of finder of hidde.n treasure — 
Bights of finder, zamindar,aad Oocerthneat, — 81)1110 
persons, while digging a field in certain zainiudari, 
found an earthen pot containing money. The finder 
and the zamimlir totb claimed to bo entitled to tbs 
treasure, but the provisions of l.cgulatioa V of 1817, 
with regard to the finding of bidden treasure, were 
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tebaty, consteu ctiow OB- 

_______ Money settled upon members of 

KoyalBamily of Oudb and 

peiual <«««.” 

=“7-^"sst;r=S 

re*jpoJ>rfe«_ce.- Anarraii, East ludia 

powers, vtz, tlio KiUo ox •Roval family of 

Company, to tlaeii' issue peusione 

?u%erpetuftr^tbougb a 

S ,i a. i«f»t«« .1 «» f 

poneiouB roc Mrtam “c^tlie peusiooors aUould die 

srK.» fi. or 7 r"“ tf’ ;r»“ ™ 

m 1842 to proMue 10 pension 

an additional P'"sion of tilvt, ac- 

KattdinTto Si 

o£ InUeritauce. JUbiam Bt • ^ Calc., 234 

- BesbJI «. -Mibza . I- _ jQ I, 175 


tkbes. 


'^■ijrr. ri!£,i8B”rs 

rs^oriSp 

ON Band. 

^'s. 2™'’"^^.'°'' ^.‘’l.L.K., 3 ia.’tss 

S.s Bihxtation Acd.abt. 

AMEPBOrEKTA-. . j-;^5^;^107 

I. L. E., 16 Bom., 853 
1. 1.. E., 19 Bom., 207 

S«0tVNEBBHm,PEE8TTS.miO^Or^_^ I 

I. L. E., 16 Bom., 547 

PBESCBirrlON-EAgMENr^-TBEKS. ^ 

BlSmCTION-YOV^B^B^ OP 

'- 24W.E.,394 

3 MaA, 237 
B. E., 3 AIL, 163 


TEEES — continued. 

Document giving right to cut 
and enjoy. 

See Eegisteation Aot, 1'''77. ^ 17, cl. (.d). 

[I. L. E., 20 Mad., 58 

Liability for cutting— 

Ss«MASTEBANDjEEVANT^^^^^^_^g^^ 

Order to cut down— 

See EmsANCE— U ndee Ceivinae Peooe- 
ddbe Codes . . 5 B. L. B., loi 

~ Eemoval of. Suit for. 

See Jubisdiotion or Civil CoBBr Rent 
AND Revenue Suits, N^W- P- 
C2 Agra. Part II. 183: 

I. L. B., 20 AIL, 519 

Limitation 446 

I. L. E., 10 All., 634 
I. L. E.. 20 AIL, 519 
L L. E., 24 Calc., 160 

Kestriction as to felling — 

- — Eight to cut— 

See FobBST ACT, SS 75 AND 76. 

oee r oua» , g,jfQ 

1. L. E., 23 Bom., 518 

See Gdani— Consteuction or Ghants. 

[I. L. E., 23 Bom., 518 

See Peesoeiption- I^a^Mem^Teb^. 

1 [I. L. E., 19 Bom., 420 

j Standing timber— dlan^o tree 

—Custom of a locality— diegistration Act (XX of 
’ 18661 A. 3.-By tbo term “timber” is meant 

properly such trees only as arc fit to be used in 
bSldin“ and repairing houses. A mango tree, winch 

2 ._ n. fruit treo. raisUt not always come 


huildiiiir and repairing Houses, a mango eico, ..,,.00 
is primarily a fruit treo, might not always come 
within the ter.n "standing timber; used in the 
definition of Immovealde property in s- o of the 
Indi,m Registration Act (XX of lbG6). bit it may 
bo classed as a timber tree where according to the 
custom of a locality its wood is used in building 
bouses. KEisaNAEAO .. BA^^_ ^ ^ 

2 — tPree-pottah. — Right to land on 

which trees stand— Tree-pot lahdars, Rights of.— 
Seld per Davies and Mooee, JX., affirming the 
•iudmnent of Benson, J. (Sueeamania Ayyae, J., 
diss.), that persons bolding a pottab tor pilmyra trees 
in Tinnevelly are not igso facto entitled to an 
ordinary raiyataaii polt.ib for the lind on which the 
trees stand. Per Sueeamania Ayyae, .7.— Land 
on which a man plants a palmyra tope is in his csciu- 
sivo occupancy and posse.ssion as a raiyat of Govem- 
inent, subject to bis liability to pay any assessment or 
assessments which the Govemmeut may from time to 



{ 0227 ) 


DIGEST OF CASES 


( 5223 ) 


T&XX8— ehneluitJ 

time be tct till to tm{0M ti d tnlij ct »!»<> to tU otLer 
Uvful ICC Vat* ktUrb ng to* loldsc cf lliit le 
teiiptioo Tbe nnbt* cf » tr c-fOlt*bd*r kod U>* 
iiklurecf tbe reciune IcT cd on *ncb {’oUkbdirt toa 
udired. Tncirtr Pibeiiua^c r McstTAST o» 
SiiTETOs I-isik I.I<i S., 3 IMb<L,433 

TEESPASa 


1 GEBESiL Cisrs '‘2 S 

2 lloiTiE Txuiies • {"^ O 

o<» CiLCCTii MrBieint Coxstt »it ck 
ACT ISSai 2LI..n,2lCadC,62S 
Of* Civil Psociirsi Com, 1S5>2 s Si* 1 
— Qrtciiose IS EiFCintOB OT Dtctii ■ 
[3B.lvIl,,A C,413 I 
la B 1, B., 203 note 
‘re Civil PsocErrKi (o 1^4* ». 12I ' 

(I 1..B. 24 C*lo.,3B4 
(eCoBTis<ov I UB., 2dllAj,ie7 
0{| Cl»M r»»E» CSIX sii TkEifiSI 
■^r OuliGSl Ti TuS DklikOIt— 
Tost* QBom A C X77 

17 N W, 47 
2&W B„64a 
L U IL. 13 AIL. 88 
LL 10 AIL. 108 
Oft DuTOB kso Cbuiiob, 

iaind.Jur,o a. 7 
SieEiicmojf c» UtcMf-LmaiTT 
TOB BOEOm LxtCCTlOS 

[3B UB.A.C 413 
13B.1.IL,203 aoie 
SielsjMcrios-LifMB Cm Pboce 
dtsbCode 1.I..B,23A1L 440 
See IUmu Pcbesi tcT s *| 

[L B,, 13 AEad. tt off 
See llkLBkk Pouci Act « si 

tl- Ifc B, 17 A(&(1 , 37 
’fee SUktSB iSB '•iSTisT 

[aaXkB,. A CU227 

a B. B. H , o 140 

«e lIlSJOMa 01 PiBTu, 

[L Xi, B,, 10 Itftd, 335 
V<e BAUWiig Act 18 1 * • 

PL I» B,, I Eoia,S5 
See Licobbeb ot Motmm 

[8 'W K., Clr Bar, 4 

See EecOBDEB ot RkFGOOK 

\ ^ ^ 20 Calm, eSO 

UI.B.B 18 AIL, 153 
SeeHioiBo 'fL.R.7eMad,.245 
V PO C Ij. B_ ff78 

W B_X864,c5,S 


I TBSSPASS-cck/ kke^ 

See *>rzciii OB ''Ecoso AmAi-''Bi.{ 

I Came CorBr^tcni-TAcerAiA. 

^/e tVsoBGrci. Dutbaisi 

I {5WB,.ActX87 

SB IkB^A.C,2(31 

bTCAtt e. 

^ee CATTUTUirAAt ABV CAitxt Tui* 
rii* Acts. 

See SClAA’eCk— LkMB CxiBIVAl Ps^l 

srBlCocEi aF.I«B,.A Cr,45 
PB.L IL,Ap,5« 


- on burial sroumL 

’*e* Iltl lelOT, OrrurCK MLAHva ta 

ri.L.IL,10aiiwL,123 
LL E,,1SA1L 365 

L OEVLIIAL LAsEa. 

L LaadlordamltcaAiit— 

lo recer* oaar/ ttlirti e— E'jll fX laMiluni 
.ae Jot dam r— / agUti tar 
/— Mk»y of ihe tesBreti n Iblaa h* tn tl»* taJiiJ 
<( « (aetfimlip. B Bblcb b* to whs™ lb« 1*** 
btk«f« perbiiiBte* V tb Cb» colUtkto;* U iLeer>^ 
7b rtfovc lb* Ur cf ErgUviL tb«t » UsiSArJ 
LkA Tartod nib iLj p. ie<aiiro to a tosaot canscBeM 
IB tmi«ke fee damege to 0** I»vpc*t/ » 
wcoc^fBlarl roapUiBiU cf a dimka* b> UA 

r*«r«iuak77 lat Jr**» deea Bci »rp5j t« UaiJoi-»» 
Isdu. \ usAiACnAiAAt Cnmi r 

a ■ ■■■■■■ - Wf oncfal eUBtralnt of crop* 

—Dialratat teellmf aciire— TVaef Cadt a. 

Pee efoaee ia rnts/ai d elea a/ -A kkmia^ ^ 
b<bl to b« }B»ti£td la cAerceJig bU ncbl 
ditruat il etepe if be b»i tbi dtf*s|>^, 

•lUi wn» a coUcr* anJer Act T of ^ 11®, 
koA ID •'icb a tkee, taint*, abo kaonkgly 
tbe detniot reie belJ to be m-t jTOtocted cy to* 

Pfual Code a JP BoL if the lamicdar'* 

oAer open ciopkve lb Littutionofd»tikuurg» Aew 
ociic Eba rai}at oracn are juitified 
kotb aetioa aa tmpau. Qcwr e Kashai “AB 
[23 Vr It, Cr, *0 

3. Land taben by Govemineat 

velthout formality preacrlbed byBoaS-®'^, 
lorl8>5-Ayile/««aerl»«»i»/*‘*« 
Ceteea«ea»/«-re*/-LkBdi««eocr'ip‘*'l *’7 ’T 
Cov<naiciitfortbepur}oaeof matljg an 

meat nlboot tbe otoenance cf lb* f 
qvu^ by Legnlatioa I of IS-o. JfeM that 
omer ot tbe l.ad eoWW to n-kmfain an* 
B^auiat GoreracDrut for tbe rent cf tbe l^o ‘“^5 

tbe time be «aa kept oet cf pcsweuoa, joxka*** 

Bom t CuUbctob 

St-nBOrSHABS r 

•w B, F B, 18 1 Hay, L^ 

4. Suit to proTont 

Saif fa efoee Socre— Ceeee «/ ’ 
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THESPASS — continued. 


TRESPASS — continued. 

1. GEKEUAL CASES— CDiilinaed. 
of injury. — Ko suit can lie to close doors opened by 
a person in bis own wall, on the ground of a possibi- 
lity of bis committing trespass on tbe land of tbe 
plaintifE, or of bis having actually committed such 
trespass. It will only lie wbeii the opening of tbe 
dcors is in itself such an irremediable injury that 
tbe pbiintiffi would not bo sufficiently compensated 
by money damages. GiimoK t. Anutjn IlAiiiiAN 
Kuan . . . . 3 B. L. E.. A. C.. 4U 

5. - Sale for arrears of rent — 

Sale under deject ice notice — lletersal of sale for 
irregutarilu — A, a immindar, sold the right of 3, 
bis patuidar, for arrears of rent under Ilegulation 
VIII of ISIO. This sale was subsequently set aside 
at tbe suit of 3 for irregularity. A then sued B 
for tbe an'ears under Act X of 1859, and i‘ plc.aded 
limitation. Meld that A was not guilty of a tres- 
pass in bringing tbe property to sale under a defec- 
tive notice, and A could not have sued for arrears 
pending the proceedings to set aside the sale. SwAu- 
KAiiAfi r. SuAsni Mukui Bahuani 

[2 B. B. E., P. a. 10 

5. C. SUENOUOYEE r. SlIOSUBE ilOKHEB BtrU* 

uosXA . . ' . 12 Moore’s I. A., 244 

[11 W. E., P. 0., 5 

6. Suit for arrears of 

rent for a period during which samiudar had been 
in possession as purchaser at a sale for arrears of 
rent afterwards set aside. — In a suit by a zamiudar 
against bis patnidars for arrears of patni rent for 
the years 1294, 1293, and part of 12 'jC, it appeared 
that the patnidars bad been out of possession during 
a portion of that period when the zamitid.ar himself 
bad been in possession, having purchased tbe tenure 
at a sale held in proceedings instituted by liim under 
the Eegulatiou. It appeared, however, that the sale 
bad been set aside owing to tbe proceedings having 
been instituted against tbe predecessor of the patui- 
dars who was then dead, aud tbercupou tbe zamiudar 
gave notice to tbe patnidars to retake possession, 
which they accordingly did. During the time he was 
in possession tho zamiudar himself collected some of 
the rent. The lower Court dismissed tho claim for 
rent for the period during which the plaintiff was 
so in possession on the ground that ho was a wrong- 
doer and trespasser, aud that consequently tho defen- 
dants could not bo held liable for rent during that 
period. Meld that this was no reason for refusing 
tho plaintiff a decree for such arrears, as upon tho 
authority of the decision in Surna Mogee v. Shooshee 
Mokhee Burmonia, 2 B L. 3., 3. C., 10 : 12 Moored s 
I. A., 214, tho plaintiff could not he treated as a tres- 
passer, aud that he was entitled to recover tho actual 
arrears outstanding for the period in question, but 
not the interest thereon. DieUNPua? Sing-ii v. Sahas- 
ATATi Miseain . . I. Xj. E., 10 Gala., 267 

7 . Trespass on burial-ground — 

Venal Code, s. 297 - Trespass by co-owner. — A, B, 
Q, and I) were eo-owners of a plot of land in wbich 
they were accustomed to bury their dead. A and 3 
opened a saw-pit close to tho graves or M’s relatives, 
but did not disturb any of the graves. Meld that 


1. GENERAL C.ASES — concluded. 

they were wrongly convicted under s. 297 of the 
Penal Code. In ue McirAitifAD Haiun Khan 

[L L. E., 8 Mad., 178 

8. - Liability for trespass .by 

defendants not actually committing it — 
Committee under Act A'X of 1363 . — Meld, in a suit 
under Act XX or 1S03, that where tho evidence showed 
that certain acts of trcsp-iss by one of the defendants 
were for the benefit and on behalf of the members of 
the committee, and were aftenvards adopted aud 
taken advantage of by them when they had acquired 
a full knowledge of those acts, tho dcfend.suts for 
whoso benefit the acts were done were liable for the 
trespass. Venkatasa Xaikeu r. Sbinivassa Cha- 
sn-Au 4 Mad , 410 

2. HODSE-TEESPASS. 

0- — Breaking open chest in 

bouse by inmate of bouse— Code.s. 457. 

- - T, being an inmate of his nude’s house, broke 
open a chest and took out property fiom it. He 
was convicted of an effcnce under a. 437 of the Penal 
Code. Meld that he could not properly bo convicted 
under that section. Qnbbn v. TASHtiiJK Hossein 

[6 isr. W., 301 

10. Breaking open door in exe- 

cution of decree— PenaZ Code, s. 456,— Where 
the accused persons, execution-creditors, in company 
with an authorised bailiff, broke open complainant’s 
dtor before sunrise with intent to distrain his pro- 
perty for which they wore convicted on a charge of 
lurking house-trespass by iiigbt or house-breaking 
by night,— Meld that, as they were not guilty of the 
offence of criminal trespass, there being no finding of 
any such intent as is required to constitute that 
offence, and that as criminal trespass is an essential 
higredieut of cither of tbe offences with which they 
were charged, tho conviction must be quashed. 1 n 
TUB ilATXEB OP JOTHABASI DATAY 

, [I. L. E., 2 Mad., 80 

IL Cattle-yard — Building used 

for custody of properly— Venal Code, ss. 442, 457. 
— The Court inclined to hold that a cattle-yard 
w’hich was originally walled on four sides, aud in one 
side of w'hich, fallen out of repair, there was a gap 
stopped with a thorn, was a building used as a place 
for the custody of property, within the meaning 
of s. 442 of the Penal Code. Queen v. Ddmee 

[6 Tf. W., 307 

12. Entry into bouse with 

forged warrant of arvest— Venal Code, s. 452. 
— Where A goes with a forged warrant of arrest into 
a house, aud takes away one of the inmates against 
his wib under the authority of such warrant, he is 
guilty of house-trespass, by putting such person in 
fear of wrongful restraint, under s. 453 of the Penal 
Code. Qdeen c. Ncndhohun Sibkae 

[12 W. E,, Cr., 33 

13 . Eight of wife to enter bus- 

band’s bouse — Wife excommunicated from caste. 
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TBEBPASS eo» ImatJ 

2. UOL i ■mF^PASo-<tw;«*J 

Eifommuu c* wi from nutc j><r f» 4 < luit A* 

pnse » l! ™lu » feof b t r of i 1 t ujoyta elof 
htr bmxjd • I onie *o to o »be 1> / » lr«| 4 t f If 
ibe U » tb joaw tj cluia u» Uomr Q »M 
r MxuuciTC I- 1 a n>, 4 Mod. S43 

14. Ent'rins locV up with In 

tent to convey food to pileoiof — TeMl t d« 
( HI. b e«p<nnCB rtd l« • Iiatklkt « k 
aUut to 0 ey IT * ujt to em j ftiol to o 
p uon r nod r tml, i cb ut c bu )itui dJ Dot 


TBESPABSEIL 

Stf CotDA*eill Vx TUtXT 


I cxiixkTi Ekicx oy oy Ur ir vot 

[I. Ia n. 18 Aa 301 

4 )uE Xl Pio? v> lor Vo lao 
lAkUTtrok 1. 1 a lU, 19 Idod 146 

I I Oi ( t OX \*T 111 » r «•(*( OX 

[LlAa^l&Bom 238 | 

• Ttu Err* tin'Pt rorTiTi.t. 

CLL.ll. 18 S 001 .. 62 S 
O «p3«tea« on by— 

&« Jcuts 'TtoyorCna C<rKT Liit 
iss LfTta I ntt V It l 

IIK ■W.. 22 S ao 7 So 9 318 ' 
L 1 a B.. IS Aa. 34 
^«(TustrKB crpKorikrt dcT *.0^ 

CLl-a IS Aa .181 
Effect of settlement nltb— 

iSe« kUTlCl TUCBC. 

(L Xa a 18 Bom., 32 

Btfft against 

« Drcitx y s* or bsnts Tkts* 

“ 4 c w rf .,105 

* « Jcs lb Cl osorCir t CoCM Kurt 

ASb BiTiari fee T N » i 

(L L. BL. 1 All, 448 
I. L n., 10 Aa 326 
r a a, 19 au, 46 a 
LL a ,20 Aa ,620 

0 « iJimiokD A>D T»S1« EjACTUraT 

rsKiaAuv La a, 19 Bom, 138 

" “"»« or J..ri^ 

J«t*i AID CALcrnttioy 

[L L B.. 1 Aa, 818 

Laa. 20 Aa sos 

5 tOsn Of Pko » EJictanr 

[L a B, 19 Bom, 603 

B GQT i}9 ^rr ^ r* 

See Sncuic Brun icr s. 9 

[La a 15 Bom. 683 


TEEBPASSEH—eoaefaded. 

* * UtoaumPoiitinos 

[L a a, 4 Cale, 683 

— TBIAL," CO!litE2faE..dXirP OF— 

* e IVji iis-C’*i* lit Cami-Sti 


*» I!csti-Lu mtr cj _ 

[Laa l8Eoa,6t3 
Stuii. CaC»* Cersf Isuais^ 

Toi»*i— JriUuiciTOx— T sotis. 

[I aial3Bom,6 3 

— ^ bull la— 

M UCI»A*» AS» Mil*. 

ti.ail,lC6A.3S5 

L IUglitof»topp*i»li» 

—Co»ir*tt/» If, 

Goo.! co-urvljii 10 be loiJ »nJ bbrerwl ^ ^ 
toarJ.” to be p. J f t b, ~I er V21» ot 
tbe|wlair».*trvt.Ali rreJeoUow aod ^ 
Ukto fftai tbr asU by lb* 1 «tk rw*a 


ul^inia tbr asU by lb* 1 «tk rw*a <»po;td If 

ll>**rHm,»bok*oJeilbe**a*omtol‘'«fc *" 
* Ikn apfeitcd tb* parrbant* of tb* 4 ue » . 

«J <UA t pay »« Ik. gool. by a k V 
»Hm la ioh «**»•*. »** L 

theeett. lb. Klbr. r U* rJ ‘k* »aU « ** 
tk« gwd*. bot tbe ma.ltr HaBiJ kk* ^ 

rri-Ud *a» rwuung be^e 

ujeaia>uiiee*.bililbytb<rnif CepB .f 

i c«» *1 Ibr '•cpniM Coart at Uo»b*}) 

koulioot be for ibe pood*, for kbat ca 

m l*»ri a* » ikI iker **">“*“, 
u to W ateppol fay lb* *»U n I in-1 lb** ‘b* 
of Ibam iptabj there Itnoa* f®”****^ “.f •!,( 
thru- cl cl« lo be poal by a liB l^e m F« »' 

outevncaot tteuUAl lo tb* Irwnetico^ Tso«r" 

.Ul raodpuAcl-icr laAluMCovrA.«Jt»e 

,03 SMooroeLA^-a^ 

Mspnorat Of pvd* dttenbed for the 

•artbena 1 l>.loo(.-jss to A •» 8'^“ ky “ » 
bu of o lum Mrrf««l 10 ki * b«» „t 

Uj of ae o4te amof. Cpoa »o 
trover b oofbt igaioit lb* toil 

bad aiurtt tbe oodi. t *“,u. mreboai* 

kl.«rtMi oaly of the good* »»< uo l»r» 

epee Sed at the date of the lale 
of ae loan rraa paul on dkat day ^ .{urrardi 
ducLar^cd by initaloiont* a f«» oaf* _ ^ a JJ 
wb reupoo tbe Jad,«a of the “pre^ . ooo**- 
Uiat tber* bad been 1-0 tabd kr»“‘* 
qnently DO eoate noo and ca e •“ *“ jj IJ by 
inlciDtnt u actordanee rUb w>cb x f“ j«:uj>o, 

^I.A Jn .bf'.l ComnuUee on appeal tron tkit 
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DIGEST OF CASEa. 


TBOVEB— co«c?«*i. 

vnl from au order refuiinp a new trial, that the 
„ Suit to recover notes lost by 

„ I./ XYIoflS-iS—JlIeai’lcoitstder- 

holder for r.ilue-Trxut 

‘^-TZfrZJ-The plaintiff, the manager of the 
ctjic iu the hands of D, a broktr. 

Oriental P|^,\‘'eurreney notes for lU.OOO each 

^^“11g“^.pj,suntation that there was tome Company’s 
on a s bo could prccnre at a 

jvperat acir P procure at a more 

than in the Calaitta market, if the 

reasonable him to purchiise it. H the ^m- 

Jtner was not pi-ocurahlo.,thc notes were to he 
panj s FP"'!, uPriutiit. 1) did not go to the place 
returned to the pUiFilt.^h^ Company’s paper, but, 

‘’^^ciuc the defendant and others, he went into a 
meeting tlK at cards, and paid 

tTt4 defendant some of the notes he had 
away to tno cuintiff. The plaiutift now sued 
received uotes To entrusted to D. 

the tiurt they had been entnistcd by him 

r n'fmfsiecific purpose, and that tl.e defendant 

T-ff lariated in {videnco “ that if the paper h“‘l 
tiff) statta „;.b„r bavo taken the papers at the 
bought, ho woul . f jbe hank, or have 

most favourahlc_ » jEfeW the plain- 

sold them f ^ The defendant was not a 

tiff "as entit ed to recov er. ^ tbc Court 

load /ide holder fo - appeal.— ITie notes 

below, ^trubted‘to Z) for the purchase of the 

were espetoally e p.-Phear ,Z.— Upon the case 
Company ^ pKintiff, the transaction was a 

^r‘i°l^rmidUtabailmeut,and did not b«r the 
short f But upon tlio evideuce the notes 
character of ^ trasU P and remaiiie d so in b’s 

r“V'^ar?herefor ho plV.ntiff was entitled to 
liauds, ana tti>.rtro s BrUJEO IJahaik r. 

recover on behalf of the oaul,. ^ 

SCBVSIGEOVn . • • • 


OJEUST 


trust. 


.vce DEEn-C0.ST«v«t^.^.^ ^ 

See EccLESiasxxca™x^^^__^ 

See E.aEisH Law-Tnvsx, D--™ 

05 * 

See Hisdti ' Law- Esbowuesx— Alien- 

ITIOS OE EsnowBB Feopekiy. 

ATion OP r- p ^ ^ g 268 

See Hodv La\v-Esdowiie>i— Ceea- 
*" XION 01> ESDOWITESX. 

TIOI. U 1 a:- [1 .Ind. Jur., ET. S., 14 

14B.L.]a..Ap.,175 
I. Ii. R., 9 Bona., 189 
I, B.E.. 4 Calc., 56 
I. L. E., 13 Bom., 347 
I. L. B.. 10 AIL, 18 
I L. B., 35 Calc,, 113 


•cotUitiued, 

See Hi.smi L.tw-FAniiiios—AGiiEE- 

1IESX3 XOT xo PAEXHIOK. EIC. 

[I. L. E., 8 Calc., 108 
L L. R., 13 Mad,, 287 

See Cases usdee Hi>'du Law— W rui— 
CoSSXECCIlOS OE IVTees - Peeeexoi- 
ties, Tbusis, Beqcesis to a Class aicd 
Remoteness. 

;iee J tTBiSDlcxioN— S uit EOa Lasd 

Tunsxs. 

See Cases UNDBK Limitation Act, 187,, 

3. 10. 

See Limitation Act, 1o7L ^ 

^t.U 3) LI,.E.,3Calc.,323 

See Casks undee AIahomedan Law— 
Enhowment. 

See Res Jttdicata— Estoppel by Judo - 

ment . . I- L- R-. 19 

Pa. E.. 34 I. A., 10 

See Cases unkee Eigut op Suit— Chaei- 
ties and Teusts. 

I. L. E., 9 Mad., 325 
lind. Jur., O. S.,86 
L li.E., 15 Mad., 424 

Doolaratioa of— 

See STAMP act. 89 

Deed of— 

See Limitation A^^IS^T. 

See STAMP act. gO^scH. L^aet-^. 

Disavowal of— 

See Limitation Act, 1877, aet. 141(18/1, 

AET. 403 

for benefit of creditors. 

S„ IB.». j ^ _ 3„ 

1 3 Agra, 104, 321 

8 Bom., A. C., 245 
, , 1 Bom., 233 

L L. E., 7 Bom., 101 
I. L. E., 25 Calc., 642 
I. Ii. E., 16 Bom., 1 
L D. E„ 19 Bom., 12 
L L. E., 20 Mad,, 91 


• for specific purpose. 


See Limitation .^t, 187/. =• 1® 

s lOi . D L- ^ CaAo., 455, 897 
s. iu) .a. [12 C. I/. E., 370 

L L. E., 6 Mad., 402 
I. L. E., 14 Bom., 476 
6 B. B. B., 581 
13 B 


See Teovee 


TOL. V 


( PJIS ) 


WORST OF CA'^ES 


( or« ) 


thost— « o«- •«'< I 

OlTlng T>ower to ••■ll land lo | 

mof^slL 

&, Jre »wrr ox-«riT» »f>» Lmh>- 

T»r»Tl 

— lottrument of— 

, siAxr An IS 9 »ci 1 **t 5a 

t 6 it«uaso 

Notlco of— 

icmTlcsACT IS " 1*T lS3t(lS'‘l, 

»ST I !<. IL, 1 Bom. SOO 

Precatory Tnut— 
f$ OL CnsiTBrerto’* 

[I. Ulus AU- as 
LB.R ..4 Aiuaoo 

I.IL OLA.. 70 
LB.R..19U(ul 448 
B^Toeatton of- 

t 0»rs o» PnooF Tarir Rrrocanoa 
OF ion.i^iL.io 

n4 AfooraaL A^SSO 
— ■■■ — Scheme of management for— 

Sfi Hmvanr Z.X<. Cale« SS6 

SultrelaUngto— 

Vr* Cairj mta Uuot <r *>m-Csau 
nuieoTirara 


— Bolt to let atlde— 


S« UmaTtox Acr IS air 120 

[ 1 1 .. Ih. 20 Bom., ail 
1 . CrraKon of tmit—Ovarr <■/ 

^nftrtfromil Iml *f h m Ifirai (c-fartrrexra 
• ••mcfotui m / I i te onbr that 
the owner ot a tan! n»r toirt lot# h bhU a traeWe 
of It, he meat cilhereipreMlj teeUre h ouelf a tree 
Ice or moat OM tanifnase wl h, tateo iaeoaDectlon 

w th ho acta, ahowi a clear intml oa oa h a part 
to 4:Tnth xarlfctfall bnicficial laltrcat » t and 
to excrciae dcm smb and coatnl rcr t nrjoderlw 
w the eharacUr of a traa.e(. Fieai th* atcgU tir- 
^tnatance that as accoa&t haa brra optn^ by a 
lather la hu hoolu u th* nam* of h a aoii, U vhirb 
nioiiej a crcd ted to the aoo no pretnainlioa can ba 
» aed n India that the father nUnda to create a 
trait, IB taroor at hn aan, of the aaaa arpeannz la 
theaecoiuiL AtajiBll r Tm Hiar Ranivmu. 

[ 1 > la B., 0 Bom., UB 


a < calywii/er— D epi.. . wcamt-~utfm 

V perffrtl, created, 

although thcT* may hare hten no traniaBtatwn of 
po^e oo t taunot Or defeated by aaj auhaeqnent 
and! apparent duioaitaona of rorv 
‘'♦•'Uftorwarda made by hjn ' 
damDy the indir^omle et 


TBUST-coaJ aie^ 

a.ilal eg which bate a# a cUat, * Irttfcral lalmit 
tatbe •bo.e maell-c rej^rdrJ B<* a* rIIUIo 
for cm rtaa of new Imati to th Ir fatijor wU ht» 
haJ no r«*cT to tnaVe Vnl aa th* art* of » tnia.<o, 
and a aiUMe only to the exUtt of th* 
wllcb »nch J’arw'T* may he eot tW. Hot tla 
artUeoorlylo aap « »o* oot of Ui prisrpaj id 
the forJ. aoJ «jt to payroefl* ffUt u l> 
coit* B larticnUr me Uriel the family fo ttar 
naautenasce ec tAhe« rtpatiw* a* th re mar Ul r- 
cBBiata «* whifb woalJ rroJ*' t u .a le t» Ul* 
an acermnl of the Ult r *0 a* to char-* each {<«•« 
with what they may hara reed cd 
frepecCHr ahar a. JiM.nJt •»»*“*> J 

{3 Bom. 130 3ad £<1.133 

a, „ /*r*f J deefrea 

/.. ./ »e*i(-;ae*-/ed tr a ftr tf fnrr’j- 
i.teeer^r'c^''- 
Tb« plaint ff // waa Ihr nanalter of os* * «- 
rn>*<d. A aomr t*o ytara bef »« 

ISufi C««t rntdaUj C of frtn a ti«oty “ *he *» 
Utl of 1160(0 OB each f hla oau,.htet*. Jf ^ “ 
Fee Wlehon^ht alanural Zaai jar and 
oo h r by a fomal df d of a.tthm«>t wUi rafto* 

\ a Ullooa. Fee U Ko. h* at £ral 
a Loaaet Vnt Cnihsg Looica la B-mi*' 

Oenr he purhaaed a Gocrtrmjent ^ 

ofUMimonaal ridBeof BSWO. 
cLaeeJ in Ua own Mae and • aeparaU 
opened .a LU UaAa, bea-Ul -Th* »«««», *“* 

piotti^^y not* beanogo we-otlttemv **• 

aeronnthe deUudwlh ali.-iptn-i e'f*"**^ 
th* IlSJXet Inenrerd U and alool iw “jf* 

tpotu aoeh ta 'or wes-ifta sartU^n^ |“- 
charge mnrrorrT 0 p<r cent, n ertrt on < 
-•tjea of debit faWb tolrtral be camol ^ , 

>liaa giorrU I tiwtaeeoueitt a»J be cwd.t»d 
coont wUh Ibr btmat collected oa th* 

_ia. to time, allowbig InUnal at 8 prt rent. ^ 
rt*"* ofctrdl. He kept 
etnat of Ih* proerrd* of th« w>.c o- 

aeeoont of Intcriat «« ore _b«a 

BVt<ia" ThepIamUffaUtedlhalooth*^;*^ 

Ih* note waa U^ght her father A h o»,ni 
abowed at to her aajin “Thia U oor oo 5 
tt wbea JOB daat It a" and that ah* M» ‘ ‘ 
toalDdy laj ag - 1 wiU Uk* lb« neU Ajo,* 

crow np and da bn* aea*." CottoeotatiT* 

L-loeh hn,..<T diffred la detail* from 

lo foar rrapteta 

th, pWiff-waa gleen hy th* 

bn*haod,a* well Illy afoojth w tnesaprt 

io th* caao. burnt w** e *a ^ « 

plaioUfl by A Llaaelf altU-ngh he I 
yrata after the parchaa* of th* >wU a o 
death hu aon recotuted aom* tu a lo a i ^ 
lo b* Incoa* of th* mm of »S.oO> *•? of 
a d be {aid her loma, eqo alent to th 
the aotis with more or lea* rr5o}*{;;fT ^ be a^ 
daU of hia death, Th* not* rtwlf brwer^^® 


act et the a 


date of hia death, Th* not* lUeit m ,prn* 

w them commun eat ng w th th* 

prratedto hlmacltthe anm « th* 

thoagh heeoaUBoed the accoant ©f »= 
not* and tren beaded that aeconut 
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TE.U ST— 

T-it r !.fiU ifter the death of /v"s »o’J, his gr.tn - 
the defcuuuts ...ado 

ii„. tai i™:£' V mSm'S ?«“w 

to i-ay o£ U>ter.sfc accTuotl 

note or its aahu, lUid f • j established a 

duothercoa,assert.tb.'tha^G^^^^^^ 

decUraU.... of to establish a valid ^ 

iio'"S"rurfor S hoaks of acosuut j 
declamlioa ot .ru. . corroborate the testimony ] 

might very a-e.l oe 'f "J’:;'‘;^ttfactory deserip- 

t-on ivcre\nsumchnt of themselves to estiblish , 

trust- I'hile the oral testimony— which, if 
tSeii to other and -accepted as reliable', might well 
taken to„eiuei ackiiowli-dgment ot a trust — 

sulliceto estabhAthe 

" r:;.-!?.. /„s 

transfer of “"'““f ^ ^ £“it oral evidence. 

polutmg irresistibly „£ appreciating 

.to introduce a most Uiin„irou ^ , 

evidence in this couiitrj , dismissed, but i 

.10 »■,«, I—; b. w 

fiuled to give effiect--beiiig dui . 229 1 

^auoat.n Kuai-utPikA^. I- L- ! 

, ^^njHolete aift— Donor voiiitituHty himself 
to compute 3^ «. 

irusiee /or Linhility of.- 

if and 11. were Parsis, and were marned 
VC, ir 1851. The defendant was the widow of 
3/ who was the father of the pUintiff R. I ho 
“? l*{ta anoil to recover from the defeuJaut certain^ 

^’rerfmerpriniWy notes which they alleged ^d 
Oovcniiuv.il 1 . , marruge for lier 

'lather !f- that the said B during his life used from 
father J , j-eceive the smd notes fiom J and 

^i^t^heTnterest thereon for Ms that B 'died m 
ifZ mid“hat after his death the derendaiit, who 
'n;- widow -and executrix, used to di-aw the 
wia his j^ggg gjje obtaiued possetsiou 

intcreati fo y , since continued m 

of the.said note , had ei pUintiffs’ that she 

’^‘"'T.IvkeeSn" them and collecting the interest for 
'th-lt^he pUintiffs had been living with the 
JI; that ‘*^0 V . , the present suit, and 

wMeh''Bhrre?used ?o do. The defendant denied 


TRUST — coaliiiued. 

that her husband B had ever presented "ith 
Government notes for her separate uso. She nhegod 
th.tthe notes which had been deposited by B with 
J were her own separate property, and not Jf s ; that 
she and her husband had de-alt from time to time 
with them, and that no interest was ever paid to the 
plaintiffs, or cither of them, or for their benebt. 
She furtiie-r st.ited thtt some of the notes which Md 
been deposited with J had been dispos^ed «£ by R m 
his lifetime w-ith her consent ; that m UOO she 
obtaiued tho remaining notes J and sold them, 
and applied the proceeds to her ow-n benefit. At 
the hcniing it was proved that, on the occasion of 
tho iil-aintiff’s iiurriage, presents were made to JT 
both by her own family and by thatof tiie bndeg^m 

i R -ivo accouiiU were then opened ill tbe books of 

i tho firm of J S j' Co., of which M s grandfather J 
I was a partner, one of which showed her acquisitions 
i from iL own family, and the oth^ her acquisitions 
ton the family of her husband. The latter aeeounc 

1 eoutained an entry (under ihite August 18 o4) to the 
i effect that R, tbc fathcr-m-law ot M, had bought 
two Governmeut notes for R1,5C0 m ,R s name, and 
liad obtained the intcrebst on them, which was duly 
' credited to her. Other documents were produced, 
proved to be in the handivnimg of J? ““<1 “ ' 

which the s.iid Government notes w-ere .alluded to 
Is «ie property of Jl. and as having heeii purchased 
u-ith her inoaeys. In ISfi-i B died without having 
Indeed the notes over to M or to uny one m her 
behalf, and they remained in his name m the hands 
of J until ISt'O, when the defendant got ixjssessiou 
of them. Meld that B was liable to answer for the 
notes as a trustee, .and after B the defendant as his 
executrix and representative. In the dMiiments put 
ifcvidencc. B alluded to the notes as Ji's property. 
His placing them, as he did, with IBs grandtather 
was itself au acknowledgment, according to the 
practice of the class to winch ho bdouged, ttat 
the benefit was to be hers and her children s. Ho 
thus sufficieuay admitted an obligation as. ‘r“steo. 
The legal ownership was his, but he had ‘r^buo - 
Icd^ed with suliicieut clearness au obligation to hold 
and use tho ownership for the benefit of another. 
Such a purpose clearly maiufested coustitutes a trust, 
and burdened with a trust the property passed f rom 
B to the defendant #3 his representative, and could 
ho enforced against her. MM further that, ba\m„ 
regard to the genenil practice among Parsis, the 
coSdiiet oE.B in relation to the notes showed that 
it was hU intention that the property should be 
enioyed in sole and separate use by Ji and her 
chUdren. ilEUBAl e. Peuozbbm ^ 


T^Hee-Sscecutor de son 
causa— Appeal as to costs ■ Limitation.- One T C 
in anticipathm of death handed over Uis P’^‘>P«“y ’ ° 
the defendant, his brother, and verbally directed 
to pay certain speeifle-d debU and to apply the surplus 
for the necessities and support of his famUy. 
that a "oad trust was created, at any rate so f« as 
the debts were coiieeraed. The defend.-int claimed 
to have paid to -S'- tbo widow of one L, the deceased 

^ o ^ O 


Barol iruii- 


TOL. V 
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n OK B by r ( te X la k 
f r f for k wo « tl r AttiitAOl 

1 . «M) u b> npo t tltfi 

Ild to N 1y ll» dt(Tt<l>Bt 
1 »U f n ”'^1 w W n Ultn 
1» 1 1 y uT» ^ tn nl aitU ' <lU 
In t mr I »r^ if rW tVuit a 

r of f r lb uIjoIo \ U doo ta 
n»j t of lb' to t>fj* mliifb 
ndint » I »r a tfil f»U# an 4 »Ttl.f 
fo ibr of brr 
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TROSr—roj/i»<X 
ll« RiKlTir »oJ »i li iWcoM«tof all 
Coart Mtulloord the «*Uu»4Cid of Ibe irteif Tt*» 
WM oooe I* talMii. aloiti u jl'J/eof tlrf !«■«-* 
of the •.tatr out of ah rh ah a r kl the lti»a 
aeo la a off Ity the aJl. the » re *»• 

tmwerca U m»e OKuer for the isirj*-* of 
the (« ate at ifc ir attoloU diacntioo * t»fr by 
the pnfiu or by iWi^og or wUltg the eurp t 
TU Uottli for 1 fe cUio-ra tUt the h-« nt-h 
he a<cUr -a a cUrse oo tte r.Ulr JI^U lh»t t^ 
etteawoo aai *itb Q Ueicatri f ^e trsKl trUt 
(Let k« l*lwm» tl r I fe-tfoeou and the 


JT L llt}d a « fbal the 
treUKuiol n tur uktore of a t tl n ura 4 »!■» 
t ou tV>u b t « at oral 1 a ai t ipitn ofdtath. 
and fould tnl aft t lb hath t T t » itrtUrd by 
hu rtiren. . iriU« r.yfor 31 
Bttr 2 j ho* Qiiitr tM 0 raa othrapfl 
eat f tb fi I u* aftc |a I of »br tlen^d 
d bU b df u *a> n tb( }<Ml a xf an 
sen e a W a IaI I'ra^tirall* it n>a« 
latra aan I U t a o I tbe ap|t cation lo 

11 ailL f p e 1 1 » oloo *b cb eteralotah p 

de ■ f rt r I a J odder > roia Uel Boyitl 
a 7" mfl 3 7a<f jer A ' 334 nfmtd 

to riaffr— Tlat * n ii[«a tl^ find U(o of the 
ioaer Court the ofu f ai te r« tt irosll La e lobe 
altrreO uatrriaUy a fa our <f tW dtfrvJMt 
^rDSiioos SooTtir e I ivcaeacia 

tLL.B.17 Csle. eSO 


«i the the etju Jnloo tbeSoiptoriia i -» 
t! ry Liepin. duiro the 1 Uri 
OccaTtaiosT 


t tied t 


theetfi'Ct 
brcuTiiiost « 
XI-IL,Uaisa ,360 


oytr^ fMpci 

<raif— "hero a tnu( had Wn enaUd t<» apr» 6c 
porpo.*^ « t the performa cr of nliuiooe ud . Wira_r 
and the tnutfo had duly a||«otd | . 


other dut ^ 

anuth r truitro la hit place the Utter U neVutnUd 
toholdtletrurt.iUte f/efd that a deere. W o. 
hem made aga nit the truetrein-nonally thr -wlma 

o the W « ate oaid n t lue K.n u, „i j 
cUinoftho]nd.inentKm la. « could a aiKnao 
of tbo «v,rjnii of the lU e b UL n at of 
iLc h d, cf tU rcil on th gToond that tb r» 
»a« c. in U be a aiar-nn of jroSt run o^ to 
L 0 J^rionallv all r tbo iwrfonuaoM of the ImiU. 
Jh I alec lUt u a »a t la abich all the part e 

n retd . ocl befer- the Court th retooJdWiw 
entoltbetruiUDoraatovI iher 

'tbt^'t*^''* ** fthelruUalbfloi” 

‘HiKCBasnlUMwaT 

NmaUcuc I luB-l5CnleH320 

[L.E^16I A,1 


«»*'«• 

by traa»e a fo ram aacary *y oeaetyoye 
^^„fif-i,aaot,oa «/ Caa-rf—A liaUtw by b“ 
*41 d««ia.a iroprrty lo lUisUy “ 

cirUin Kltfio.* and thanUMe Ireate. 11i« 
of the teapiit) *ia taoi* than na* rtouifed lor tW 
mriuua i f the imil, and the tmateet l»l • ‘‘I 

IfMWiiOOlBthiirUna*. Tl'V ’'•»» 

doan kretUiu thaalahifb aUwd upon the 

Ui luruaeuf itbu IdiB* npaniUkod thtyprsf*!™* 

ariih a tie* t« imptoie the iwptrty to «wt» ^ 
and Bor* eubaUnlUl loildinir than the forwr ^ 
Tbeyeijandcd the euTplMof 
thr r Unda. hot found lhai to com|4 te 1^ •«* » 
fortb<»au» of It XWaaeweraaaor Thwtb J 
pto.'M'd to raUe by i»enaa,rtah the 
Ibev ealcoUtrd that th* a bo.» ru.rt,igMl»W 
W 1^4 ufl out of the aarpla* rente of the tre*^ 
peoperty *lthia three nark Ihry filed * y 
prayioa tliot tl^ Co'>« lanrtioa tleirof^* 
Wte^r Court. Ic.eitt rtfuRd .1* »«ci^ 
d the an t DlMIurt NowuoJt 130*» 


r Mrt-nui Neeavtriyri 1 


any 


~R jll, f u 


e Suit for tlecUralloa ^ 

_-i»oai»«e»®« ef trait preprr/y— Xrror* e/*«f “ 
In a an t for df* aratiOB cf Irual * Ih 
laoda. It maal b* aWtoi lUt the party agawat » 
the tmat la prayed mnat laie ot.Uui«l a more 
ncUfal JwiKtrioo of the la lit. but iQiprfiwrd 

bu.^ Bourie.O 0,3 Cor,B* 

10 BecognlUoa 

"-» a , 8 A talubbdar dcciawd 

•a/.*/' pn, d.dbyailforlb “f“ ®^‘‘“r,7oa 

id re»« ade. OM at a t mr t* h» ,ill, the 

aauaJ pranud » 


a *f /br 1/a , 

•».* w w; X&i7,Lrj^T„ 

lit. cfciw n .b« ^ 

for^lhe adttu u»v„a IrraU , 

•I erronUd. On the apfd ralica (d nnd TataiidiOt, tbi 


hrrnam* a-ai amaarda enured Jo Unt 

unJrr a 8 cf the Ondl K. a c* ^ th* 
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TSU ST — aottti n ue<i. 

Held hi a suit by tbo widoiv- ucxt in oriltr that 
such senior widow had undertaken the trust of 
carrying cut the provisions of the will, and that a 
decdof gilt made by her traiisftiTcd only her interest, 
which was an estate for lift-. B-titANUKD Kfau c, 
I’achusatu Kp>k, A^!t•^•T Bamadcr Srxon r. 
RAoinJSAxn Kuar 

[I. L, B,. 8 Calc.. 769: 11 C. Ii. E.. 149 
Ii. E„ 9 I. A., 41 

IE CoESatioii of trust— Cc’srt' 

/io» of purform^ince by covyreyation qf particular 
form of tcorsliiy— Commeucoiieiit of different 
form of Korthip. — If the cougrcgalioaofa church as 
a body cease to follow the ohscrvancea of a particular 
*form of worship, and in preference for forty years 
folloiv those of a different form of worship, there 
would bo no one left for whom and by whom the 
original form of worship can be continued, the objects 
of the original trust ccaao to exist, and the church 
funds and property become impressed with a trust 
for the perforuianeo of the later form of worship. 
ilEDLUa C. ViCAB APOSTOtIO OP IfALAnAB 

[Ll..B.,2Mad., 295 

12. -- Suit to enforce trust— -yuif 

for enforciuy reliyious or charitable trusts — Itiylit 
of suit — JPieadiup — Security for costs. — The repre- 
sentatives of a te-stator who has created trusts for 
religious or charitable purposes, iu which the repre- 
sentatives are not personally interested, may insti- 
tute proceedings to have abuses hi the trust rectified, 
there being no olUcer iu this country who has 
such power of enforcing the duo admhiistrutioii 
of religious or charitable trusts by luforiiiation at the 
relation of some private individual, as is possessed by 
the Attorney 00101111 in England. A suit for this 
purpose should not be admitted unless tho plaintiif 
gives sutUcient security for costs. In order that a 
decree for au account may be made m favour of the 
plaintiff in such a suit, he must allege substautially 
iu his plaint that which must be a distinct breach of 
trust ; it is not suilicient for him to make out a case 
of mere suspicion, or to rely on particular passages in 
the dofoudaut’s written statement. BuoJououuK 
Doss r. Htruaoicmi. Doss X. Ii, B., 5 Calc., 700 

. 13 . Eeligious and charitable 

trust — Mortyage of trust property — Uiyht of 
trustee to impeach acts of Ms predecessor in office — 
JEndomnent for charitable purposes. — Property 
granted for rcligioua and charitable purposes is in- 
alienable, except under special circumstances. Bo 
person, other than the duly authoiiccd trustee, can 
alienate by sale or mortgage the property of a reli- 
gious trust. When a trustee does any act in breach or 
repudiation of the trust, such act is not binding on 
his successor in the trust.. Ou tho death of J9, the 
hereditary trustee of a dovasthau (or religious endow- 
ment), disputes arose betwecu ff and C as to the 
succession. (J claimed to succeed as D’s adopted 
son. C denied the adoption and claimed as D’s heir 
and nearest kinsman. C obtained a decree against 
tho widow of D for possessiou of tho savasthan pro- 
perty and took iiossessiou iu 1874. ff, iu the same 
year, obtained a decree against D’a widow, awarding 
him possession and management of the propei ty. He 


TEBST— cojif.-a tied. ' 

sought to execute this decree, but was successfully 
resisted by C, who had already got possession under 
his decree. Pending this litigation, tho widow of JD, 
tho deceased trustee, u ho was de facto manager, 
mortgaged two villages forming part of* the deva- 
sthan property. To pay olf this mortgage, G- mort- 
gaged tho villages to the plamtiti in 1S75. Tho 
mortgagee sought to take possession of the villagso, 
but he -was resisted by C. Thereupon G filed a suit, 
in foi-md pauperis, against C to recover piosscssion 
and nianageuieiit of the whole duvaschan property. 
Pending the iu(|iiiry into Q’s pauperism, both G and 
C referred their disputes to arbitration, and au award 
was made in 18S1, by which the mortgaged villages 
and some other jiroperty helougiug to the devastbau 
^ero assigned to G and his heirs in perpetuity. In 
18S-i the plaiutilf sued to enforce his mortgage lieu 
by s.ale of the mortgaged villages. Held that, the 
villages being trust property, it lay upon tho mort- 
gagee to prove circumstances justifying a chaige on 
such property. Held altO that, even assuming that 
the uiortgage-money was actually applied to tho pur- 
poses of the endowment, the mortgage could not be 
enfovecd against the property, as the mortgagor was 
not a duly authorized trustee. Held further that 
the award made between C and G was not binding 
ou C’a successor iu the mist, as V professed to act iu 
tho matter not as a trustee, but as full owner of the 
deiastbau property and iu repudiatiotf of tho trust. 
GaHESU DU.VBXIDBAB HAltAUAJDEV r. Kesuavbav 
Govisd KrEQAWK.AB . I. li. E,, 15 Bom., 625 

14. Assignment of religious 

trust — Delegation of trust- Appointment by 
truste- of an agent for nine years. — A pei-son holil- 
ing land on trust to supply a temple with rice, etc,, 
out of the income of tho land placed tho defendant iu 
possession of it under a lease, and subsequently in 
1SS8 demised it to the plaintiff for nine years under 
an instrument which provided that the plaintiff should 
collect the income, pay part of it to the executant of 
the iustrument, and with the rest perform the trusts 
above uientioued. In a suit for rent tho defendant 
denied the plaintiff's title, questioaiug tho validity 
of the iustmnient of 1858. Held that tho instni- 
ment Was valid, as it merely appointed the plaintiff 
an agent, and did not amount to au assignment of 
the trust. KBISHNAJIACHABEU v. KAXSAOHAEIitr 

[I. L. E., 16 Mad., 73 

15. Cliaritable trust— IF ill — 

Deeds not carrying out kM ^Hisapplication of 
funds— Hislake—Liaiiliiy of trustees — Ziinita~ 
tion Act (HF oflS77J, s. 10, andsch. IT, art. 120 
— Fraud — Accounts — Discretion of Court to order 
accounts — Jurisdiction of High Court tchere charity ■ 
established by will is outside the jurisdiction — 
Adcocate- General, Right of— Decree in prior suit 
brought by, trustees of charily — Cixil Procedure 
Code (18S2J, s. 43.— One D R, a. Jain, died in 
E ebruary 18G3, leaving a will. His widow JP (defen- 
dant Eo. 1) obtained letters of administration with 
the ivill anne-xed. The testator died possessed {inter 
alia) of a half share of certain property iu Bombay 
known as the “ Bliimpura property.” The remaining 
half share belonged to two other persons, viz , H D 
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TBDST~fe«f-«*<J 

ani 31 T «j III "Jl tlif Ujuor 

a nc t ft) resUl o( lui LaU •l.arr lx 

• 1 * 1.1 on Uii? »*dluira flairULU or r Iigif«»i rudoif 

mict of a (<iBil at JarVbo in Cutrb ard IM otMr 

nw tj U nof in ctalli ling t«o taUiaralH<ne at 

JuVin and il r ilirr tn latiUus. lie alaiait ai«rt 

a *001 of m 2 r 10 f wbirb HI 01 000 mire t« 
be ixpftid'^i in lailding a triniilr at Jacbbot and tl i 
bslaree of H2 00 in eiirtin, a inarkrt near tb* 
t ffijlf at JacUio Of if tlial ifaa npoanble >l 
irait he jpcDt in P»Utana The jla rt rtroilaineJ 
tint of the «ld:6000aloBt IICO toOhadWni ajunt 
in bnjing a jicpcrtj in Comlay railed lie “•tlooj 
jToperiT for the pnrjieae of olaUulinp a arliool 
there and alo t lltiOlO'i had Wm upended >n 
enetinga traple at JaeVho. hot that acthiog had 
been dene nith tbe halacre nor I ad a oiarLit been , 
litibluhed at daelbo. All that Lad been d oe (here 
a-ai to erirt three ahepa nheh <tat ahoat {tSCtO 
The plaintiff Innher itatedtha inlHS T (d f<n1ant 
Ko. 1) had made orer the aehool p opirtjr** and 
(hr Bhinpnra pn |ii rty " (o th et troa e « on tn»U 
ne* ttrict! i a oriauee v th the teelator* nil 
aa alene a t {ort> Indu Ibu died (he trualK* 
a re to ap ly n e molt; (the tit rerU (1) ua 
ta.aTarat or aisa>pii at iaille and rUitana, 
(2)11 fiaalm: tie eaal peo]1 lo I esUy and JaeUat 
annualli (3) lo the aoralip ealUd lataribadl at 
the deratir \UTeple) la Dos lay ard laekh*. and 
(4 IB letertaimns aid elotbiae lie gorib ({net) 
tn l.om.«y and laeblo. Oi the remaiais; set ty «f 
the renta (6i one^half naa to go to taidiana 
(cbtntua) ol the deiatar (tcm[le) at datbboi and 
(C) tie abet ball to eLantaa at terh pUeie a* 
tie tneteta ibonU ibuk it. In tlu (oi oalss year, 
cii A Iba 17tb Aprd 1SC3 P (defeadaot ^o. 1) 
and the oaneri of the other oio cty cl the <* Obunpnra 
iropcrty roartyed the whole il tW pwpeity to 
^le^ to apply a BMrty of the rtnt. 

(wbitb ail to be eODtidered ai not feoa /^e tbart of 
V" HI in ladiiarat aud alai-nn r •! 

is." <"> “ >1' 

Jn ^ aconair* no the 

mnoirma^ of S T , c.ath (3) ,o the wenUp 


'■* •aelbo and for •adham gettralli Tl.» 
toti««t tipointed bi the t.o deed;" ~ i,* Tt! 

lb. to the foat At 

«ere dead ‘™*i***."‘?‘* *“ 

quentdeedabuntTer rt'rttn 

and tbrj^nh ® ‘■,*^‘^»l-»^*'*«»arp4nte4 

STK ike. "" » 10 

ana 11 of the KkeJ prepcitj The pWt 


T&USTwoaliaaed 

the lOUi Harch at Ux teUlicn e.1 two tBUBhen 
ct the Jam Runamnitjof Ca‘tb prayed that la» 
dunUUetrojtaof the te»la*«>r’* will initbl he ^-tvd 
fut, as 1 eooebt for accouriti acalnet the "j 

the U.talew acd lb tni*tcei cf loth tie dfede,aoJ 
fra Kk»r tie Uild tbal the High t w I of 
(•inlay 1 ad inriedietxin to rale aeleene d«.4r .? 
the* tni»t» Bjea wLieh the trerrfre of the deid cf 
OetoAf JSCS held the properly eonipri*,il la tut 
deed and fer retUfj ing the dred In aeeonl^ *itJi 
aseb ibrUratun, Int tint the toort wid B t p 
fcrtbcriaccttl nt-aerbeme senWe-MTiroK^ 
14 heqnealbid fir the piuiKee cf f naJms aetsrtj 

Mia de the joraJiCtwiB, the Court band* the 
to the true eee nanud hy the tealatce. 1 ' 

to the fparti ei the eoootry u which ibe et^7 
u to be taUllubid lo eeltle the tchiioe ia < 
alter tUl the »uit wai eu-t hamd by to ta ^ U 
t MX fo- re-etiCeatiea of the d«d li I6c8 Ife 
ene agaiaat J* defendant liet 1) afi ^ 
the trottrea of the died of IrW and* ” 
f t tl e jiuiioae of foTowinp the trert * 
tbilr band* and baeui; it apiuod to P"*,* 
portwi. I f the tnjt. and tbefif re came 
of the LimiUticn Aet (X\* of lb70 
fraud aud wOK^nty made »o**f**,'™*~ . the 
chanty wbiI !• ettahlubid at t^« liean»S “ . 

eaee. and eanuel U allcued lo lx neewd ^ 
lititedeBUt-jnetlly in th« eourvof Ulus«««;to 
Wtert a* trnrt-decl of * eionty, ciKutod Mt^ 
oB.iilly to lUr dnlh of a Kiutpr saW ^ 
wdt th4 cbenty au eeUlliaLed. dej* twt 
ecaform lo the prceUionj cf the Bul, it » 
p^-Ue* of Ibe t oort, when the duetepaoey b»* »" 
lude hy iLie air, to tii t the Pajt 
the ttauie upon tb* tnutMa. 
na dejoandril aa acfoaot from J* of lU 
pictHtty from the UltaUr'a death te. tbec*^^^ 
the d td of tho Ulb Oetooer UC,S aud of the 
beniw pxpoty Irooi tba date eJ lx If , 

tatse time, and aliei an aecoanl aguaat to* • 

of the deed of I7th Apwil IStS, of tbo " 

Ibe Bbimpnia property, and of lU 
J/tU tbatWmta oneW no* « I* 
i y e bad BCH-a oeer toe property m 
to tmrtee. lu ISxw TL.re wat no 
•be bad erer UKd any cf the meotne for Let «« 
ForpoMC. and ae prtmmptien wja tb^be » 
UilbruUy diKbarstd her duty The ««='f 
pTolably barred hy art 120 of tie L 

AetrXt oflS;?). Ihetnuteuof toei^uofl^ 

bad paid eiftr the income neeired by tocm “ 

Irurti^cf the rarlirr deed •£ 

to receive it. and therefore no 

elccreed .guMt tbem. The pUiutiff 

tor an aecoiml agaiurt the ”t««*“totirrt .r w 

who bad been init^ of the deed of 1 uS, 


1 6» 

the diU of lU Mcmuem m . 

bndrr a ilecrce J*^ m a l’”''^A*“v™5tby 
C11V89) dated the JOtb toe 

tlx tmatc-ea. they had received from y * i in U 
balanee which in that fait they 1x4 e^^ to ^ 
due from him to the chant}, 1» 
treateei bad not aJied for an awounl H 
Brid that the AdiocatecOcneral a* pUmUff « “• 
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preseut suit was barred by the decree iu that suit 
under s. 43 of the Civil f'roccduro Code (Act XIV of 
1882). The trustees, having thou omitted to usk for 
au acpouut, lould not sue again. The Advocate- 
General represented the same interests as they did, 
and was therefore eiiually bound. Even, however, if 
that were not the case, the Court in the exercise 
of its discretion would not direct the account asked 
for. Advocate-GesbbaIi oe Bomhay r. Bai Pus- 
JABAi . . . I. Ii. E,, 18 Bom., 551 

36. - Transfer of property on 

trust— Transfer of property hy caneict sentenced 
to transportation. — B, having been sentenced to 
transportation for life, presented a petition in the 
Eevenuo Court, in which, stating that he owned a 
certain zamiudari estate, that ho had been so sen- 
tenced, and that it was necessary to make arrange- 
ments for the payment of the Government revenue 
and the management of the estate, he prayed that his 
name might be removed from the revenue registers, 
and that of P be recorded iu its stead. Meld that 
the transfer of the property by P to P was iu tho 
nature of a trust. Murga Brasad v. Asa Bam, 

I. L. B., 2 All., 361, referred to. Hait Eaic «. 
Duboa Pbasab . X Ij. E., 5 All., 608 

17. Property held on trust — 

Assignment hy trustees — Limitaiion.~la 1870 the 
purchasers and recorded proprietors of a four-biswas 
share of a certain village caused a Statement to be 
rocordcS in the village record-of-rights to the effect 
that B claimed to be tho proprietor of a moiety of 
such share, and that they were willing to admit his 
right whenever he paid them a moiety of the sum 
wMch they had paid iu respect of the arrears of 
revenue due on such share. Iu 1843 -If purchased 
such share and became its recorded proprietor. In 
1877 M, the sou of B, sued tho representative of Jf 
for possession of a moiety of such share, .alleging, I 
with reference to the statement recorded in the record- ] 
of-rights, that such n.oicty had vested iu -It’s as- i 
signors in trust to surrender it to B or his heirs ou , 
payment of a moiety of the sum they had paid ou 
account of revenue, and paying into Court a moiety 
of such sum. Meld that that statement could not be 
regarded as eridence of the alleged trust, and thafe 
assuming that the alleged trust existed, tho suit was 
baried by limitation, SU having purchased without 
notice of the trust and for valuable consideration. 
Kaaial SisGH V. B-Aiui. Fatima 

[X X. B., 2 All., 460 

18. — - — Bolder of miss- 

ing person’s estate — Possession-— The possession by 
the widow, or some cthtr member of the family, of a 
missing person’s estate may, in tho absence of an indi- 
cation of its being adverse, be considered to be that 

< of a trustee until the expiry of tho term fixed for his 
return. Nabaik Sahai c. Posoo . 2 Agra, 78 

18. — — Aiscondiny share- 

holder — Custom for his share to be considered as 
held in trusifor a certain time— Failure to reclaim 
sSnre.— The plaintiffs sued to recover a share iu a 
village on the allegation that it had been taken by 
the other shareholders of the village in trust for their 


TEXIST — continued. 

father, according to.custom, on his absconding from 
tho village by reason of his inability to p.ay his quo- 
tum of Government revenue. The only evidence of 
the custom was a provision in a wajib-ul-nrz that the 
share of a pei-son who absconded should be held in 
trust for him for twelve years only. Meld that, as 
the father of the plaintiffs did not reclaim his sh.are 
within twelve years, tho plaintiffs’ right was forfeited. 
Kahana c. Dxa Bam , , . 5 JX. "W., 170 

20. — — — — Wajib-ul-urz — 

Absconding co-sharer. — Where a clause of tho wajib- 
ul-urz of a village stated iu general terms that 
absconders from such village should receive back theii- 
property on their return, tmd certain persons who 
absconded from such village bofoi-e such wajib-nl- 
nrz was framed sued toenffree such clause against 
the purchaser of their property from the co-sharer 
who had taken possession of it on their absconding, 
and vvbo was no party to such wajib-nl-urz, alleging 
that their propei ty had vested in such co-sharer in 
trust for them, — Meld that, before such eo-sharcr 
could be taken to have held their property as a 
trustee, there must bo evidence that he accepted such 
trust, and this fact could not bo taken as proved by 
the wajib-ul-urz. Piabey Lae r. Saeiga 

.[X X. E., 3 AIL, 384 

21. Wajib-ul-urz — 

Absent shareholders. — Meld that a village adminis- 
tration-paper which provides for the surrender to 
absent shareholders on their return to the vilhigo of 
the lands formerly held by them docs not necessarily 
constitute a valid trust in their fav our, although it 
may he evidence of such a trust. Where a village 
administration-paper piovided for the surrender to 
certain absent shareholders ou their return to the 
village of the lands formerly held by them, but 
did not contain any declaration of a trust as existing 
between such absent shareholders and the occupiers of 
their lands at the time such administration-paper 
was framed, — Meld that the administration-paper 
could not be regarded as evidence of a pre-existing 
trust between such persons, nor as an admission of 
such a trust by such occupiers Habbhai c. 
UUMABI . . . . X X, E., 2 AIL, 493 

22. Absent co-sharer 

— Wojib-ul-urz. — S and his brother owned an 8 annas 
share of a village, and M and J> owned tho other 
8 annas share, the parties being related to each 
other by blood. In 1865 (Sambat 1921), at the 
settlement of tho village, the following statement was 

'recorded by the settlement officer iu tbe wajb-nl-urz 
at the instance of M imd B, with whom the settle- 
ment was made, S and his brother being absent 
from tbe village and having been absent for some ten 
years: “We, M and B, are equal sharers of one 
8 annas and -S and (his brother) of tho other S annas 
in tho village according to descent : ten years ago 
S and (his brother) vveut away into Orai ; their 
present residence is nor known: they have not left 
woman, child, or heir of any kind in the village : on 
that account the entire IG annas of the village are 
in posscssiou of us, M and B. At the time of the 
preparation of the khevvat we made a gift of 4 
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mniiis of 0-07 o«R < ij;bt annoi M P ond Uare glfm 
liiiD poucssion of 4 onou of tbe S oBiui Ixloog* 
log to 0 luid (bu brotUtr) ker] ms th« rrsuiniBit 
4 ftuuif II OUT OTn joBouioa vbm 5 Mil (bn 
brotbir) Ti am to Ibp vilUg;, ir« tbn-o who on 
10 poMittioa thUI f op tb« 8 innu •h4T« of tb« 
&firt«s J prr>oo« Id ilorrb l-iSJ 5 ini-d P for 
pOwuoD of ibr 4 ODUM mrotion d in th« w>]ib> 
si DTI u hivin, k«cn lESilo am to bm by H M>4 
Xi rot ef ibr 8 onnu »bsrt belong sg to S nod 
biibroiJitr Ur butdbu •oilBponlbc w»]ib^) ari, 
bob UJ not 11] (nil)' (Ute thil tb« iWc id (Uitbii! 
brm lotraitcxl la II »oil 21 oo the sodmlnadioj 
tbot it iboaM br retarard to blm wbrn hr rrclalmcd 
lU Tbc lowtT AppdUtr Court ditmiurd tlir «uil M 
bniTrd by limiUlioa oo the {masd that Pt pcuto* 
uon of tbr ibare 10 nit brcomt adTint Is ISCCo* 
1SC7, dorr than twriir yrara brforr tbr ia*l»iil» d 
oftbrmt,wbru S barng r<tornrd to tbc tilbgr 
badrUtmrJ tb* tbirr and P hail rtfuwd to nxrrtf 
dcr it On iiro >1 afival it «u oo cnlr<J by S 
that ssder Ui tmni of th< wa^iln I on Pt poaar* 
coa wai that of a init*< a< 1 bia (Ka^-aiuM roalj 
notlrbrllta r a<fr (tr fcr '•ngju y —That 
isanascu ai th r««aa qi drcrt rnuiLcr tW tha 
aha> JO ioit liad trm i-ulniitid by n to if aad D 
to tic aadtlitandirg that it ibonU kw rrtontd to 
bits abca br rrfUitttil lU ac4 ac anrh a troat mid 
not br implird ftoa tbr wna* of tU« wai j*oJ or*, 
wh ch ainauoU-d to ootbug mto tUa aa arLoiwc 
Ic^etit of i’a t Jr aaJ aa cfr.t to lurmiJcT cm. 
**“?“ *^« b# (ctomci and u whn br iltj ntom 
la e» 18C7 r trfuarj to nrtradrr poMoaiion. j 
WM Mood tobarciird tomoicr Ihr tban in nut 
twihr (CM frem tbo date of aarb nfocal. 
w aa hr bad failrd to do «\ tbc nit war b^rd br 
laniUtioa P„ Putton. y-Thal alt^b iw 
nwolKiB war loada la Ihcwajib nS Qraef rurbaUoat 

»'ii:5«l"d the on at wa of asrb a tn t 

r I-IEIJ. Nwaa Llfc B., a ATI , 463 
-^diaabUity 

» auigsed to tret^ra h. 

ss,-' .t' V £' 

OA ^8*«. 321 

tr^tfund-Ch. 

a credilor’a tnuMrrd 

9Wr-s.r.?£-sS£ 

•on, l«l, U tt. 4 «. ntaiil.il.jS- 


TSOST -roatiaari 

tribntwo of fuoJa In Iba lUfemltnl'a peahOJiM 
all 0 *t«l to tlitr trtiElof* by way -f •fin “'• 
UBrUunrJ by tbon for fcaty ytara,— ifrfd that tbi 
tdaiatiff wao cot toUJfd to Wfb rrlul. * 

iloaaiay, i» if ,lliy .iTT.dj.'loguubrJ. liitwtt 
tixrBn>tue Anartaaot i ti^ 

ti.r».a.4iifla,4W 

25 — BrtulUna tnut— /a,r»l.»a ef 

•artt—iaffifj frarf. iVrtaiay/too 
fnm~ht to rteoTrt pManal a ef a Utolh. uia to' 
allrrtd fcTWndtbat ibetnorUJl wiJt w.bifA*!^ r’’ 
rhaa* wai inada wrrr rollbe Bi-nrya tf 

whoa* came tbr piDprty waabiBolf- but pfa U y 
Withwhom bewaalmogaabtr haabaod,aadtolb«« 
raaanattliiostrcatloLTfaioaf. Ra Pny Coairt 
ODudirrd tbit 1 L» rcry pnaoipUaf a rmU^g tin* 
raa that thr pn party had b«i> pnriband * w 
biloa^iog to a&olhcr, with aa impUJ tre*. u.“ ‘‘ 
aWU tulonju that other ponoa to wboathrtwnrj 
alra heVyiged . bst that, if U waa the i»Unt»^ tse 
ptfaoo to wb«D thrmooey brlMgt-d that tbi« 
be to anth Unrt.co nub lQipli«.j Irart ^ 

mtlicaliOQ, and tbr prfaanipt.oo weaU «>•,» ” 
nut be tbe Ucta Ata»»oo>*uii KatscK 
Aaaarrnxtttata . _ , ,m 

[17 V7 IL, aiO : id SIoomA I. A-, w** 

33 

- 010 / 29 tar J/, e. 5— Tbr plaittiff. **» *“ 
tbe widow cf y. wed tbe defendaDt. lie »««<«* t 
Xlorewtira ntocf fi T»« ^ 1 - 

<baa«.icoory of a Imro "hieb bad U« Add 
hia UfitJoa. and wbieb the plauUt aHfftd Lad N««. 
ahoflly before lia dratb. tootryed by bar k..*-aW jr 
toy In iraat to tell and UW tbe prweda m bw 
for (e't family TbedefendaatdcsieJtbatrjfct^ 
laaietod that J' had pnicbaa^ tbe bouao ln» « « 
raloable etnudrttiKai. I olh and O were t 
Jfald Ibat. een aaaunuas that so 
glr.a I J y to O for tbo houam tie '"JT 

ealitW to aurtwed. In the aberaee of tonaidfiatt^ 
tbo treat of lie heoar.wbicb waa admiairfli- oo 
Tijed by (f to y, woald bar* moited to a 
nnleaa. nodir the fooirUiooa of A 7 of 
of frauda (59 Car If. e 3>.LavO) b^ d«U-td 
in wnUnir aomo other treat wbith »»* “ 
aapmrde tbo rrau'tias tiuit In Ua twm 
^o»nehdrtlaratloncf treat in writing ~ 

If, on Iba other band, th* treat did reamt to ta. nr> 
no douU. misbW aa e-iuiUhla owner of 
ha»o duroaed of hia letonertly wul 
tbo plaintiff had cot qualified berailf to “?•* " 
rcpreaeBUtirr FroUte bad cU been obtain.d of IW 
wiU and. enUl tbo will waa prated, it eoul J o« ^ 

aaid that O bad made a particelar ^claratwo 
troit by It. hor without probat* could the 1^' 
Uhr op tbo poe two of lcp»f .ti 

drccaatd betbaad entitled to enforce bia n»hta . *e i a 

aaonaat otbrra. bu ngWa under th4 ‘upt^ 
rcanlUag trnit. Except aa (Xfcntnx a- “ ■- 
tr^. thoiUiotilf «nU 


propir*y 

eoforo* ruhta eqoiubly » rated in b*f 
beahaud. BulIaxEcraai 
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27. Breach of trtist— Barl/e* — 

Defaulting iruslees — Breach of trust henejicial to 
trust-estate. — Tho Court: ivill not, at tbe instance of 
one of two defaulting trustees, declare the liabilities 
arising from a breach of trust without having all the 
parties concerned before it. Eor will the Court pass 
an order which might in any way tend to be con- 
strued as an assent to a breach of trust already com- 
mitted, even though the breach may have been bene- 
ficial to the trust-estate. Baerx v. Stbbi 

[1 C. L. E,, 80 

. 28. Eevocation of trust — Volun- 

tary settlement. — .d, being' at the. time unmarried, 
executed a voluntary settlement by which he created 
trusts for himself for life, and after his death for his 
issue and widens (if any), with ultimate trusts over. 
The deed contained a provisiou empowering A at 
any time, with the consent of the trustee, to revoke 
the trusts and to declare any new or other trusts. A 
subsequently married, and after his maniage exe- 
cuted a deed of revocation, declaiiug that the trust- 
property should be held for liimself absolutely. The 
trustees refused to kaud over the trust-property, and 
A thereupon instituted a suit to have the trust set 
aside. His wife was a minor, and there was no issue 
of the marriage. Seld that, although there might 
be cases in which, where no other person but the 
settlor was uitcrested, the deed might be regarded as 
a mere direction as to the manner in which the 
settlor’s property should be applied for his benefit, 
and as such rev ocable by the settlor, yet that, in the 
present case, there being an infant beneficiary, 
the deed could not bo revoked. GoiAii I'Assis r. 
OrriciAi TEbSTEB of BEyOAI. 

P. L. E., 8 Calc., 887 

TEEST-PEOPEETX. 

See CoiTBT Pees Act, 1870, s. 19 D. 

[LL. E., 23 Calc., 980 

See CoTrai Pees Acr, 1870, sen. I, abx. 
11 . . 6 B. L. E, Ap., 138 

[11 B.I,. E., Ap., 38 
7 B. X,. E, 57 
14 B. L. E., 184 
I, L. E., 20 Calc., 575 

See Hisiw Law — PABT iiion— PnorEttxv 

LIABEE OB SOI TO PAKTlXIOy. 

[I. L. E., 18 AIL. 428 

TKUSTBE. 

See Costs — Sieciae Cases — ^Tbttsxees. 

[13B.L. E,383 
I. L. E., 11 Calc., 628 

.5ee Costs — ^Taxaiiox ox Costs. 

[X Xj. E, 18 Bom., 188 
X. L. E., 20 Bom., 301 

See Eseceiob. X X. B., 2 Bom., 388 

See Hindu Law — Endowaient— Succes- 
sion IN Management 5 B. E E., 181 
[X. X. E, 7 Mad,, 498 


IPEXl STUB — cant inued . 

See Hindu Law — Endowaient — Tbans- 
xeb ox Bight ox Wobshix. 

[3 O. X. B., 112 

See Insolvent Act, s. 40. 

[I. X. E, 3 AH., 799 
See Casks undeb Liaiitation act, 1877, 

3. 10 (1871, 3. 10 ; 1859, 3. 3). 

See Mahombdan Law— Endowaient. 

[I. X. E., 18 Bom., 401 
See Malabae Law — Joint Faaiilv. 

[X X. E, 2 Mad., 328 
I. X. E., I Mad., 153 
■See OUDH Estates Act. 

[X.X. H., 3 Calc., 522, 645 
X. B., 4 I. A,, 178 
X X. E., 26 Calc., 879 
See Pabties— Pabties to Suits— Debtob 
AND Cbedixob, Suits between. 

1.3 Agra, 104 
I. X.E, 3 AIL, 709 
See Cases under Tbusi. 

See Cases dndee Tbusts Act. 

See Vendob and PcEcnASKB — V endob, 
KIGBTS and XlABIXlTlES OX. 

[7 B. X, E., 113 . 
See Will— C oNsiEcciiON. 

[4 B. E E, O. C., 53 
I. X. E, 2 Calc., 45 
1. X. K.. 5 Calc., 228 

Appointment of— 

See Act XX ox 1863. 

p. X. E, 3 Mad., 401 
X X. E., 17 Mad.. 212 
X X. E., 19 Mad., 285 

Appointment of. Prayer for — 

See Valuation ox Suit— Suns. 

[I. X. E, 19 All., 80 

^ Assignment of property to — 

See Debiob and Cbedixob. 

[3 Agra, 104 
I. X. E, 19 Bom., 12 

Commission allowed to — 

See WXU, — CONSTBUCIION. 

[I, X. K., 24 Calc., 44 

Constructive — 

See Endowaient, 

[1. X. E, 23 Bom., 659 

See Iasoltenct— O iEDEB and Disposi- 
tion . . I. X. E, 2 Bom., 642 

— Distinction between trustee and 

director. 

See CoAiPANV— PowTEBS. Duties, and 
Lubilities op Dibeciobs, 

[6 B. X. E., 278 



t 5251 ) 


DIGEST OF CA&E>. 


( 5253 ) 


TBUSTEE — uni 

NominttUoa cf— 

Evcovrvc'TT L Xk 18 AIL. 227 


of temple. Breach of truit by— 

'^rr Jraisrj iio'* or Cbijosai Corar— 
Gzm:»ii. Jraiibicrms 

[t Ik 1 hlad, 66 
— Bight 0 ^ to sue. 

Stt Cranricin tit A] aiairrutiov— 

RlQBT >0 tea OB IXtCTft DUBtl 
wiTiion CxiTirtCAn 

[L Ik B_ 20 Uadn 162 
Ik IL, 24 L A, 73 
Stt Dnroi UTD ratnniB. 

LI.li.B^20hIa(L,01 
Suit by— ' 

IJivnr Liw ttlUr— Co»«acc«o» 

OT \\ UU— 1 UTtt> i'D <OJtl»v.*aT ' 

ImaiiTi L Ik Bk 1 Som^ 269 
Eblt by, to eject tteepeiaer 
2 fr Ristrr or frm— CfltBinu iso 
T>rn* L Ik Bk IS Bom,. 721 
Suit for temoTalof— 

£(• ici IX or 1&G3,I 14. 

tLIkRk2Uad,197 
L Ik a. 19 AIL, 104 
Su EncwifTrT L Ik a, 18 All, 227 

(I. a a, 21 BotOk 666 
I. a a. 23 Bobl. 660 
Su LijoiiTio* Act 18 “ air IM, 

(I. a a, 24 Cala,418 
^t4 Ca»tl vicriB PioBT or Stir — 
CBiBirua Afro Tbcjti 
Sn luriTiox OT ®cw— «rna 

[I a a, 18 AU, 104 

or ** rtttdfrcd ly it* U«*u«» 

I [wa,i8e4,i7i 

— Breach of traate«8* date— 
e /A ./ 

> Imtit of 
out kUere 
iotry tuukr 


» u ci ""'r f/ Intln,. 

doty intfortec. ? P*’* 

of idaoi. rfr^D 

Ks 2 t'rri'™ 

>"■> „ u„",s.Vs. ?«2rJ 


TaOfaTEE— 

commoa fond »iUi Itfir o»n moorjfc end rath • 
«oorM of dtal ng mry th» lnj»,«*or»amun»' 

tntm tornmii>»Le*'<tIl8icUinuh2iU<«. Utat 

KiTXSBcr iJiBrrrrnoa or tojnr 

IL a a, 8 Gale, 70 TCaai® 

a AppolntmentofnewinuleeJ 

-Prol- — al rwAi/ jw 

orrfe «/ /*< r luUluf't utal* Itfitt otta mJ 
prolaU—Tillt ,/alif%tetlo *»fi fTt-yariJ-P 
«/ icWrr c/yrcfnU /o rC/» «< * af « 
Ufet* clta,»i>o 4yrf».»* 

1 tan tUJfrt-ilteliaj pfitittlarfiilitrtliilKl 

I « / Brr/w.tro /ro* amlf$ flMett *f 

JtUatmmMaitiJrBttsteMiari itfvrt ffelj t— 

I r«/.J /» 0/ tUrdtia cf iratUt al «*rJ *3 

frem »Lek MfJafkolJtrtotrifttlci*!--- 

1 la oidir lo nenrr etrtoia Dicaey »hiti it 1*'* 
bortonnl by the lnu* cl dcUotane. tie D Coafwy 
on the 23nl hevtnbfr ltS3 toairyed ctr-ua Usok 
«tkWHlJ-»elre*l«*,J '0 and A kj 
‘ care H ithrecirdlolbearrousi®*®'®* “*•”’“*1 
m e**e aey IniU.e •booJd die, tick the ladeatw* cf 

B«t..£e iToiidid tUU « cHtaiaeteBath* lam* 
log or toauauiBg lnnt«»it „hlcto«tM »»>»*■*♦“ 

Oie dtbn>la«-U44ir» for the porptee of 
a ne* trorhe | and that at rath »«tJirg th* ch*^ 
of eecli at* lra»i» «aalJ he dtcidfd by a 
of «oU» of lie atkeatBra-belJin prcKot la p*"*. 
tach tarty haneg only «» ve*e aadlo ea» « “ 
eqealily of »t*te, th<a ih» thelraaa of the 

tUald haiearaiiug ToU. k «>• 

appoialed under the deed, died oa lie 9th 
isTltaring a *Jl aUrtby he 
eitcalari. At the Utte of hi* death A wa* the 
lodtr of ©oe atirty «f the dthentuna t.*. hW 
dtbeat&T a of the laloe of a'tOOOtt. The 

nmaai eg tmilM. O and h ealJeda twetuig oft^ 
debnit«o-b Idcr* for the S’lh Ptbraarj lb* « 
eUt a inirtce. r«t-».ly to the 
Uio portoel of hiring the Ur.e 

adconatllj rtpmented. the ourotoriof E 'fj**” „ 
•caM of the defcfctujf* la Ihur hand* bcta»g“5 
to At rrtiU among noauaMe lot parpie* 
totiop at the intclmB ‘"d Ihiy aho *oW “ 

debenUrtk Amoso the ptrioui to ahtm d 
wtT. raid -ere the fint three plamUlfk P»«^ 
U Uie notice eonTfnuwUi. mettu? ‘d‘« 
and other pcrwni, to whom debcatarc* belrag^ " 
the e»Ul« of JT had been giien or raid. , 

tbcmralrtt and clanned to a tend the ‘ 

none cf then tierr* the three eicento.-* 
kk.na(i|oI4 

wci* adoutUd only la tluir cipacily »• 
Defnidinl ho.1 «ai cburBiin of the metling 
nhd that Iha three extoutore had a joint ri^‘» 
Ibcir capacity wexceotori. to pi»e ooe i 

peopokUou that nu^ht be to the i 

At the meeting it era* p«ro«4 that the ho.d.« 
debentnrea, aho claii^ admu*^ 

ahould bo ptrm tied to attend .fhe cha rm . 
the motma irrrlecaot, and eoold not aJ * 
pat The eiccntoc* Iherefcee withdcf* j. 
meeting After they JaW^ 

defmdant, I*, waa tUeled a Irnitee. At the 
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’^mjSTBE—c'atin^ed. 

tli« aicctini; the eicciitors hiul r.ct obtained piobate 
of K'r wiU. On behalf of the defendants it waa 
contended that P’s election nas ealid ; and that the 
peroruE to whom the caecntors had piven or sold 
dcl'tutnrcs bclonpiiip to A'’s estate had been properly 
excluded from the mieting of the •-7th rehrnary, 
inaimneh as the exCcuU rs had not at that time obtained 
probate, and ronsiqnently the title of their alicncr-s 
to the debentnn's was still iucotnplcte. Utid that 
P (defendant 2fo. 3) lad not been validly appointed 
a tostce to the indentnro cf the £3rd Jeovcniber 
1SS3 I'lidir that indenture, deheuture-holdcxs had 
the lipht to vote, and tlie debentures were payable 
to hearer. Tlie fact that the ciecufors had not at 
the date of the meeting obtained probate did not 
.alTect the riahts of those to whom they had gieen <r 
told debentures, and sueh pereons had consequently 
been improperly excluded from the meeting. Ala- 
•jiitniADAS 1 . 0 WJI r. Gcccidas IfAiinowji 

[L X,. B., 10 Bom., 468 

^ 4 . Breach of trriat— iiaJi7)/y oj 

jiCTMiie irustee. — A trustee who, having accepted 
a trust, remains passive and tabes no steps to see the 
trust carried info execution, is liable for losses arising 
frem the breach of trust of his co-trustee. Bai 
Jadat 1 . TTanntiVAynAs jACjn'A>'DAS 

[9 Bom,, 333 

5. fiduciary relationship— jj- 

iymmenf iy “ arried woman. — L Jl elied in 1856, 
haling bequeathed certain personal property to <7 S, 
who then and at the time of the subse-qucntly- 
mentioned suit was p married woman, and who 
executed a power-of-attomey, authorizing O G ej- Co. 
to receive payment of the legacy and to execute a 
settlement of a portion of the same according to 
articles contained in the power. Ibis settlement was I 
made, and under it a portiou of the legacy was j 
assigned to trustees, who did not execute the deed or I 
undertabe the trust, and no other trustee was sub- ' 
stituted for them. O' G ej' Go. at various times ) 
advanced money to J S, and in acbuowicdgmcnt I 
received promissory notes from her for a portiou of j 
such advances; and in a suit by O G ip Co. to 1 
recover the amount of these advaucc3,it was held that 

O G <i' Go., standing in a fiduciary relation to J S, 
before they could avail themselves of her acts, must 
show* that she did them witli a full knowledge of 
the circumstances of the case and of her own position 
with regard to it. Slain a. Stbivabt 

[Bourke, O. C., 283 

6. Causa of action — Adverse pos- 

session — Limilatiott. — tt'lieu property is phiccd in 
the hands of another by way of trust, no cause of 
action arises to the owner until there h.as been a 
demand by the owner for the restoration of the 
property and a refusal by the trustee to give up the 
property. The period of limitation begins to run from 
the date of such refusal or distinct assertion of 
adverse right, andnot from the date the trustee entaw 
into possession. BAKnAIUAS hlABAlt r. illADirtr- 
BUnUAS llADAK 

[3-B. Ii. E., A. C., 409 : 12 W. E., 319 


I TKT7STEE — concluded. 

7 . Suit to set aside alienations 

by trustee — Bond fide furchasers. — A >nit brought 
by a cestui que trust to setaside as fraudulent certain 
alienations made by the trustee wsrs dismissed by the 
lower Appellate Court as tarred by limitation, merely 
on the ground that mire than twelve years had, at 
the Cl n meiicement of the suit, elapi'id since the 
execution of such deeds of alienation. Held (1) that 
tin- was not snffii lent, and that the Court should 

, half Iriid whether the purchasirs were cognizant at- 
I the time of their purchase of a subsisting trust 
affecting the property, for if so, they would have 
taken it subject to tbe trust, and would stand in the 
shoes of the original trustee, and would not be lt>ni 
Jide purchasers frem trustees entitUd to' the benefit 
of the law of limitation ; (2) that if the trustee had 
Xiower to make valid grants, the grantees would have 
I a perfectly gooel title, if they took for laluable cou- 
sideration without notice of the trust. Lt'lBEFDS 
1 r. Beoo Jax Beoc Jax t>. Chkeag Am 
’ [5 -W. K., 120 

8. Suit for mesne profits where 

estates had been under care of Court of 
'Wards — Cause oj action — Fiduciary relationship. 
— Plaintiff, the zamindar of Shiiaganga, sued to 
recoicr two lillagcs which she alleged formed part of 
the Shiiaganga zamindari. 3 be lillagcs orgiually 
belonged to jp, mother of the present defendant, 

. B, the ex-zamindar of Shivaganca. In 1856 they 
1 were purch.ascd by the Court of Wards on behalf of 
. £, who was then ii minor, with part of the rents and 
profits of the zamindari, and in 1860 were given by 
him to his mother. In 186-1 B was ousted by a 
decree of the Privy Conne.l, and became liable to the 
present plaintiff for the mesne profits of the zamiu- > 
dari. In the account taken of mesne profits due, the 
amount expended on the purchase of these villages 
was excluded by piaintifl's consent from the sum 
debited to the ex-zamindar. Plaintiff now sued F, 
and, she dying, the suit was continued against 3 as 
her representative. Meld that, there being in the 
decree of the IVivy Council nothing directly giving a 
right to maintain the suit, there was but one ground 
upon which the suit could he supposed to lie, namely, 
the existence of the relation of trustee and beneficiary 
between the Collector and the plaintiff at the time 
of the purchase. Meld also that such relation 'did 
not exist. Kaitaaia Nachiab c. BoTHAGimusAiii 
TEn'AB e Mad., 293 

TEBSTBE ACT. 

(XXIV of 1841)— -dp^ltcafioa for 

appointment of new trustees. — Trustees were ap- 
pointed ^for a company in 1845, and the partnership 
was to last twenty years, which expired on December 
31st, 186-1. 'I'he shareholders thereupon appointed 
jS, a new trustee, to sell the business, and ho sold it 
to C. The old trustees had left the country. lu an 
application, with the consent of all parties, under 
Act XXIV of IS-n, that 8 might sign the deed of 
transfer, the Court held that it was necessary to show 
that the old trustees had no lieu on any other pi'O- 
perty in the concern before the order asked for could 
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TRUSTEE ACT—eoalituid , 

U in&d« Ik isb iurrsB or Fobt GiAcciim i 
Bourke, O C. 2 d 0 
— (XSVlIof 166d)» B 3 — 

— la 2t juritihclmn cj Uigk Cbtrl—Jppo »l 
!*«<«/»#» Irui tt-^npr «•< CcmrlCiarltr J923 
— Til* Di^h Court miy cxcrcuetbe ininmuj' poirdi 
conferred yv it bj lb* Trot « Vrt (XXMI of 
IfCS) in lb* CM* of n oda tniU ^ 3 of lb* 
Trnstc* Act wb ch pro liti lb*t tUe power Bod 
»ulbot tr siv 1 h lb* Act to tb* lU.h toart tb*U 
b* cscrc ted o ly n ***** to wk b Bn^I ib l*ir u | 
sppUcablc conuot be interdcd to t m t lb* ot>cnitiM 
of tb* Art only to cm** to wbifb u tbetr wlot* 
extent tb* law prer^ing io England applieavitb at 
qual bcaliou or reterr* u tbi* w ulJ \irtaally «i- 
clud* lb* let in »nv *»»» on abicb *n Act of tb* i 
Indiaj I (^latere iiu any bcanng Tb* eat,-» r*> ' 
fmed to in the icct on mart b» eoic* to whub 
English Uk i la some mrunr* apilraUr bat In 
wb*t measure i not 1 1 1 **leJ n the Art En,l tb 
law must I * <.a^l 1 aa a] pi call in tb* » ns* i» 
tended f tbc jr uc fl a r ro zed bv tb* Engl ,b 

'I*,*''* •I'f' ** Of ‘k* 

grantof {herb,fWt«U*t„p, „ courtof Bombay 
in tb* year 1£ J I n t *b <q u f bad b.-*o»* * ayatem 
wh cb no M d tl w til a lodr of »*# U<r 

iDBSs utGetnanncraul a **d nee to ka «n and 
ttoiform role* W hco t ap I d ti mrttoi t» tb* 
dlt^oali. n or the eonit 1 0 1 loo of a right ♦. cd Hard 

Kogl ab law la Ihi* *c s« En^l di Uw *a* ap. 
la « ‘ke ^te of tb* a, of tb* Trtia.** 
f I 0 la all ca**i m wb *1 pecnliarly pjaitabl* 
*” rtlatioB* 

mwetn tbi natic* mbab u it of Dotnb** Tbo** 
T employed to aab»*rt Um 
W iT.an^l tt Uwi, but tbty afllorded a men. 

sa")?': "J ‘V ‘r-"- 

m ca Won w « ?*** »‘k* Conrl 

It loola to tb* Hindu law "**’ 

dills of^ trlVteeaL'd'lT* t^i^bu oJ'CIT” 

or la takina co ciianc* of m^tinp an *a „*B*y, 
^ ded for in'tU* Sb-.tnitei'- btooldurrtly 

IL li. H., S Bom , 164 

<0 cc.liro**' 20 sad S 

of »/ peris*. 

'Vbet* F^perty w ^ ***'' ** «•-- 


'i'iinSTEE ACT— roac/a^.d 
tereated in Ricb {woperty or* eitbcr oa* of tb* ju 
dwtwa, EoanUd w tDen. or minora and lbs pUc* of 
abode of ether, of them !. nnkneiia, lb* Court «iJ 
eo petition, under the Tmitc* Act, appoint a peri« 
to roarey the loUrrit of .acb ptroua. to any pnr* 
rboMf B taitbitaniTng that, at the Umetbe erkr x 
appRcd for no coolroct for the «.U of tb* property 
La* brra rntered Into. Bat the Coart coanrt cake 
■oeb an order with rr*Kct to the interrit of a party 
who baa cot been Krr«d,aad wbobai a A eutend apr 


ltd e 6/1 . 32 — tThrre a pet lioa w*» 1 r te.it*i 
to the Ui^b Court praying for the remoraL uaibr 
t.3d Act XWlIot ISSt nf euUln tnuU i e* * 
will on the groom!* i*/ faltd of m Mppropdat**^ 
wnate, and breach of truit, and fur tbeaproinCaectu 
new OJi*,— d/i/d that tb* matUr.allrpeJ wiTO “•“b 
too grate to b* d sp«*d of on a mere appt.c*t on, an* 
lhai,aaib*rtapondint* oppoani the •pjasutiBent o' 
n*w tiBstreo. tb* petiHoucriabealdiaiUtute* rrs***' 
•nit A*H\VIInflM.».33 « auoIoguM .0 1» 
4 U\i*t,e.a.i *. Si Tbr CoarU 18 IbM 
cogbt, in onoJegy to Ibe rslingf of tb* 

Court of Cbosrcry to refoeo yoruJictioa vndvT 
tbi* «eruoa oa a mere appUralioo aUeetug nnm 
dnet or anr rtber can** »b»B tb* tnii *« km 
Hit tougbt to rttnoT* are wdliog to art and rdtf tb* 
•ppl (Mut to a (ui Ls lai oooss or Toytts , 
ieir'W.,0* 

TBU3TEE8 AKD aiOBTOAOEES ACT 

— (XXVm of 1868), 8.43- Jif""*- 

Italer'Otntral - Takimj •yi.isw af C»»rl e* 

mpeTliap lha Qdmi*i§lratiom — Qa“li*» * ’*‘1 

••y rtfili t,f part et taler aa—Ee/asal af ^**'1 
t» tapru* opta ew.— The AdniiautraUvr I encral of 
Bombay, LaMOg taken out Irltcn of adnuuntra’^s 
(haiiog eSict Uiron,.bout the Bom’my Pn* Jenry)t® 

the ealale of one J ^ dcccaitd aadbaeinga baWc* 

ui bit Land* to tbe credit of the aaiJ aitat* aftc 
haain- fnlly aJm nuttnd lb* latne »** .pp!^ ‘® 
1 y <? A, ibe brother of the aaid A S deewujil. 

Lad taken oat lrtt<r«bf adminialntioa inSoe^' 
Ibeeatale of hi* d-ccaied brotber to L*ido«r *0 
li a Ui. taid W J?, the halaaea in qaeation.^" 
»Md ti B claiBUng to be the administrater of 
doaucHaof tbe decewacd and ai auch lo b* entit'™ 
to, oil the prnonal Mict* ^ bi* cUale *b*rti««r 
aitaat* Beia-’iadoubta* to whether h* mMot mlrty 

oeced* to the rrqncat tbe Ada oirtrotii-OcntraJ o* 
Bjobaj, by fwUlion nndrr a. 43 eif tb* Trua^ 
Xlortnageei Act, XXVIII of Iboik •ubmtU'i u.* 
qnedioa to the Hub Court for it* cpinioa. »d 
and dirtcUou. ifiW that the qntatlon being 
coemdcroble difficulty and importaucci and inici'i ^ 

tnorrorcT in it* dcciiion qaesUnn* *h *b “** 
■emojly affect Ui«r_bt*of parti'* taler •• « * , 
not a quetiwu anch ai was eonUopU^ by » “ 

tbeTroatce* and Afortgage*. tet, XXYIll ®* 
nor one npoa which Ih* Court ought to gire aoj 
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'I'UtlSTEES AND MORTGAGEES ACT 

ojituivn mcri-ly ou an t’x-parte pi fition of this cluirac- ' 
tir. Ik JtE Tuu uooua IIheiieiok. Is the ' 
M.uTEil 6r xuE 'r»rsTj;c3 aswMoUTQ.voEEs Act, ' 
ISSO . . . I. L. E., 7 Bom., 981 ; 

.. - — I’uKtrs oj' Co ar t ~ ] 

J^ctKtr io nafi'/icii O', a Hindu, <!ii>d in ! 

1SC5. iJOsi-i tSfd of a t<uipk* and of a jdccc of land nf.ar ! 
it wliich ho Is'u^ht in Ids lift time. 15y hia will ho j 
dincttd b'la eSieutor» to a)>ply the income ariaiii;; ' 
fsom the laud in defrat iaj; the eiptasts oomuctcd ' 
with the Umjdf Thii was aceordiiiAy done l.y his ' 
toil, whom he hold itpiointalhia t’xtculiT. His sou 
died in ISV'd. and ia !S79 the petitiencr, who was the 
ton’.-! widow, tfol: out letters of iidmiidatratio-i. with i 
IhewiUannetcd.to the i»tateof J S, still unadunuis- ' 
ttreih As adnunktmtrii aiie ci iitiniied to apply the 
income of the said land as directed in the will. She ‘ 
uow tiled the present pe titioa, ullendn^ tli.rt the t,iid in- , 
ci.me, which amounted to ai,out iiOOO per auuuui, was ’ 
iiisutBeiiut to heep up the said charity. She stated ' 
that a slim of U12,CC0 was nrncntly required for j 
ceitmu pHri)o.-es connected with the said charity, and , 
that she had acreid, in September 1SS7. with one if ■ 
Ajtliathekhouldadvancethcsajdsnmtolur, to beex- ' 
piudtd as aforesaid, and that she should pr.aiit to j 
him a lease of the said land foe_99 ye.ars, with a pro- 
‘ TIM for renewal, at a nut of U3o0 pv-r mensem. • 
in October RS7, however, her uduj ted .son served her [ 
with a notice to disUt from granliie,; the said Uasc. I 
She therefore presented this petition to the Court , 
under s. 13 of the 'rnistees .md Aturtgagees Powers j 
aVt ■ XX Yin of ISOl'd, praying (,-t) that .sheminht be ; 
advised whether she had imwvr to piwut the said pro- ' 
posed lease j (i) tlmt the said le.ue might be sane- j 
tioued or directed by the Court ; uud (c) that the 
Court might give simh cpiuion, .advice, or direction iu j 
' the premises as the Court might think fit. IleU | 
tkvt under the section the Court had no power . 

' to i.mction the proposed lease or to advise us to 
whether the petitioner Eid jiowcr to gr.iut it. The ■ 
Cooit will not, under this section, advise trustees as ! 
to disputed points of law or fact, but will do so only i 
as to undisputed matters of’ manugeiueut, such as I 
questions of advanci'ment, maiatcuance, change of I 
investment, sale of a house, c.ampromists, taking pro- j 
eecdiugs, etc. Held who that, as a matter of general j 
princlide, the trustee of the property in question 
could make a leoise thereof for the benefit of the 
trust, or raise money by way of charge for tlie pur- 
pescs of ucecsaarj' rejiairs and ui:iintcH.ance ; but with 
regard to the details of amount or as to the work 
to be done, the Court refused to give any opininu. 

Ik EE LissEttiBAi . 1. D. E., 12 Bom., 038 

TRUSTS ACT (II OF 1882). 

3 . 34 — Applicnlion for dSrectiuas hp 

irueteet of charitaila insdluttoii — Quesdomt of 
delatl Olid difficuld/ — Procedure. — The mauago- 
meut of the IJovcton charities is vested iu a com. 

■ mittee of management, who arc empowered under the 
trust-deed to require the trustees of the funds of tha 
charities to iuvcst the trust-funds iu excess of two 
laths of rupees “ iu the purchase or building of any 


TRDSTS ACT ai OF lS82)-ccn/»»ufd. 

ahlitional laud, miildiug, ami premises." Certain 
buildings, having been erected under these provisions 
of the trust-deed, were now stated to be iu urgent 
want of repair. The current income of tho charities 
was not sujiifitnt to meet the cost of aorryiag out the 
rcjiairs, and the committee of mauage'iucut aud tho 
trustees were agreed that a sum of 118,700 iu the 
hands of the latter 'in exce-ss of two lakhs of rujiccs) 
should he employed in carrying out this uork. 
The truste’es now applied to the High Court under 
the Trusts Act.'s. 31, for its opinion outlie questioa' 
whether this should ho tloue. Held that the questiou 
was not oue' with which tht> Court could di-al under 
the Trusts Act, s. 3-1. Tho Court (StruiiASEVxrA 
-VVYAii, J.) w.as of opinion that the proimscd expendi- 
ture boald, on the Court being satisfied of itsiieecssity, 
bo saiirtioued, if the matter came before it in the fona 
of a suit in its original jurisdietion ; aud that iu the 
exercise of such jurisdictioa the Court has power to 
deal with a ease- like tiiis hardly admitted of doubt. 
Is EE AIaeuas Uoxtexos Tedsx Fitsd 

|X L. R, IS Mad., 433 

1_ g. 49. 

See Act XX or 1833. 

p. L. R., 17 MaA, 212 
- — - S3. 56, 60, 61. 

See Ai'TCAi. -Becbees, , 

P. h. R, 11 All, 131 

g. 68. 

See PAETtEs— P aetibs to Scixs — ' i'EtrSTS, 
Svixs EEE.VTISO TO. 

[I. L. E., 23 MaA, 238 

— ss. 63 and 64 — i’rust not estahlislied. 

— A claim made for a share of property by inherit- 
ance freim a deceased relation who had becu iu joint 
poosesaioa of it with the defendant was met by the 
defence that tho estate Imd be'eu jointly held for reli- 
gions and charitable purposes undera will, the dcce.asod 
having Iml no beneficial or heritable interest. The 
defendant alleged that the original owner of tho pro- 
perty had bequeathed tho propeity iu trust for these 
purposes. Tho claimant alleged a revocation of the 
will, aud elcnled that there was such a trust. Tho 
judgment of tho High Court, decreeing the claim, 
observetl tliat, even assuming that there had beeu a 
trust under the will recognized by tho deceased and 
the dofendant, the property which had come into' 
their jtosscssion had been by them appropruite-d from 
the first to their own purposes, aud had beeu so long 
held by them adversely t o tho trust title that the def en- 
danfc could not uoiv allege that there was no benefi- 
cial interest transmissible by inheritance. Upon this 
the Judicial Committee pointed oat that no trustee 
could Inxvo actiully acquired! a title by such an 
appropriation against the trust: Indian Trusts 
Act, 1SS2, S3. 03 and G-1. They added that, at the 
Slime time, the judgment of tho High Court had come 
to tha riglit cQuclusion, for the will and tho trust 
alleged had not been established. Bixto Kukwaji 
V. Kesuo Pbasab Misb . I. L. R, 19 All., 277 

Pi. E., 24 I. A., 10 . 

1 C. W. N., 265 
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[LL B. 24 Bom 400 
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IIIB L L a, 18 Mftd, 43 

16.91 9S 
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(L L. B 21 Mad.. 363 
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Bight to- 

5 m DiiiiOM — Svti fob DixtOBi— 
Tobti LL.B. 3C«te 880 
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UGANDA CONSULAR COURT 

[I L.B. 23 Bom., 64 
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rLIaB 7C*la-l 

LUB. 23 Bom, 461 
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CL Ii. B- 35 Calo, 1' 
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UITDEE.'WBITjEK. 

See IiTSTOANCE — llATiiNE IS3nKA:s:cc. 

[I. Ij B,, 2 Bom., 550 
12 Bom., 23 
3 Bom., A. C.. 1 
Cor., 2: Hyde, 107 


XJlSTItrB USTPLUENCE. 

See AcQinBscESCE. 

tI.I,.E.,17M:ad.,275 

See CHAin?EBTY . 13 B. Ii. H., 509 

[L. E„1I. A.,241 

See CONTBAOT — Ambration op Coh- 
TBAOTS — AlTEEATIOJr BY C O IT B T 
(I>'EQOn;ABllB CONTRACTEl. 

[L. E., 4 I. A., 101 
r. L. R., 10 All., 635 
I, L. E.. 22 All., 224 

See Deed— Cascerxatioh. 

[I. B, E., 10 All., 535 

See Hikdu Law — Adoption'— W no jiat 
OB MAY HOT Adopt. 

[I. Ij. E., 13 Mad., 214 

See iUnoMBDAN Law— Endowment. 

[L B. E., 22 Calc., 324 
B. E., 22B A„4 

See Madomedan Law— Gipt— Vadidity. 

[I. B, R., 16 Mad., 43 

See Onus OP Peoop— Lecreks and Deeds, 
Suits to enforce op set aside. 

rr. B. E., 18 Calc., 645 
B. E., 18 B A., 144 
B B. B., 12 All., 523 

See Vendor and PuucnASER— I nvamd 
Saees . 1 B. B. E., A. C., 95 

Cor., 57 
I. B. E., 5 Bom., 460 

See Will— E xeodtion. 

[B B. E., 22 Bom., 17 
B.E., 24 B A., 148 

See Wnm— V aiidity op Win. 

[B B. E., 7 Mad., 615 

Onus of proof — parly not 

in conjidential relaiionship . — A third per£Oi\ who 
stands in no confidential relation to a grantor who is 
under age is not bound in the first instance to show 
that undue influence was used in a tninsactiou The 
subject of undue influence considered. Kaj Coomab 
EOY n. Aipdzdddin Ahmed . 8 C. B.E, 419 


■DHBAWEDB ASSEMBBY. 

See Charge— P oRM OP Charge — Specui 
Cases- Eiotisg. 

[B B. E , 21 Calc., 827, 955 
I. B. E, 26 Calc., 630 
3 C. W. H., 605 
See Charge -Pobm op Charge — Speoiai 
Cases— Dhiawpiji Assemmy. 

[4 C. W. H., 190 


piTBA'WEUB ASSEMBBY-coatiMMeif. 

See Charge to .T dry — Speoiai Cases — 
Eioting . 1, B. E., 21 Calc., 955 

.See Charge to .Tdry— Speciai Cases— 
Undawpdi Asskmdiy. 

[4 C. W. 3Sr., 186 
* See Gases under Rioting. 

1. Penal Code, s. 141 — Jtiotiny — 

Assembly oriyinnlly laieful. — in assembly, lawful 
in its inception, m.ay become unlawful by its acts. 
If force is used, the higher offence of rioting is com- 
mitted. Queen r. IChemee Singh 

[1 W. E., Or., 19 

2. - — - - - , Common object. — 

In order to convict of the cffieiice of being members of 
an unlawful assembly, it must be shown that the 
accused were actuated by a common object, aud that 
the acta done by them were of sucli a nature as to 
make them guilty under s. 1-11 of the Penal Code. 
Queen r. Dinordndo Rai . 9 W. E., Cr,, 19 

In the matter op the petition op Koyiash 
Chdndeb Dass . . .20 W, E., Cr,, 78 

3. Penal Code (Act XBV of 
1860), S3. 141 and 147. — A party of persons, con- 
sisting of some five peadas and a number of coolies 
sufficient for the work to be done, went to a spot on a 
river flowing through the lands of Jf for the purpose 
of either rep.iiring or crcctiug a bund across it 
to cause the water to flow down a channel on the 
lauds of their ma.ster T, The river at the time 
was almost dry, aud the party did not go armed 
ready to fight or use force, and they did not 
during the subsequent occurrence use force. 
Having arrived at the spot about 10 A.M., they 
proceeded to work at the bund until the afternoon. 
At about 4 P.M. a body of men, consisting of about 
1,200 in all, many of them armed with latbies aud 
headed by the prisoners, who were servants of 
Jl/, which had been seen collecting together during 
the day, piocceded to the spot, and about 25 or 30 of 
them attacked Ta men, some five of whom were, 
more or less severely uounded with the lathics. 
The occurrence resulted in the conviction of some of 
Af’s servants for rioting under s. 147 of the Penal 
Code. M’a people wholly denied any right on the 
part of T to construct or repair tlie bund, and bad 
previously denied the isistenco of such right, and 
refused permission to T to exercise it. It was con- 
tended tbiit the assembly of .l/'s pcoifio was not an 
“ unlawful assembly ’’ j that the interference by T's 
people with the cliannel of the ri ver j ustified them 
in coming to stop the work, aud the show and use of 
force in compelling them to do so. Seld that the 
prisoners liad been rightly convicted. It was further 
contended that lU’s people did not assemble to enforce 
a right or supposed right within the terms of s. 141 
of the Penal Code, bat to defend a right, aud that 
such action did uot make the assembly an unlawful 
one. Meld that they were members of an assembly 
the common object of which was by show of criminal 
force, and by criminal force if neccsAiry, to enforce 
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UUliAWrLL ASSEMBLY «■/ ii««J 
thd ni.lit i. V p U ? nt T cb»uu<l r!»j- 1 » ire- 
leLtiD. ll> ixn 9tr tiou <ii tLe buuil and I; il«- 
lu lialun t K> {si u t rat cunstnictcd au I that the 
ruse came > tl u a 14 1 I«ra. (4) Qtttt \ il M« 
^ aji 3 II / Cr 41 Sltuktf S a«jL\ Burmal 
ilu I ‘’3 J? ; 5 and 1? rjoa* Aiat 

tail to )l I Cr 6$ nf m<l t aid rocitncifttd 
0- La s J aL Das c Qrrc* Fvraui 

[LlaB. iacal&.&00 

4. Fetal Code, es. 141 niul 154— 

Oicacr J aedcairl el •alair tUtttttUy tl tfU— 
CoiruiuH oljrtl — Uild tliat the owner rrorenput of 
Uud u which an Qola (o) atumbl; u b Id Oiaaotbe 
con cted nod r • lEl of the I nal Qdr u Iraa 
there u a £cd n that the riot wai prim d tated. 
\n> te two oppoute factam cumu t a rtut it la 
ure;:ular to treat both p rl (t at coaOitotin ne 
unlaafttl aabrnhly and to tiv tb m to^ tber >na*- 
laacb at they do tot bare one e nia-ou ohj -ct' 
w thin the zu anuia of a 111 of the P nal Code 
QciEs t 'cas er tBCxci* I an 

paw It,Cr,76 

S i'frat aad a* 

fow/el err « V Th re >i o proned for tba d a- 
tiQclo’i tw D an nidaaful atMoiU aaapniaedi 
UtdaetanJa allray m a tedden oue foraeeordioc 
te t, 141 of iLq PcTiat Cote an aueinhly whieb vaa 
lot uslaafal ahea t aiaiaUed bay tabteqoei tl/ 
bccsiae an onUvfa) awtmbly IfcTUKanvBoy 
MB nniioii as Ixctaatu baa 

[18 W a,,Cr,3 
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_ — — iSa aleaeare «/ 

jife-Jaieji e. a/farl «. - Noihanje of oembo^ 
an onlaalnl ataitnhiy and -f t. 141 p<nal Code 
-rfi be satUintA ahtre the iotenUoa of the part <a 
Waa not to enforce a right te toppeted n.ht. W (o 
muutain nndutnrbed the actual euhe tt ag »»io» 
tgcicrcued. 

bun<U8*‘is«a« BcKBas Itanro 

[23W B,.Cr,25 


I ONlaAWFUL ASSEMBLY— 

or o m> laort -UtU tbat^tie^’art o' 
tbedaf DuaUi la aueniUia,;aiidfocvihlytitrmpim«, 
• prarteauia iraa forbidden by el lofi liloft-u 
Penal Code although the defeudauta acted upon the 
gnmnd that the procmioa «aj a uouuct or annoy 
ouceto ibem orthtir (osmauty Asoxmoci 

[SMoiLAp.e 
10 ■ . Penal C^«, aa. 141, 143— 
Mtntioa cr fiei/^Ous of two Tillage faeui-i 
obiectcd to lha otlur patauiic lu proe<a.ou ertr » 
tacait I ett of gronod in the tnaia itreet of the 
tillage. An lajonctuo pmhibiU-*. the nioccatioa w 
obtained itt the ( onrt of the D rtncl Muna f 
March On lltb Maya protcaaion waa 'ortoed a-d 
approached the groanJ in qtttaoon. Forty-nr nans- 
bera of lit fint i luxd faetioa were aaaemhled th^‘ 
to piettttt the proc eaios by force the police cwr« 
Ibem to diipirae thia ottUr baring been neplecw 

the polce prtiadtdon the erber facll n toa anin 

the pTocitaun- UaU that the jwiwu who did » t 
, dwpiia* oa bring o dertd ta de to wire pj ItJ ®‘ “C 
1 offence of W 6g mtiahera of an nnlawfulauctn-dy 
QciixLufaxiiaiTiaJXtBO . -.oa 

[LlaB-t WMatUlSo 

VL Panal Coda, a 148-Dir/*-* 

oe fo jweeeer t* tf land— J«e»ify yo>»,f 
orwif -en W ten faaA-On the truJ ol 
aoaerhargid wtih beiagmcrnWri of aa bhUm » t ^ 
•cttWy U w*a pro rd t! at ll ttt wax a “ 

tunihfis UiwrcB the accoMdaodeertaiaciB^ 

naitl anganhng tbrpoaKaaiouof cerWftUnd tfl» 

•either of the part w wia w nnJitiarbcd I*»*^*^*! 
the Uad » that the accuted went to tow tn* Itw 
wub indipo, ace-ispainul by a body nf 
rrilh lalhin that they Wirt prepared to use force u 

Bccctaary and that the lathiala kept off ^eep ^ 
party by brand ibing thtir weapona wb le the two 
wae uetd. ife/d that Ibc acccted were nfhuy 


the . din "e that L 

mmbfn of be nultwfal aaimbl. 
prerent miichief Urn; 
which he had a n.htto proUct Btejo^ 

bBcuLati. 19 WU. St 60 

^cyrrepa.-lVWhedefcndantf^JlfLVrf'^^.!;^ 

lica ofa lammdaii aold in ^ * 1®*” 

a d aurt. n»f^ and 

heyntethe purchaatria m/irvia * j # ^ **“ ^ orope 

f “■'—'■I Vqi. tt«s fii srSrj 1 

betsi r aped and the », r... ^ " *">«• had 

namUra and w ararf^tb- t^n 7 “*‘”^*4 la a«ch 
rpunft Hum —2I,u bj the II 

if the de in .anU «*»• 

a.llloflbereT«lCcde Axcx^ “ 

14 Mad., Ap, Bo 


wae ueeo. meie uiai me »»ii-«si - o • 
conricted of U ng aiemhera of an oulawful a»iaUf 
rmder a. 143 of the Penal Cede S\»»ttr , 

000.4 Vaito as tr Cr, 25 diOmeu^®^ 
Ijr *ai jrarra-s or Poanr MoaBS wrecaB. P*tti 
Uoucx -licati t Empobss cm 

[LL.E. 8 Calc, 63a 

N C Is i8« nairM or 1 east 

la. Penal Code, ea. 143 and SW-- 


of a«fir — 0e«rt«»e» f« ttarrk irarraMi 
the olkcer m charge of a pdwe italion required 

I dhcrin charpeof aaUher ptilice »U.^ to ««o 
I eeardi to be made ma Louie wUbin the hm H M 

j atatoa and lueh oScer oa uug reqe^ei d'^ 
I two officcra anUsdiaate to him to make 
without d Urena-r to them the order m 
requ red hr a. .-9 of Act X of IS it "«• 
tbJ pcrioua rewaung the March at« mpt -d 
he lawfully cooriited nndtr m SoS *309 

PmalCode. Qcies e ^aBalS 7 •» 

13 Penul Code. 6 147-/ 

.diai ay aauaare — J a jeint ownir of • P»r« , 
land »«cted on it an edihcs uuibont the roaient 
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XrjSLAWirTIIi ASSEiyCBLY— con^inuetl. 

J}, anotUcr joint owner. A dispute arose, and the 
JIagistiato on inquiry ordered, under s. 530 of the 
Criminal PrOuodure Code, 1S72, A to be put in pos- 
session of the part of the land on which the cdince 
had been erected. B subsequently brought a suit in 
the Civil Court to establish bis title to joint possession 
of the whole parcel, and for a declaratiou that A was 
not entitled to erect any edifice thereon; and he 
further prayed that such edifice should bo removed. 
J8 obtained a decree, whereupon liis servants went on 
the land and pulled it down. They were charged 
before the Deputy Magistrate with havuig commit- 
ted mischief, aud on this convicted and fined. On 
the Sth October the accused, who were the serv.ants 
of Jl, found the men in the employ of A were putting 
up this erection, a uawbat-khana, again, aud accord- 
ingly protested against its erection, pulled down the 
bamboos, thrust aside the servants of A, throwing 
to the ground one man who was clinging to the 
bamboos. On the 9th October IS 77 these servants 
were charged before the Magistrate with rioting, and 
convicted under s. TIT, Penal Code. J/e/d per 
Jaoksox, J., that, as tho accused were not on the 
land in question as members of an unl.vwful asscmly, 
nor for any unlawful purpose, tho com ictiou, as ivell 
' as tho procedure, was illegal. Seld per Cns NDfonAll, 
J., that tho accused were merely exercising the remedy 
of abating a private nuisance, and were exercising a 
legal right of seU-dcfcnce. EirPisBSS v. Eajcoostab 
Snion . . . . 1. L. E., 3 Calc,, 673 

S. C Itf THE ITATTEE OP THE PETITIOK OP EAJ- 
COOHAB SlHOH . . . . 2 C. Ii. B., 62 

14 . Eenal Code, a. 147 and s. 105, 

cL 4— JfiscAie/ — Right of defence of property — 
Renal Cede, j. dOd, ct. 4 . — Where land in the posses- 
sion of A was encroached ou by the servants of R, 
who committed mischief ou the land, and tho servants 
of A assembled and resisted the eucroaclimcnts, the 
High Court declined to interfere with the Magistrate’s 
order convicting the servants of A of unlawful 
assembly, as there was error in law In the order of tho 
Magistrate, who found ns a fact that the right of 
defence of private property had ceased under cl. 4, 
s. 105 of tho Penal Code. Quebs o. Eaj Kisto 
Doss . • . . .12 W. K., Or., 43 

15. Penal Code, s.. 149 — Common 

object, — 6. 1 49 of the Penal Code creates no offence, but 
was intended to msike it clear that an accused person 
whoso case falls within its terms cannot put forw.ard 
the defence that ho did not with his own hand commit 
the offence committed in prosecution of the common 
object of the unlawful assembly, or such as the members 
of the assembly knew to bo likely to be committed in 
prosecution of that object. Queen'-Eupbess c. 
Bisheshab . . . I. Ii. B., 9 AU., 645 

16. Rneo u ra ging 

members of unlawful assembly . — IVhcre persons join 
an unlawful assembly fortbe purp-se of committing 
.an assault, and, instead of preventing tbosearmed from 
using their weapons, encourage them to do so, they are 
in the same position as those members of the nnlaw- 

. fnl assembly who struck the blows. Queen v. 
Dushbuth Bos ... 7 W. E., Cr., 58 

Voe. t 


UN-LA-WPITI. ASSBaiBLY— confi/jKfld. 

17. Riot in schich 

man was hilled — Culpable homicide. — In a case of 
riot in which a m.aa was killed, tho whole of the 
members of the unlawful assembly, as w'oll the victo- 
rious as the worsted, were held equally' guilty of 
culp,able homicide not amounting to murder. Queen 
V. Mana Sinoh . . 7 W. E., Cr., 103 

18. C o n s trad i ve 

murder under s. 34, Penal Code — Pffect on others 
charged under s. 149. — Per FiBIil), Ji — Where a 
prisoner is constructively guilty of murder under s. 34 
of the Peu.al Code, it is doubtful if he can bo said to 
have committed tho offence of murder within the 
meaning of s. so as to make other prisoners, by a 
double construction, guilty of murder. In the 
atATTEB OP THE PETITION OP JhUBBOO MaIITON. 

Empbess V. Jhubboo Mahton 

[I. Is. B., 8 Calc., 739 

S. C. Jhubboo Mahton r. Empbess 

[12 C. Ii. E,, 233 

19. Common object . — 

Where a person was killed by a member of an unlaw- 
ful assembly, in prosecution of tho common object of 
that .assembly, tho common object being the abduction 
of that person’s mother,— Held that all those who 
were members of the assembly at the time such person 
was killed were guilty of the offence of killing her. 
In the matibb op Gobam abptn 

[4B, L. E., Ap„47 

S. C. Queen p. Gobam Abpin 

[18W.E„Cr., 33 

20. Penal Code, ss, 149 and 300, 

except 2— Common object — Murder.— One member 
of an unlawful assembly, whose common object was to 
eject ceitain persons from a piece of land, the title 
to which was disputed, fired at aud killed one of such 
persons. Held by CouoH, C.J., and Jaokson, 
Phbae, and Pontepex, JJ. (Ainsue, J,, dissenting), 
that the act being sudden and unpremeditated, tho 
other members of the assembly were not guilty of tho 
offence of murder under s. 149 of the Penal Code, but of 
rioting armed with a deadly meapon under s, 14S. 
Queen p. Sabed Ah 

[11 B. L. E., P. B., 347 : 20 W. E.. Cr,. 5 

21. Common object — 

Murder. — A large body of men belonging to one 
faction waylaid another body of men belonging to a 
second faction, and a fight ensued, in tho course of 
which a member of the first-mentioned faction was 
wounded, aud retired to the side^of the road, taking 
no further active part in the affray. After his retire- 
ment, a member of the second faction was lulled. 
Held (by Koeman, J„ whose opinion prevailed) 
that the wounded man had ceased to be a member of 
the unlawful assembly when ho retired wounded, and 
that he could not, under s. 149 of tho Penal Code, bo 
made liable for the subsequent murder, Seld (by 
Jackson, J.) that he remained a member of the 
unlawful assembly. Queen c. Kabib Cazee ’ 

[3 B. I,. E., A. Cr., 1 

22. : Prosecution of 

common oJ;eel.— If a body of men armed with lathies 

13 s 
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TOfLAWTUL ABBEMBLY— coii nwrf 
aodundcrtlie leulfrtli p of ooewlio t* the kTiO«l»dg« 
eftlifttrtufcriDcdw thumu uscmbW for tbe pur 
pose uf f rc bly cirryuje cJI sn litr msu s i opMy. 
tad f in dfcotini; t£&t parposc uy ooe of tb» putjr 
Uking t e gnn sloots and kills k person vbo U 
11 .&L 112 » Uvfal rti Unec the whole }«rty may 
properly be coqt cted of jnnnkr n dtr %. If* of 
PaudCode Quti r Saled Al 
to ire Cr SctA niu ukih e Surnzsi 

[3 C Zi. IL, 40 
23 Aelt taL*mf 

pla e ajitf en/oip/sl a«»e»ilv ts oref— \Vh n 
after the object of an nnlawfol tismbly tad he s> 
nccompl shed and the opposite (arty dn m away 
one of the m mbo t entered nto ai altcrral on w Ih 
ai other and woanded h m w th a £ih tfoit t «aa 
held that the act was not one dose « th a T cw to 
accorof lish the comm n object of the ssiemtly or me 
which the T itknew would he I k ly to be eoirm tteil 
m the prosecatioa of that object Qcxea r Dixon 

[24 TV a, cr,ee 

2 A Penal Code sa. 161 and 188 

—At tn » //! e eeiore per* it~Law/mi rom- 
aand Where ll obj ct of rjr three Msciu waa 
to haw a crowd a d til r aetioa wasiachas watcal 
esUted and d d dnw a croad of fifty a % sty per 
sons 1 k ly to cause a dutocUnce of the puU « 
peace if 14 that the gs henac cotut toted aa aa 
Bimblj of firs or niotc persons « thin the n amoz of 
alal of the Penal CodefAct XLV ofl tOjandthU 
arctuul todispensafter UinglawfuUy rotnataaled 
to disperse rendered r ry member of the eatb<T> 
IB), liable to cone ct so under the eaid skI on. An 
«dCT §i»cti ly an ofEecr lupiTi* sa rank to an 
oScrt a eha^e of police aauons cootnaodtoic an 
^mUj of flee or more persooi Uk ly to rooto a 
du^bance of the pnllio pcaee to d spmcssolaw 
M order within the a amng of a 480 of the Cod* of 
^tnmal Procednre (Act \ of IS Eisrots* * 
I.1S.B. 7Bc.in,43 

l halfTfi ** *''P ““ “'P* ®» 

thr.l.7.„ 1 -f*cnl to the pUee^na, 

w^ a^i^ -^K consli^ who 

mpeittoWrr’Sr lEc r ordered the 

st^W, » defiant attitude. ^ 

’nthont.tten.ptinetomJiev,, 

they would be tred I- 

ccsUblsollr 



to Shoot waa nieg^ and Ad not jutify 


tJlflJkWPOL ABSEMBLY— foot owd 
the (wisUble and that loth he and the slat on Uric 
officer were euDly et tnurder Quit's Furtx^ e 
htssA Vais L I* ^ 21 M Ai, 248 

20, Penal Code ea. 147, lii 

140 and 304— if cfmy amfd wsfi a 4raJ/ 

sreapoo— Cc««soo o!r)ttl o/ •tdaejti osrriaM/ 
hiaSecseef cf tm tlar^t—Errur m e*«ry» « V 
aresued— Oia no/ Peoeeiare CoJaftSStJ t 
—Before a eoonetlcn can j ropnly I* mauuuted to 

then? ncfl of noting it aoecfsairytLittbireshoula 

l>« a clear finding as (o the eomoi A obj et of the on 
lawful assembly and also that the conmioa olj c m 
fonnd should bare b«B a.oted in the eharga fa o'dn 
that the tcensed peraQ might hare an ojportB-tJ 
of sneetmg it. Wheiea Scssiotj Jnielu his barge 
to the jury referred to two possible conanoa o Jk*-* 
of aa nnUwfnl asaemblj, one of al ch only had ^ 
act onl in the eWt.e shret,— 2f»M that, manna b as 
St was imicos Ue »o aay which cf tie two comsiM 
(ibicru had benv accept d by the jury aod U 
well hai a been that they I ad arc pled the one «b a 
had not been charged, and which coascigattl-* J" 
accused had bU had an opportunity of me t =f t« 
connctioD most be sit as aa If «ie m^bex of » 
unlawful assembly la armed w th a iadiy k 

the other tacnbrrt rannol co that account be 
usider a IwS of tbe l«al Coda 
actual ptraoo who can be charged under tlal*«l*08* 

•‘aai* e Qrxi* Ewrtttt _ , ... 

[L L. E, 23 Cal«^ S 8 

37 Penal Cede, » 140-e«»^ 

ofiyeef— ifardrr— Prescca so tf 

NeUberei the easel of Qwren T Saiti Al jt^ 

L S T S U7 SO W Cr. St »d 
SooiT PwyerM S C I B <8 Uy» d*" *?£ 
ba^ and fast rule aa to the circumstaaect unto 
wWb cot member of oo unlawfal asictab y ^ 
deem^ guilty of on offence committed by 
wider the rrormions ct a IW of the Pcual Code and 
cxcry casB must be decid'd on lU own r^lj- “ 
deoliog with su h casca while on the one b^d t “ 
n «iaa y for the pi> t«t»a of the accused 
•hoold not, m rely be rcasoo cf his asicwi»t.eu 
others as members of an unlawfnl 
CTuniaally liable for offencea comnutted by us 
ciatn^ which he himself nr tb i lotfudcd om » 
to be likely to bu committed. On the other ba^i 
Is ojully ncccasary for the protection of 
tb^ members of an unlawful assembly i^nl» 
Ighlly be let off from suffering tto pcom^ 
offtocca few which though committed by , 

Uw has mado then punishable by re^n of th^ 
associalion with the scinal offender with 'wee-'^j® 

obiect. Tfcoae two caaea respect rely empbauM^ 

necessity of ketpuii. these considerations in 
Ifemhcrs of an unUwful assembly may have a ^ 
mnsity of object <mly up to a certain pcMt, 
which they may differ in tietf object^ and tM 
knowledge possessed by each membra of w^^ 
liidj tobe eomm tied iXmu 

object wiU vary not only according to tto 
tKn at his command but also accorAng to tlm 

to which he shares the comnmnitytfobisra 

tonseijutneo of this the effect of s. IsSf / 
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TJlTLA'WPUli ASSEMBLY— coiic7ii(?e(7. 

different on different luembcra of tlie samo unlawful 
assembly. jAUiurDDis v. Quees-Emphess 

[L 1j. B., 22 Calc., 308 

dSfLAWEtn. COMPULSION. 

• See CoirpocNDES-G Oeeesce. 

[I. L, E., 21 Calc., 103 

Unlawful compulEory labour— 

Criminal force — Slacery — Wrongful conthiement — 
JPenal Code (Act XLV of 1S60J, ts. 3-U, 332, 374. 
— ^Tli« accused induced tbo compbiinants, who, he 
alleged, wero indebted to him in various sums of 
money, to consent to live on his premises and to work 
off their debts. The complainants were to, and did in 
fact, receive no pay, but were fed by the accused as 
his servants. He insisted on their working for him, 
and punished them by beating them if they did not 
do £ 0 . The complainants in addition alleged that 
they were prevented leaving the accused’s premises, 
and that they were locked up at night. On these 
allegations the accused was convicted by the first 
Court of offences under ss. 314, 370, and 374 of the 
Penal Code. On appeal the convictions under the 
two former sections were quashed, the evidence as to 
detention being dishelieved, but that under s. 374 was 
upheld on, the ground that by magnifying the com- 
plainants’ debts to him and never settling their 
accounts the accused had uulawfnlly compelled them 
to go on -norking for him against their wills. On a 
rule to show cause why the convietiun should not bo 
quashed, — Seld (by I'ETUEBAJr, C.J., and BKvr.it- 
XBX, J.) that the conviction was erroneous and must 
be set aside. Peiueuait, C.J. — A person who insists 
that another, who has couseuted to servo him, shall 
perform his work, does not unlawfully compel such 
person to labour against his will within the meaning 
of s. 374 of tho Penal Code, because it is a thing 
which such person has agreed to do; but if he assaults 
such persou for not working to his satisfaction, he 
commits an offcuce punishable uuder s. 352, Held 
by KouBia, J. — ^That upon the facts of tho case the 
complainants never gave their full and free consent to 
work and labour for tho accused, and that tho 
accused therefore did unlawfully compel them to 
labour against their will, and that tho conviction 
under s. 374 was right. SlADAif JUonAN Biswas ». 
Queen-Eiipeess . X L. E., 18 Calc., 572 

UNLIQUIDATED DAMAGES. 

Sec IssoEVENT Act, s. 40. 

[13 B. L. E„ Ap., 2 

See Ioteeest— ST iscEiEASEons. Cases — 
Uhliquidated Dauaoes. 

[7 Bom., A. C., 89 
9 Bom., 7 

See Set-oee — Geneeai Cases. 

n.7 W. E., 113 
' 2 Mad., 288 
3 Agra, 43, 97 
22'W.E.,1 
I. Ii. E., 4 Bom., 407 
X L, E., 11 Calc,, 557 
I,L,E.,7 All., 284 

yoi. V 


UNNATUEAL OEEENCE, 

Penal Code, a. 311— Charge— Parti- 
culars as to time, place, and person — Criminal 
Procedure Code, JS32, s. 222. — Seld where a person 
was tried for an unnatural offence and couricted on a 
charge which did not allege the time when, place 
where, or point to any knoivu or unknown person 
with whom, tho offence was committed, and without 
any proof of these particulars, the facts proved 
against him only being that ho habitually wore 
woman’s clothes and exhibited physical signs of 
liaviiig committed the offence, that the conviction was 
not sustainable. Qubek-Eiii’bess v. Khaibati 

[X L. E., 6 AU., 204 

UNPEOPESSIONAL CONDUCT. 

See Cases trsDE'E Peeadeb — BEiiovAi, 
Sl'3i>e>'sios, and DisinsSAi. 


UNSEAWOETHINESS. 

See CosiBAcx — Cosbixioss— Pebcedeot. 

[2 B. L. E., O. a, 137 
See DAiiAOES — REJiorESESs oe uaaiagks. 

[6 B. X. E,, Ap,, 20 
See IssUEAti'CE — IT abise IsSI^^A^■CB. 

[Cor., 5 ; 2 Hyde, 107 
5 Moore’s X A., 361 

UNSETTLED POLL I AM. 

; — Hereditary teniire — Pcidenoe of 

possession or receipt of rent. — There is no long uni- 
form current of decisions at Madras sullicieut to show 
that every polliam, not permanently settled, is neces- 
sarily only a tenure for life, or at the ivill of the 
Government. Each case must depend upon its own 
particular circumstances. Tho existence of a pro- 
prietary estate therein, and tho tenure by which it 
has been held, are matters judicially determinable on 
legal evidence. In India the proof of possession or 
receipt of rent by a person who pays the land revenue 
immediately to Government is primd facie evidence 
of an estate of inheritance in tho case of 4n ordinary 
zamiudari. The evidence is still stronger if it bo 
proved that the estate has passed on one or more occa- 
sions from ancestor to heir. There is no difference in 
this respect between a polliam and an ordiniiry zamin- 
dari. Ooeagappa CnExir e. Abbuthnox. Coe. 
EECTOB. OB TEICHINOBOEV V. LEEAirANI. Pedda 
A lUSI V. Zasiinbab OB Mabukgapoei 

[14 B. L. E. U5 ; 21 W. E., 358 
L. E., 1 L A., 268, 282 
S. C. in High Court. Abbothbot v. Ooeagappa 
C nExxr 5 Mad., 308 

And LEEnAaiAKi «. Rakga KsiSTitA Mtjtta 
V iBA PnoHAXA Naikas . . 6 Mad., 208 

UNSOUNDNESS OP MIND. 

' See TjuarLSTrs-, 

See XirsATio. 

13 s 2 
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UMBTAMPED DOCUMENTa 

AdmissibilltF of in evidence. 


Casks csdsb AcrELLA''i CocsT— 

RwEcnojr o« Anui si s o» Ftimkci Kisto . 

AD« TtRR OB BEgECTEB !■« CoCKI BB JOOwH 
LOW 1/ siAuvin I>0(.ruEMt IIcbo 

Sti Cases r^DEB EnoESCi-CirixCliis chabaei 

— '■ECO’«DABl EnSEKCA — U'IStUiriB X 

OBiTBEQ 8TEBEQ DOCOBESTS. alM"c 


U8EIl-co>( Me<i 

5 « MCIUCA hASIM JlAEIir <■ ^^***?** 

Maxsab '5B.I*.H:,n4 13W E,445 

Kisto 3ioucx ITooEEBJSBf 5?? 

Joo-rt uw n..a33 

HcBO ‘'ooxnruEi DabU t Ba« 


UPAN CHOWKl TENtmi! 


a.«AEi 7WB,278 

1 Proof of right of usef-''^i 

«lomg"cr“frt^Uf rt -A hkt « 

fnm btfore ion col net wnlj p«>'* » >"«'»'• 
It, « .UTf, on.t t, prored frtio B ti^f fn«» 
th, n U «<«l 1 U gsuii-d or prt.ntafl to 
p.lad. VOOSTASIH BnmACUABIE* r 


U ilEtSE raoms— It QnTIOA-ca UA rain d. MOOB1ABAX tj 1 

BIUTTTOE IB ua. A 0,167 CBCTOEBROt 7 W U, A 

o __ — S fit to 

fer te^/rr—Saienn/^ln * la t to thti up ,n 
1 t ol water oiwued by th« drfcniiut ‘be awsr 
«, Cases t-SDEBCcsiQM App.1UlerouTtfoaBilth*ltb#“M>tlft 

.;,j .11 .10.5 -a 

JD OCCTJPATIOIT Uf ni.AnlluilAn btofuser JAW tlisl w sap/ 

ID oiler AtlowittwfUe y mU 6f«ior« to 

« I ISSIOBD AM) liTASTT UoiDno . ncW by u»fr and tbit owr by th* 8**""“"' 'f 
0 IB ATTia TE’^A^CT 4 W H. 24 tbUptnoJ bI Util i-sA been fouuA KARTiSttt" 
(13 W fi, 3Sd DBAbitLABe V lUTtr Cait-DBA Pet „ 

nwn 4®4 (3B.UB;A-C,1C8,U-W’B..S23 

so "W B, 400 „ 

SOW a, 61 3 . ,17»» 

24W a 413.441 y«r«— iDAfut for » detUt^ioo el ll« n «« 

dr, Lixciois A''o Tnivy Liadiutt j"a^o("tb, lowrt ApptlUU Coart 

Sm llcsm ICEUO CTIOJ or jUt rU cliff hod nied tb» wtUr foriOAey «»* 

[L L. E, 23 C»lc 425 Vld U b« wflicunt to prore b «-l uuom 
Em Suau Cacsb Conr Morrsro— Urmpted um on ih» pin el ti» iiAioiur 
J wuBiciioa— Bnft Sen for. ®4»» Koriera, e Lstrcr Lai* TRwaw „ 

^ Ia a 6 Bom, 67a 

L L alia tb* r pti^r wrif tw 

1. 1, a. 23 Mad, 148 property ol toolbcr muil •be* oaly ^ 

— Decree for- ti froa »ae dtyB but ^ 

s«» PliiST— ABEMDaxT or PiAist **“1 I b», been ciertued A, of rifcbt tM 


DSL AND OCCUPATION 


(law B,^d DBASattABe KARIlKCBAtilRADRT 

17 W n 484 (3 a a B , A- C , 108 , U 

20 W B, 400 

33 W a, 61 3 P»» 

24W a 41^441 yer,— iDAfut for » detUt^iooel 
dr, Laxcioes A'ep Tnsvr Liariutt l&wn Apt 


froa lb, » idtof, of w toetws »daBo4 bf 
tb»t pU cliff bed nied tie w tUr for toaRJ «» 
brld to b« wflicunt to pfore » eo-l uu«* 

Umipted Birr en the p«t el ti» ikictiff ToOMM 
Dobs Koriera, e Lstrcr luti Tr»a^ 3^ 


D D a 17 Celc, 641 
I a a. 34 Calc, 657 
L L a. 23 bisd, 148 
— Decree for — 

Sm PllIST— ABEMDarr or PlAISt 


P-LB 23Cb'i” 763 a^^A’c^S^ 


UlERAlAU SOOER > PcB*ESSOBbM» 


(5N ■W,e6 , 

, 23 W a, 348 B , - i{ 

T r -o^ ^ ^ 243 rtaht of eeiewerf — Tb» mere Itct cl nier for J 

DD a 27 Calc, 338 b^W^oI yew, w 11 flot be luiEdciit 
It tbt ». r be froa Uae to time 

_ _ _ tbe own r roiuaae, M oeet* 0“ ®“J ItinurwiD 

D a a, 18 Calc, 653 ixclowee uie of b i Uni In meb e «»« 

>BT or be trnted ti permuiiTB merely “o " „»tinr 

, Imniedui ly tiktn to Aitat tbengbt I 

7 Jt ^ ““!*****« tww letdonefoTAlafttboIt me,^» etr“ p^g^ujCR 

Enect lomtte A nvlit nF iw. KubalalL EeoER.e t®* 


drelBBBT Da a. 18 Calc, 653 

OMflSaEBr BlGBTOT 

ILL a 13Mad,43 

PoSiESSION-^TBBE, VOM^MW 

tLaa,l8B<^338 

err Aams CSKEB rRlSCBIWlOi 

Ett Cases oyezB aeai o» 1\ at 
Before tbe L ithi>«i nArt^fiA i 
bed heenl.d 1 HO procue tua* 
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TISEil — concluded. 

V. — LeHluff house to 

ienaai. — ^Vhc^e a rigEfc of user of a dniiu or passage 
is incidental to a house, that right is not aifected by 
the owner (.£ the house lettiug the house to a tenant. 
Amjcdee Ueguii r. Aumed Uosseix 

[8 vr. B., 314 

S, Long uses bg len- 

ants oj a glol of their landlord’s land os a thresh- 
ittg float — Conditions or contract of tenaneg — 
jCresatiigiion.— On evidence that a tenaut has for 
a great number of- years used a particular piece of 
the zamiudar’s laud along with other tenants as a 
thrisbhig floor, it is competent to the Court to find, 
there being no eeideuco to the contrary, that tho 
right to uso the plot of land for that purpose uas 
part of the contract of teuaacy. Udit dingh v. 
Kashi Lam, J, L. 1(„ 14 All., 1S3, distinguished. 
Daibl V. Bnsjjr . . X 1,. E., 16 All., 181 

9. License to use land 

of another, coupled tcilh grant — Lerocation of 
license — Light of licensee to damages. — A license to 
use the laud of another, unless coupltd with a grant, 
is rovoc-ablo at the will of the licemsor, subject to 
the right of the liceubee to (Liniagcs if it is revoked 
contrary to the terms of any eiprcss or implied con- 
tract. Wood V. Leadhitter, 13 JLf. and W., bSd, 
applied.* Phosoxsx Coosjas ScyauA c. Itssc Coo- 
3Ub Ghose • . . L L. K., 16 Calc., 640 

USUBEUCTUARY MORTGAGE, 

See Deceee— F oEst of Deceee— 2Iobt- 
OAGE . . I. L. E., 1 AIL, 524 

[X X. E,, U Mach, 88 

■ See Cases xryDBE Lease— Zcb-i-Peshoi 
Ls-ase. 

See LisiiTAxios Act, 1377, s. 19 (1859, 
3. 1, CL, 15) — Acesoweedqmest op 
OTHEE Eights . 13 B. 1. E., 177 
[1 C. "W. ISr., 513 

See Cases usbse Mobtoage — Fossbssios 
tJSDEB iloBIGAGB. 

-BSUEY. 

See Cases usbeb Besgae Eegueatios 
XV OP 1793. 

See Hindu Law — Amenatiox — Aioexa- 
TJOS BY Fatdeb. 

pc. X. E., 2 Calc., 213 

See Cases tisdeb Hisdu Law — Usuey. 

See Cases ukdeb Isteeesi — Stipuea- 

TIOXS AMOBSTINO OB NOT TO FESAD- 
TIES. 

See Cases bndeb llAHoitEDAN Law— 
Hsbey. 

XJTBXJIXDI TEinJEE. 

See Eight op Occupancy— Acquisition 
OP Eight — Hodb op Acquisition. 

• [20 W. E., 323 

X X. E., 17 Calc., 399 


VACATION. 

Closing of Court for — 

See Appeai to Peitt CouNca— Peac- 

TICE AND PbOCEDDBB — I' rUB POE AP- 

PSAMNG . 1 B. X. E., O. C„ 39 
[12 VT. E„ 293 
X X. E.. 2 Gala, 128, 372 
See Cases rNDEE Limitation Act, 1377, 
s. 5 (1871, 3. 5). 

of HigL Court. 

See Civil Peocedueb Code, s. 307. 

[X X. E„ 20 Bom., 745 


VACCIMATOR. 

See Penal Code, s. 180. 

[X X. E., 15 Mad,, 93 


VAKAXATNAMA. 


See CoNTEACT Act, s. 25. 

[X X. E., 5 Bom., 358 
See Gases undeb Pleadeb— Appoint- 
ment AND APPEAEANCE. 

See Pbisonee . . .1 Bom., 16 

See Stamp -icr, 1SC9, sch. 11, ast. 32, 

[I. X. E., 3 Calc., 767 


VAKIX. 


See Paupee Snx- Suns 15 W. E., 18S 
Sec Cases rNDEE Pleadeb. 

See Pbisonee . . .6 Mad., 38 

See St.vmp Act, 1379, sen. II, abt. 11. 

[I. X. E., 8 Mad., 14 

Eight of, to plead on Original 

Side of High Court. 

See Rules op High Coubt, AIadbas, 

[X X. E., 1 Mad., 24 


VAKIX AHD CXIEHT. 

See Atiobnby and Client. 

[11 B. X. E., 60 note 

See CoNTEACT Act, s. 25. 

[3 Agra, 286 
8 H. Vr„ 25 
X X. E. 2 Bom., 382 
X X. E, 5 Bom., 258 

VAXHATIOISr OB APPXAX. 

See Cases undee Appeal’ to Peuty 
Council— Cases in which Appeal lie3 
on sox — Valuation op Appeal. 

See Cases undee Peity Council, Pbao- 
TicE OP— Valuation op Appeal. 

See Cases undee .Valuation op Suit — 
Appeals. 
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VALUATION OF SUIT ] 

C(d. 

1 Sms 9“^ I 

2 AiTtiXa 03O» 

« AiPEii— A cts— C oTBT IsES Act 

(L L. B., 2 Bom., 146. 210 
':<* ArTEiL TO Pbitt Corscn,— Casks 
rt WHICH ArrsAt uxs or yor — 

\ AicAno'* or Attkai. 

' t Cases ctckr Attellatb Cotbt— 

1.EIZCI10S OB ABVIS lot OT ET1I>B5CR 
ASSUTTED OR BUECTXS 13 CoCRt 
BSlOW— \ IICATIOX OT *^017 

'je COaTS— '^Tscui Cases — TA rtAiiot 
Cases cysis Cocbi Fees Act 

Jrs SEICT 0>— QCESTION cr JCBIS 
SXCtlOS WaOXO pTTarr s ov Jrsis 

Sicncy 23 W B..301 

[L L. B. 8 Bom. 81 

S« rtcoBCiss Act s " 

(5 B. I. B.. 306 
8 B. L. B. Ap.. 91 
rtcui OB ^tcoto Atisai/— Otbbr 
Eabois or Law ob Pbocskcbb— 
'AirAnat or err 


V — . Question of TRlaation— JV»> 

si/srfc— Wli ther r not s itut bii btea pnptrir 
TA,ac<l u » pmi Bunry qu itioa vliicfaoiifiU tobe 
^tosriofbdofctb* goii to iml JoiTiBA 
UAiSBX » AlABOVn ilOBABCCS 

ILL-B. 8C8le,876 IICL.B.,380 
s\ZjTi z of Tsiae — 

!afpSH?s; 

, P-L IL.6CRle,489 4 c.L.il,491 
lb* t*Jxa tb^ T^* cenuarf^ 

[L L. B., 10 All, 834 


VALUATION OP SUIT— «o»/ ««< 

1 «DITS-fo»/ 

4, — ral«a/ c» /«r 

PKfptiii cfjrmdtcloH—CtmrtFiei 

raloAtoD of sots for the pnrpoieof'jurijtokmii 
petfeclW distinct from their TslnAtioii for lb« ^sl 
pnipcte of Conrt f et Therefore Court F«* Ac,* 

which «re fUc»l enstctmoitB, are not to he rested W 
for coastnung enactments which nx the ralustKiO 
of sn ts for the purpose of d temnnirg juritai tKffl 

DATACflASn r IIeVCHARD UniBAlICEASB 

[LL.B. ABom. ow 

5 Juriidirt » */ 

3I,mtif—3Iad, Si^t ri / 1SI6 • It a*i 111 f 
tSZ3 . — The Tslostion of the msttcrs cf Jt ^tjcn Iff 
thepnrposeof d temmingthcinrudi t ooof MmsJS 
u t« be made in the mode ptMcnhcd by s. U * 
Ution VI of 1816, and Bc^nUti a III of 183^ %-i 
not Id that pr scribed is the Stamp Acts. TsUQA 
PH I BTOAU r IlARAXCJA ChABBT CinyXAiAW 
CSBITI r NaSAATTASABT JtrejTA 
TAto t JrN/iA Laaiarrai! 6MRa.tW® 

g . Cttri Fees MSf 

tS-O * 12-Clflsf cf t%i • «» eKpertutUric t 
casts— S U of the Ccort Fee* Act which rasirt 
the lctis.eo of a Cent t in wh eh a plaint » » ^ 
randan of appeal u filed final os qnwtioos 
to talnatioa for the purpose of dot nwnn “ 
amoaet of any fa ehaigable i]«# art 
oaesuoa as to the els is of sn ti in ahich a part e*I*i 
so t tanU Assaraiai Cbbih 

tLL.B-»4Mad..S»* 

7 Ceart £tf Mt 

tS“0 * ja— yoypiea/ e/sedf »»< 

» 15 of lie Conrt Fris Act (Vll of IS 0) 
m rely to ibe aloalioD of property for lbs P®n>^ 
of cakalaUBf the Conrt-fee wh 11 there • ff 

as to the anie 0 cl the schedule cf the Aet wi-* 
ref rent* to which the valaatioa u to be ms* site 
docs not an Jy to a case »a wh cU t s 
the property has been wrongly isloed, bat t»i 
relief baa be a mpropffly'eiliiaat d ly p 
snder a wtoo., ait cle in the scLednle of 
It does not cent siplate a case n w^ h the 
retoKS to bear a suit on the ground thsb • 
Cuart-fee^notbera paiL &c« JjecJiiif t'er 
S .yt T Ossys Ferstsd I Z S. 6 dcU. 2« 
tf C A. A 6t OAIBAO B«sAp^ J43 

jy^tifrofsi </«s4yfC< sta/Zer iledt ef 

-CccrtTccActfrUcfth 0) 

tbc Enin>f se of d tcrmia ng the qocstioa of 1“"" 

tpp» i toe valnatioa of a scut sbOTld be eumpn^ . 

eoediag to the mark t esine of the „ 

tbe amt, and not by the 

ralnalion laid down nActkII of 18 A 

113 20 B, 53 

Jeebbai ':ni6a r 103 

[13 B. Ik B., 116 uoto 18 W At. ^ 
CSTBCEB "SATn Uhcttachawe* 

SRABA as w AS, 
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VALUATION OF SUIT— coiiiiJiuerf. 

1. SUITS— ooniiBuec?. 

Kaitj bin Bhiwaji v. Tishbau: Ma-waji 

[I. L. B., 1 Bom., 64.3 

Bai Mahkob V. Bdbakhi Chakb 

[1. L. B., 1 Bom., 638 

9. Market value — 

Valuation for stamp purposes. — Where a Court is 
satisfied that the market value of the subject of a 
suit or appeal presented to it is of such an amount 
as to brhig the suit or appeal within its jurisdiction, 
it is bound to receive it. The Court will generally 
assume that the value of the property in suit is that 
arrived at by the computation for the purposes of 
ascertaining the stamp duty where th‘e Stamp Act 
prescribes arbitrary principles of calculation ; but 
where it is asserted and shown, to the satisfaction of 
the Court, that the market value is in esccss of the 
amount computed for such purposes, the Court must 
take notice of the actual market value. Dhtinnoo r. • 
Damodub Doss . . . . 2 N. "W., 177 

10. Cases in which 

revenue cannot he calculated — Market value. — In 
cases where, for the purpose of the stamp on an ap- 
peal, it is impracticable to ascertain accurately what 
portion of permanent revenue has been assessed on 
the lands in dispute in a suit, the appellant should 
furnish to the Eogistvar a memorandum giving an 
estimate of the market value and the date on which 
it has been calonlatod. If the Begistnu' consider 
the estimate clearly iusuflicieut, the Court will issue 
a commission to ascertain the proper market value. 
The provisions of sch. B of Act XXVI of 1867 
considered. Ex-babte IIoosee Eangabben 

[S Mad., 352 

11. Dispute as to 

proper valuation. — On a dispute arising as to the 
proper valuation of a suit, the Court may, on the 
application of cither party, issue a commission and 
make an iiuiuiry into the market value or the net 
profits of the propeify in dispute. The fiual decision 
as to the proper valu.ation is vested in the Court 
which hears the suit. lUiTA Saneab Kor CHOWUBr 
0 . hlANSBE Amt Khan 

[5 B. L. E., Ap., 6 ; 13 "W. E., 327 

SeeWAim Ah Khan v, LAii Hanuacan Pbasad 

[4 B. L, E„ A. C., 139 12 W, E., 484 

12. Costs. — In esti- 

mating the value of a suit, the costs must not ho 
included in the amount in dispute. KUpirADHAB 
Das V. Biswahbhab Das 

[3 B. L. E., B. G., 27 : 12 W. E., B. C„ 29 
' 13 Moore’s I. A., 85 

13. — — Character of suit 

' — Valuation altering with wording, of plaint . — A 

suit should be valued according to its real character. 
Where a plaint is so worded as that, taken strictly, 
the valuation would be such that the Court in which 
the plaint was filed would have no jurisdiction, the 
mere miswording of the plaint will not oust the 
Court of its jurisdictiou. A^GO^n^A Laxe v. 
'iHiiANi Daub . • . 2 C. L. E., 134 


VALUATION OF SUIT — continued, 

1. SUITS — continued, 

14. Court Fees Act 

(VII of 1870J, s. 17, Applicahilitg of— “ Cumula- 
tive reliefs" — Alternative relief. — Where the plain- 
tiff sues in the alternative for one of two reliefs, the 
larger of the two reliefs sought determines the amount 
of the stamp. S. 17 of the Court Fees Act (VII of 
1870) does not apply to such a case. That section is 
applicable only to a case of cumulative relief sought 
by the plaintiff. JHotigavri v. Franjivandas, I. I. 
F., 6 Mom,, 302, followed. KAsniNATn Naeasan v. 
Qovinba bin Pieaji . I. L. E., 15 Bom., 82 

16. Inoorrset valuation — Appel- 

late Court — Ground for dismissal of suit, — The 
valuation of a suit must be taken from the statement 
in the plaint, and if, after going info the evidence, it 
is found that a particular item is improperly claimed, 
the Court has means of punishing the plaintiff by 
saddling him with costs or in any other way ; but the 
whole suit should not be dismissed simply because, in 
the opinion of the lower Appellate Court, it ought to 
have been valued within the limit of the jurisdiction 
of the Small Cause Court. Noheb Laie v. Kheta- 
EA3I Mabwaev . . . .25 W. E., 76 

16. Designed exag- 

geration of valuation — Suits Valuation Act (Vil 
of 1887J, s. 11 — Munsif, Jurisdiction of — Code of 
Civil Frocedure ( 1882 J, s. 578 — Flaint, Meiurn of — 
Frovincial Small Cause Courts Act (IX of 18S7J, 
s. 15, suh-s. 3 . — A suit was brought in the ilunsiPs 
Court for money as well as for damages, valued at 
Bl,0C4. The hlunsif gave the plaintiff a decree for 
R9C0, but dismissed the claim for the balance, which 
was for damages. On appeal the Subordinate Judge 
was of opinion that the claim had been designedly 
exaggerated, and he therefore held that the suit was 
one cognizable by the Small Cause Court, and 
directed the plaint to be returned to the plaintiff 
for the purpose of presenting it to the proper Comt:. 
Seld that, as the suit'was tried on its merits by the 
first Court, and the overvaluation of the suit w'as 
not found by the Appellate Court to have pre- 
judicially affected the dispoa,al of the suit on its 
merits, the objection as to jurisdiction should not 
have been given effect to, and therefore the Court 
below was wrong in directing the plaint to be re- 
turned. Mohee Lall v. Kheta Mam Marwary, 25 
W. M,, 76, followed. Xanda Kumar Banerjee v. 
Ishan Chandra Banerjee, 1 B. L. B., Ap., 91; 
and Bonoinallg Xawn v. Campbell, 10 B, D. B,, 
193, distinguished. Haahdpnnissa Bibi v, Gopab 
Chanbea Mabakak . I. L. E., 24 Gale., 861 

[1 C. W. N., 656 

17. Under-valuation, 

FJfect of — Suits Valuation Act (VII of 1SS7J, 
s. 11 — Suit for partition . — The plaintiffs instituted 
a suit for partition in the irunsiUs Court and valued 
it at 11350, being the value of their share. Defendant 
contended that the snit ought to have been valued 
at RS.OOO, being the value of the whde 16 annas, and 
therefore the JIuiisif had no jurisdiction. The 
Courts below overruled the objection, bolding that, as 
the value of the share claimed was within the limit 
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■V'ALUAa?IOir oi- SVlV-conUaued.. 

. 1. SUITS — confinued. 

for purposes of juris.liehon. Kdcsuaichasd JIui- 

OHAITD V. KAOISDAS SlOTJCDASD 

[I. li. E., 12 Bom.. 676 

24. Adoption, Suit to set aside 

— Suit ly reversioner — Jurisdiction. — For tbe pur- 
pose of dctermiiiiug Uie juiisdictiou o\cr ii suit by a 
reversioner to set aside au adoption, tbo loss which 
would accrue to the adopted person, should the adop- 
tion be dcelarid inviilid, is the measure of the value 
of the subject-matter of the suit. Keshata Saha- 

nUAOA B. DAKSnUllfAKAXAIi' 

[I. L. E., 6 Mad., 192 

25. Court I'ees Act, 

s. 7 — ,8«iVs Valuation Act (Vllof I8S7J,3s, 4, 10. 
— The value, for the purposes of jurisdiction, of a 
suit to set aside an adoption is not the value of the 
property which may possibly chanpe hands if the 
adoption be set aside, but the value put upon his 
pbiiut by the plaintiff. iVeshata Sai.abhaga v. 
Lahshmi isarai/ana, i. L. Ji., 6 Jlad.,192, dissented 
from. Sheo Deot Kah e, ToLsni Kau 

[1. L. E., 16 All., S78 

26. Annuity, Suit for declara- 

tion of riglit to — Act XX I 2 of lS6?—Slai»j> 
Act, 1502, scA, A, ct. 2 . — In a suit lor a declaration 
of right to au annuity (varshasau) it was livid that 
the stamp for the petitiou of sptcial appeal should be 
Tfgulatid by the marbet, value of the annuity, aud 
that priind faaeUu times the amount of the annuity 
might bo assumed to bo its marbet value, as enacted 
for analogous agreements, by s. 2, sch A, Act X 
of 1862. X AEsrsvACHAErA e. SvAiii Eaya Chakta 

[5 Bom., A. C., 55 

27. Attnclunent, Suit to set 

aside — Suit ly trustees’ deed given ly ijisohent Jor 
benefit of creditors — The v aluatioii for stamp duty of 
a salt brought by the tiustees of au assignment by 
an insolvent, trader for the benefit of bis creditors to 
set aside an attachment by au esccutiou-ercditor 
should be calculated on the value of the lien claiincd 
by the judgment-creditor. Steebesson r. Eatjii- 
OAETrJEE 3 Agra, 104 

28. Sait under Civil 

JProceduie Code, 1SS2, s.2S3 — Stamp — Tos.iession — 
Court Fees Act, VJ2 of 1S70, sch. ll, art. 17, cl, 1, 
— ^IVhen a party prefers a claim or mabes auy objec-* 
tioii to the attachment of any property in exeentiou 
of a decree, but fails to establish it, and brings a 
suit under s. 283 of the Code of Civil Procedure 
(Act XIV of 1882) to establish his right to the pro- 
perty attached, his idaiut is to be trevited as falling 
under art. 17, cl. 1, of sch. II of the Court Fees Act, 
VII of 1870, and is chargeable with only a teu-mpcc 
stamp, notwithstanding that the plaintiff may pray 
in such a suit to be awarded possession. Parrati v. 
Xisan Sing, Judgments for 15S1, p. 121, followed. 
•Gunpatgir Guru PAolagir v. Gunpatgir, 1. L. S., 
3 Bom,, 230, distiuguishe-d. Dhokbo Sakbabait o. 
Gotejd Babaji . . I. Ij. E., 9 Bom., 20 

29. • Attaohmentj Suit to set 

■aside order removing — Court Pees Act, VII of 


VALUATION OP SUI'r-coHttuHed. 

1. SUITS — continued, 

1S70, ss. 6 and 12, and sch, IJ, art. 17, cl. 1 — 
Valuation ly subordinate Court — Suit to re-estab- 
lish jndgment-dehior’s right to property on removal 
of attachment — Vbcrc, on the removal of an attach- 
ment at the instance of a third party, the judgment- 
creditor brought a suit to establish the right of his 
judgment-debtor to the property from which the 
attachment had been removed, aud to get the sum- 
mary order to remove the attachment set aside, — 
Meld that the proper stamp on a plaint of that bind 
was H sounder s. 6 and sch. II, art. 171, of the Court 
Fees Act, VII of 1870 Vital Kbisbka t. Bae- 
KEisuBA Janabdab . I. Ii. E., 10 Bom., 610 

30. Award, Suit to carry out. — 

A suit to carry out an arbitration award need not be 
valued. Kboda Bessn r. JIowea Briesn 

[14 W. E„ 256 

31. Award, Applieation to file 

— Cixil Procedure Cede, 15S2, s. 523, — The proper 
Court-fee upon an application to file an award under 
s. 525 is the Court-fee prescribed for applications^ and 
uot the Court-fee upon a plaint. BiJADiirK BnoG-tfr 
B. JIOA'onuB Butjoct . I. L. B., 10 Calc., 11 

S, C. Paeux BaAGtiT » iloaouan BaAGux 

[13 C. L. E., 171 

32. Charge on ptoperty. Suit 

to establish— A/or/rrtJ Ctril Courts Act, 1S73 — 
Subject-matter of suit. — For the purposes of juris- 
diction (illadras Civil Courts Act, 1873) the subject- 
matter of a suit to establish the validity of a charge 
upon property is, when the property is in excess of 
uie charge, the amount of the chaigc; when the 
charge is iu excess of the property, the value of the 
piopcrty KEISHi-AJIA t'KABrAB r. SnilflVASA 

AxyasoAE . . I. L. E., 4 Mad., 339 

33. Damages, Suit for.— In deter- 

mining the jurisdiction of the Court iu a suit for 
dama-ges, the amount claimed, and not that eventually 
found due, must be taben at the valuation. Joy 
Dooeqa Uassee o. Mabick Chakd Baboo 

[16 W. E., 248 

34. Declaratory decree. Suit 

for — Suit to establish right to attached property , — 
Meld that, ju the case where a person has preferred 
a claim to property attached in the esecutioi! of a 
decree, on the ground that such ptoperty is not 
liable to such attachment, and an order is passed 
against him, and he sues to establish his right to 
such property, the value of the subject-matter in 
dispute iu such suit, for the purposes of jurisdiction, 
will be the amonnt of such decree. Second Appeal 
Xo. 320 of 1576, decided the 26th May 1ST6, 
followed. Guezabi Lae v. Jadabn Rai 

[I. L. E., 2 All., 799 

35. — — Suit for declara- 

tion that property is liable to sale in execution of 
decree — Jurisdiction. — Iu a suit to have it declared 
that ccitain property valued at B400 w’as liable to 
sale in execution of the plaintiff’s decree for Bl,500, 
Meld that in this case the value of the property 
determined the jurisdiction, that it was immaterial 
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•VAIiTTATIOTr OF 8UIT—eonft-med. 

1. SUITS — coniinued, 

the four oiliccs luust be taken for the purposes of 
iurisdiclion. Scidaba t. Sttoba 

[L Ii. E., 10 Mad., 371 

J 

43, — — — Suit to obtain a 

declaratory decree — Suit to set aside a summary 
order — Consequential retiej'- — Prayer to hate pro- 
perly released from attachment — Act VII of 1S70 
('Court Fees Act), sch. II, art. 17 (i) and OiiJ . — 
Metd thiit the Court-fee payable on iho plaint and 
memorandum of appeal in a suit under s. 283 of the 
Civil Procedure Code praying (a) for a declaration 
of right to certain property, and (J) that the said 
property might bo released from attachment in eie- 
entiou of a decree was i£lO in respect of each of 
the reliefs praved. Diidab PatimA u. Eauaix Das 
[XL.B.,11A1L. 365 

43. Feruniart/ valua- 

tion of suit— Court Fees Act, s. 12, sch. II, art. 17 
(Hi). — A suit for two declarations filed in a subordi- 
nate Court was valued by the plaintiffs at a sum in 
ercess of the pecuniary jurisdiction of a District 
Munsif. It was pleaded that the matter in dispute 
was res judicata by rc.ason of decrees passed in District 
Munsifs’ Courts. Eo objection was taken in the 
subordinate Court to the vAuatiou of the suit. Meld 
that the pica of res judicata failed. Per 
ilDiTPSAin Attab, J.— 'Sai- the purposes of juris- 
diction, the value of a suit for a mere declaratory 
decree must be taken to be what it would be if the 
suit were one for possession of the property regard- 
ing which the plaintiff seeks to have his title declared. 
Gasatati V. CnATHtr . L Ii. E., 12 Mad., 223 

44. Madras Ciuil 

Courts Act (Mad, Act HI of 1873), s. 12 — Suit 

■for declaration of memiership of a tarwad — 
Valuation for the purposes of jurisdiction. — The 
plaintiff, alleging that he was carnavan of the 
defendant's tarwad, sued in a Subordinate Court for 
a declaration that he was a member of it, adding no 
prayer for consequential relief. It appeared that 
the tarwad property exceeded fi26,t00 in value, 
but that the proiJOitionate share of each member, 
computed as on an equal division, was less than 
R900. The Subordinate Judge bild that the suit 
, was within the jurisdiction of a District iSIausif and 
rejected the plaint. Meld that the value of the 
subject-matter of the suit was the v.aliie of the 
whole tarwad property, and not the value of what 
the plaintiff’s share would be on partition; the order 
therefore was wrang and should be set aside. 
Qanapati V. Chaihu, I. L. E., 12 Afarf., 223, followed. 
Ibeatas Kuatii t. KoarAiii7xn KorA 

Cl. L. E., 16 Mad., 601 

45. ^ — — Pengal Tenancy 

Act, s. 113 — Suit ly third party claiming rent paid 
into Court in rent-suit. Mature of— Title-suit — 
Institution-stamp.— -k suit by a third person under 
cl. (3) of s. 1-19 of the Bengal Tenancy Act is not a 
title-suit, and need not bo stamped as such. Per 
ToTOEHHAir, J. — Such suit is in the nature cf a suit 
for an injunction under the Specific Belief Act or 


VALEATIOM OF SMI’S— continued. 

1. SUITS — continued. 

else a declaratory suir. JAOAiiAiiBA Devi f. Peotap- 
Ghose . . . r. Ii. E., 14 Gale., 537' 

46. Suit to estahlisfi 

right by reversal of deeds, — When a plaintiff only 
sues for declaration of his title to certain lands on 
reversal of the kobalas said to have been illegally 
e.vecuted by his father, ho need not be compelled to- 
value the case at the total of the consideration men- 
tioned in those deeds. Sheo Gholaat Singh c. 
BEjoiKAii PnOTAB Singh . 'W, K., 1864, 317 

•47. Plaint iTvsuJJi- 

ciently stamped — Court Fees Act (VII of 1870), 
s. 12 — The law allows a plaintiff in some cases to- 
rectify a mistake as to stamp duty, but this privilege 
is subject to qualification, and docs not exist where 
the relief to be granted is altogether distinct from 
that originally sought. In such a case, the plaintiff 
should not be allowed to put an additional stamp on 
his plaint. AVhere a plaintiff sued on a stamp of 
ElO for a declaration of his title to land worth 
E 19 000, in the possession of the defendant, it was 
held that the suit could not be maintained, and that 
the plaintiff was not entitled to put an additional 
stamp on the plaint aud convert bis suit into cue 
for possession. CnoKAjasQABEsnANA Eaicebb v : 
Achitab . . . I. L. E., IMad., 40- 

48. Court Fees Act 

(VII of 1870), s. 4, and sch, II, art. 17, els. 3 aud 
6 — Jurisdiction — Pomhay Civil Courts Act (MIV 
oj 1SG9), s. 21. — A Subordinate Judge of the 2nd 
class has no jurisdiction to euteriaiu a suit for 
the declaration of the plaintiff’s title where the 
property in respect of which the declaration is sought 
exceeds B5,000 in value. The law may lay down, for 
purposijs of revenue, certain rules for the valuation 
of suits J but such valuation cannot be accepted as a 
criterion of the actual amount or value of the claim, 
upon which the jurisdiction of a Court depends. 
Whether a suit be merely to obtain a decree, declara- 
tory of the plaintiff’s title to, or whether it be to 
establish bis title, coupled with a prayer for posses- 
sion of, the rights of a deceased person, the inherit- 
ance is the object in dispute. The actual v.alue of the 
estate to which the plaintiff claims to bo entitled, and 
not the value which it may eventually represent to 
the plaintiff,' is the value of the subject-matter. 
BAI ilAHKOB 0. BtriAEHI ChABEE 

[I. In E., 1 Bom., 538 

49- Court Fees Act • 

(Vll of 1870), s. 17 — Suit by reversioners to 
declare various alienations by a Hindu tcidow to 
be invalid ayainst them. — When reversioners sue to 
Lave declared invalid as against them alienations 
made by a Hindu widow, a tourt-fee of HIO must bo 
paid in respect of each of the alienations in question. 
DAITACHIIATA PlIilAI O. PONSATHAIi 

[I. In B., 18 Mai, 459' 

50. — Court Fees Act 

(Vll of 1870), s. 7, cl. 1 (c), sch. II, art. 17, cl. (Hi) 

— Suit for a declaration that a decree obtained by 
defendant against plaintiff teas null and void — 
Decree for declaration tciihoui eonsequential relief. 
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VALtrATIOW OF aaiT—condnuei/. 


1. SUITS — eon/itiueti. 


1. SUITS — continued. 


payment of i{6,COO, toKetliei- witli interest thereon at 
the rata of -V per cent, per mensem, allegiug that 
they katl exccutetl snch bond under the imprcs.=ioa 
that it was a i ond for the p.eymcnt of R 3, COO, 
together with interest tluroon nt the rate of li per 
cent, per manse m, wliereas the defendants had fraii- 
dnleutly caused them to e.xccute tlve bond in suit. } 
The plaintiffs p.aid into Court U3.C00, together with 
interest at the nite of It per cent, per mensem. 
Held that the value of tlsc subject-unattcr in dispute 
was the dilTerence between IlS.t'OO aud ItCOeO or ■ 
thercalouta, and therefore an appeal from the decree j 
of the Court of first instance preferred lotlie District , 
Juilgo uas coziiizahle by him. K-tW Cit.uiAS Il.ti c. j 
AjL'DaiA Rai , . . 1, L. E., 2 All., 148 j 

60. Heed preiudieing j 

title to ivimoi eable property.— In a suit to annul a 
sale-eleed which prejudices the title of the plaintiffs 
to immoveable property, a stamp calculated on the 
consideration-money mentioned iu the sale-deed is 
sutiicieut. TirASOOl; Pathcx r. It.Ut Soomhtjn’ ■ 
L.U, 2 N. TV.. 433 , 

t 

00. - - - - Suit to eel aside 

sale-deed at liein'i forged . — A suit to set aside a false 
sale-deed was held to be sudiciently valued at the . 
sum meutioned iu that s.ile-decd Tuakooh Patuok i 
V. B.iiisooitKcr.v Lai. 1 IT. W., 17 : Ed. 1873, 16 j 

81. - - Court Feet J.ct ' 

( VII of tViO). ts. 7, 12— Sait to cancel an iiislru- ' 
niojif affecting land— Partial interest of plaintifT | 
in the land— Appeal ag tinst an order for pagment 
of additional Couri-fees.— h\a.suiiin a. subordinate } 
Court by mcmhei's of a llalabar tarwad to set aside 
an uistruiucut affectlug the wliolo of tlie tarwad 
property, the Subordinate J udge lield that Court- fees j 
were leviable, ass.ssed on the value of the property, I 
and accordingly ordered an additional payment to bo 1 
paid by the plaintiffs. The plaintiffs failed to make ! 
thef payraeut; aud the Subordinate Judge dismissed 
tho suit. Held that the order wus cnoiicous, siuco 
the plaintiffs would not be gainers to the extent of 
the value of the property if they obtained a decree, 
tho plaint should not bo valued according to tho 
viilue of the whole of tho tarwad property; (3) th.at 
tho High Court was pot precluded by the Court Fees 
Act, 8. 12, from revising it, and reversing the order 
as to valuation of tho suit. KAS’ABAif r. Kojiappan 
[L L. K., 14 Mad., 169 

62. — — Court Fees Act, 

sch. I, cl. 1—Suit for cancellation of .in agree ifut 
to sell — Ad valorem fee. — Tho plaintiff had executed 
an agreement to sell certain property in discharge of 
mortgages executed on his behalf during his minority. 
He now brought a suit alleging that the agreement 
had been extorted from him, and praying _ for a 
declaration that the agreement was not binding on 
him, aud for any other relief “which the Court 
considers to bo reasonable.” Meld that the plaintiff 
was bound to pay Court-fees upon the value of his 
mterest in the document sought to be invalidated. 
Pabathapi 0. Sasehjiasi 

[I. E, E., 15 Mad., 294 


S3. — Sait to' cancel 

document on ground of fraud. — The plaintiff e.xe- 
ented a document wliereby he created a charge of 
Ei.uOO upon certaiu imuDvcable property. In a 
suit to cancel the document upon the ground of 
fr.iud, — ZrWif that tho p’.aintiff valued his relief at 
U-1,500, aud that the District Jtuusif had iio jurisdic- 
tiou to try tlie suit. Xakaisa Pctter v. Ata 
POPTSE 7 Mad., 372'. 

64. - — Suit for posses- 

sion of properti/ alienated - Price stated in sale- 
deed. — Iu a suit for possession of a share of au 
undivided estate and to stt aside a knbala by which 
the estate had been illegally alienated, the plaintiff 
is not bound to value his claim according to the 
price stated in tho kobala. Apgopdua Chowdiirp 
c. Msau BinEE . . .10 W. E., 207 

65. -Deed, Suit to enforce registra- 

tion of— Ceuri! Fed Act (VII of li>70j. s. 7, cl. 5 
— Madras Civil Courts Act (Had. Act III of 
1S73J, ss. 13, 14 — S .it to enforce registration — 
Jurisdiction of ATunity.— Suit iu the Court of a 
District llunsif to enforce registnitimi of two instru- 
ments of gift. The property purported to bo con- 
veyed was the same in ejieh instrument and its value 
was found to bo less tlian 112,500, but the earlier 
instrument comprised also au assignment of the right 
to manage a charily. The latter instrument was 
found to have been executed in supersession xif the 
former, and the District llunsif passed a decree 
directing its registration alouc. Meld tlvat the docu- 
ments standing in tho relation to each otiier of opent- 
tivc and superseded document, tho valuation of tho 
suit for the purposes of jurisdiction was the value of 
the interest created by the operative document ; and 
that the District Muusif had jurisdiction to eutertaiu 
tho suit. llAiUKEisnuAUiiA ». BnAaAiiJi.A 

[L L. E., 13 Mad., 58 

66. Ejectment, Suit for — 

Market value of tenant-right — Where a landlord 
claims to eject a tenant, he claims to recover the teiunt- 
rights iu the holding, and the stamp duty chargeable 
ou the plaiut should be determined with reference to 
tho market value of that right only, Ajcodhta 
CnownKX v. DAEUEnSiNon . 3 Agra, Bev., 5 

87. Suit to contest 

claim of occupanog raigat — Court Fees Act, 1S70, 
s. 7, cl. 11, and sch. II, cl. 5. — In a suit to eject a 
defendant as being a tenant at will, the Court-fee . 
upon tho plaiut or memorandum of appeal is 8 annas 
under sch. II, cl. 5, of Act VII of 1870. Cl. 11 (d) 
oi s. 7 of-tliat Act applies only to suits brought by a 
tenant to dispute tho validity of his landlord’s notice 
to quit. Ndejahan c. JlAEUAif Mhatoto 

[II C. E. E., 91 

68. Court Fees Act 

(VII of 1870), s. 7, para. 5 — Saits Valuation Act 
(VII of 1887), s. P— Jurisdiction — Suit to eject a 
tenant at fixed rales . — A suit to eject a tenant at 
fixed rates is a suit for the possession of laud within 
tho meaning of para. 5, s. 7 of the Court Fees Act, 
1870, aud the valuation of snch suit for the purposes- 
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VALUATION OS’ SOlO?— conffnusrf. 

1. SUITS — coiilinued. 

to lanils for ivhich provisioa socwa to have been 
specially made in the proviso to art. 5 of s. 7 of the 
Court Sets Act iso part of tbe proviso tlicrcfore 
opulics to a suit for the possession of lands in a 
talnkhdari village. Sucli a suit should be valued 
according to cl. (d) of art. 5 of s. 7 of the Court Fees 
Act. Ail CuEia. r. OaniDUUAx TniKEiiat 

[L A, B., 11 Bom., 541 

Bavaji lIoHASAi V. Pirsj.vnnAi IlAxrnnAi 

(X L. K., 11 Bom., 550 note 

*75. — — Court Fees Act 

(VII of 1S70J, s. 7, c/. 5 fcj, (e) — Faramla in 
Halahar, Valuation of suit for — Huil far garden 
land or land paging no revenue. — Ou its appearing 
tAic a piramba in llalabar is not subject to laad-tai, 
but that a tax is lexied ou trees of certain kinds 
which may grow on it, — Seld that a paramba must 
bo regarded for tho parjiraca of the Court Fees Act 
as a garden or as land which pays no reveune, accord- 
ing to the circumstances of each case. Audatiiod.vs 
liomnt c. PriLAJiBATU IIaxaixy 

[I. L. H., 12 Mad, 301 

76. Manager, Suit to remove — 

Court Fees Act, ISTO, s. 7 — Suit to eject trustee — 
Jurisdiction~dpeciflc lielief Act, s. 43 . — By an 
agreement between 5 and 21, members of tho same 
Hindu family, it was arr.inged that certain immove- 
able property dedicated to charitable uses by the 
family should bo managed by 21, subject so the 
supervimou of S, and that .V should render accounts 
to *5 and observo certaisi other conditions. .S sued 
21 in tho Court of the District Aluusif, and prayed 
for a decree for the removal of Jf as manager and 
for tho appointing of himself as manager of the 
property. 21 objected that tho Court h.ad no ju- 
risdiction, because the property exceeded in value the 
pecuniary limits of the jurisdiction of tho District 
ATunsif 's Conrt as fixed by s. 13 of the Ifadras Civil 
Courts Act, 1873. Held that S was not entitled to 
sue for tho removal of 21 without praying for his 
ejectment from the property, and that, as the property 
exceeded in value I12,5J0, the District Huusif had no 
jurisdiction. SoxACUAtA v. Maxika 

[XL.E.,8Mad., 516 

77. — - — ^ — -K a r na V an of 

Malabar tar igad — Madras Civil Courts Act, 1873, 
s. 13 . — For the purpose of jurisdiction, a suit ,to 
remove tho karnavau of a Halabar tarwad is not a suit 
for the recovery of the tarwad properties nmnaged by 
the karnavau and to he valued as such, but a suit 
■which asks for a relief that is incapable of -Valuation. 
IfABAXUOH CnlEASAn KUNHI EAAIAX V. FliSiLSlO-Iil 
Chibaeaii PtjTiAiATmr Etwmijrsi NAAmiAK 

p, A. E., 4 Mad., 314 

78. — Suit for removal 

qfiarnavan — Court Fees Act, 1670, sch. II, art. 17, 
cl, 6. — A suit for tho removal of a karnavan of a 
Slalahar tarwad on the ground of misfeasance is 
incap.able of valuation and falls under s. 6, art. 17, 
sch. II of the Court Fees Act, 1870. Govixdas 
Easebiae V. Keishnan HAinjIAB 

p. A. K., 4 Mad, 148 


VAAUATIOH OS’ SUIT?— continued 
1. SDITS — continued. 

19. : Act XM of 1S63 

— Suit to remove managers of endowment from office 
— Court Fees Act, 1870, sch. II, art. If. — In a suit 
under Act XX of 1SG3 to remove the managers of an 
endowment from office, tho subject-matter was held to 
be one which did not admit of valuatiou, and the 
Court-fee payable on its institution was the fixed 
foe of BlO. VEBRiSAltl PllT.Ar V. Choeaeba 
M nnAiiAE . . I. A, B., 11 Mad., 149 note 

See SBD.TTAEA r. Veskata 

[I. A. E., 11 Mad., 148 

80. Madras Civil 

Courts Act, s. 12 — Court Fees Act, sch. II, art. 17, 
s. 6 — Sait to remove a karnavan — Valuation for 
jurisdiction. — Although, for the purposes of the 
Court Fees Act, a suit to remove tho karnavan of a 
Jlolabar tarwad is incapable of valuation and subject 
to the fee prescribed by s. 6, art. 17 of sch. 11 of that 
Act, yet, for the purposes of determining juris- 
diction under s. 13 of the Civil Courts Act, the right 
of management, which is the subject-matter of the 
suit, must be valued. If the value is estimated 
load fide by tbc plaintiff, the Conrt should .adopt it. 
Kmsuxa r. Eaaux . I. A. E., 11 Mud., 266 

81. s Suit to remove a 

karnavan for mismanagement as de facto karnavan 
— Madras Civil Courts Act (III of 1873), s. 13 . — 
In a suit brought to remove the karnavan of a 
Malabar tarwad from office on tbe grounds of mis- 
management of tarwad property, to tbe extent of more 
than 'B2,500, brought in tho Conrt of a District 
Munsif,— ITe/d th.at for the purpose of jurisdiotioa 
the suit was not one for the recovery of tarwad 
properties, nor to be valued as such, but it was a suit 
for relief that was incapable of valuatiou, and there- 
fore was within the jurisdiction of the District 
Munsif. Ktodax r, Saxkaba 

P. A. a. 14 Mad.. 78 

82. — Mesne profits. Suit for— 

Denial of plaintiff’s title . — In a suit for wasilat, 
tho stamp on the plaint will be sufficient if it cover 
tho amount claimed for wasilat, notwithstanding the 
defendant may deny the title of the plaintiff to the 
And. Kadie Bossn o. Wise 

[Marsh., 165: 1 Ind. Jur., O. S., 103 
1 Hay, 370 

83. Suit for posses- 

sion and mesne profits. — Where a snit for mesne > 
profits is united with one for possession, no separate 
stamp-fee A necessary in respect of mesne profits. 
SirnoK r. AirnAH Ahhbd . W. B., 1884, 327 

84. Mortgage — Court Fees Act 

( VII of 1870), s. 7, cl. 19 — Unit by the mortgagee 
against the heir of the mortgagor for recovery of 
the mortgage debt by sale of mortgaged and other 
property — Suit for money. — A suit instituted by the 
mortgagee against the heir of tbe original mortgagor, 
to have the mortgage-debt paid by sale not exclu- 
sively of the mortgaged property, but also of all 
tho other property in the hands of such heir li-ihle 
for the debts of the origimd mortgagor, is virtually 
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83 PartltiQQ.Sdtt for IfaJeo# 

Cirt C«>r<i At a 73 -Jar ef r( ua — m jeet 
mo.lrr of i% I lu ti • fo. p* t ion the ralne of 
the preper^j fvlteh tbe pU nt IT tU c« a thare 
and cot be alar f tbe ibar tU mc<l 4 term nra 
tbe ja xj. etm of tl Coart u I r » 1» of the 
Mad^ L 0 aril Act 1' * 4 rniaaiua e 

Scmui''Ta I. la Q, 8 MacL, 235 

So I fo* fart 


\ TTAIiUATIO'f OP 8urp-ecalia«*4 

1 hLlT3-eca/.iB«f J 

flL — Utorttg ft* 

C»/rt/<i/ioa f—MarUl tol** of pre^r// -The 
Canary nJe for aasM .0 the b ann, fee arwu,a 
to (he inarlet talne of the J -operSy lo aoU U D<A 
ami <a te to a ao t fur parlil on an4 tbe 0 «rt a 
I enth caao od ht ho fit he am»aol of »ach j'e 
CeaerallyipcaliOB tbe talaeof tbe »a tlithedJfiT 
«oeetMt« en tbe ralae after part lioacf tbe p-uti 
l (Ta al .re whifb Ur^qu ret lobe pact t-ooed and 
Ibetalue f the atiBeaUirt not part IIoaKb KJi«* 
CarNcea Mines c Aaaiiu N*tK 3«* 

. [13 C L. E, S 53 


- S,tffdt 


oflatit aeeoti *3 ta «/ai/jiJfd . - - 
o«n<e of t lla^e Un li aoed W iSs-l to bar* lb« 
(hnded among the ac«iru.n< toa Wtcoi 

(Wto-a rreJinlMo tbatattbe up ntmaof er^ 

t» Iti ecar. tbe land* aboald be rtdJlrf'otrd bj W. 
atttr . U e co^wntra. and to bare two of the eb^ 
d I tttri! to b in aa one of aneb fo-o* era. In loot 
aooibtr to-««D flad la aimt towl ch *cme cclj 

of tbe imMDt dtf n Wnta wtre p^i « 




ahtre BiiTAst Gaixia t 


oertais Uad. the n t tboaU b« ralud 
ot the rtla* o! the whu caate I *4 oali i r 
5airanBay* T L £ 8 V 2i fo lowed 

SiOAiista t «caat L L. 11 Itail, 187 

8^ - — — — Cotrt Ft** AH 

(VII et li 0) t J r* pari t om oad (or p«e»e*> 

iiea c/Aan —The aUnp oaa eait tar pa>t u a and 
powcuioa of the pUinliira than of «rt fam ty pr» 
he as od rnUrtm one on tbe telae «t the 
'B e Naaa CaiaTtnos 
[7. lo EL, 18 Bona. 209 

t oaeffaa If prepeHj—Palmol *• f /'^arMe, 
o/j*n»d ef OM—Catrl Ten AH (Til of If^O) 
t 7 ct t\T} (b) — 5a It Talatt »• Ae m 
iS»7; * 8 —In a lu t by a m mber of a }0 st U inda 
faml, pnjanr for a pamtKO of the family propwty 

111"', '17 ■cni 

ralne of hr int larlhe parpoitw of jorudw ion it 
tteamonntat wbchth* pi. nti2 tUnealu. .hart 
Veip laoesDij c Eruaaantu Gop»»i» 

[I‘I'-E,.20 hiBd ,398 


detfre it the pwmo-ical allctm nt of the U^»» 
and la 18 W inch decree wbcb eleariy 

for are rt-wno taU I ««*««• '*1 ^ 'P « ,» *,**jf^ 

lor aac n,»no tau ^ .f 

mat tat oo fre CO tbe aggrrtrite amount ef the taW 

ofallibeaba«niD lb* c lUff^aad 
on tbe I Uinlnetd oclr be proportiesed W Uw «1M 
of the ^pwrty artoaUy .n< J fo V 
NaTAltAi e «VHA Utv bl’ttiaA 
w ScaaaEtC SMMw* 


80 


« 4 aob Jwtgt—raloal on ofamHir n^l* t 
—J® a mit for parttionof enUin^Dro^r 

Plamuj rained hu .bar, .t noji 
and paid l^rt ltt% on tbi* amoant. Tbe an t 

B J} “ thattba nut oa.hl tohaca tren 
Court of the i«oq 4 tU,i -- • 

UoTtBHai 0. Uanipu 


93 /aendief •»” 

SnljtH-aeHl,* of *• t-AH SJVofMio^- 
vnii pr vA fat t Atemanei the 
a C art u tbe daim, or nibject-mavtr* of ^ r 
aaeatunatedhTtbeplaialifl »®<» ‘I** 
ba»»nr eiren the 3 nn.dicUon Ibejni^ctKO 

contbnr. wbatertr lb* erent of ihe *- 

tbwia ao notwrthalanding a i ^ 

catiaatc made by tbe plaint if bat pUm^ 
BctoarttbeCoort of it* janaTetioo br iaali®d 

warrsoU I* additioa* lo the claim which «aB» 

mufUined. and whch there la no icaJonab! 

for expecting to *B»tain Tbe , erg 

claim w thin tbe mean ng of a 5 of ^ 

of 18C9 u the apecidc tbin^ so- gU he the pU ^ 

In a partilioo »oit, where the pla-ntiH *« 

di* non and eeparate po»a.a*ion of b-a ^ 

peeperty it u tbe ihare lO claimed wbicaw 

ject mattfr of tbe eUim, and j***/!*^ r^sB 
joint property which u eonpbt lobe dit ided. 
itiBEBatsaBc BAnAiiBH^EW^ 8Boia,3l 

nl Coarts AH (fij 


W Prorii 
af 1 ^ 7 ) 

isTy 




JSb?;.** 7 B wadll-Jerurficfrof. * "*^ 

yvpoeeao/— Forporpo*Mofjan«^mj • ^ 

“caloeoftbeoru^ ant” loa 1 M ^ 


e. m pact tion toiU b 
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vAi.tiATioTr OF sDrr-oon/;»«^A 

1. SUITS— co.'iijnu^A 

• ’ , • -^txXh and tills is tliG 

value _o£ the Courts should be guided in 

valuation , -[Titter v. Aaaath 2ta{h 

such suits. ITir >/ followed. The Court 

Deh, T. L- •’ . 7 cl d, docs not contem- 

Eces Act (Vll of iS/Oi, & arbitrary 

plate that a plaint ^ jjJc suit, and the 

value to tt%^fs^®^t^aLtio.i Act (VII o£ ISCT). 
provisions of the this was not the inten- 

ss. 7. 8, and U. 1 . BoX-.r Nath Abta r. 

tion of the Legislaturi.. ^ ^ Calc., 680 

ir iTCHA'i Dai. Adta • 

ilAKHA. Rtnmp in parUtton 

three of „s the second defendant stU'.ed 

as to the other t>ie ^ erty of her 

that they " 4 cSitended that the plaint was 

deceased hiishan , . ^ object of the suit was 

insufficiently ^f title to aud possession 

to obtain a plaintiff had no intertat. 

of, propeities m which toe p^.^ 

An issue was raised 0 the objection 

issue toe ® -int. On appeal , — Seld by 
and rejected j ^ that the plaint was 

. Pexhekam. C.J., and * o ^ prayed for 

sufficiently . the purposes for the stamp, 

was partition. ‘is Lted in the plaint, 

toe cause of be looked at. ilOSESPEO 

and that only, must jj gisonid 

Chasdha GASGPhi r. A 20'Calc., i62 

« Subjecl-maiier 

partition of stia instituted 

Upertp ^^nf/sifby a member of a Maho- 
in toe toiutt Lre of the inmdy vro- 

medan family , ^ of the plaintiff’s share 

perty partitioned, nQO and the value of 

toundtobe ess ‘ban ffl.QOO, anb 

whole .PfP^Jfcr in dispute in the 

_ffeld that the “to of the Bengal Civil 

soil, '^Vof IsTl) wa^ toe share which the 

Courts Act tyl of gd; tbat.it was un- 

plaintiff asked to have ^ to of the suit 

Material that that share ^ at^toe dato 

a portion of Munsif therefore had junsdic- 

in value ; and that to jr j-„atha- v. Subramanya, 
tion to hear toe f^^-f^K^rly Cburn Jl.'ffer v 
. J. L. U.y 8 JXa^** ^ 7-7 . ^fioorshed 

diction .grentb share purchased by him m 

partition of a one sevent ^.jrl„g 

an undivided agrahara cj^tained a decree. 

was about El ’p-./f matter of the suit was too 

Mdd that the subject-matter or me 


VAIiUATIOTT OF SVVS-continacd. 

1. SUITS— confinued. 

share sued for and not toe t,.t.al value of toe agra- 
S! and therefore the suit should have been filed 
^he District hluiisif’s Conrt. J ydinaiha^- Sub^- 
T T 7? R l/fir? ,'55o>dlstill2'llSneu. KAiLLYTA 

fnanya.I.L.S,8Maa.,~oo.o ^ 

C. SHBBAEATTFDTJ • A. AJ. aa,, , 

JIadrat Ctml 

r., 4M f2Iad. Act III of 1S73J, s 12-Valua.- 
fZ offeuIr-Suits ValuatL Act (VII of 1S87J. 

11 Quif bv ti vurcbaser at a sale in execution 
^J^Zeree fl paHition-Jor^^^^^ of Munsif 

y i O 1 J udae — The purchaser at a Conrt- 

sdt eitot pangus out of an estate of fiSj-j pangus 
' m d them to the plaintiff. The vvhole estate was 
tfnib more than R2,500, but the eight pangus 
wild^'to the plaintiff weie worth less than to^t sa^ 
The plaintiff brought thU suit lu a Subordinate 

f dg^.s Cour-Sf^^i^ iSL^ertfb: S 

by riXtofpurcbase to. the whole estite, f«y P“«tion 
and possession of hD eight pangus. It was found that 
the Pontiff was entitled to the eigtot pangus pur- 
chased by him as against the defendants. Hel 
al toat tL value of the share sought to ho recovered 
mid ntt the entire value of the property, shoul^e 
ana , , pP the suit for the purpose 

ofTetSmiiiing jurisdiction, and that the suit was 
witW^thepeHnniary limits of the jurisdiction of 
Afiinsif * {5) thsit s»nce tbe disj.-05al of tlie 
‘‘•f h en’p^^^ ■'Sected, the suits 

snit Ej'y'y' ,f applicable, and toe decree 

ss>™u ». 

Oufflre- Whether the Subordinate Judge Im not 
conen^ent jnrisdiction with a Distnct Jluusif 

^rsuhs less than lli'.oCO in value, ^lennasami 
m mits less mail /J T/od., ISS. Naeatahah 

Kana!easabat,I-L- •> E., 15 Mad., 69 

O. NaBATAHAX • . A. Ai. ra., a.^ 


„ - Suits Valuation 

Act~Act VII of 1387, s. S-Order by Appellate 
Court directiny that the plaint be returned-Appeal 

„Z;Jt such order -Amendment of memorandum 

of appeal.-1'ne plaintiff sued iu the Court of the 
IBstrk^ Munsif to recover his share of familv pro- 
nerty. The amount of the praperty exceeded, but 
^ nf fliG slitLrc. cliiiDisd Wiis witbitt tlie 

SS, « a .ffju.udi.ito .1 ,1^. g"M“ 

Mnnsif who passed a decree for the plamt^. On 
appeal it was^held that toe suit was not within the 

rri iSiiCsifS ‘Ms p.|; 

Code 3 5SS. The petition of appeal .lyiung been 
Skwed to be amended ui accordance with tli^_ rul- 
intr Held that the Court of the Muusif had juris- 

Sf&” tv. 

. Kascpea Upatas ■ I.I..E.,-imaa.,swe= 

TOO Partner slnps—.yuif/or share 

S.fra7iOTA'-'. 
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VAltfATION OP SDIT-^t»f »««J i 

1 'UlTa-^wif *tt4. I 

Jclfril f 16S » 

-In ivtiUongtl forltf«r r»l liarrtcftkep^L t 

Ufffia et-^i t » I 

tijp Ui be tmm 4 »Ed >n *dja trofrt ef 
Kpntts aide lltd NcssJswdnwime. 
Raii?:s J uHK « lb»t nodtr t\i» r» 
ol t. V»r»- U) ^*V 

fl8 ) »nil i 8 of lie n,U\»lt»l!oo Aft('ll et 
ISj ) tli« in j vm rropf»ij b oa tt in Ih* Men 
iif» Co-rt i. f«»» irtm i<i*J r Sr ia.J 
Tf. f*a»<f J L S 6 B t* H fo-l-^rtA Dbi 3I 
Silt HXEA t BaiGUiin aiuk 

CI.l..E^22C4l«,0fia 
lOL — Possession ‘'nJt for— • t 
Ig ns l t« j^rrA»i» — J rctrdtrt — in n so t for 
(ossruioii b; sn so. Is-n {mrriMcr «ii n tUioti? 
Tslord ills rlsim st viist br ('ud for Ibr p.of«KT 

iJrdtbsitbt slcalioeo'sspnoid rs root omm r 

sod uslll n ntt 4 bv r d bm ssd be nsol ef 
n jwr*T 0 Biry slouid sritlt d ss rorttrt. If 
tb« isiestKQ wst doo ttd so rsqom tboo JLs<e \ 
biva luti ut d t fT A t XWI of ISo *oo»r 
stur RsuriQsstB »sa d8W B^5 . 

' '— ^9 t ajtrr fvtr 

I 7 »f 9 WVi« • sa t 

I bou tt sfUf s d fl»« for fae* ' 

cion*« LisUfaoU&in<d tb« sbs uncftc beta ^ . 
IS so fs SI lb« jansduiioa of tbr Coart s oot 1 
etned u a t to U ninistrd screrdingtotbeM^o . 
laid down 19 tb CoartFmAri a.” d 8 Aboiaxa ; 
BlX QeSU r ^SSBS Cbcu Cost 

[IC X. IU473 
103. C r f Traftimn 

Ctisl 2$39 f a$ TnftJt f %*<lrr~Fmh ss — 
rtw* For tb< I'erfeso of ]arudact a. a 
tisiia aod«r a 22? of Act VU( { $v9 u s fmb 
tail and wt a reo^aa uaof be re t in «b b tbr 
daua 11 naif u tbsl atbm by r asco of a chaacT 
in ibc lav as to tbc node of a ain^ re s for tbc 
pa pose of jcnadicUon Mveta Ibr date of lie m 
final re I and Ibe oa-m. tie Ccort tlr «a.l v J, 
ibe onpi a] aait ciaaes 1 Late }rr- avu orcr tbe 
re retcatrcfile aim. h% Ci«rt cain;«{ tr; tie 
laja. ^CTtJxBu Cansis Garxn e 

(I. la ^ 4 bCad^ C£0 

Afedree Ceil 

C arts J f (HI •/ Jt SJ , , ,J_. | 

SiJfore 0 reriareef alrnbsce— e,> f .« for ^ 

/ mf-Tbe pajiUfrecdtobed«l»redanb rto 

a crccaatd ^ aboroedan and to rreorcr b r diaw af 
^eirlcTOarci tae abair c.ais><4 U nz I as than 
E .j«b aide the rUce flteabOt aS^ Hcetded 
that uaoont. UefJ liattle re t vss to be s3^ 

.* to the ibare and cot arccediD totbeTalne 

-I ibcTefvc »as vitUn 
l.ojf bniTsaBin 
I. X« H, 11 bl&d^ 140 


VALITATlOIs OP SUlT-e«af.»»ed 
I SUITS— eoaf aarif. 

Thine bis daia arwilins to tbe price tuted Ic the 

Lojois ArtorcaA CcoifDHtT r > iiBbrtw 

[IOTP B,207 

Si l/vrpiaiff 


108 ' 


for 


and dr lare/ bma/t ^/r-Wbrre 
treo err nf jicsa«aiK-a (vi-b tneioe pnsl s 
Uutportco fUed and f t » i.«U.aUaof rl.kt 

uiTtspec* cf the rttnaind T jralnatin sbcnld i»t 
ineinde tbe ratae of the latlrr ah b u tolF caw 
cal ud nfqn rca a a.ainp of 1-10- J*^tB 

CnctracuiMU V Uibtet 


£5 TP E,33 


107 Salt for possession sad 

laesre profits— Tefae /i* tre aatiai-B^ 
sal ^ ir Pror sere esd dsiinCi fCcirrJcr 
fSlI a/ IS& J , if - la a salt for y«i«*s.cn^-i 
iceane p cfils, tbe lalae cf tbe ct^wal sa- cr l-e 
parpesea id a. *1 of Ail 2111 cf IS' d ^ 
Inenly opto tbe pttptetjr icc^lt to b« rriy creu. cat 
aim aioa tbe raise cr aaaxot of tie rf« ^ 

ale MonmllomsDase aansCsaspsAEcr 
ILUB-WCala-IOi 
iOa. — Cetri Tut S 

m/s/ys OAis. 93i H-Xtnt fftft Sj^ 
fie asl/of aofiou Cla^at lij 

C«at o/ C>« I Tntiitrt (JH TX2J i/ ~ 

(Mt W1 Tbe p-aintia J» M 

pUi-t Jjsycd let araae prUu eolj mm tb* 
tnuon J III lait tE) lbs 
raxrtdtobjB and tbe dierte 
pttAu and cirtrted Iba tbe» 

uteaeeolhsa. AfUr tie prep<rty»u r«t«td lotto 

E UintdJ be applied la esceatiea of tie dvw « 
ate tie amount of misne proSts a * 

U lag done a ijo itica a-ose aa to vUlbte ill P-a^ 
tiffcoald jnxrt^l tofoi-lti- txctlebis 
oatinjtng tb* Coort-fee oa tbe amoasl to , 

u «i rtljoa. d/e d thal no Coart It* , 

S Uof tie Cinrt Pi a Art (MI of 1 T) 

lo a ciaun fer m lae prrau ta wbicb an ain<»s» 
tan be and Lai hem cUimed by ibe p-ml »« ? 
mpert of «b«h some fr* ta» Wa aetcauy 

,5 s„„. jie 

ri 

Pro-emption Sait ^ ~ 


oftheaUU ita^andlben 
tic lUb>JctMl f.r . TVrf. 1 

105 


« s r9tertcr„l^, . , j*y *•?•***»- 

-•/ rs'^easJ o att at it drew —It. * 

re.t for 1 wss^ f aa nnd id»i r^ate 

**n^ii***^i * vlitb tbe estate bad 

lew ilkgiilj abeta-ed. pUittJ u cot Imnd to 


of tbe reduce jamm^ Asiro Si5.»l 
'“'paiUB. Ap,l« 11 w 

^4^^BOo liGSr J4 -w 

.nesyof C «! Cttrit Jat O J •/ ^ ^ ^1,1 a 

JJ^Tt’^i'aitS'itb^a^-thatcitlr 
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-VALUATION OF SVVJ!— continued. 

1. SUITS — continued. 

p„p.«y 

i I., a. IS O. 10 .. 255 

,.•= - — Court Fees Act 

rVJiIofJS70J,ss.dand7,cls. (oj and (OJ—SuUfor 
LJmition of separate plots of land «<>? “ 

^fractional share of a reienue-paping unit.- ITeld 

f "r. .V cnit for prc-emptiou m rcapecfc of separate 
Ss"r consUlute any dedu te 

fraction of a distinct revenuc-paymg area >vnd «ew 
not tliemsclves separately assessed to rea enue, t c 
Conrt.fee should b; paid on the market value of the 
in suit, and not. as is the case where the smt 
is fo' a definite fractional share, on five tunes Ac 
Government revenue. Repeeesce ondee thb 
C otJBT Tees Act. 1S70, s. ^ 

- 1-10 Eedemption, Suit for— Value 

for purpose ofjurisdiction.-lho purchaser of the 
iouUv of redemption of certain land sued to redem 
the same He made the mortg-agor and ven.ior of Ae 
imd “pro/ormtf defendant. Sold tlnit the value 
~ *h . iiihiect-matter of the suit was not the market 
value'"of the land, but the amount of the mortgage 
money. Kttbaib Sieou c. 5 332 


JIadras Civil 


„ is 12 and 11 — Value of improve 

ceriam (TukEEE. C.J.. aiid 
• „ \vtIu J dissenting) —mere an instrument 

oCrS^Ves niferpr^' secure tbe amount to 
boXwed for improvements on redemption of the 
mort<m"eh the value of the improvements is “ot A be 
“alcuUted in ascci-taining the •• value of ‘1*“ 
matter of the suit” for the purposes of 3 «"^dic 
" .n,1nr s I-.* of the llndras Civil Courts Act. 
P " -rtFMEB C.J. (MoittjsaM Atxae, J., concur. 
^ ^ f Dv the custom of Alalabar, a condition is at- 
tached to all kanom demises that the mortgagor 
Aall nay the value of improvements made by the 
mnrAa-ee during the term of the demise before he 
in r'odeem, and the repayment of the sums spent in 
Sorovimeits is thus secured by the mort-age in 
thr°ame manner as the repayment of the principal 
mU-anced, and must be calculated in deterniming Ac 
vilne of the subiect-matter of the suit for Ao 

K-asata>a . ^ 1 . 1 ,. E., 5 Mad., 237 note 


ASOSSMOCS 

114. 


^ — — — Jurisdiction of 

vrittfi'— The integrity of a joint usufructuary 
Munstj. . broken in consequence of 

the’1SOTt'’agco haling purchased the right of several 
* mortgagors, one of the mortgagors sued m 
the Alnusifs Court to recover his share of 

a ^mnertv alleging that the mortgage had been 
The value of the mortgagee’s right jiia 
redeemed. „ Bl.OOO. The mortgagee set up 
such share ^ ,viiicb 

as a,deie q^q jiad been hacked to 

AHiSS -d that. unA such sum had been 
VOB. V 


"VALUATION OF SUIT— confiJiiiecf. 

1. SUITS — continued. 

satUfled, the plaintiff could not recover possession of 
his share. Beld on the question whether the Aluusif 
had jurisdiction that the v.aluo of the subject-matter 
of the suit was the value of the mortgagee’s right 
qua the plaintiff’s share; and as the value of roch 
ri"lit did uot exceed tll,OCO even if it were 
that the mortgaged property was further incumbered 
with such bond, such suit was cognizable in the 
Munsif's Court. The principle laid down in 
Singh V. Kallu. I. L. -«•. 2 AfZ. 778, followed 
Bauaduk c. Xavvab Jab I. L. E., S AA, 822 
Joint mortgage 

—Jurisdiction— Court-fee— Valuation of suit — 
a Sab iect-matier in dispute ’’—Act VII of 1870, s. 7, 
■'(i^)—Aet VI of 1871, s. 20- Statute. Con- 
struction of.— A deed of mortgage was executed 
by jP, T, and S for R-l.OOO. A, the purchaser of the 
share of 8, brought a suit for recovery of possession 
of one-third of the mortgaged property against the 
mortm^ees who had purchased the shares of P and 
2’, Ao other mortgagors. Held by the Full Beach 
with reference to s. 7. art. (i-v), of the Court Fees 
Act (VII of 1S70), Ant the defendants-mortgagees 
haviu"- bought up the equity of redemption of hvo 
of the mortgagors, and pro tanfo extinguished their 
mortmge-dAt"' and so by their own act empowered 
Ao plaintiff to sue for redemption of one-third of 
the property, the principal money now secured .as 
between them and Ao plainUff must now be regarded 
as one-third of • the original mortgage amount,— 
•namely, Rl.333-5-4, - more particularly as fiscal 
enactments should, as far as possible, be construed 
in favour of Ae subject. Ballcrishna Vhondo v. 
Vagvekar, I. L. H., 6 Bom., 321, referred to. Held 
also, wiA reference to Ae terms of s. 2 ' of the 
Bengal Civil Courts Act (VI of 1871), that the 
“ aubject-imittcr in dispute ” iu suits of this kind was 
the amount of Ao mortgage-debt and the mortgagee’s 
rights which were sought to be paid off ;_that from the 
terms of the plaint it was obvious that in the present 
case the subject-matter iu dispute was HI, 333-5-4, 
the onc-tbird of Ao original mortgage sum of 
K4,000; and that it was therefore beyond the 
limits of Ae Alunsif’s pecuniary jurisdictiou. Fer 
AIahiioob, j.— 1 1 is a rule of construction that, while 
iu cases of taxation everything must be strictly con- 
strued in favour of the subject, iu questions of juris- 
dictiou the presumption is in favour of gii ing juiis- 
dictiou to the highest Court. Observations^ by llAH- 
IIOOD, J., as to Ae subject-matter of suits for the 
redemption of mortgages, and the mode in whiA the 
value of such’snbject-matter should be calculated for 
purposes of jurisdiction. Aaiabat Begaji c. 
Bhajab Lab . . I. L. E., 8 AH., 438 

HR TIsafrnotuarg 

mortgage — Overvaluation of suit, Fffect of Juris- 
diction.— Ihe mere fact that a suit has been over- 
valued does not deprive Ae Court in which it is 
hrouAt of jurisdiction, if the overvaluation was bond 
fide and had not Ao effect of altering the appellate 
jurisdiction, Aatis to say, did not cause the appeal 
from Ao judgment of Ac Court of first instance to 
lie to a different Court from that to which it would 
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amt for Und altb opb it r luUa in a decree fct 
r^rapt on an I (rgwddaea rriemptlon an t, 
voold ha < 0 (n>lubl by a Cenirt <f tuliordioate Jorla* 
dicllotk. UAUiAJie Pakiatawatay 

(t. U a, e M Ad, 140 

lla Coaef Peea Jet , 

fril tf JR-0;-D»i4aa J«e.e,ff,n,<, K« ,// ' 

Jet (iiVll if Jb79> Ck // -Tbe rahatloa ot 
a amt t r ndempti n fer pnrp-aei of jnriadieimt la 
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dcUnnuiitg thr Tslse of tha •abjeci.maUer of a antt 
for psipoei of janedirtioa Rerenaao Kakv 

cam r BaLTixT >asaTay 

[X. le. Ik, U B«io, 691 
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—Jpptal—J’antJtrIc; In a rrduBpliao aoit Iba 
ralsatloD ot tha aubjKt-ma t t does not depind oo 
the valor of tbe toortsra^cd piafrriy Wbm the 
mcrtpire itnlf i> denied acd tba irot1ca{;ea dora 
not tay wbat be rU m. in ntprcl of tbe niaetcase. 
ibt, tbe amnsnt found to ba remainioe doa on Iba 
mteticage if any amoant wa» dae at tbe dale of tbe 
init would rtprwcnlthetrea valoatiun of tbe aobieet. 
matter if tha iuit Aepelaxf nemrdaaJ t £ef 
Mai >are»«a / L A, It Sam^ S3’ foaowei 
The pUinUIa, who were agnesltuiUVa. ased to rodreio 
eortaia Unde aUesmg that they hadVre mortnigrj 
to tte defoidanta’ father for 11 50. and that tba debt 
had bees MtxSed oat of tbe rent and pniftt of tbe 
mortised property The defeodaoto denied tbe 
^»d mortgage The Snbordioite Judge f utd 
»»• prered. and tbe B»rtgaef 
AM bad brm more than paid off out ol tha ^ 
of the pro^y „ irpate He therefore paaaed 
decreeawardiMpowau ntoUieplaiotiffa. i L-rH 
Tbe Ihrtrict 

Conrt fonnd that tha mortgiga wu Mt eilaUubed 
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. 0 . faif fa reJee* 
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U d In a auU btoaghl by the jUialiff to 
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mailer of the n.t waa the a.STCfmto t»1»® 
taoJmJ. .1 rf..I J sa 


rlzbto. Salt for— A«na« ro.efe Ml lS~ih, 
Jppief -The provUo in a. 49 of the Bo:^ 

Act amoant. to an »?!“* d«U-atUa 
condiUoo precedent to the npht of appeal fro ^ 
Gordcr’a Court that tha »ait .hall ba one which 



VALITATIOKr OI* smU-coall^utd. 

1. SUITS — concluded. 

amount or % Anc capable o£ being citvmatcd in money, 
and that that amount or value must Till ivitliia 
certain specillcd limits. A suit for tbc restitution 
of conjugal rights is incap.iblo of being valued, and 
uu appc.ii Jbertfore in such ii suit will lie under the 
Bunna Courts .\ct from a decision of the Recorder of 
Rangoon. Gomiji l^AlI.vsIA^* r. Fatima Bum 

[L li. R,. la Calc.. 232 

126. A suit for resti- 
tution of conjugal rights is not ono to which any 
special money v,iluc can be attached for the pnrposoa 
of jurisdiction. Golam Jiahutan v. Fatima Mthi, 
1. L. It., Id Calc., 233, followed. IIOWIA liBWAZ 
c. riAJiBCMiissA Brui . 1. Ij. E., 18 Calc., 378 

127. Sale, Suit to sot asido— 

Sale in execution oj decree— Value of property 
sold. — In a suit to set aside an auction sale, the 
plaint must be stamped as if the suit were for the 
recovery of the property. DiiAi’C CuouDliur c. 
ISHAN CilDKDEU DA3 . . 9 C. L. E., 231 

128. Share of laud. Suit for — 

Suit relating to land — EeutalioJ i.ture.— In valu- 
ing a suit rebting to a share of land, the rental of 
the sliare b to be the eritcrion of the stamp. Ram 
Bdksu Tiiakook r. Asooduva Lai. 

[2 TV. E„ Mis., 45 

129. "Waste lands, Suit for— J[cf 

XXIIl of 1SG3 (Waite Landi), t. 5, Suit under. 
— In » suit under s. 5, Act XXIH of 1803, by a 
chikoaut to waste land proposed to bo sold or other- 
wise dealt with on account of Government, or by an 
objection to the sale or other disposition of such laud, 
the plaint most be on a stamp of RlOd. Gnniisu 
CatraDKE Rox v. Coiaeciob or SyioicT 

£7 W. E., 349 

, 3. APPEALS. 

130. Question of valuation— alp- 

pellale Court, Foicer of— Act XXVI of 1S6 ?. — An 
Appellate Court h-as uo power to set aside a decision 
arrived at by the Court of first instance as to the 
valuation of the property in suit. ilArucDDls r. 
Kabimumssa Bibee 

[6 B. Ii. E., Ap., U: 14 W. K., 381 

ISBAN CnilJDBA SIOOKEBJEE V, LoKESATn ROX 

[6 B. B. E., Ap., 12: 14 W. E., 461 

131. Benyal, X.- W.F., 

and Assam Civil Courts Act ( XII of 18S7J, s. 21, 
cl. (a) Value of the original suit” — ‘‘Amount 
or value of the subject-matter of the suit” — District 
Judge, Jurisdiction of— General Clauses Act (I of 
18S7J, s. 3, cl. 13. — For the purpose of determining 
the proper Appellate Court in a civil suit, what b to be 
loohed to is the value of the original suit, that b to 
say,^ the “amount or value of the subject-matter of 
the suit.” Such "amount or valuo of the subject- 
matter of the suit” must ho taken to be the value 
assigned by the plaintiff in hb plaint, and not the 
valuo as found by the Court, unless it appear that, 
cither purposely or through gioss negligence, the true 


VAliUATIOIir OP S"DIT-eo)iri"a«ed. 

2. APPEALS — continued, 

value of the suit had been altogether misrepreseutod 
in the pbint. Maiiabuj Stssir r. Bbhaei Lab 

£1, L. E., 13 Ail., 320 

132. — — — Groujid of appear 

going to the ichole of the i espondents’ decree . — 
Where one of several appolbuts takes a ground o f 
appeal which goes to the root of the respondent’s case 
and which, if successful, would deprive the res- 
pondent of hb decree as a whole, and not merely of 
hb interest in it quoad the particubr appelbut, the 
Appellate Court b justified iu refusing to hear such 
appelbut on such ground as aforesaid unless he pays 
a Court-tee sullicimt to cover tho whole relief obtain-, 
able on such gronnd of appeal. Biuhavvan Eai r. 
ilAKoetD Lai. . . . L L. E., 15 AE, 112 

133. ; Suit of the nature 

cogntzahle in Courts of 6mall Causes. — For the 
purposes of an appeA, whether from a decree in a 
regular suit or from an order passed in execution of 
such decree, the pecuniary test of jnrbdiction b tho 
valuation of tho oiigiiiA suit in which the decree was 
passed, and not merely tho actual amonnt affected by 
tho order sought to be appealed. Eaaab HcbAIN r. 
Kesbi Rae . . . I. L. E,, 12 AE, 581 

134. Jurisdiction of 

District Judge — Valuation put bg plaintiff in his 
plaint — Amount awarded by decree— lienyal, 
aV.-ir. F,and Assam Civil Courts Act (XII of 
l6S7J.—'Ih(s pecuniary jurbdictioa of a Civil Court 
on its appolbte side is, ordinarily speaking, governed 
by the valuo stated by tho pbintiff iu lib pbint j 
and if a suit, having regard to tho vAuatiou in the 
plaint, is within the jurbdictioa, such jurisdiction is 
not ousted by the Court finding that a decree for a 
sum exceeding the limit of its pecuniary jurbdiotiou 
shoAd he given to the pbintiff. 'ihere b notliing in 
Act XII ot ISS7 to confine the sum for which a Civil 
Court may pass a decree to the limit of its jurbdiotiou 
to entertain a suit. Jlahabir SinyU v, Behan Lai, 

1. L. £., 13 All., 320, referred to. Radbo Das v. 
Ramji Fatak . . . L L. E., 16 AU , 288 

135. — — ^ Jurisdiction — 

Appellate Court. — Where it appears on appeal that 
the suit has not been rightly valued, aud if rightly 
valued tho Court of first iustauce would not have had 
jurbdiction to try it, the Appclbte Court may en- 
tertain tho objection, though it had not been raised in 
the Court below. Sheo Qodixd Kaut v. Abhai 
Nabais Sieoji . . 5 B. Ii. E,, Ap., 17 

138. Undervaluation -Ground for 

dismissing appeal — Insujjicient stamp, — Where an 
appeal was brought on an insulficieut stamp, the 
appeal was dbmbsed without prejudice to tho appel- 
lant bringing a fresh appeA witluu twenty days on a 
Ml stamp. Waei At. am v. Nasbas 

£3 B. Ii.-E,, Ap., 104 

S. C. WoiEB Aeitm o. Risbiik . 12 W. E,, 50 

137. — — Ground for dii- 

snissiny appeal. — When a suit has been admitted 
upon a certaiu stamp, tried, aud decreed for the 
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'VALUATION OS' SUIT — continued. 

2. APPEALS— cojj/iHUfd. 

Court of tlio District Judge, wlio declared that it was 
not cognizable by him, as the value of the property 
in dispute exceeded H6,000. A regular appeal was 
prefen'cd to the High Court. Seld that the entire 
proceedings subsequent to the first decree of the 
Subordinate Judge were ultra vires and could not 
he recognized, and that the appeal would uot lie. 
THAKOOE PfiBSHAD SlAOK c. IUaUADBO SiKOH 

[5 N. W., 210 

14S. Computation of value— 

Valuation of appeal for jurisdiction — 2Iad. Act 
III of lS7d (Madras Civil Courts AetJ. — Accor* 
ding to 3. 13 of Act III of 1873 (the .Madras Civil 
Courts Act), it is the money value of the original 
suit that fixes the jurisdiction throughout the sub- 
sequent litigation in its several stages. Seld, there- 
fore, where the amount of the original suit was more 
than 115,000, and an appeal was preferred to the 
District Court, but the amount in dispute in the ap- 
peal did not exceed fi5,0C0, that the District Court 
had no jurisdiction to hear the appeal. JIuthosami 
P iMAI f. JlDintJ CniDAilBAnA Chetti 

[7 Mad.. 35S 

149 . Appeals in measurement 

cases — Miscellaneous petitions. — Petitions of ap- 
pe.al in cases to obtain an order for measurement may 
bo written on the stamp used for miscellaucous peti- 
tions. Sjaia V. Susnn:!? Lai, 

[6 VT. B., Act X, 13 

150. — Right to measure 

valued at specified amount, — Where a zamindar 
values his right to measure at a certain amount, the 
petition of appeal must bo written on a regular stamp 
according to such valuation, and not upon a stamp 
used for miscellaneous petitions. OoitA Chobk 
Biswas v. SmssATK BAaonsE . 8 W. K., 14 

15L Appeal from order de- 

claring party to have no locus standi — Mis- 
cellaneous appeal — Retiiiou. — An appeal from an 
order of the lower Appellate Court, declaring that a 
p.arty who claimed to be in po-scssion of property 
taken in execution of a decree to which he was no 
party, and uith which he had no concern, had no 
locus standi in the execution case, is in the nature of 
a miscellaneous appeal, and should be ou a stamp for 
an ordinary petition. AIohesh Chundeb Banbbjee 
V. CiitrNDBB IIONEE Dabeb . . 9 W. B., 139 

152. Appeal from order reject- 

ing application to set aside es-parte deci- 
sion — esutmnarg appeal. — The stamp required for 
a petition of appeal from an order rejecting an appli- 
cation to set aside an ex-parte dccLiou under s.ll9. 
Act VIII of 1859, was a twe-rupee stamp. Such 
an appeal was treated as a summary and uot a regular 
appeal. Pabbitity r- Gsecduabes Labl 
' . - C4'W.B.,Mi8.,15 

H “*• 

■'.iio“ai Appeal from order reject-, 

puit.” laint for misjoinder — Miscellaneous ap- 
tier of tlstawp. — An appeal from an order rejecting a 
‘gued by for misjoinder is a miscellaucous appeal; and 
ue as fo! rejected, an appeal from the order of rejection 

puipoi / 


VALUATION OB SUIT-continued. 

2. APPEALS — continued. 
is also of the nature of a miscelbiueousappcal, and is 
to be valued and stamped as sueb. ICosSBiJiA Kobr 
V, Beiiaeee Paxxjck . . ,12 ‘W, B., 70 

154 _ ^ Appeal by mortgagee on 

question of lien. — Where the appeal by the mort- 
gagee was uot with reference to the property, but to 
a mortgage lien, — Seld that the valuation for the 
purpose of stamp in such appeals should be with 
rcfereuco to the value of the lieu for the mortgage- 
debt of incumbrance, and not with reference to the 
value of the mortgaged property. ilAHOUED Shee- 
EUN Khan c. JIisseb Koondbn Laie. Bheeka o. 
Ruud Kishokk 

fAgra, B. B., 158; Ed. 1874, 119 

155. Appeal in suit for profits 

in respect of several ysavs—Court-feei—Dis- 
tinct causes of action — SistiiKt subjects — Act VIX 
of 1S70 (Court Fees Act), s, 17 — Civil Frocedure 
Code, ss. 13, H . — In an appeal in a suit for recovery 
of profits under s. 93 (A) of the K.-W. P. Rent Act 
in respect of several years, tiie proper Court-fee 
leviable ou the memorandum of appeal is one calcu- 
lated ou the aggregate amount of the profits claimed, 
and not ono calculated separately ou the amount of 
profits claimed for each year. AIehawhai) Maiaob; 
Khax r. XiEUAi Bibi . L L. E., 7 AIL, 781 

156, Appeal from rejection of 

claim by forest settlement oifieer— .Uaefrus 
Forest Act (C of 18S2J, s. 10 — Appeal to the Sis- 
triot Court — Court Fees Act, sch. II, art, 11 (a) ; 
art. 17, cl. ('riyi. —An appeal to the Distric? Court 
from the rejection of a claim by a forest settlement 
officer under cl. 2 of s. 10 of the Jludras Forest Act, 
1882, falls under ait. 17, cl. (vi), and not under 
art. 11 (u) of sch. II of the Court Fees Act, 1870. 
Kauaeaja 0. Seceltaby of State fob India 

[I. L. K., 8 Mad., 22 

167 . Appeal from order dis- 

allowing an application to file an agree- 
ment to refer to arbitration— Co!(rf-/ee, Mode 
of calculation of. —Per Obdfieed, V.— The Court- 
fee payable ou a memorandum of appeal from an 
order under s. 523 of the Civil Procedure Code, dis- 
allowing an application to file an agreement to refer 
to arbitration, is an ad valorem fee computed on the 
value of the subject-matter in dispute in the appeal. 
Daya I^akii r. Baehtawae Scfon 

[1. L. E., 6 AU., 383 

158 . Appeal against award 

under Land Acquisition Act— Court Fees Act 
( VII of 1S70J, Ss, 3 and S An appeal against an 
award m.ade by the Dibtriot Judge under /Land 
Acquisition Act (1 of 1891) was filed in the High 
Court ; the appeal memorandum berning a Court-fee 
stamp of tllO only was admitted by the Begistrar,uo 
question haring been raised as to the suificiency of 
the stamp. On the appeal having been posted for 
hearing, it was objected on the p.irt of the respon- 
deat that the stamp paid was insufficient. Seld 
that the appeal memorandum should have borne an 
ad Valorem stamp under Court Pecs Act, s. S, and. 
that there having been no decision by the taxing 
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VALUATION OP BUTT— etui nuti 
2 APPEAL^— fO»f 

offeer under *. S t wn* open to the r ipoudoiL to 
i&.ir tlie objrc on on tppeul ut the b-anne 
Xjwirs Cbett Dtrim Coluctoi 

[1 l..B^21Ma(L.2e9 

160 Appeal from order of Judge 

under Land AcqnlBition Act (lof 1884)on 
reference by Collector as to disposal of 
compensat on awarded f'ttri ttn Jci 
(VII of 1 Oj In an app<al to tbe U gb Court 
trom the o dcr of tlie D (tr ct Jnd e made upon a 
refiicnce b} tbe Co I tor oudtr u. 18 and 19 of U>e 
Land Acqu n ion Act ISQt, ai to tbe dapotal of 
compenu ua awarded for land taV n up by Goerm 
ment under tbt Act, tbr m morandoco of app<al 
Quit be atampedaa an appeal frtm an n^naldeerte 
'^Bzo Itinia But AIobbi I Ji.ll. 21 AU 364 

160 Appeal from order diepos 

ing of dispute under CItU Procedure Code 
a.S23B~i>«pal a, to r a< oVt 

I al I *t t to n \o tee of apr cl Con t AVer 

Ml VII f n 0 I i n ^ n An app.al 
frn tb dec i on f a di jtat and a 322D«f Ui» 
Ct 1 Piccedu Code falli d.r cJ; a I u tlie ear ^ 
t tffl of art. 1 wii, U of ibe Court P t Act (Til 
of lb 0 and the mea-oraedum of appeal aMid 
Ibrefo be p eicsted aa (or a dccrea a a la t upon 
la ai ee orem etamp r • tc4a Atfanjor t 
Pna Tc»l Jayatac I t S., i ilc4 420 
duaeuUdliom AoiUDEnast UisBODat 

CL !< 7 AIL. ee& 

16L'-— Appeal in patutlon etut 
— C«rt fe « .Irt («A U art IT cLt Uempen 
MeeiM-aedin f appeal « port ( «a r«f— the 
ilaapfMpajaCleon appnla to the 1! gb Court b 
ante aA te for part urn, the ecteratioo of a 
abare and for kbaa poii asloo of that aliare after 
ec^t n utbat IcT^ab e undo art. VI 1 1 
•tb 11 of the Court Peel Act Tot tie purroie of 
junedictiau the Court aboald le go ded by^lbe^ne 

(L L. S. 8 Calc "67 11 C L. a, 85 

o« UaDTixinj ADTi ilasBia I la ama 

IL L. B. 17 Celc, 680 

;.is .tjTK"' 

^ “g bffiD 1,^' “•* 

bat* t drtjar d ILal the I'nfarttd to 

J1 Id tlX,“th. rir,. **"• ParpetuaL 
dLlIaco« a it* V^'V ^ « be tbe 

•nir,« truor, at . g * 

tie afpeal w^ u T,* ‘‘‘“P “f*" 

Taluanoo pot bj tb* .^n *4 t •‘*^^“** to the 
tnatter of L e eU.m SP«* «>« eabjccl 

Wma Mowl c 

BA IW B, 464 


■VALUATION OP 801T— <o»< «eei 

2 APPEALS— coal eerif 

16a, Appeal fiom decree la $nit 

toe poBreaslon and mesne profits— 

PT f a ia I* Jelerpi «d » rairtt v ««rte 
— latmalon of opptal epe mil dtertt-lt-^ 
uU fur land with mewe prtfiU a dterte *•• 
rA«td f« the pUintiir o wl th tbe amoust of 
■nnne pufiU waa left to be diLmcitd in ct^tHD. 
iLo date f 0 j) wh cU they »uonld U coTcputed Uir, 
UiedaeofaeanL Tied f noantawalHjar^t 
tbe decree cn tbft groued that be abould no bar 
been d ereid to pay < iLtr mtane p o£ta or «“**, . , 
tbe TaloatOT of the appral fer iheparp-ifa ot »M 
Court F«» Art, LOtbinp waa included on 

tie BCane pmBtl 1/eW that no a^mp duty 

payaUe m re»r«t of tbe tneaoe imft* 'f 
U ,U g.llJ™ .t 11. ..t- 

1 . 1 , n. 21 Mi.i. sn 

A** BaHiEBisnaA Bsitiar Bbimabu 

tLL.IL, IS Eom, 418 

184. Appeal under cL 10 of 

Letters Potent High Court. W 
an order of remand under a. 662 of the 
Code of CivU Procedura-Co* I i ^ ‘ 
{FU cf lilOJ «L . crL 
aa appeal uodtr a 10 of tbe IMlan I at , 
«> Sder of a angle Judge tf lit 
mg a me nndtr^ a US of tte Co^ of ViU 
Prootdtrt the propet Contt*f«« xi .?*‘e,®lVi78 
e aiABAStaBAi LL.B. 21AIi,i<» 

186 Appeal und er 

Boles No S3, under Act aCZIV of MSB 

Cvmr/Jtu Ml f » Ji <!/• 1* 4* -Aa aipol ^ 
fmed to Hu EactLeuey the Oorm^ » ««« 
under Bole So. 22 of the Agency JW • 
undo- Act ILIT of 1639 agaisit the 
OoTOTor’a Agent at Vuagaiatam aid rtf^ J 
Oo.tmmcnt U. the H b** Lcurt 
cbargcmble undfz the Court Feet Art. Ban 

...» c™ r... i« .^ 5 ^ ^ jea 

166. Appeal fn suit to enforce 

aright of pre-empUoa-.dfyMf *“7) 

-C^rtfre^J t Flic/ ISO (Cert 

a 7 (,} ami Where m a roit to eni m a 

right of prt-uupUoo a d^”**"!**^***^^^ the 

Tradeci.def«:adaDta, and they appealed i 

tame on tbo grounde that they were 

rtcetre from the plainldlr-p e.tm'dori a mu* *. 

than tint found by the Lourt of 

hare been the purchaie-iDonty al® 

jIamtiSehad tttppcd thaneel«i 

rlgblhy rtfuamg to pu«ha»* -Jfc/d^ 

I the »mt waa rot changed m »PP™,,* 

OB the contrary tbe lulirtt-matwr of^^^ 

Mw*™ tbe pit . wae the ngU of 

the telne of wb eh. for tl t purpose* of 

wa. to be d* .nn n.d in manner dircrt^ 0. 

cL (« ) f the Court Fee* Act, Ul <d W 

Sam Xoiio. Km T Bandaa £m. 

hThert an appeal u prtXured n a aiut f*r 

boo on the ground that the riebt to po 

cc ha* not beta eetallubcd. at the cate may w> 
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VALUATION OS’ SmU— continued. 

2. APPEALS — continued. 
matter what other picas may he takeu, the value of 
the subicct-mattcr in dispute, for the purposes of 
the Court Pecs Act, must he determiued as iu terms 
provided iu art. (oi) of s. 7 of the Act. Where 
the question iu appeal relates solely to the amount 
to he paid by the pre-ciuptor, the Court- fee should 
he calculated nd raloreia ou the difference between 
the amounts alleged as the sale price ou the one side 
and the other. AHMAB r. Sobha Eau 

P, I,. E., 6 AH., 488 

167. Appeal in suit for redemp- 

tion— Coari Fees Act (VII of 1S70J, s. 7, 
cl. 9— Hadras Civil Courts Act (Had. Act 
III of ISTSJ, s. 13— Suits Valuation Act 
(VII of 18S7J, s. 11 — District Judge, Jurisdic- 
tion of. — In a suit in the Court of a Subordi- 
nate Judge to redeem certain land on payment 
of Rl,625, being a quarter of a debt for which it 
had been mortgaged together with other land, a 
decree was passed for redemption of part of the land, 
but the Court held that the plaintiff had not 
established his right to the rest. The plaintiff 
appealed to the High Court paying ad valorem 
Court-fees computed on the value of the land 
exonerated only. Seld (1) that the ad 'valorem 
Court-fees should bo computed on one-fourth of the 
mortgage-debt j (2) that the appeal lay to the 
District Cgurt, aud^sinco Act VIl of 1SS7, s. 11, 
did not apply to the case, the petitiou of appeal 
should be returned for presentation in that Court. 
Vasudbya r. llADUAV.v . I. L. E., 16 Mad., 320 

108. Court Fees Act 

(VII of 1S70J, s, 17— Claim ly mortgayor for 
rent in same suit — Couri-fee on appeal. — A suit 
to redeem a mortgage for E3,3CO and to recover a 
certain sum on account of rent was dismissed so far 
as the prayer for redemption was concerned, and 
also part of the claim for rent was disallowed. 
It did not appear that the arrears of rent were 
intended to .be set off against the mortgage-debt. 
The plaintiff appealed. Meld that the Court-fee 
should he computed on the principal amount of the 
mortgage-debt and on the claim which had been 
disallowed ou account of rent. Hama Vabha Bajah 
*. Kadab . . . X L, E., 16 Mad., 415 

109. Appeal In suit for redemp- 

tion of usufructuary mortgage — Menyal doit 
Courts Act (VI of 1S71J, s. 22. — The plaintiffs 
sued for the possession of certain immoveable 
property, alleging that they had mortgaged such 
property to the defendants, and that the mortgage- 
debt had been satisfied out of the profits of the 
property. The defendants set up a defence to the 
suit which raised the question of the projirietary 
right of the plaintiffs to the property. The value of 
theuioitgagecs’ iuteiests in the property was below 
B 5,000 ; the value of the mortgaged property exceeded 
that amount. On appeal to the High Court from 
the original decree of the Subordinate Judge in the 
suit, it was contended that, the appeal from that 
decree lay to the District Court and not to the High 
Court. Seld that the ■' subject-matter iu dispute," 


VALUATIOH" OE SUIT — continued. 

2. APPEALS — continued. 

within the meaning of s. 22 of Act VI of ISTlwas the 
mortgage and the mortgagees' rights under it, and 
that, the vnlne of this being only 112,000, the appeal 
should have been preferred to the District Court. 
Second Appeal Ifo 1039 of 1S77 dissented from. 
Gobikd Sisgh r. Kahti I. L. E., a AD., 778 

170. Appeal from decree 

making property liable for mortgage-debt 
— Court Fees Act (V II of 1370), s. 6, sch. II, 
art. 17. — Id a suit on a mortgage-bond a decree was 
passed for payment of principal and interest, and in 
default for sale of the mortgaged property. Some 
of the defendants filed a memorandum of appeal 
against so much of the decree as declared the liability 
of the property, affixing a stamp of ElO only. Held 
that the proper stamp to be paid was not ElO as in 
the case of a declaratory decree, but on the value of 
the debt not exceeding the value of the property. 
Vexkappa V. Eaeasisha L Ii. E., 10 Mad., 187 , 

171. Appeal from decree ,for 

ejectment and mesne profits — Ccurf Fees 
Act (VII of 1S70J, s. 7 — Court-fee on memoran- 
dum of appeal. — A memorandum of appeal from 
a decree directing ejectment and awarding 
mesno profits is chargeable with Court-fees calculated 
both on the land and ou the mesne profits. Bbah- 
ATATSTA o. LAKSmiDJABASlltHAAI 

[I. L. E., 16 Mad., 310 

172. r- Appeal in suit for eject- 

ment — Claim hy tenants for improvements of 
yteater value than plaint valuation — Appeal by 
tenants for improvements — Court fees payable on 
such appeal. — In a suit for ejectment, in which the 
plaint laud was valued at EoO and court-fee paid on. 
that valuation, the tenants claimed E500 as 
compensation for improvements, which claim was 
disallowed. The tenants appealed on the ground 
that their claim for improvements should have been 
allowed, hut only paid Court-fee on the plaintiff's 
valuation. On a reference as to whether the value 
of the improvements ought not to be taken into 
account for the purpose of levying the Court-fee, — 
Meld that, as the claim for improvements was not 
the subject-matter of the suit, but was merely 
incidcnlal to the decree for possession, and on grounds 
of convenience, the fee payable by an appellant iu 
such a case should be that payable in a suit for 
possession of land. Kesebbnck ttmer Court 
Peesaci, s. 5 . . L L.B., 23 Mad., 84 

173. __ Appeal, Memorandum of, 

under Bengal Tenancy A ct {VIII of 1886), 

S. 108, cl. 3— Court lees Act (VII of 1S70J, 
sch. II, art. 17, cl, 6 . — The Court-fee payable on a 
memorandum of appeal presented to the High Court 
under s. 108, cl. 3 of tho 'Bengal Tenancy Act of 
1SS3 is that prescribed by art. 17, cl 6, of sch. II 
of the Court Pees Act. Petu Grorai c. KASt 
KnEEAWAR Lae Pbueut 1. L. B., 18 Calc., 667 

174. Court-fees stamp on me- 

morandum of second appeal to Higli Court 
feom decision, of District Court on appeal 
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VALUATION OF SUIT-cajil ■»»J 

2 APPEALS— wn/.ii.fJ I 

from Talukhdarl BettUment oQIcer— Cearf I 
J-«j let CTII flSiOj tek J1 art 1 •%iKl I. 
art l—Appliea ia» /tr ufra/ioa «/ irerta fer ^ 
farlitic»~Qe}arat lalaikdan Jet fStau Jet j 
FI ef ISSSj A ucoikI aj>7K«l from an ^ernjccl* 1 
inpiQ applim oa for fxtcsliou of a partition-Acree | 
cndirlh? bnjarat TUikhdari Act (Lomkiy Act M 
of ]^)uiot witUin Uir cootiinpatii n of ut 1> ' 
Mh. I kilt u 00 a{p icati n falling Biulcr art I cf ' 
ab. II of tbc Court Ac. (\ II of lE'Ot Tlia | 

Coott-fer itamp i { B3 iboald tbcrvfore bo a&ud to ! 
tke SHiscnzidam of appeal. IlVUSa Divasnal 
r GoTaEsai Kisacnu L L.B.,1Q Bom.. 403 

176 Appeal from decTca pay 

able Ly i&atalmenU C««r( J»i jet ?Fjl <./ 
l&70j I IS amderh I erf f— Cearf fee la appeal 
/rta derrte yrea/iey porltal nl ef Ttr C n t 
frcovhirli asapie-UaULaa t pa} oo a m tEC-aodooi 
of apptcal from a decree wl icb picee Liai ooly (artui 
nbtf are to t» ealcmlal d ufou tbe dUTrncca be- 
u.t raloc of the rt »f *lotli be clauca and 
lti« rtUi praatod bi tlie d«roe app.al<4 acauut. 
ITlitrc a oterw au ma«c ptjoU* b; tbrfo inttal | 
ittnti and tiu jlaRitA tppcalt'I ot tl« grouiO that ' 
» *h oil LO* Ure Wa taad« m paraVIr — ffod 
that the Cotrt-fo. iboalJ o« calcuaud opoa the 
<..3(trEC« tn««ta the attcutt claimed o the Coart 
ul«» and the lea oi the pimt ralac* of Ui« 
lhf« to^mttist payable aa tbi datea acntmiud 
ia the decree Lcsani CHrstia A$n e Sboda 
IiTst* ucysn. L 1*. B., 19 Calc, 272 

tio4\r“Tr:; — C -lailadle. , 


u'x ir“.£-4S', , 

toUc.iided*MB:sreth«,Bo.Ut)uiTal„ luVlu 

It u ® •Si-rt T , t 

‘be ealoe of tb,’^ ** ahar* claimed ao I d. t 1 
\*?be Uken ‘rom eLththUebareloa * 

Ci,a »» *8 rf cl. j. . u .1 tb, I 
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VALUATION OF SUIT— «af.e«/ 

2 APPEALS— ee^taecA 
laailaeaiai, 1 L. lU H -Uarf. I'L 

VAKATAXl^f T ^AKitAraX , 

[LI..B.,15M«i,e9 
170, _ — - - — iladrat Ciril 

Cearie Jr< (IIJ rj n.3},t I3-Cici/ Tneliret 
Code (Jet Sir ef ISS3}, i 3$l —The pU--2. 
UtoB tie UlofT of a lioee cf a aalcrdica e Ccait 
fer mere tian B8 COO, »aa obatracUd la *t 
by thciTiuntdcfoidanU. Os apjiicJto lieCctrt 
lorllieT«ino»aIo{tlieo’'»tmcLon.th«pivptrty aticS 

mthe aabjeet of the applcaboo, kfin^va.*cd a. 
leal tian IlSAOO, and the SatoTiLcite Jc ,e 
JirccUd that the app'*eaUoo t« rc^ielertil 
ft-Bslar (Bit nndrr the Citd Pjoctdaie Ced^ 
«. SAUanJoltiaatelr paned * ileerie in faic=f of 
the p .•■'tiff jjeld that the Taloattaa tf the afptw 
for the purpose of )nn»o.ct«)o »a» to be t^a ^ 
Uwg Iraa tha» ftoOOO LrtBilliStandiss 

anbjiCt matter of theon^iaal salt «raa r^td abort 

(hat fom, and that the appeal Ut to the Dj 
J od^f. and not to the Uigh Ccwrt. httete * 
Naises Kom. Uasouw e. Nabas Svtb 

fLUEbtlSilad.. 523 

179 I title J !» «» 

hoi Jet { rn »/ * B-renit e* 1 r 

poiee of Curt Jtte o ad /or per font efjirui « 
-**.f /vr •reoaaf —la a suit far as aWR-I tu 
Talaa..cn fnUrvd u the plaint fee the 
filing Couil-f«a Jrtetmiata the gawth-s w ]*”•“ 
diction, the Talnauoa for t<th parpoert being CM 
aamc under a 8 of Act VIl of 1887 TU plai-ta 
•ned for as ateonnt, aod i-alard lie tal,if wSei " 
U130 The »«it *M filed la tie Coart iJ * 
Satcrdinale Judge of the 2^ e****- 3he 
Bate Jadge rrieeteJ the tJaum Ttmnien t- 
pUintifi applied to the High Court. ^**°*‘*^,^, 
claim la appeal at BIO 5ua ifefd that tieapp^ 
Uy to the LuUict tonrl, and rot to the Hi,h 
hBacTiyrsiiMnciDi r MsaraBairu^ 

ILIaE-lSB^^T^ 
isa - — — • 

/.ea Jer (Til ej liS!}. * S-Sratte for 
Coerijtt ilamp—JmoiMl of elai» at ^, 7 .r 
platiitp—RelteJ Mnieulalta tiefr ac 
— Acrordiaa toa.S of thefeude VaJuaJCn 
of .S37), in saiU for Uhizg an acconnt the l.crai‘ 
feeitamp aul jnnauirtUBi arv loth utUimS" J 
theaiEOUiil of claim aa find by the piainW ' 

• amt foe talus aa account the 1 Imot hiring cco 
tamed aerml Uetoa alueh were all laeiJanUl to w< 
chief Item of nhef, the plaint »aa held «» “ 
atanUally one to hare a minor pdainuT* 
adtmniitertA that to hare aecoante ta»« 
tie accosjitmg partr wwend to pay aha* 
ahouldhe {ound due from iimoo the . * ,» 

accennt. 7te plaiotiffa haring put the 

Ibe-jmt at R130 in the pl»“>t''“A<W tba. . 
H k.h Coart had no jonadkuca to hear la* afPj 
Bgauutan order tciieting the pUmU The aij 
Uj to toe DaUict Coart The »rPe»J 
fere tclnned for prtaenULon in the peepee *• 
nu iiax . TTOJiTun... TOTO. jH 
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VAIiUATIOlT OF SVTU—coniiAutd. 


VALITACPIOK OF SVTS—coniinued. 


2. APPEALS — continued. 


2. APPEALS — continued. 


181. SuiU Valaa- 

iion Act (VII of ISbTJ. s, S — Suit for account — 
Court Fees Act (VII of ISTOJ, s. 7 (ivj, cl. (fj, 
and s. 11 — Bamlay Civil Courts Act (XIV of 
lS69J,s.26. — luasuit for an account of partner- 
ship dealings, the plaintiffs valued the claim approx- 
imately at E600. The Subordinate Judge passed 
a dewee awarding to the plaintiffs a sum of 
E10,830-9-2. The plaintiffs thereupon paid an 
additional Court-fee of E9G0 under s. 11 of the 
Court Pees Act O'^II of 1870). The defendants 
appealed to the High Court from tac decree of the 
Subordinate J udge. The plaintiffs objected that the 
appeal lay to the District Judge, and not to the 
High Court. Seld that the value of the subject- 
matter of the suit exceeded E5,000 ; the apptal 
therefore lay to the High Court under s. 26 of 
Act XIV of 18C9. tnEABiiHi Issasi «. Bejasji 
Jamsedji . . . L Ij. E., 20 Bom., 285 

182. Bombay Cicil 

Courts Act (XIV of 1SB9J, s. SS — Administration 
suit — Suit filed in second class Suierdinaie 
Judge's Court — Decree in siirh a suit — Appeal , 
from such decree. — The plaintiff filed au admiuistra- j 
tiou suit in the Court of a Subordinate Judge of the 
second class, valuing the relief claimed at H130. 
The Subordinate Judge found that ihe property in 
■suit was worth over a lakh of rupees, that the 
liabilities came to E3,729, and that the defendant 
was indebted to the estate in the sum of E5.1S9. 
He drew up a preliminary deeree, directing (inter 
alia) that the defendant should pay this amount 
into Court within two weeks. Against this order 
the defendant appealed to the Dbtrict Court. The 
District Judge returned the appeal for presentation 
to the High Court, on the ground, that the subject- 
matter e.vceeded H5,G00. Meld, reversing the, order 
of the District Judge, that the appeal lay to the 
District Court. Shet Katasji JIanchewi v. 
Disshaji JIaechebji I. L. B., 22 Bom., 963 

183. : Court Fees Act 

(VIIoflS70J,seh.I, art. l,scJs.II,art,17 — Suit on 
land. — In a suit upon a hypothecation-bond it was 
found by the Court of first appeal that the bond and 
the debt secured thereby were binding on the first 
defendant, but not on the second defendant. The 
plaintiff preferred a second appeal against the second 
defendant as sole respondent. Held that the Court- 
fee payable on the second appeal should he calculated 
on the amount of the debt sought to bo recovered. 
Eaaiasajii r. SuBBCSAiii . L li B., 13 Mad., 508 

184. Suit for ejecl- 

' tneiif — X.-W. P. Bent Act, s. 93, cl. (hj — General 

Clauses Act (I of 1SS7), s. 39, cl. (13} — Subject' 
matter of suit — Appeal valued for purposes of juris- 
diction at a higher amount than the suit, — IVhcroa 
plaintiff in a suit pnder s'. 93 of the H.-W. P. Kent 
Act'valued his suit at 1146-8, which valuation was 
not objected to cither by the defendant or the Court, 
and subsequently, being defeated in his suit, preferred 
au appeal, which he valued at a very much greater 
amount,— Held that he must he hound by the vEna- 
tion put by him upon his suit, and could not by 


alleging 3 greatly enhanced liilue obtain an appeal 
which would not liavo lain on the valnatiou stated 
in the plaint. Bam Baj Teicari v. Girnandan 
Bhagat, I. D.B., lo All., 63, distinguished. Haha- 
hir Singh v, Behari Lai, I. L. li , 13 AIL, 320, 
referred to. Eadha Puas.U) Sixgh v. Pathas Ojah 
[I. L.E., 15 AIL, 383 

185. Court Fees Act 

(VII ofisroj, s. 10, cl. 2, s. 12, cl. 11, sch. II, art. 17, 
cl. 6— Order in appeal by defendant for payment 
of fee^ by plaintijj. — The plaintiffs, having raised a 
clmm to a kanoiii .attached in execution of a decree 
against them undivided brother, which was atlowedin 
part, sued for a declaration of thcii- title to four- 
fifths of the Kanom amount, affixing to the plaint a 
ElO stamp. The plaiutiffs ohtaiued a decree, against 
which the defeudant appealed to the District Court. 
While the appeal was pending, the District Judge, 
holding that the Court-fee paid on the plaiut was 
insufiicient, qrdered that the plEutiffs should pay the 
balance due on an ad valorem computation of the fee, 
and iu default, that the suit should stand dismissed. 
The plaintiffs first became aware of this order on the 
26th .Maichj the balance was not paid within the time 
fixed by the District Judge for the payment to he 
made, and on the 2Sth March ho accordingly made au 
order dismissing the suit. Held that the pUint was 
sufficiently stomped, and that, iu any c-ase, the order 
dismissing the suit while the appeal was still pending 
was irregular. Kamitatui r. Kcatiajied 

[I. L. E., 16 Mad., 288 

186. Judge on ap- 

j peal dealing with valuation of suit irregularly — Ap- 
, peal by one of several defendants — Court Fees Act, 

I s. 10, cl. (2J, s. 12, cl. (2J. — The plaintiff sued four 
I persons to recover, with arrears of rent, possession of 
I three parcels of land and obtained a decree in the 

Court of a District Munsif. The suit was valued at 
iMS9-8.0. Defendaut 4, who claimed to be entitled 
ns jenmi to one of the parcels, preferred an appeE. 
The District Judge held that the suit should have 
been valued at El,164-S-0, and he made au order 
that additional Court-fees should bo paid accor- 
dingly ; the order not having been complied with, he 
made an order, “ Original suit rejected." He subse- 
quently referred the appeal for disposal to a Subordi- 
nate Judge, who accordingly passed a decree, allowing 
the appral of defendant 4 with costs. On appeal 
against the ahovij order and decree, — Held that the 
order of the District Judge was irregular, aud the 
appeal shouldbe restored to the file of the Subordinate 
Judge to bo disposed of a''cordi!ig to law, ivBBAlA 
VaEXIA f. CHABArAW EuxTi 

[I. L. E., 15 Mad., 181 

187. — - Suit for decla- 

ration of title and for injunction — Consequential 
relief— Court Fees Act (VII of 1S70}, s. 7, cl.i — 
Suits Valuation Act (VII oflSS7J,s. 8. — Where 
plEutiffssned for a declaration that they were eutitkd 
to share in certaiu talukhikiri estates .and for an in- 
junction to restrain defendant from cutting aud 
removing timber from ceri'ain forests, or, if the injunc- 
tion was not granted for an order to defeudant to 
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( 9320 ) 


VALUATION OS' SUIT— co«<n>»frf 

2 APPEAL''— coiiiiBMi 

keep a «mct acrount of tlie timber removed Oie 
BrrtcliM '•oliordiDatc JnJge rejected the claim f« 
wantof juna 1 ction that the anit waa one for a 

detlantiou and eo leequtotial rtli f under ■ ? cl 4 
( )i of the Coert Feea Act and that, aa the claim «ai 
rained at U230 only the appeal lay under Act \ II 
oflSS a 8 to tl e U itnetCaurt, An injoictiobu 
in the 1 atnre of conaeqn nlial rilief 0rtaaSii«OJl 
t LaKtBUA>iiBGn L L B , IS Bom , 100 

188 — Saif/ortayBae* 

fioa and tpemfie p4rformance — Suttt ValuaUc» 
Jet (FlI of J6S7; » 8 Canri Tu) Art (VIJ of 
1‘^Q ) — rafuolioa /or p«r/ai«» of yariKfictioa — 
The prone ont of a 8 of Aet VII of 1887 apply to 
AppellateCourta as rrill ti toCourta of first nalanrc, 
and the value of the subject matter of lu ta for the 
porposea of junid ct on must ho determined by the 
prOTKioai of that acition In a suit of the dracrip 
ton mcilionel !i a 8 of Act VII f 1687 Oa 
plaint ff ml cU hs claim at E664 for the computa 
ti of Court fees a d at H14 0X1 f« porpoae* of 
jnriad cton HrJi that the appeal from the decree 
of the Co irtof tut instance lay U the D strict Court, 
and not to the lli^h Court BsiVijich'vaLaKSllMl 
» Bit SIi^MATst I L R.. 18 Bom , SOT 
„18® — nmtai V ;r 

e and Civtl Conrlt Ai f\II of ISSTJ. 

* *1?^ I'U **'•* «/ t^> tnU"— 

It* 'tlu* of a suit «tf found by the lower 
Court to bs I ss than HC 000 and the pfaiuliff con 
UiIm that fiodlag and pref -rred h i appeal to the 
lluh Court on the sal atiou of 11* COO made w hie 
plaiul— i/efd that the words salue of the original 
tut «tab-t (1) • 81 of the Dcupsl K W P, 
Md Asuo Cie 1 Courts Act (XU of 1867) d d not 
mean the lalue u found by the orisinal Court aod 
the app«d TV "bhtl, preferred to the B.gh Court , 
fleers?,,’*. ‘ CUSOlbalUlO 

iLe result of any dcs gu toc^iue 

the venue of appeal the question whether*^' 
n«d It I *’* Tolot 

711 ,t Aoistciao Vialkar T 

f.at?T^7t“/^‘'V S'* »BdAfaA«».r 

[LL B., 23 Gala, 638 

the none, du, * declaration that 

<1. fc^ut ’’ i”'’ ' "all. from the 

raiKd^e^a^K ° • W'h oal Court 

•UdcUral n. nt ■'cfuitd to make 

the ord r «fu«ni? l)X^ only against 

of appeal b«r,n| “raw'endna 

rci^di t 0 i cfed 


VALUATION OP SUIT— coafinW. 

2 APPEALS— cc«<i*««i 
oalorem fee was payable hy the appellant. iWd the 
memorandum *as correctly itamped under a. 16 and 
cl 11 art ir,icli.IlG£lhoCourt FecsAct (Vn 
18 0) Fenleappa v Aaroeimia, I L Et ^ 
Had 167, and TsMaf AnsAaa v Sallntkta 
Jaaardan, I L S . 10 Bon , 610, distinguishfi 
G0UiAXB»i> Datia Jba e SamiaKrjru 
Jha L L. E., 33 Calc , 645 

lel Jea payoff* 

OBseef— 3«ii for doelaraiorp deerte—PcmMttf 
ofoaUng »«yecf Maf/rr-UriyiaoI rafuo/.M if 

plaxnl ff~ Conrt Fetr Aet (VII of 1670 1 . 1 7 (») 
(e) -A plaintiff was granted a decree l«bica «M 
aibniicdon appeal to lie Subordinate Court) “ 
inga aal^decd invalid on the gtounll that it bad been 
ohUtoed by fraud eociciou undue influence t,na 
without fOBSidcration The suit had been originrily 
valued hy plaintiff at 11800 but by an ordtx of ^ 
Uonail a Court that figure waa altered to ^ OW iho 
amount mentioned in the deed One of the dwM 
daota preferred a second appeal to the 
where a question ar«e as to thr amount of dutr 
payable to such appeal Held that i 7 li») W ® 
the Court Fere Act applied, nod that the laluatwa 
Bieeo hy the plauitifl was the valnatioo to M 
aeccplcA IVljtther the Mfcrente to »\ 

■Q the sob sfctk« appllM to a case in 
anbiect matter of the appeal u not co eatCBiire 
the t9h}ect>Batter of the suit— Oa»r* 

X/o« V Doryo. 5i»y» I Z A , 5 Aff* «* 
cooeidercA Sauita llATAtt v JIibaioma . 

[LL R, 23 Mad. 405 

182 , ■ .. Ifiwcraaifa* ^ 

appeal to Spteiol Jaiot ntirr Beayaf 
Jc<-Ce«rf Acf#.4cl (VIZ <lf IbTOJ « 

«i II, oH 1. el (6J part II, art 17. el fry 
BtapolTenanesArf.t lOi el (SJ • lOS *f f*A 
uiufa 759— /cinder o/}wrfi»» m c*» 07jdicM‘® 
J7nfe?5 ofBnlu of Oorernment 
Senjal Tenaaev Aet — A number of tcnanu i*' 
joined as defendants lo a proceeding for ‘rlj'rm 
of rente under a 101 cL i, of the Ben^ Tenw j 
Act and au appeal preferred by the landlords u 
a ICB cL 2 from the Cevenne Officer a 
maUns »ll or orarly all the teuanU rcs^^-a» 
The appeal was dism seed by the Spec st Jude 
the Kionud that aa many Court fees of ulO '•Jo , 
Ihcro were tenants defendanla had not T 

the appellants pcUlloned the Ulgli Court to set" 
the Older under a 622 of the Civil rroerfm* 

Held by a Full Dtnch that the Local 0 
acted within thepoum conferred by a I*-* ’ ,» 

Itmgal Tcnatcy Act in maki g rnl» 

Oi. VI of tic OoTernment rules under tbe Art vj 
vrich tho landlord was anthoriltd to i®*”,** 

daota several defendanUiooieapjhcotion tlu! 

mrnt «f rents Held also that the 
Special dodge did i ot d spoieofany qoiit w ^ 
to valoatLn far leas of any question relatlu£^ , 
aaluatim of a suit, and the ‘1®®“'®“,*!)*. ,i,8 riO- 
under a. 12 of tho Court FtcaAct »and ^rJed 
eecdings In th s case could Dot JTopvr'f i’® ['r ^ 
aa a aait, and nc thcr arU 17, cL vv of 



VALUATION OS’ SUir-coniiHue./. 

2. APPEALS— coiiiiatierf. 

3. 17 of tSo Court Kecs Act waa applicaUc. The 
memorandum of appeal was notbinc more or less than 
an application subject to one Court-fee of cijihk annaa 
only under art. 1, cl. (jj, p.rrtll of sell. 11 of tlia 
Court Pecs Act. The c.-iae of Pe/a Ohorai v. Jlam 
Khehitcaa L<ill Biuitit, I, L. 11. % IS Culc, 657. was 
wrongly decided. Ul'ADnrA Tuakur r. Persidu 
Sisan . . . 1. Ij. E., 23 Calc., 723 

193. - Court Fees Act 

(VZI of 1‘'70), seh. J — llelirf in respect of costs — 
Hisiinct relief. — When apart from, and indepen- 
dently of, any otlicr reliefs which an appellant seeks 
in an appe.al from a decree, seek- distinct relief on the 
ground that by (he decree undcrappeal, the costs of the 
parties in the prccccdings which terminated with the 
decree has-e not been properly assessed or apportioned, 
the value of such distinct relief should berci'koned as 
part of the subject-matter in dispute for the purposes 
of the first schedule of the Court Fees Act. Ik rb 
Harm. Ik re Kamak . L L. R., 19 Mad., 350 

194. — J/ema rand Ilia of 

appeal iasujjicientlif stamped — Conditional order 
admitlinp appeal — Bejleiencp made pood after 
period of limitation — Appeal from decree granting 
two distinct declarations. — A. plaint contained a 
prayer for a decharatiou (iUhat certain property was 
the joint property of the plaintiff ; and (»i) that it was 
not liable to attachment and sale in erccutiou of a 
decree held by one of the defendants against another ; 
and, as a foundation for the tatter rehef, alleged 
collusion, fictitious transactions, and want of title. 
Tlio decree in the suit, passed on the 1-ith September 
1887, granted both the declarations prayed for. The 
defeniants appealed to the High Court against the 
whole decree and stamped their memorandum of 
appeal with a stamp of 1110 only. On the 9th Kov- 
ember lo87 it was tendered to a Judge for admissiou, 

' and it then boro a report dated the 7th ITovembcr by 
the officer appointed under s. 5 of the Court Fees 
Act, “ Report will be made on receipt of record,” The 
•Judge made an order, “ Admit, subject to stamp 
report,” and tbe memorandum was then received by 
the office, and the appeal was entered on the register. 
On the 37th September 1888 the office reported that 
there was a deficiency in the stamp of 11615 ; ou the 
9th November tbe taxing officer ordered that the 
deficiency should be made good; and on the 8th 
December 1883 it was made good. At the hearing of 
the appeal a preliminary objection was taken that the 
appeal had never been validly presented witbin time, 
or admitted, and that it could not bo heard. Meld 
that there was before the Court no valid appeal 
as to the merits of w-hich the Court could give 
a decision. Seld also that the stamp of HIO 
was insufiicient, inasmuch as two distinct declar-itions 
were asked for and obtained, and were by the appeal 
sought to be set aside ; and it was not the province of 
the taxing officer or of the .ludgo or Court ou a 
question of the sufficiency of a stamp or fee to 
consider whether a plaintiff or an appellant tvas 
asking for more declarations or reliefs than were 
required for his protection. Baialabak Rai c. 
Gomsd Nath Tiwaei . L Is, E., 12 AU., 129 


VALUATION OE SUIT-cono/uded. 

3. APPEALS— conefndetf. 

195. _ — Decree for re- 

demption conditional on payment of a certain sum 
— Appeal by mortgagor— Coart-fee payable on 
memorandum of appeal — Act VII of 1370 (Court 
Fees Act), s. 7, cl. -1 . — Where a mortgagor sues for 
redemptiou on the allegation that the mortgage-debt 
has been satisfied, and a decree for redemption is 
passed on payment of a certain amount, and the 
mortgagor appeals against the amount ho is ordered to 
pay, the Court-fee payable on the memorandnm of 
•appeal must, under s. 7, cl. 9, of Act VII o£ 1870, be 
computed according lo the principal money expressed 
to he secured by the instrument of mortgage, and not 
according to the balance which the mortgagor alleges 
to be due. Semble — If the decree had allowed 
redemption on payment of a certain sum, and the 
defendant mortgagee was appealing on the ground 
that the amount due was greater than that sum, the 
Conrt-fee should be calculated on the difference 
between tbo snm mentioned in tbe decree and tbe 
amount alleged by the appellant to be due. PiEBHtT 
Naraik SIKGU r. SiTA Bah I. L. E., 13 All,, 94 

VALUE OP PEOPERTV. 

Statement in will as to — 

See Etidesoe— C iTm Cases— Eecitaes 
IK Doodmekis . I. L. E., I Bom., 381 


VARIANCE BETWEEN PLEADING 
AND PROOF. 

Col. 

1. Gekebai Cases .... 9323 
3. SEECiAi Cases .... 9325 
3. Adhissiok of Past op Ciaih , 9350 

See Atpeae — Gbohkds of Appeai. 

[I. L. E., 15 Mad,, 503 
See ArpEEnATB Coxjbt — Exbboise op 
POWEBS IK TABIOtJS CASES— PSAIKT. 

|i:.L.R., 19Bom., 303 
See Cases ukdeb EsioppEii — E sioppei, 
BT Deeds akd oiube DocnitEKTs. 

See Hindh Law — Cdstoh — Ikhebitakce 

AKD SdcCESSIOV. 

[L L. E,, 21 Bom., 110 
See HiKDxr Law — Pabtitiok— Pabtitiok 

OP POBTIOK OP PeOPEBXV. 

[I. L. E., IS Rom., 611 
See Hikdit Law — Pabtitiok — ^R ioar to 
Pabtitiok— P uECHASBB pboji Co-pab- 
CBSKKS . L Ii. E., 20 Mad., 243 

See.CssES itkdbb Issues — Fbesh ob Ad- 
ditiokad Issues. 

See Lakdeord akd Tbkakt — Ejecthekt 
— ^Notice to Suit. 

p. L. E., 17 Bom., 631 
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VAEIANCB BETWEEN PLEADING 1 
AND PE 00 E-e 6 */i»«i»rf , 

Cases usdes Piuixt— A jiESDSttatr 1 
07 PUIST 

Set I Euzr L L. E.. 15 Nad , 480 I 
[L L. E„ 19 Bom, 323 
Tm.E — EnilEXC* iXD pBOO» 0» 
TmB— LoNO ?o s*!«iov 

[I L. E.. 2 Cale . 418 
tet WejTTES STlTlMlxr I 

[L L. E, 1 Bom, 2C8 


I QE^E^.AL CA^'ES. 

L Decision on point not raised 

in pleadings or issues —A pU ntiff tuud nrover 

tttTtmdu’n alltgalit tf ft iain sed ro derrer dwnld 
lie in Im Istott on a p vnt not raisc-d >a the 


VABIANCE BETWEEN PLEADING 
AND PEOOP-eonfrs.*/. 

1 GEAEBAL CASES— co«;i«»ed 

0 Vliriajice In plaint— Z) *■!»• 

«al of tuti arCMudJor —field 1>J a tnajoilly tint 
die Code of Ciiil Profeilure dofS not require the dt- 
ID sol of a salt by remon of any Taruafo in Ibe 
plainA MiaosiED Kseeioopssx » Hostiw 
UcssnEBis IW.E.SOO 

7 Eaialng Issues sflepvanaace 

u ebown. — A plauitill will not be allowed lo *ct 
Bp one <as , and bat ing |>i«Ted anciler, to »ib lot 
usnea to be raieed to roit Uia pro f . bnt when a 
I laiot and it* pro.f neccManty l«d to one or Bo-t 
partieolar i tne*. it I* the Jnty of the Ciort if tbiae 
I iitar* do nia come by snrprxe on the deficdnnA (» 
rau *oth utae*. and to gire the ttbil thenOB W 
«h cb the pliintifl 1* entitled Omotchitbs 
lire- • ocues Cscsnta Piui. 8 Hyde, 283 


jJeadingt nor imbodied in an uane Jctt*sa 
D issiB ' IUbouid MoniBres 

P. L H, 8 Calc. 675 11 C E E.. 298 
JiXEis r HijJoo 3 N W, 407 

lIooBTiSE'Di* Dm* r CeiitcTon or Robj>> 
13 W n, 204 

TiBi Cnasn Hot r Nosix Chcxdm Rot 

[31 W ^ 132 I 
Pbotbb Carv^M Dosooih » Cottsetoa or I 
OowAiTAu 83 W ^ 216 I 

_?• j IT Basis of decision of case — I 

PJrid M»— The d Urainatan lo s tante tsort be i 
fenoded npm s <mc niber lo be (miBd in the plead ; 
upaoe int^rediB crconiutentw tb tbca*etlier«> 

A. rifened to. MnarOB* It* 
Si\nIl^TMaoBTEoopm* r iso Kit 

P L E, 14 Calc , 801 
L. B, 14 L A, 168 

. 7~' " — ■ Axerptioa to rv/e 

“ 

*”™' "itiCn'ss.Sr, 

attend hu cate „ri_ _.i V* ?*“ “® *** allowed to 

either arooRh »>'>» 

ha» tot ^%'^rptthfniioa be 

BHTioDcTTr OoBrt. 

^ \ne w a, 123 

Cede 1&S$ Otti^al,,. r f'rotedmrm 

Code ‘I" C\iJ Pmerdnre 

tb trie ‘f 

Pourte, A tt C, 48 


e Proof of cause of action not 

' sdleged— Diraiitof i/«in/> QTtmtiidJot—CU'»^* 
oa« tartt of nrfioa, ecirffnee atoriny ouoller — 

W here a pliuUlI rees on one catue of action a^ a 

enpport tbmcf pitie eridtnre which. If it 
! aDyUung t»tabl ibee a dillavnt »o»e of artXB to* 

I Coart set* properly ID diitn»*t»tfbu wit 

*oopcsOo«iuiise Uiu* I 0 WBUS 42 

8 Amount proTod exceed^ 

amount claimed— iVerrr — the atnesmt ie 
wLub the pdaiBtiir wenld be eoUUedoa ibo etiwiee 
eicetde that tpeeified m the plaint plainl-ff ^ 
netneted to the aaeaet to apctimd ^^***®*?Jo 
e AiBPm, Ssiyxu A Co. Cor.,Uo 

10 Presumption from 

to prove aUegatious— Oae* of proof »* 

rerearr is inlilled to the bentfifof sncbjmnaipti^* 
a» Datarally a >*« frcta a party** f» Inre to prore hi* 
alVgst CTi*. *Trn thonab the cun* was la the f ** *f 
•UucecBtheformcT GojiaBistraae SBBiOorw 
PinCBOwnaar 8WE,3Sa 

U ‘Failure to prove precise 

case pleaded— Oeeere, A.jif ta.— A 
rabeg la AeeyvyserA CkcHeiyte v Aellre J|e* 
Datr* 12 W I. SiS eipUmeJ not fo mean that » 
phunLlf mnat e Iber pet Ine thing h« fla^ “ 
DOUuneat a,l, bnt tl *t haring come into Ceatl 
CDS title, which be a*l* to hare dcctared and f»Jl* 
prore a plaintiff cannot claim the dreUnlwa oi 
BDiyhcr liOLTCK CatnfiieB .nJ 

CaevDSB Url 23 W B, 4Ji 

J2. . . 8uit fbr possession allegias 

fraud— Ciiaape to •oil for redeapitoo 
tut Jor lOSwaeiCD the plaintiff went to trm . 
qnectmt of ftand, and that qui-ition WM tnfd oi t» 
b not eclitW upon appeal to abaodoa tbit !»«* ^ 
to a>b the Coi^ to trat hi* .uit ae cii* te roAemf 
tun Eii* Dio MoTOil. e IruBOUos^irt 

[3 C. W N, 3-0 

I 13. Eight to nuio 

j IndifTerwnt ebaraoter — 030 nt purtf ^ 

eeiwWy-BryreMatof.re’* a ■«» 

' rttortr advance* made to the defendant to earrj V 


■VAEIANCK BETWEEN PEEAEING 

AND PSOOE — coiiJiVaet?.- 

1. GEEEKAL CSS^S-concluled. 

indigo factory wider a liarlianmniab, in which it was 
nnrccd that t'.ie advance should first he repaid out of 
tEe Jircfits ri'Aizid from the manufacture, where it 
was found that the sale of the indigo had \itldcd 
more than the amount advanced, but had been credited 
bv the plaintiff to old debts owins; him by the defen- 
daut's father instead of to the defendant’s personal 
debt,— ifoW that the plaintiff had violated tho terms 
of the agretment, and laid not in good faith attempted 
to make the defendant ptrsoually liable, and ho could 
not be allowed to proceed against the defendant as 
represeutativo of his father. Pkuhocx r. LtJcusiEE- 

i*CT fiit'iiit . . . 12 W . R., 113 

14. Enestablislied defence — 

Decree, Dight to.- The Court should not necessarily 
decree the plaiutiS’s claim in full because the' defence 
set up by defendant has entirely failed. lICTioon 
All r. Kinu . , . • 1 A^ra, 276 

15. Eafonoe not sot up by de- 

fendant — Incontishni defence. — It is not compe- 
tent to a Court to set up a dcfe'uce not only not made 
bv the dcfcudjiut, hut inconsistent with his o-wn 
statement. SumiOX ^^00^'D^7BEE DABBB f. POBESH 

leASAla' Boy • • • 16W. E., 484. 

EaniiA lliyoDB Derr r. Kootadode Itouini 

[15 W. E, 363 

CHITIIIA COOJtAEV Beeee t. Bajc Laul 3Ioo- 
KJ 3BJEB . , • • • 18 W. E, 334 

Kajabaji Baxebjee V. So.v.tTra Bor 

[23 W. H.. 404 

2. .SPECIAL CASES. 

10. Account, Suit for balance 

of — Failure to prove hoiance alleged — Issues — 
Civil Droctdure Code, lSo*J,s.l‘Il. — Eefef, in contra- 
vention of various rulings of the late Sudeler Court, 
that a suit brought on an alleged settlement of 
accounts, and balance struck aodlndinittcd, should not 
be dismissed merely on acconut of tho plaintiff’s 
failing to prove tho alleged settlement and admission 
of balance by defendant ; but that the Court, being 
competent under s. 1-il of tho Civil Procedure Code to 
amend or frame additional issues that may be ucoes- 
sary to determine the real question or coutroverey 
.between the parties, ought to eutpr into etidence 
regarding theitems composing the account, and decree 
the claim regarefiug such items, if they are found to 
1 idue and not otherwise barred. Ktsntis Pebsuaii 

•Bhawasee Peek 

[Agra, P.'B.. 47 ; Ed. 1874, 35 

Eamsahot V. Seethqo 

[1 N. W., 2S: Ed. 1873, 26 

Bnt whore the issues had been framed solely on the 
alleged adjustment, the suit w.is held to he rightly 
dismissed. Kobih' Chcxdeb Koosdoo v. .Sbbe- 
Dnm BnBiTABciiABjBE . . 15 W. E., 24 

17. Accretion — Gradual accretion 

to a fortnation of dry land already existing, and 


I VAEIANCE BETWEEN PlfBADING 
I AND PEOOE — continued. 

2. SPECIAL CASES- co»f. ’lined. 

appropriatedto an oicner of land, on a river^s bank 
— The ownership of the bed of the river was not 
the subject of contest below — Variation of claim 
disallowed . — Although there is not in lladras, as 
there is in Bengal, an c.vpres3 law embodying tho 
principle that gradual aUuvion enures to the laud to 
which tho accretion is made, following tho ownership 
of that land, the rule is equally ivell e-stablished in 
both th^se provinces. Both parties were riparmn 
proprietors of adjoining estates on both banks of the 
river Gedavnri. Tho plaintiff claimed the right to 
newly-formed land, in mid-stream, which she alleged 
to have been formed by accretion upon an already 
existing lanka or alluvial island which belonged to 
her. On that point there wore eoiicurreut findings 
against her. The .iccretiou had taken place apoa a 
lanka owned, not by her but by the Government, 
and higher up stream tliaa hers. Held that tho 
plaintiff must abide by the ground of claim which she 
liad presented below, that being that the new land was 
formed by gradual accretions to definite and visible 
portions of a lanka previouslj' belonging to her. This 
she eonld not now vary to a claim founded on an 
ownership of the river-bed ru thestrengthof her being 
zamiudar and owner of the land on both banks of the 
river, without either issue or evidence d’lrected to such 
suh-aqueous ownership. Babttsb Bamaeaxsiimajiiia 
r. CoiEtCTOl} OB TUB GODATABt DiSTBIOT 

[L D. E, 22 arad., 464 
Ij. E, 28 L A., 107 

18, Alienation, Suit to set aside 

— Variance between case in plaint and evidence — 
liaising ground not taben in plaint. — ^I'he plaintiff, 
a Hindu, sued to set aside a certain aiienation, on the 
ground that tho alienor was an illegitimate sou of tho 
plaintiff’s grandfather, and therefore had no interest 
in the property. Ifot being able to substantiate this 
ground in the first Court, the plaintiff, ou appeal, 
raised a new ground, viz., tlut the alienation was 
had, because under the Hitakshara law the owner of 
a share in a joint ancestral csbite is not competent to 
alienate Ins share without the consent of tho other 
heirs. Held that such varhiuce could not he allowed, 
and that the plaintiff must prove his case as laid in 
tho plaint. Sui Pkasad c. Kaj Gttbo TaLuruuK- 
NAxii Deo . 8 B. L. E., 555 : 14 W. E., 386 

19. Alleged inconsistency in 

pleadings — Construction of solehnama — Estoppel 
— Objection taken for first time on appeal . — After 
tho death of a Hindu widow, a suit was brought to 
have a sale of a portion of her husb.and’s estate made 
by her set aside ou the ground that tho sale was 
invalid except in so far as it affected the rights of 
the widow herself therein. The plaintiff, « ho was a 
collateral relation, alleged himself to be the heir, and 
sued as'such, but was not so in fact. It appeared, 
however, that a solehnama had been entered into 
between “him and the heir by virtue of which he had 
acquked all the rights of tho heir in the property in 
suit. It did not appear that any objectiou had been 
taken in the lower Courts to the framing of the suitou 
tho ground tliat the plaintiff was not the heir, aud the 
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2. SPECIAL CA«Es-ec»( «««I 
a feaamt irw «Iloce4 to mu ili« *iin* oliiwlwa to 
tie tn t M be m bt bare Ulen hil si Wfsi broa^hl 
bjtheb r On «rp<»l t wm cmt nisi on bcUJf cf 

tied { nisnt thst the jUmUff hi u inodee lsw 

coaU rot be mil «• d to »u c«d « tl>« h*u» of he 
Kdebnimi »s thii tronld ho foclnrj to the mle U i 
ion 1 hiat Cia*der S met t SUmw C*«r» 

It Moor*,J X " NMthit, ftlieobjof 
tiOD hid beta tmben n the £r»t Coart. Ibt p.» ot mod 1 
jtsaei m ht mod oaaht to h» e been mmenaei hnt M 
it wmi not so UVen mnd the inkslmnee of the rmme to 
the rliiat wu that the male bj the w dow «*e ntml a 
b yoDdherominteremt, undxr the e teametiocee f 
the ewe there wm* no «r ht m the c nten t « of the 
mnwlUnt. NrsrL Bossil* r ‘iBlosiBU Lil 

rri. R.,20Calc-l 
1. S.. 19 L A 221 I 


20 - 


-So e 


....... » sale of in mtril j opi.rty by i. etuwr* 

fitb r mod '^rdun u tnade w thoat arcesuty and 
f r the f* h r'i prefiinte eipuithtart ind * I >o t 
nqar by th* Tsrebasere w c «b(tb r t vti forth* 
a *Bt f Wrbt. the det rx.auU all«.,<d tbit the sale 
was tnmde under p 'mtare of a foreeLrur* en t on 
acMH nt ^ a deaand ander a form r mart **se for an 
ucestnl de t Flii-tiS bssio; failed to eeUblish 
hti cue. loopht to po bach lod opeu the conttd ratioB 
for the mort^a.e made e losr at twenty year* a*^ 
but tbe Pnry Conaril a;r«« % th the U ,b Coart, 

rtfued to allow hm t do as. UcKUoa cl «• 
EiLuoof AotitoohMaHctt nescy 

C17 W B, P a, 106 

2L Company Cesfntm/orir* L «< 

«/— Aiermdnrat of pic af — Where the holder of 
iharrt a a oimpasy wu described in the list oteoo 
trjhnUeiea iKainst whom a halasee order br the Const 
of Cbaoeery hadboen made,!! *■ Dee) Bhauj evtton 
to rebant,” and as be n lacd ■* so h i own n^bt.”— 
add thst the via ntifTseoapany eoolduoibe allowed 
to e ee et dence that the shires were in fiet held by 
a Onn eoasirt of Imounli -idnsls named r^speet e ly 

Bhsog Zalan and I ftp Bemraj nor cooM the 
pu n^s be allowed, at the hearing of the appeal o 
amend their pU at onjinally framed asnmst both 
p.rtae.s Wd.h a r ew to malmg the firm I able for tbe 
iTOact f the c»lU.soailoineBhanjiZnUMonly 
who alaie was alleged to Use mgntd the articles and 
memorandam of assocutioa o the name of D hii 
blMj and to make him personally liable as tbe 
of th# shsrw. ITe terile ■ i C» » B a 
Ck Ap sil dul agnishei Ixsno* BowniT ^9 

ilminaaijua Basts BH*x«Znw 

[I-X>-^2Bcm.,Ue 
, Comproimae— f, },r»la pren 

WU !,« entitled to a deme Ml the ground oa 


VARIANCE BETWEEN PLEAElAa 
AND PROOF— coa/sasri. 

• SPECIAL CA«E:r— roa/ eseJ 
appeal that the docnmfnt was ia»al i m heia^ ta 

TT^red, declaring that It d d o t affert hJ tolcKs* 

jlasHPB Ali Khaw r. llossuy E»^ ^ ^ 

33 Contract— Jrrampf « «/{*'* 

Da 4 0* c—The AUrtnin* 

befoand'dnponacaseeihertohofon^ 

sn^aorm 01^510 ^ 

made Therefore where the rtl rf 

pUmt u gmanded on a eontrwct. the <«* “'** ” 

drterm n^ nf«. an allrsed -W ‘J 

differmt state of ferte wnl V7 

allegrd by the plaintiff. EiaAa Cac«i>i3 is-ar 

SBasuenru bHcrro _ « -a -m s* B 7 

I r.i..a . CO.. C.V CO,. . gl 

] DtCBS ^ 


drfeiidaau had refused W tab* 

IbatUsatiffi «r« wd wt*Un? “ ehiatawd 
aui Cr©i»lh^»tidm«oftbep^tAfc^IP^ 
that there wa» no f eatnrt m “Wtd » P'Jw 
bnt the enslract, as slated by ™ ji 

(the pUiauffe) *r« t« rorehas* “•^®„tie 

thedifendanti ^r Judge dist^ the 

gmnod that the plaintiffs were bounimpwe 

ThewSra raised admitted of the true 

toed, s t whether under the 

deltoasnU were liaJe to p»» the pnee f ^ ^ 

amuided the mne*. « f"“«d m 

e^jectcftheplaiatuio^y to hno ^ 

, -“■'"“■•jffi-l.rSTdVr.s. 

i 2S. 

‘ to pmre the lease, he a not 

tfacume suit. Ignoring the l«s^M nct^np 

b . pmetal Ule -s thoni,h he 
tailed to prose the ^ ^ 

I Urn ted to the case whmh I*® i’S^»uve ra« 
slamt. But he may put forward an 
! Lshia plaint from the ewnm^m n^ m ^ 

, S.Tu... -n w u-‘ 

to melt, and Will ntt be Ukra by *nrpsiiC. J 

I ui TV Hsur BI9 Barii 


- /sss 


— A»rsJ 



( 9329 ) 


digest of Cases. 


( 9330 ) 


■VAEIANCE BETWEEN PLEADING 
AND P^OOE — continued. 

2. SPECIAL CASES— coniijjuei. 

28. Suit for eject- 

ment against defendant as tenants and on failure 
as trespassers — Case set up in appeal which was 
not that set up in the Court of first instance. — Tlio 
plaintiff came into Court on the allegation that she 
was the owner of a certain house, .and that the j 
defendants were her tenants at a certain rent, and 
she sought to eject the defendants for non-payment 
of rent. The Court of first instance having found 
her allegations of tenancy to be untrue, she then in 
appeal endeavoured to support a plea that the defen- 
dants were trespassers, such plea having formed no 
part of the original case. Seld that the plaintiff 
could not under the circumstances be heard in sup- 
port of a new plea of which the defendants had had 
no notice until the case was in appeal. Lakshmibai 
V. Sari bin Raoji, 0 Mom,, 1, referred to. Naikw 
Khan v. Gaxani Khas . I. L. E., 15 All., 188 

27. Sait for eject- 

ment of defendants as trespassers — Decree declar- 
ing right to rent as landlord. — In a suit to eject 
the defendants as trespassers, although it was found 
that the latter were not so, the lower Appellate Court 
notwithstanding gave a decree declaring the plaintiff’s 
title to receive rent from the defendants. Sold 
that the entire suit ought to have been dismissed, 
inasmuch as the defendants were not found to he 
trespassers ou the allegations made in the plaint, and 
on the suit as framed the plaintiffs were not entitled 
to get any other relief than the particular relief which 
they asked for. Kam Kishobb Chottohbv c. 
Gobi Mohhn Bos Chohdhbs 2 C. W. N., 166 

28. — Title to relief 

completed pending a suit— Amendment of plaint.— 
A, having leased land to B, sold it to C. Persons 
having trespassed, B offered no objection, and it was 
alleged that he was in coUusion with them. C now 
sued before the expiry of the lease to eject the 
trespassers; the lease expired wlnle the suit was 
still pending. BUeld that the plaintiff was not 
entitled to the relief sought, and could not be per- 
mitted, ou appeal, to amend the plaint by adding a 
prayer for a declaration of his reversionary right, 
although the acts of the defendants were such as 
to be prejudicial to his rights as reversioner. Baha- 
NABAN CHETir V. I’TJIIKUITI SeKTAI 

[L L. E, 21 Mad., 288 

29. Eneroaelmieiit, Suit to pre- 

vent. — lyhere the plaintiff suing to prevent an 
encroachment on cerhiin land alleged that the land 
was set ap.art for recreation, but the evidence 
established that it was set apart generally for the 
more convenient occupation of the houses surrounding 
it (which would include recreation purposes), — Seld 
that the plaintiff ought not on that account to fail 
altogether and be left to a fresh action. The defen- 
dant had not been misled or induced to refrain from 
calling evidence to rebut the plaintiff’s case. Ban- 
CHOEDAS AHTHABHAI V. llANEKEAE GoHDHANBAS 

(J. L. E, 17 Bom., 648 


VAEIANCE BETWEEN PLEADING 

AND PEOOE — continued. 

2. SPECIAL Cases — continued. 

30. Fraud — Bailare to prove speci- 

fic case of fraud, — Where the plaintiff in his plead- 
ings pledged himself to prove a specific case of fraud, 
and made his cause of action entirely dependent on 
that, he was not allowed to succeed, when he failed to 
prove fraud, ou a collateral matter. Saheb Bot v . 
Ghjabhtjb Pebshab Kabaes SiNan 

[22 W. E., 221 

3L Compromise bg 

official assignee-insolvent Act, 11 ^ 12 Viet., 
c. 21, ss. 23 and 29 — Charges with a view to 
establish fraud — Practice — Pleading — Amendment 
of pleading — Besiriction of power to amend. — The 
account of an estate formerly in the hands of a 
derivative executor who became insolvent and died 
in 1856, h-aving been pending in Court for many 
yeans, some of the parties being interested in the 
original estate and others as the insolvent’s creditors, 
a compromise was effected, under which a suit, 
brought in 1S58 by the Official Assignee, represent- 
ing the deceased insolvent, was dismissed by the 
consent of parties in 1S75. Part of a snm of money', 
paid to the credit of the insolvent’s estate in 
pursuance of the compromise, was made over upon 
the passing of the cousent-decrec, with the knowledge 
of the assignee, but without notice to, or the sanc- 
tion of, the Court, to a person who had assisted in 
taking the account. Prom the representatives of 
the latter, he being now deceased, the successor in 
office of the assignee claimed repay-ment. The 
plaint, as presented, alleged the fraudulent conceal- 
ment of the payment from the assignee. Afterwards 
when all the evidence had been taken, and it had 
been established that the assignee knew of the pay- 
ment, this was amended to the statement that, if he 
did know of it, he bad no power to consenc 
to it, and that his consent would not be binding, 
the payment being ,a fraud upon the Court. 
Seld that the amendment at the stage when it 
was made was not permissible. It is a well-known 
rule that a charge of fraud must be substan- 
tially proved as laid, and that, when one kind of 
fraud is charged, another kind cannot, ou failure of 
proof, be substituted for it. The High Court having 
decreed the claim on a finding of fraud different from 
either of the above. — Meld that on.this ground alone, 
the judgment might have been reversed. Monies- ' 
quiea V. Sandgs, 18 Ves Jun., 302, followed. 
Abbbb Hosssls Zenaie r. Tuenee 

[I. L. E., E Bom., 620 
L. E., 14 I. A., Ill 

32. Hathchitta, Sizit on — Sath- 

chitta given for amount of adjusted account — 
Failure to prove hathchitta — Frame of suit . — ^IVhcro 
a suit was brought to recover a sum of money due on an 
adjusted account, for which it was alleged that the 
defendant had signed a hathchitta, and the lower 
Appellate Court dismissed it on the ground that the 
defendant never signed the hathchitta, and th.at the 
plaintiffs had failed to prove then case, — Meld that' 
having regard to the frame of the suit, the plaintiffs 
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VAKIANCB BETWXEN PLEADIEa 
AND PROOF— coa/ aacd 

*► TKCIAL CAbLS— eoaf mJ 
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on anond appeal that tbe decree made by tie trrt 
Court in facour of the pU uliff d d not in auy nay 
Bfocced upon a eatue of act n dilRreut fruta tot 
made u thu } laint, and that tl e eanie of acwn 
rcmaiorj the aa-he nam ly tha n^ht of the mo^ 
gagor tortditm from a tDortga„e* AplamtilfOB W 
not to be allowed to alter b a enae »o aa to coo ert 
a an t of one character mto a an t of anoth f and a 
coQaialeol thaiactcr LAKiBtiAt BaieAJU t llaal 
Dman DtlU E I*. 4 Eom, 6S4 

3e Jllfof »• /f"' 

frcaotiat tnaJa la pla af — L pona B cirtg».eof Um 

made Utile lr»a than aialy yrara b fore tbe l-rewu 
aut a d«rra followed n 18-6 to the ff^tbot jo 
accoout bacuig hwn Uknof what waa due o“ 

mortgage tba mortgagor m gbt at any 
tender of loch mortgage-money 
date and rrqnire that the land iloaU be 
Tbe plartl tI,MprMcatiPg tbe ntcrrit of the 
mortgabOr aaed fee rrdettplion of the 
treat ng the ahora d rree m rrgnUUr* the ngW « 
the part ea foot tbe t me when twaamadc Pnd 
that (he pla aWT not ha irg araght by bi» " 
redeem themonga-e. or allrycd that there tad U» 
ackoowWamcot, tool • not a the prraeot api »****" 
Wkcai a rHhtto red em auch mertfcage al 
the latter might be * U m lim talaui, aa tUt •<»« 
be (o make a caae lUIT rent iron the one t-wJ 
decuJ d ID tbe ConrtJ below Actonbn^lj lh«^ 
bad bfCD properly duniuied. Uatl BaTrt 
ABBUI r S> aftwi IIOXUAMI auET 

[EJUiUlO BoBL,49t 

37 fa I for rri wy 

t owiy^arriaaere/eyn 'J 

0 cc» » e irfraia ate of orAer lanrf eey* tSaatio 

pla nl ff'loiaee pla at oad tie ‘ ^ 

MUr marlgaga irterm aei —The jla ntiff aa P 

tiaarrof theequ ty ofred mpt onauedforredeuip 

Ue alleged a mortr-age dated Al 15W ^ 

1 lie dtfendanta admitted a mortgage bntaU 8~ 

it waa executed at a different t me and for a ^ 
AllCT tl. . .d.,. ™ e..f b.t i.i« " 
indenumt waa d Urcted the pUintifl ‘PP 
aroeudthepWnlkndtOKtnptheinortgH*“, j 
by the d fendanta U a applicali-m waa reXu^A »? 
the Court diffluaed vhaautontUe ?«ru°V.nlm 
had fa led to pro.e the partlcolat nwlgart al « 
the idainl, Tha Dialncl Judge couHrmed tW ^ 
b«t*^erced that there pro^Uy waa 
for the larger aum at alleged by the 
On accoud appeal — lleli “il., i-dto 

nmaodiog the case that the pUiul ff 
have tbe qu stion of tha mort age tor the Ueg 
iiiTOdiiu c-™"" ^”“£^5 »»»•=“ 



( 9833 ) 


DIGEST OE GASES. 


( 9331 ) 


VARIANCE BETWEEN PIiEADING 
AND PROOE — coniiiiued. 

2. SPECIAL CASES— 

38. — Cause of action 

set out in plaint — Burden of proof— Civil Pro- 
cedure Code (1SS2J, s. oO—Suit for redemption of 
mortgage . — A plaiutilS is only entitled to succeed 
upon the cause of action alleged by him in his plaint. 
So, where plaintiffs came into Court alleging a mort- 
<^age of the year 1854 made by their predecessor in 
title in fa%our of the defendant and seeking to 
redeem the mortgage of ISSi, and it was found that 
the plaintiffs had failed to prove the mortgage of 
1854, it was held that the plaintiffs were not entitled 
in tlut suit to a decree for redemption of other mort- 
gages which might be found to subsist between the 
parties, but which formed no part of the cause of 
action upon which the plaintiffs came into Court. 
Bead v. Brown, L. R., 22 Q. B. D., 123 ; Marti^ v. 
Bhola Bam, I. A. B., 16 All., 163 s Salima Bibi v. 
Muhammad, I. A. B., IS All., 131 ; Baian Kuar v. 
Jiican Singh, A A. B, 1 AU., lOi ; Parmanand 
Misr V. Sahib Alt, I. A. A., 11 All., 433 ; Zingari 
Singh v. Bhagwan Singh, Weekly Sotes, All. 
C18S9J, 1S7 ; Krishna Pillai v. Bangasami Pillai, 
I. A. B., IS Mad., 462; Govindrav Beshmukh v. 
Bagho Beshmukh, 1. A. B., S Bom., 543; and 
Bshenchunder Singh v. Shamachurn Bhutto, if 
Moore’s. I. A., 7, referred to. Lakshman Bhisaji 
Sirsekar v. Mari Binkar Besai, A A. B., 4 
Bom., 3S4, and Chimaji v. Sakharam, A A. B., 
17 Bom., 365, dissented from. SsHeo PnAaAB «. 
Laui Kpab . . I. L. E., 18 AIL, 403 

89. — Mortgage sued on 

not proved — Admission bg defendants of mortgage 
right— Bight of redemption..— The plaintiff sued to 
redeem a kauom of 1859. The kanom wiis not proved, 
but it appeared that the defendants in possession had 
in various documents admitted that they were kanom- 
.dars under the plaintiff's predecessor iu title. The 
Subordinate Judge held that the kanom to which 
the adirissious related could not have been executed 
before 1823, which was less than sixty years from the 
date of some of the admissions, and ho passed a decree 
for redemption. Meld that the plaintiff, having 
failed to establish the kanom on which the suit was 
based, should not have been allowed to fall back upon 
some other as to which the defendants had made the 
admissions iu question. Kkishua Pillai r. Kauga- 
SAMI Pillai . . I, L. R., 18 Mad., 462 

40. Mortgage sued 

on inadmissible tn evidence for want of registration 
— Secondary evidence — Inadmissible mortgage, 
consolidating two prior mortgages — Redemption, 
Bight of — Becree to redeem prior mortgages . — Iu 
a suit to redeem a mortgage of 1867 which had been 
lost and admittedly had not been registered, it 
appeared tlnvt it had been executed in consolidation of 
two prior mortgages, dated 1856 and 1860, respec- 
tively. Meld that the plaintiff was not entitled to a 
decree on the footing of the unregistered mortgage 
which could not be pioved, bat that he was entitled 
to redeem the two previous mortgages if they were 
found to bo genuine and valid. AnujiiTsAir Pillai 
r. Pbbiasasii . . I. L. E., 19 Mad., 160 


VARIANCE BETWEEN PLEADING 

AND PROOP — continued. 

3 . SPECIAL CASES — continued. 

41, Suit for redemp- 

tion of immoceable property brought as donee — Title 
of plaintiff as reversioner. — la a suit for the 
redemption of immove.ablo property brought by the 
plaintiff as donee from a Hindu widow of the equity 
of redemption, the plaintiff's right to the property 
as reversioner c-annot be inquired into notwithstand- 
ing an allegation in the plaint that ho was a near 
relativo of the husband of the donor. Jaga^A'ami 
ViTHAL V. Apaji Visuiro . 5 Bom., A. C., 217 

42. Procedure . — 

Where a uiprtgagor snes to recover possession of the 
mortgaged property on tho ground that the loan has 
been paid off from the assets of the estate, and that he 
is entitled to recover surplus collections, and the Court 
finds that a largo balance in favour of tho mortgagee 
still exists, the plaintiff is not entitled to a. conditional 
decree, but tho suit should be' dismissed. Kirsiiint 
Lal V. Sasta PooBii. Sasta Koosa v. KuttajiN 
Lal 8 W. E., 369 

But see Boistub Doss Koosdoo v. Hubo JfABAiir 
Haldab 17 W. E., 408 

43. U sufr actuary 

mortgage — Failure of claim to enforce lien— Com- 
pensation for breach of contract to give mortgagee 
possession. — A usufructuary mortgagee, the mort- 
gagor having broken his agreement to give bim 
possession of the mortgaged property, sued the mort- 
gagor to recover tho principal mortgage-money and 
interest by enforcement of lien. The property was 
not hypothecated as security for the mortgage-money. 
Meld that it was inequitable to dismiss the suit for 
that reason, the defendant having been guilty of a 
breach of the contract of mortgage, for which the 
plaintiff was entitled to compensation ; that although 
tho plaintiff did not expressly claim such relief, yet, 
regard being had to the pleadings and evidence iu the 
case, the suit might be treated as one for such relief ; 
and that on estimating the compensation which should 
bo awarded, the principal inortg.ige-mouey with in- 
terest at the rate specified iu the contract of mortgage 
might fairly be taken as a reasonable guide. Vahesii 
SiSQU V. Chatoabia Sligh I. L. R., 4 ALL, 245 

44, XJsufracluary 

mortgage — Suit to enforce hypothecation — Compen- 
sation for breach of contract — Money lent — Money 
had and received for plaintiff’s use . — An instru- 
ment of mortgage provided that tho mortgagors 
should deliver possession of the mortgaged property 
to tho mortgagee, siud tho latter should retain poases- 
tion, setting off profits against interest, until the 
former should redeem, by payment of the principal 
sum, wEch they were at liberty to do in the month 
of Jaith in any year they pleased. The mortgagors 

j having failed to deliver poasession of the mortgaged 
property, the mortgagee sued them for the principal 
sum and interest, asking for onforcemeut of lien. 
The' instrument of mortgage did, not contain any 
hypothecation of the property. Meld thit, although 
the suit, £0 far as it sought enforcement of lien, 
wholly failed, there being no hypothecation of tho 

13 C 2 
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VARIANCE BETWEEN iPBEADING 

AND PROOE — eoiitiiiued, 

a. SPECIAL CASES— co»/{iiued. 

Delia v. Dydonath Deb, 21 W. B.> dH, aud Shiro 
Kumari Deli v. Govind Shaw Tanti, I. L. R., 2 
Calc., 413, diatinguished. J oytara Dassee v. Zfaho- 
•med aiobaruck, I. L. It,, 8 Calc., 97o, discussed. 
SoxDuni Dassee v. IIirDnoo Chusdku Siboau 

[I. L. B.. 14 Calo., 592 

54. Relief yranled, 

on a diferent ground from that asked Jor. — Pl.aiu- 
tilPs suit w.as that they were co-ownera with j5 of a 
ccrtaiu property as members of a joint family under 
the Ilitakshara law ; that after P’s death a 3i annas 
share of the property was registered under tho Land 
Kcgistratiou Act in tho name of A, the mother of B, 
although the plaintiffs were the owners in possession, 
and A was entitled only to maintenance ; that a gift 
was made of 11 annas sliavo by A to her daughter 
and daughter’s son, without right, aud tho donees 
having granted a zur-i-peshgi lease in respect of tliat 
share, the zur-i-peshgidars took possession thereof. Tho 
plaintiffs accordingly prayed for recovery of posses- 
sion by establishment of their alleged right of owner- 
ship, or, hr the alternative, for a declaration that they 
were reversionary heirs to the estate of B, and as such 
not bound by the gift aud the zur-i-peshgi lease afore- 
said. A died during the pendency of the suit. It 
uas found that plaintiffs were not co-owners with 
B as alleged ; but that, as reversionary heirs, they 
became entitled to possession upon A’a death after 
the institution of tho suit. Held that, as the plain- 
tiffs had claimed to recover possession in tho suit, and 

' ns A died before the case was taken up for tri.il, tho 
plaintiffs were entitled to the relief, although they 
asked it on a ground different from that ou which 
they recovered judgment. Easui. .Ibiian BEGnlt o. 
Eam Sokus SINGH . 1. L. B.,, 22 Calc,, 689 

55, — — Defendant sued as 

a trespasser — Right to decree against him as a 
tenant. — ^Whero a plaintiff brings a suit for possession, 
alleging that the defendant is a trespasser the moment 
it is shown that tho defendant is not in possession as 
a trespasser, but holds as a tenant under the plaintiff, 
tho suit must be dismissed, no matter what tho 
character of that tenancy may be. Eaai Qomvst 
Singh v. Heet jNABAis.SAHOo 2 C. I,. R., 292 

58.-^ Failure to prove 

allegation of defendant’s tenancy — Right to treat 
him as a trespasser. — ^Whoro a plaintiff sued for 
khas possession on the ground that the defendant was 
his tenant and had forfeited his tenure by denying 
his landlord’s title, and it was found that there was no 
relation of landlord aud tenant between the parties, 
the plaintiff was held not entitled to succeed on the 
contention that the defendant was a trespasser. 
Laijeb SrsGH V. BuNWAHr Lail Bor 

[25 W. E., 448 

57, — : Failure to prove 

permanent character of tenancy — Right to decree 
as tenants . — In a suit for possession of land on the 
strength of an alleged mirasi mokurari, one of the 
main issues was whether tho plaintiffs were or were 
not tenants of the land in dispute, and upon this issue 


VABIANCE BETWEEN PLEADING 

AND PBOOE — continued. 

3. SPECIAL CASES— aontinued. ' 

it was found that the plaintiffs had acquired a title 
as tenants from long possession, although they failed 
to establish tlie mirasi mokurari character of their 
tenure. Held that tho plaintiffs were entitled to a 
decree for possession. Kalee Coomar Pattur v. 
Khetlur Nath Ratty, 17 IF. R., 47, and Saifoo 
Pershad v. Kashee Rawut, 21 IF. R.,121, followed. 
Rijoya Delia v. Rydonath Deb, 21 IF- R,, 444, and 
Brindabun Chunder Sircar v. Dhananjoy Luskur, 
1. L. R„a Calc., 246 4 C. L. R., 443, distinguished. 
SniB Chhkd Lahihi v. Joyaiaxa Dasi 

[7 C. L. E., 103 

58. Suit on yroitntl of 

forcible dispossession where defendant’s possession 
is found to he permissiie. — A suit to recover posses- 
sion of land ou tho ground of forcible dispossession, 
in which it was pleaded by defendant and found as a 
fact that the defendant’s holding was of a permissive 
character, should be dismissed at once, the defendant’s 
posacssioii not being a wrongful one of the kind 
alleged by plaintiff, Tho right mode of action in 
such a case would have been for plaintiff to serve the 
defendant with notice to quit tho laud, and thereby 
put an end to the permission rolled upon by him. 
Pimmipa v- Nundcdoiub Banebjee 

[8 W. E,. 385 

50. A pl.iiutiff’s failure 

to prove dispossession ou the particular date mentioned 
in the plaint isiiotasaiHcient ground forthedismiss.al 
of the suit. Hheo Chhnkbe CnowDnEr c. Gobinb 
C noiTOBE Moitbo , . . 15 W, E, 178 

Boga Komta V, TnooxBssijB Katasta 

[24 W. E., 357 

Toeab All V. Mahojiep Ameeb Hosseet 

[3 C. L. E., 105 

60. Sait for conflrma’ 

iion of possession — Proof that plaintiff teas out of 
possession — Chanye in form of suit. — Tho plaintiff 
sued for an adjudication of his right to, and confirm- 
ation of possession of, certain lands, on the allegation 
that they had been conveyed to him by one of the 
defendants and that he was in actual possession 
thereof, and that his title thereto had been impeached 
by the subsequent sale of the same lands by his 
vendor to the other defendant. The Court of first 
instance found that tho plaintiff’s aliegation of 
possession was false, aud dismissed the suit. Held, 
on appeal, that the suit was rightly dismissed, for 
though a plaintiff who brings forward a bond fide 
ciiso, which he proves in substiuce, though not in 
form, would bo assisted by the Court, in the absence 
of such special circumstances no such assistance 
would be afforded. Tebibtpht Singh o. Gossain 
S oBBBSAN Das , . I, L. B., 4 Calc., 46 

61. -Failure to prove 

case in plaint— Right to decree on other grounds . — 

At a sale held under Ben^l Act VIII of 1865, the 
defendant purchased a shikmi tenure, and obtained 
possession thereof. Subsequently he ousted the 
plaintiff from certain lands, and hence the suit b y 
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VAEIANCE BETWBEl!! PliEAEIHG 
AITD PEOOE — continued. 

2. SPECIAL CASES— conO'Hued!. 

71. Suit fot posses- 

sior. of share — Decree for joint possessiou. — In a 
suit to recover possessiou of a third part of a kbaua- 
harij where the first Court, cousidoring that there 
never had been a partition in definite shares, ordered 
restoration to the sort of possession plaintiff h.ad 
enjoyed previous to being dispossessed, — Sold that 
there was no objection to the decree being in that 
form ! and although a plaintiff does not prove the 
precise claim which he makes, if he is substantially 
right he ousht to have a decree, and not be left to 
bring another suit. Kajkisiiobe UmnjDOB c. 
.Htjbek^Iobto Bhbjjdijb . . 19 W. E., 195 

Dissenting from BcEJorNATH Chatteiuee r. 
LBCKiaiE hlONEE Dabeb . , 12 W. E., 248 

72. - - Claim to share 

of property as being partitioned — Relief inconsis- 
tent irith allegations on plaint, — In a suit to 
recover a quantity of land alleged to have formed 
part of a joint estate which had descended to plaintiff 
and his brothers, but which was subsequently divided 
into separate shares, — Meld, that upon failure of 
proof of the allegation of partition plaintiff might 
obtain relief upon the first allegation ; and the Court 
below was not debarred by law from framuig an issue 
as to whetber plaintiff was entitled to recover to the 
extent of the interest which he had in the land, if 
found to bo joint property. Ettkeeb Dass Pooso- 
.BEET U. GOPAE hlOOKEBJEE . 12 TP". E., 107 

73. Suit for posses- 

sion all allegation of partition — Failure to proee 
'dhisiott — Change of case on appeal. — Plaintiffs, 
being members of a joint Hindu family alleging 
division, and a sale to them by other members of 
their share in the family property more than twelve 
yc^rs Jiefore suit, sued to eject a more recent pur- 
chaser.'’ The plaintiffs failed to prove division as 
alleged. One of the members of the family who was 
in possession of the property to which the sale-deed 
related did not join in executing it. Held that the 
plaintiffs, having failed to prove division as alleged, 
were not entitled in second appeal to have their suit 
treated as a suit for partition. Mtjttbsami v. 
ItAiTAKEisHifA . . I. L. E., 13 Mad., 292 

74. Claim to pro- 

perty ojt separate title— Right to decree on joint 
fif/e.— The plaintiff alleged in his plaint that the 
defendant had erected a hut, or challa, upon ground 
to which he, the plaintiff, was separately entitled. 
The lower Appellate Court found that the land in 
dispute was the joint property of both parties, and 
that the defendant was not at liberty to erect the hut 
without the express permission of the plaintiff, and 
ordered the demolition of the challa. Meld that the 
plaintiff was not entitled to a judgment upon a 
ground which was inconsistent with the case set out 
in Hs plaint. Eabib Gbasdea hliraKa v. Kahes 
Chasbba htoiBB 

[3 B. L. E., Ap., Ill: 12 W. E., 09 


VAEIANCE BETWEEN- PEEADING 

AND PEOOP — continued. 

2. SPECIAL CASES— confinued. 

75 . Pre-emption, Suit for — 

Claim to right in different icags. — in a suit to 
establish a right of pro-emptiou, where the plaint is 
framed on right of >hufeh Khuleet, the plaintiff 
ought not to be allowed to shift his ground and make 
out a new case as Shufeh Jah. Gobind Bow ». 
Gibdbabee Sahoo . . .24 W. E., 355 

76. Principal and agent— Suit 

by principal against agent— Failure of suit on 
grounds pleaded. — A bank sued H, its agent, who 
had appointed A to act in the matter of the agency, 
for money belonging to it wbicU U bad paid M for 
the purposes of the agency, and which tvas not 
accounted for by M, claiming the same on the 
ground that JS" had been appointed to act as a sub- 
agent without authority. The lower Appellate Court 
found that A had been appointed by H to act in the 
matter of the agency with authority, but, instead of 
dismissing the suit with reference to this finding, 
gave the plaintiff bank a decree against H on the 
ground that he had not exercised ordinary pru- 
dence in selecting N as an agent for his principal. 
Held that, inasmuch as the plaiulilf bank had not 
chimed relief on the ground that U had failed in 
his duty in naming M as an agent for his principal, 
but on the ground that N had been appointed with- 
out authority and had failed to prove its case, the 
suit should have been dismissed. Haahetok ». 
Lakd iloEiG-AOE Babe op India 

[1. L. E., 5 AIL, 456 

77. — — Bent — Suit for arrears of rent 

• — Failure to prove contract — Claim for use and 
occupation. — Where a plaintiff sued for tent and 
failed to prove any contract, express or implied, to 
pay it, he was held not entitled to change his case 
and ask for compensation for use and occupation. 
Lbchbeepbo' Doss r. Enabt Am 23 W. E., 346 

78. ; — — — Suit for arrears 

of rent — Failure of plaintiff to prove alleged rate 
of rent — Ascertainment of proper rate — Daly of 
Court — Form of decree. — la a suit for arrears of 
rent at certain alleged rates in which the plaintiff 
fails to prove the rates alleged by him, it is not the 
duty of the Court to ascertain what were the fair 
rates, unless it is asked to do so. The case of 
Funiioo Singh v. Nirghiu Singh, I. L. R., 7 Calc,, 
208, does not lay down a contrary rule. Bash 
Dhabe Gope t'. Khaeon Singb 

[L L. E., 24 Calo., 433 

79. - — Suit for rent on 

unstamped lease— Failure to prove lease — Rightto 
recover damages for use and occupation. — The 
plaintiff alleged that ho had given possessiou to the 
defendant of a certain estate, in consideration of the 
payment by the defendant of annual rent for a term 
of five years j that the defendant had paid the rent ‘ 
for the first three years of the term, but had neglected 
to pay any for the last two years, and that since 
the expiry of the term the defendant had renwined in 
possession; and he claimed to recover possession of 
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VASIA2TCE IBETWEEN 'PLEADING 
A3SD PKOOE — continued. 

2. SPECIAL CASES — continued. 

Appellate Court, beiug of opiniou that the plaintiffs 
had made out a right of occupancy under tho rent 
lau* and were entitled to obtain a pottah from the 
zamiudar at a fair and e<juitable rate of rent, and 
finding no evidence as to what such a rate would be, 
gave them a decree at the old rate. Held that tho 
decision was erroneous, as there was no evidence on 
which tho question of a fiiir and equitable r.xto could 
be determiued, and as it rested on a ground not 
taken by the phaintifEs, who came into Court on a 
special contract. If the plaintiffs’ right to a pottah 
had rested on the ground of their being occupancy 
raiyats, they might claim a pottah from all tho 16- 
anna shareholders, who ought to have been made 
parties and tho case remanded for trail by the firA 
Court. Uthue Hossbis v. Kasiphai Hoy 

[20 W. E., 75 

87. Suit for rent — 

dpaiture to prote kahuliat, — IVhcre a landlord sued a 
raiyat for arrears of rent aUtgei to bo duo under 
a kabuliat, and the Court found that such kabnliat 
had not been e.vecuted by the raiyat, although he had 
occupied tho land, the landlord nas held not entitled 
to have a further trial of the question whether any 
and what amount of rent was due on account of tho 
raiyat’s occupation of tho land, Ltojieb Kakto 
Pass Chowuhiix v. SuiiEEUTODi Luskeb 

[13 B. L. E., P. B., 243 : 21 W, E„ 208 

88. No alternatioe . 

claim for use and occupation— Damages for use and • 
occupation. — In a suit for rent, when no alternative 
claim is made for use and occupation, no damages can 
he decreed for use and occuparion. Lukhee Kanto 
Dass Chotedhrg v. Sumeeruddi Lasker. 13 B, L, it., 
343: 21 ly, lt,,203, and Surendra Narain Singh 
V. Bhai Lai Tkakur, I, L. B.., 22 Calc., 733, refer- 
red to and followed. Niiganund G-hose v. Kissen 
Kishore; TPi B., Sp. No., Act X, 83, and Lalun 
Jilouee V. Sana Monoe Dabee, 22 TV. B,, 334, distin- 
guished. Kackbea SrsG v. Upesdba Chaudea 
Singh . . . 1. L. E., 27 Calc,, 239 

89. Suit for enhance- 

ment of rent — Suit on kcBuliai — AmendmejB of 
plaint — Decree for rent on failure to proie 
kabuliat, — In a suit on a kabnliat, where no alter- 
native claim for rent at an old rate is in words et- 
pressly asked for in the plaint [although it is dis- 
closed by the plaint that the defendant had previously 
occupied the land in suit at a rate which the evi- 
dence proved to be lower than the rent mentioned in 
the kabuliat), and where the kabuliat is not proved, 
it is in the discretion of the Court to amend the 
plaint or the issues, and to allow an alternative claim 
to be tried; and when the omission to make tho 
claim in the plaint appears to have been an inad- 
vertence, it is right that the Court should do so. 
Lukhee Kanto Dass Choicdhrg v. Sumeeruddi Dus- 
ker, 13 B. L. B., 243, commented upon. EotrsKAir 
Bibbb 0. HErB:BA'E Kbisio Nath i 

[LL.E. SCale.^92S i 


■VAEIANCE BETWEEN JPLEADINQ 

AND PEOOP — continued. 

2. SPECIAL CASES — continued. 

90. Suit for enkanee- 

ment of rent — Statements in plaint. — Although in 
a suit for enhancement the plaintiff should not be 
tied down too strictly to his statements, yet he must to 
some estent be limited to the case made in theplaint. 
BoNOsfAEEE Chuhx Mitee c. Shouoop Hootatt 

[14 W. E., 80 

91. Sait for enhance-: 

nient of rent — Failure to prove rent as claimed . — 
If the plaintiff is unable to show that he is entitled 
to the rent exactly as ho claims it, the Court is not 
debarred irom giving him a decree for such enhanced 
rent as it thinks ought to bo paid, e.g., to divide 
the laud into different classes and assign a separata 
rental to each description. Bbugwas Chundeb 
K or Chowdubt «. Jegue Khan 

[22 W. E., 456 

92. ■ Suit for enhance- 

ment of rent — Failure to prove notice. — In a suit 
wdgmw'iy trcited by the plaintiff -as a anit for ea- 
hancement of rent, ha caunot, after failing to prove 
notice, treat tho suit as one for enlmncement, and 
say no notice was necessary. Rash Behabt Aloo- 
kebjeE V. Khbtiso Nath Rot . 1 G. L. E., 418 

93. — — — Suit-for enhance- 

ment of rent— Suppression of material fact . — ^A • 
plaintiff must state cleariy in his plaint tho substance 
of his claim, i.e., the particuLr mode iu which his 
claim arose, as ivcll as tho amount of that claim. 
Thus, where a plaintiff allowed the Court below to 
decide the case as if his couteutioa was an ordinary 
case between a landlord suing to enhance ami a 
tenant resisting his claim, and the statement of the 
defendant divulged the material circumstances of the 
case that the plaintiff’s estate was let iu fiirm, the 
High Court refused to allow the plaintiff on appeal to 
rest upon an alleged stipulation iu a farming lease, 
the existence of which he altogether suppressed in 
the Court below, reserving to him the right of col- 
lecting from the tenantry an enhanced rent during 
the currency of the farming lease. Hhbho Soos- 
BEBY tf. AIubdcn ATon TODp ET 

[W. E., 1864, Act X, 34 

^ -Eight of suit — Cause of action 

notshaum in plaint, but proved in course of case . — 
Where a plaintiff bronght a suit for confirmation of 
his title to an estate, iu consequence of the opposition 
offered by defendant to an application for partition 
by a vendee who had purchased a portion of plaintiff’s 
share and the Court of first instance tried the case 
DU its merits and gave the plaintiff a decree, —Keld 
that the lower Appellate Court was not Justified in- 
reversing the deebion of the first Court on the 
ground that no cause of action had been iRsclosed, 
because, although the plaint itself dbclosed no cause 
of action, yet, on the trial of the suit on its merits, a 
cause of action had been dbclosed in the opposition 
which defendant had offered to tho partition pro- 
ceedings, and which had interfered with the enjoy- 
ment of hb rights by the plaintiff. Lamah AIahtab 
Roy V, Debee Dptt Singh . 25 W. K., 204 
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VAEIANCE BET-WEEH- PLEABOTG 
AED PEOOE — conlinued. 

2. SPECIAL CASES-coniiimed. 
as liciress to her liusband, in certain family propci'fcy, 
of which she claimed a portion in her nb^olute right, 
and a portion as one of the ioint shebaits of certain 
idols. Among other properties plaintiff claimed ono- 
fifth share in a talubh, not as a debntter pioperty, 
hut,, in right of her husb.and, as her absolute pro- 
perty. The first Court found that this share was 
the property of a certain idol, and held that she had 
not maintained the allegition in her plaint, and 
even if entitled to it in her right of joint shebait, 
she could not recover in that capacity, as she had 
not framed her phiint in that nay and had not sued 
as shebait. The Privy Council held the High Court 
to ho right in treating this objection as one rather 
of form than of substance, and in giving the relief 
prayed for. Radjia Monmt JlTJSDtili r. Jaboo- 
siosEE Dossee . . 23 "W. E., P. C., 369 

106. Amendment of 

plaint — Alternative relief — Sjectnient suit — Pai- 
lure to prove lease — General title. — Where, in an 
action of ejectment against a tenant holding over, 
the lease sued on was inadmissible in evidence for 
Wiint of registration, and the plaint was not amended 
to one containing an alternative claim for parti- 
tion, — Meld that the plaintiff could not be allowed 
to fall hack upon his general title and obtain a 
decree for partition. RAAiCHAifBEA BAEtrai Gokhee 
V. VASTJBEV hlOSBHAT KAEB 

[I. L. E., 10 Bom., 451 

107. JRight to ease- 

ment in suit for right of oicnership — Decision on 
case not made in pleadings. — In a suit brought to 
establish a right of ownership over certain land, — 
JDeld it was not competent to the Court to cater 
into and decide upon the plaintiff's right to an ease- 
ment over the same. A question not raised by the 
plaint ought not to be decided by the Court. Lami 
Raxakji V . GAEGABAir TCIJABAir 

[2 Bom., 184 : 2n.d Ed., 176 

108. Title hg pre- 

scription — Aiahing case different from that in 
plaint. — In a suit for the removal of a pucca build- 
ing recently erected by defendant upon land lying 
between the premises of the two parties to the dis- 
pute, wb^re plaintiff’s claim to use the land had 
been put upon his title as owner, —Meld that, having 
failed to make out the case originally set forth in 
the plaint, plaintiff bad no right to fall back upon 
a title by prescription. Rnoomjs Ifonns iltramm 
f. Rash Behaebe Pacti . . 15 W. E., 84 

109.. Sait hg decree-^ 

holder to declare a house subject to attachment in 
execution as being the property of the judgment- 
debtor — Decree for plainiif on ground that judg- 
ment-debtor, though not the otener of the house, had 
an attachable interest in it as permanent tenant — 
Mew case made on appeal. — The phaiutiff’s case 
being that a certain house was the absolute property 
of his judgment-debtor, and that therefore he (the 
plaintiff) was entitled to attach it in execution of 
his decree, the Subordinate Judge found that the 


TAEIATTCE BETWEEM" BLEADING 

AUD BEOOE — continued. 

2, SPECIAL CASES — concluded. 

judgment-debtor was not the o'vner of the house, 
and rejected the plaintiff's claim. The aVppellate 
Court held that (though the judgment-debtor was 
not the owner; he had an attaehabie interest in' 
the house as permanent tenant, and allowed the 
plaintiff’s claim. On appeal to the High Court 
by the defendant, — Meld that the order of the 
Appellate Court made oat an entirely new case 
for the plaintiff which he had not made himself 
at any period of the trial, and that the decree of 
the lower’ Appellate Conrt .-honld be reversed. 
Ieaxgowua c. Seshapa 1, L E., 17 Bom,, 772 

3. ADHISSIOL’ OP PART OP CLAIM. 

110.-- Suit for rent — Failure to 

prove jummahundi — Form of decree. — The plain- 
tiff sued for rent at R23 a year on a jummahundi, 
which he_ alleged uas signed by all the raiyats when 
he came into possession ; the defendant denied that ho 
was a party to the jummsihundi, hut admitted that 
he held some portion of the laud as tenant of the 
plaiutiff at a yearly rent of Ho, and that the balance 
I due by him to the plaintiff was R5-13. The plaintiff 
failed to prove the jummabundi. "Meld the plaiutiff 
I must, if ho accepted the admission of the defendant 
at all, accept it as .a whole, and was therefore only 
entitled to a decree for 125-15, and not to a deciee 
for all the years for which he claimed rent at 124-13 
per annum. Bosoaiai.be Chees Hetee a. 
Habizgddebs 

[13 B. L. E., 247 note ; 12 W. E., 317 

And see Lukhse Easto Dass CHOwnimEr v. 
SnAIBEElIDDI LuSEEE 

[13 B. B. E., E. B.. 243: 21 W. E., 317 

andRouSHAS Bebee v. Hgbuat Keisxo Eaxh 

P. L. E., 8 Calc,, 926 

UR Dismissal of suit 

on failure to prove it — Uight to decree on defendant’s 
admission. — Where the plaintiff brought a suit for 
rent for S1S5, as rent for two years, which iie alleged 
was payable in produce, and the defendants alleged 
that the rent « as only S’29 a year and that the pLiintiffi 
had sued them on a former occasion and obtained a 
decree at that rate, the Judge, finding the defendant's 
case proved, held that, as the plaintiff had set up a 
false claim, he was not entitled to a decree, and dis- 
missed the suit. Meld, on special appeal, the plaiu- 
, tiff was entitled to a decree for rent at the rate admit- 
ted by the defendant. ICisnES Jloaus* hloosEEJES 
V. Hajoo Hex 

[13 B. L. E., 245 note ; 19 VT. B., 234 

RooKinsi East Box r. Shaeik.vtckissa Bibi 
p3 B. L. E., 246 note : 20 W. E, 04 

Raj Cooaiab Sison c. Choio Raj Cdoaiak 

S»-GH . . . W.E, 1884, Acts, 12 

Huioduge Ses r. Seeige Chcsdee BUOOStlCEt 

[23 W. E, 85 
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VABIAKCE BETWEEIT PLEADPTO 
AND PEOOP-«»f m.fd. 

3 ADML. ION OF PART OP CLAIM 


112 . 

f«je — L ski < 


Fa Itirelo prott 

n ti PI aj itjniaut — | 


...... 

....... — ..... atfp rc^t. baftfd upoa m. 

&11 zed (c tl m ct, tbe pU ct 9 fuled ta prote ntli 
MttleiE t j? d tliat CO toe banoi; been nibd 
at to vhat vat the fair aod i roper ralneol the land 
th p.a Qt 3 vaa cot ntitled to ha e t> at qn stna 
det rm d hu tu t moat thcr be d creed at the 
rate adm tt d hr defeodast, or ditmitwA Lm 
All Khis Fasni StiOH G C L. H. 208 
113 8nit for arroare of rent — 

Po fere fo pro t ra e— Dee e« stedn II droit 
Id a an t for aman d rent, ahers the jdmdifl faela 
to prote the rate of rent claiaed n the plaint tu 
the dntj of the Cooit to find tbe proper rat* of rent 
pajatle by the tenant to h i landkrd and nettop e 
a decree tner ly for he ent adm tUd br the tenant 
Pnjoo St on r Nrasure >.08 

[L le. R 7 Cale 298 8 C L. B. 310 


OBfecfa »f fM la irott oyee laeiU— Deere* ai 
oan d « f The d f dant fa Id Itada under Ih* 
caantd at a <«* a n e per fa gba. Tbe pU nliS 
ti^ht are t for aneara of real on t new agreraeot 

^ffed lo ba e a catered mu by tbe plaintiff and 

tted fendanl *h »by tbeUOcr agreedto paya 
♦ Til* >«*« Appellate 

foaed that tte new a-r«aent bad aercr in fact 
^en ente^ n o, tad gar* a decree fo tb* old 
i*U of rent w lb* t gom, mU tl e qaeatioa whtthtr 

*anJriJ?“ oSi,.* ^ 

waeeoiT^ 'rroan Rjia r AstaB lu 

115 ^ ^ ^ 703 10 a L E., 121 

Appe Ule & art, a£r,^u.g 

the facta, and findica taf i » , 

that be o-rf rent 

“tent of the admi^ *5^ ^ «Uim tolhe 

ne of doabtfal opoatioa 

' RIW E. 438 


VABIANCE BETWEEN PLEADINQ 
AND PBOOF— eoeefaded 

3 ADinsslON OP PART OP CLAIM 
—ttmeltded 

U7- 


of n,Atby the fint Court w 
Baixjiar Bnariri.'! 


tive® elaim-«, to inaie altonut. 

diSa, , jo_in , ^tt f J ef 

i«i K,. “L^u.js'a; 

IpW B.,485 


- Suit fbr ejectiaent— Eefry 

aader arregutend leate—HM ag ortr-^Load 
lord oa-i fesaaf — Proof of teron of Itatr—Jkcrtt 
for rtat upon adia ti oa of d fftreal inrr* Ij 

dtftadaat —The plaintiff aacd u ISbl torteera 
ceitaia land and arreari of rent from tbe deleaduit 
alUg ng that the defendantP aiice<.or catered on ue 
Undai tenant n I6oo nndera lease for Sceyit.^ 
which waa not registered. The defendant den.N the 
lease of ISC^ abutted that afae wai th* tenant cl 
the land, bat denied that fhe eonld be epicled vid 
daimed to deduct ficm tbe rent certain emdamenU 
StU (1) that the plaintiff conid cot pratre th* 
tenancy alleged n the plaint, loatmach astfaele**ctf 
1S&> wai net irgutcied, and thcrefoee could no. 
eject the defeni.ant (2) that the pla aUff m 
cot Ue^ epon the detend^t* adm eamn, torecarer 
from tb* defendact. in thii cait the asoantofreat 
admitted to b* due and no more, 'tsaud* 
tt.Miw L U B. 7 hind., 233 

VATAN 

AeeCousCTOB L I., B., IS BoSLi 103 

Sft Caai* mu UsBunABT omen 
Act (BomiT) 

£e« Casxt mm mbtici Tlwu 

VATANDABa 

.See Caiu m>u Huraitut Om*** 
Act (Boiuax} 

VATANDAHS ACT (BOJlBAy ACT lH 

OF 1874>. 

Str nuDiTur OrruEi Aer tUOJCBt*/* 

Stt Catu m»B JcnitBicTJO* Crro 
Corat — Omcca, Risat to. 


■VENDOH. 


&eBsauxaano8 Act IS f a. 2(1* I 
I.-3J H.B. 1AU,S13 


■VENDOB AND BPBCHABEB. 

L Bau or SiU 
* Bauca OF Cors8Ut 
3 Basaca or Wasamr 
4. Caraat Sartot 
3 Coanenos or Taistrea 
C. Co 8 Smo>abSius 
7 CoausEainos 
& Faan> 


9$i4 

P3»S 

9i£d 

OiCO 
4}oS 
9333 
S3 9 
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■raiTOOB ATTD PtrBCHASEB-co»{ina«(f. 

Col. 

9. I^•TAXID Saxes .... 9371 

10. Lies ...... 9377 

11. XoxicE 9378 

12. PossESSios 93S7 

13. PcBCiUSE OP ilOBTGAGED PaOPEBTX 93S0 

14. PCBCHASE-ltOSEE ASI) OTHBE PAT- 

3IBSXS BY PTBCHASBE . . . 9395 

15. PCBCUASSES. r.lGHXS OP . . 3100 

16. SsrnsG ASIDE Saxes . . . 9104 

17. Tiile 9405 

IS. Tesdob, Eights asd LiiXiiiTiEs 

OP 9406 

19. iliscEixASEors Cases . . . 9412 

See ATTAcmrsCT— SrwEcis op Attach- 
iiEST— D ebts . L Ii, E., 18 AIL, 2S6 
See Cases fa-deb Bexahi Tbassaciioa'. 

See Beokeb . I. Ii. E., 20 Bom., 124 
[I. L. B., 22 Bom., 540 

See CosTBACT act, s. 73. 

[15 B. Is. E., 276 

See CosxBACT Act, s. 78. 

[L Ii. E., 15 Calc., 1 

iSee Costs— Special Cases— Vbxdor aat) 

' Pgbchaseb . L L. B., 11 Bom., 272 

See Damages— S ens iob Damages — 
Bbeach op Costbact. 

[LIi.E.,llBom.,272 

See Easemeat I. D. E., 18 Bom., 382 

See Estoppel — Estoppel bt Coa-dhct. 

[4B.D.B,P. C..16 
I. L. E., 5 Calc., 689 

See Eeaitd— 'What Coa'siiiiites Peadd 
AAT) PbOOP op PBAFD. 

[LL.E..13Bom., 229 
See Jfeisdictioa- op Cmx Cofet— 
Eegisibaiioa- op Tea-debs. 

[L L. E., 19 Bom., 43 
See LlsnTATiOA- Act, 1877, Aet, 134 
(1S71, AET. 134). 

[L B. B, 1 Bom., 289 
1. 1,. E., 19 Bom., 140 
See Eight op Shit— Istebest to Sdp- 
poET Eight . L D. E., 9 All., 439 
See Saxe nr EsECcnox op Deceeb — ' 
Pbesok sbllisq Pbopebtx as -wmcH 

HE IS Kof, BUT APTBBWABDS BEC01EE3, 

Owa-ee . . I. L. E, 4 Calc,, 677 

See Saxe op Goods. 

CL 2j. E., 17 Bom., 82 

See SPECHIO PKEPOEilAA-CE — SPECIAL 
Cases . . 1. L. E., 9 AU., 70S 

CL. S., 14 L A., 173 
E Ii. E., 12 Bom., 658 
I. Ij. E„ 22 Bom., 46 


VEISEOE AISD PUECHASEE— oonLIiwr?. 

1. BILLS OP SALE 

1. — ; 'Effect of esecution of bill of 

sale witbout delivery — SjpedJio performance,— • 
It is very questionable in any case whether the effect 
of the execution of a bill of sale by a Hindu yendor 
is to pass aa estate, irrespective of the actual deli- 
very of possession. Where the vendor sells aa estate 
of which he is not in possession, in consideration of 
advances to enable him to sue for its recovery, it is 
not open to the purchaser, after failing to complete 
his part of the contract, to claim specific performance 
and delivery of the recovered estate on tendering the 
balance of the purchase-money. Peahlad Sea' c. 
Bddud fiiA-G. Kalipbasad Tevtabi V . Pbahxad 
Seh 

[2 B. L. H., P. a, m : 12 'W. E.. P. O.. 6 

5. C. Peehxad Sbia- r. Bcdhoo SisGn. Kau- 
PEB3HAD TeWAEEE o. PEEHLAD SeIS 

[12 Moore’s I. A., 275, 282 

2. Sait to compel 

transfer of property. — 'When a bill of sale, Aongh 
signed and registered, has not been delivered, and no 
part of the purchase-money has been paid, the 
vendor cannot be compelled to complete the transfer. 
Laha Ia-ddbjeet Lall alias Gdjadhde Pbbshad 
c. Jdmooa-a .... 5 W. E, 248 

3. Incomplete con- 

traef. — A bill of sale, though duly executed, was not 

delivered to the purchaser, but was deposited with a 
third party, to be held by him until the purchaser^ 
should perform certain acts, the performance of 
which was the consideration for the sale. The pur- 
chaser subsequently by a trick got possession of the 
bill of sale before he had performed all the acts in 
question. Meld that, under such circumstanges, no 
effect could be given to the bill of sale as against the 
vendor, so that a suit for possessiou of the lauds 
covered by it would not lie. Eaj Chda-deb Chow- 
DHux c. Kaj Xath Chowdhbx ''N 

[W. E,' 1864, 222 

4. Vendor under bill of sale 

remaining in possession — Allegation of fraud 
— Suit to set aside bill of saie.— When a person 
grants a bill of sale to another person absolute in its 
terms, he cannot sue to have it set a,ide on the 
ground that he has all along remained in possession; 
and if he alleges fraud in the contract, and adduces 
the fact of noa-p.aymcnt of the consideration-money 
as evidence of fraud, he will be bound to ebon’ proof 
of non-payment. Tekait Megbaj Sixgh c. Jor- 
mda-gul Sia'gh . . 1 Ind. Jar., M. S., 78 

6. Bill of sale as constrned by 

intention of parties — Sight of purchaser to sue.- 
— Cases will often arise in which, though a bill of 
sale may in terms purport to convey the property 
itself, yet it is clear upon the face of the inrtrument 
that the intention of the p-arties was to convey the 
right of entry or the equity of redemption, and 
nothing more. In such cases the Court should not lay 
stress on the mere terms of the instrument, but give 
effect to the intention of the parties, and recognize 
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VEOTOR ANDt^PUUCHA8EK-eoi»i natJ 
1 BILLS C^F bAJj^'—tQHclKded 
tLe pctcliaf r** n^lit 0/ ftct ou to i'jcct the tmpaster 
M to Tcclecm ttir wortcagc! UiiboRi^r l>ArpA3r 
siu DA^ASEl^EiB 1.I1.B. 0 Bom. 380 

2 BEEACU OP'jCOVEVANT 

0 Covenant to restore estate 

to original owner or heirs at fixed price 
beiore Belling to another— £ai« «nitrr mrr> 
tot on <0 ie » ac uat pesjin an or re ttH t to 
tender al fitd pnee iSv&irjvrnt al eoot on— 
£ phi of r eon eaa* e li^re s tliare o sa eatate 
tad l>oc sold un icr a at pnht on that the pnrol aacr 
should i>cea si It li mi If aa lahdl rd or f dei ntoi 
of part V th t, ihoald restore t to the on^, oal 
own t or 1 u h irs at a fixed pnea and the pur 
chaser 1 a D boon rcstrainfil hy ih a agretm ut 
from 8*1 nfc o£f*lb * prop rt 1 to a tbrd peraoo LaJ 
OTh* I mntosnlaJgcu ther p rsoo* a 
farouus 1 a of t for fittriu years JJtId that ot 
the 0J5 I of ho innal sjpulato was to ucuro 
tlw eo ita t ]!<is8 I 0 f_>te ihare to some ooe * tb 
whom the or » u»l owjtf W b 1 heirs who tUU 
r to Bed the t iijlu» ot tbe'xsUte could keep ep 
fr niUyrltt'oni he g aut of the farmer a less* wm 
a r olatlon of the e nanti and that theh u* of 
the Ola nil owner w ut tied to ha « the thar. n 
In C cw jed to tl etn at the at eulited pr ee 1 an 
mil ‘>M LciMxrB e IVUB 28 W H. d 78 

. ^ V Covenant repugnant to in 

c ato.porJ’.e®?, ' i*® 
aai Cend t eo . ,j at enat 0% -U » tn 

iha et a 0 il a^e t ansfe ed to J a ther co 

A * '““f? “ hramaoiah in wtoch ho 
^sd that ha would not coll t tharentaof the 2 
Zd “« that ho would not “rr d^ 

« til. 2 ^ r "f ' -tf 

Si; iVt'b'T" ■ s ‘li ““ i'zt; z 

e«ated by the rt *»7 * «• 

^““ta ons pla d ui^t w 

Mwpropntarjngllt. Sr, J J,™. “,”"1*" 

terihai 1 L n irt r„;- m '' Ancheis 

»^«Daa, Ajonnia f ^fmedro. hlan 

^ “lui LlaE. 8Aa,4B3 

Tran,/ r o/ p o,. Implied covenant for title— 

e a-Enpi ,i *^1* c/isoa^ a fls aatr- 

P rf at ,7 -lo-^he 't * “'C « 4- « 

the eontra y thtre is, m, J,, . , “P contract to 
facf Prep, ty Act mh-ak oftheTtaca 

t eu mpi cd cormant for titto on 


VEITDOIl AKD PUHCHASEfi-coaf »«<J 
2 BBEACH 01 COV ENAl.T-«»cfiK/si 
the part of the endor Bisauc t SuEica e 


0 • I I « breach nj npl td 

eerenanl / rl tle—TramJerof Troptrlp A 1(1? 
oflBSy s 5a(2)-Co eoonlforl He •<■«/- 
Fraud — tVheu a s ender who auci to couc I a tale os 
tbegruandiolfrand lo ircpres utatioo otconcea meet 
by hia reuior faili to catablub these prounda of 
rtl ef he it not eat tied to 1 t np u atcoud app al a 
caae found don the imp ed cove ant for title soder 
the Ttanaf r ot Property Act. a o5 sjh-a {!)• 
ManouoDe «tuBa»axrAB 

[I I., K. 15 Mad. 60 
10 I - I I ■ Brea i of eo e- 

naal /or t Ili—Heaeure 0/ damaget . — A pnrchstiV 
ct cted from h a holding a cut tied to recorer from a 
cendor who haa guaranteed h a t tie tb* alue of the 
)* d at tha date of tha enet on Nioisci* 
SAunuaaTxDAt e AuuxsKOiK 

[I. la It aiBom 176 


11 . 


' Teautler </ Pf« 


perif Actfl? e/lSS8J t S5—So t/erdamasttM 
fireoril «/r«Ma«*( mpl td n rtg e trti toU h*i 
— Oo 6lb February 18S9 ih* delendauC sold to tb* 
pla uuff under a rrg at r*d coareyanc* codI* » XS 
no etpres* e rroaat for title Uod of which h* wi* 
ttot ut poaatwsjon aud Ih* purrhue>monry wa* PMd- 
Tb* pUuitdl and tb* defendant tued to rccorec PM* 
aewoo but fa led on lh« groond thitthe euOorbad 
DO t Ue. Tl* pla nltS now lued on ?tb February 
lS9o to reeo er w tb lotorvat tl* purchait-BO >7 
and the amount of eoita neurredlyl in the I rw 
r ou* btlgal on. Held that tie pU ntiil wa* cst 1 d 
to tborrief sougbt by him uaianvaH NauUab 
« kaaitur Z.11.B. 21 Mod. 8 

3 SUEACa OF WAItlAMl 

13. I Suit on warranty— ffaew 

ledgo hg porrhaeer 0/ t lit be og rfowi fnl — A rvj 
clis^ aware of the doubtfol charact r of the tdl* to 
the estate he a about to pa chase la ]uat fled in tu 
log a gnarantss f om the ailter who cannot sneers* 
fully p rad to a su t nn the gnarantr* that the pu^ 
cbom wa* aware of tb* facts wb eh indn cd U n> to 
stpulU* therefor Pathoo Lal* BuiiutA 

P N "W, lOd 

13 — S le of vM> 

t lie— Falla toft tte—Sa t for aoatg had tod ff 
rt cid — A e dor legally coa «y n* all ) is t tie caB 
not b* an d for uocey bad and rcc* red, allliougb tb* 
t II* proTO defect 0. Accordingly where the 
tiff honght two kanam claims and sued np n lb U 
nnaucce afulty — if id that he could not rcc*>r r‘“* 
purehaae-money from hla \cuJot’* rep caentatl a 
tU* grouod that the cans deral n for tl* p*yn>^ 
had faded hlUEaXUAD MonloDf •• 

Uiouciu 1 Mod. 380 

14. Impl ed warranty— 

MB gef Hit hg \tndur or • artgagor—Svl^ ‘® 
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•VENDOB AUD PUKCHASBE— 

3.'bKBACH of BTAEBAKTY-couiinuet^. 

sue for damages.-^ seller or mort^gor must always 
bo held impliedly to warrant the title o£ the property 
sold orrortsagfd;audif it bo found that the title 
is defective, the Vendee or the mortgagee can sue for 
isaeit-Lwi , flirt hreiicli of implied contract* 

damages or loss on tue oruicu ux 

although there may he no express a^ree 
title. OwAHitA DA33 r. EuTxnt. Siagh 


■ Description pub- 
lished in advertisement— Warranty of title— DiS- 
representation-Fraud. Proof of- A rammdar 

(I) 4'e certain villages in patni to D and received 
Lnsideration-money aud rent from him, hut 

Tin«essiou of them, nor derii ed any benefit from 

belonged to a third party as lakhira 3 dar, who 
obtained a decteo against A in a suit to which B 
“vas made a party. J- had published an advertise- 
ment setting forth a description of the pioperty, and 
^lin-' upon intending purchasers to come forward. 
IVzd'that the advertisement published by ^ setting 
Srlh a description of the villages was substantially 
in hnplied warranty of title and would make him 
rLousiblo to purchasers deceived by such misrepre- 
sentation ; and fraud having been shown, the ab- 
sence of a stipulation to refund^ would not 
A from refunding. Held that, in cases like this, it 
would be a sufiiclent proof of fraud to show } 

fact (of ownership) as represented was false, and 
ihat the person making the ! 

knowledge of the , fact contrary to i 

SiHOH 0 . Gonnos SiUABT & Co. 9W.B., 

See Etieipi! Chusdek Ghose 0 . ' 

-.Q , Bight to sue on -warranty 

of title-Eiy/*< to refund of consideration.— A 
buyer may at once sue ou a warranty of tiUe if 
be can shew that the scUer has not a gcod title in 
acconlance with his underbaking, aud that ho has 
sustained loss in consequence. Semite— It docs not 
follow as a matter of course that ou proof of breach of 
warranty the buyer is entitled to receive back the 
whole of tho consideration-money, or that ou its 
being ascertained that the seller had no 
coudftioiial sale is nullified &ATEE 
3IED JOWAD AU . • • 7-W,E..198 

— Covenant against distr^b- 


VENDOB AED PUBCHASEB— conZinuei/. 
3. BEEACH OF WAEEABTY— conc/uiJerf. 

person having a right of pre-emption having sued 
him to enforce such right aud obtained a decree, 
sued the vGudor to recover tlic costs iiicurreil by bim. 
in defending such suit, basing his claim upon the 
condition set forth above. Meld that the suit was 
not maintainable, as such condition referred to liaws 
or defects in the vendor’s title, aud was not appli- 
cable to a loss accruing to tho purchaser from his 
disqualification to buy. Goeah JttASi >;■ 

HnsAix ... - E L. K.. 4 All., 357 


Condition that purchaser 


ance of possession— io« of properly ly th'cd 
person enforciny riyhi of pre-emption— Disquah- 
dcation of purchaser from buyiny— Covenant 

for oocd title to convey— Construction of eoteitanl. 

—An instrument Of sa!o coutained tho following con- 
dition: “Should any person chum as a co-shar<w or 
Proprietor of the property, and assmt his claim 
against tho purchaser or raho auy ihsputo of any kind, 
n? if from any unforeseen cause the purchiucr be 
deprived of tlic possession of the propertv or imy 
portion thereof, or his possession thereof is disturbed 
h^ any way, then I (vendor), my heirs and assigns, 
shal/bc Imble for tho pa«lme-monoy.^ the prottts 
of tho propertv, and costs of htig.ition. The pur- 
chaser, having lost tho property by reason of a 


18. ^ * 

shall take such title as vendor can give 
where vendor has no title at all Aiietion- 
sale by mortyayee of mortgaged property— Condi- 
tion of sale - Implied possession of some title in 
vendor.— 21 having stolen from M the title-deeds 
relating to a certain property in Bombay in which he 
bad no interest, but which belonged to .V. deposited 
them with the plaintiflcs, to whom he also executed 
an indenture of mort<gage of tho property comprised 
in the deeds to secure the repivyuient or a loau 
advanced to him by the playitiffs. Tho plaintiffs 
subsequently sold the propertv at an auctioii-3.ile 
under the power of ailc contained in the mortgage, 
q’he property iwus put up to auction under certaiu 
conditions of sale, of which the followhig was one: 
“The vendors shall not be bound to give any bettor 
title to the purchaser than they themselves possess j 
and the purchaser shall take tho premises sold vvith 
such title only as the vendors can give him.” Before 
tho siilc comuicuced, a uotice ou behiur of wasreau 
out to the persons then present* which stated that sho 
claimed the property as absolute owner, and that 
B (who had mortgaged it to the vendors) h.id no 
interest in it. The defcud.ant was not present when 
the notice was read. He did not arrive at tho auc- 
tion until after the bidding had begun, but on 
his arrival ho was told of JY’s claim. He was told 
nothin- to make the above condition of sale mis- 
leading. He bid for tho property and ultimately be- 
came tho purchasci for El,075. He immediately paid 
E275 by way of deposit, aud signed an agreement to 
complete, which had the conditions of sale annexed to 
it. He subsequently nscerUiued that !i liad no 
interest in the property, aud tbereupon be c.illcd 
upon the plaintiffs (the mortgagees) to niako_ out a 
goad title, or to repay his deposit. The plamtuts, 
however, relying on the above coiiditioii of sale, re- 
quired him to complete his purchase ; a.id ho h-iving 
failed to do so, they filed this suit agaiuat him, 
to recover the balance of the piirch-ise-moiiey. Meld 
that tho defendant was not liable to pay to the 
plaintiffs the balance of the purchase-moiiey. Ihe 
suit, although in form a suit to recover the residue of 
the purch-ise-moac) , was v irtuaUy one to compel 
»pectiic performance, .uid w.is governed by the prui- 
ciplcs applicable to such a suit. The purchaser was en-- 
titled to say that the above condition of sale implied 
that the vendors had sime title, ho.vever defective 
it mi-ht he, and ho had receivtd at the auction no 
iaformation which could be regardvd as giving him 
notice to the contrary. AIoMTxnco r. \ inaxas 
Veebchasd . • . L Xi. E., 12 Bom., 1 


i 
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DIQBaT OF 


VENT OK AND PDECHASER— 

4. CAVEAT EMPTOE 

19 K:glit of purchaser— ir*f 

raKtycfl It — 11 •Imlat' — Ccnlraef — ^aho/lattd 

■ A nJoy— Ii En^Und tte law pirei tothepnr- 
cb*s r of had > nght tohore a gtod t tie to it kboVB 
by the endor No inch niJe appcan to ex A in the 
Binilo law ted in coutiicti Itlween Hindot for Iho 
pnrcbtie and laleof land n Bombay the ntratioD of 
the paiUei mutt be aiccita nrd from th« terma of 
the spTcemeiit w Ih nt regard to any mpt cat on. 
BmiGBELic JiTisuAInmis 

[2 Bom., 430 2nd Ed., 400 

20 Co%Jil emt of 

ial*—I>tftet >n t lit prenout fo I lie iicit» I* . 
trader— Wbeo t la prot drd by rond t ooi of aale of I 
land that the tendor ihall not be bound o atnv toy 

t tie pnor to as inUrnment of a certa n da.^ the pur 
rhaui may siiat npon a d feet of t Ur appeanng 
al aede and before that date and f t be protrd to 
exiat may r triad the rentract and nee er barb 
earaett monrr nUr tf and ripeevi Mawcuan 

Pm*M f Naiaria EaxsariUMt 1 Bool, 77 

2L Iiand sold without wur- 

isnty— iSirriormnA •Mld/lle—Laillfo/ 
rad r In tee ahMCc of frandor cxpreM wamoty i 
of title in a aale of laod the ender cannot ncorw ^ 
Trim tbr vendor the expentet laectred o defend og ' 
a n i f r post ti on troeght aga oit h m by a third 
party ha tig a better t tic. NuuiovtibUiOB Oio 
t GOSSOS TTlRt L Co. 

Cl Ind. Jar., NS Sod 6 T7 B,, 163 
22. Liability of purchuer— /a 

ja ry «»<« fUfr-Enr/ ca aJJtr ptrtiau -Vp thr 
rtle of ««««» tapUr Ihe bnyer u Uond by law to 
Uke eace of himtclf and to see that be bnye af «r 
satiitj nj h mtelf that there it ■ g*;d t lie The 
p^tvhaeee it toond to look sot only to h e own t He 
but to m tut he , properly md ms Bed by tb« 
coT^tt in hu dwd fpnrcbaM and if he doew not 
chcoee to protect h mtelf n thu majintr he baa no 
‘“-1 .*» PoKlare bat bees once 

Bo nJirnf “''dfrhni the porchatrr baa 
no ngbt of act on mmrt the vendor Com El 

sr 

^•hete aroniract hit been'^ldrte th" 

Trader u not bound to disclose the fact to tlw. m,.. 
ebaterwhts thcreMB be 


°° 


VENDOB AND EOKCITASEB-wf saeA 
4 CAVEAT EJIPTOE— eeaefadri 
Trih.or mat aware at the tima of the aale. ined the 
Tcsdot for damagw. The Munail d 'creed Ih* claim 

on the picund that the reoihr had fyandaleaUy cm 
ccaled the (x etcnceof the decree.* On appeal the 
Duttnet Judge revtraedthis decree hoidirg that, ** 
the pnnhaaer had not mauud on a cc\ enant lot tiUb 
he mett be held to hate accepted all ritka. HeU 
that f there had been frandnlcnt conccalmtat ae 

aUeged.thepnrchaafirwaaenUt2edtodamazra Gi« 

ra^fAiAsu LL.K..8Mad,89 

fi. COMPLCTIOS OP TBANSFES 

26 Oral transfer— B ada 

amd ewreharer— Land may paaf by merepaJol^ 
tsemBuidQ vendor and pnrrhaur ilosssaCor* 

BE* CBamnju e Is»r» Ckussss *'®*t*^*oaa 
[1 lad. Jut, N S..asa 

2a Want of registratioa-Si^* 

eonpftfe mlXcet peyeieMf of perekate’moete »■ 

.. ./ *,7iA,ul. » gll k" 

and It aini might be a eoad Uoa of the eontrart m 
thepBrthaee-money was to he paid * “ 

the deed lo eviicare of the contract may M 

plUd. He bare fact of lha deed not 

Uredwoold not aannl a aale if 
a aale had altcadv been made. Earn Cst** 
Goataui r Lalu ilr»»c» Kubom ^ Be 8^7 

27 

pert, Mt Cir 0/ JSS2; e 

sasmormlfe prvpcrf, tjr •aeeywfereii rfrrd— J> ” 
srh eh wyufraf ra le cytioaal— '^ail i, jarrAoiw 
for pourntom wAra rrador u oaf »/ F"*'" 

S. o4of the Transfer of Property Act lanot ixhauw 
or imperalivt m jvqninng that tbs t™>*“f 
monaUe property of less tban BlOJsbonld be w 
only by one of the mod a there itaUd soaa to c«^ 
a Tihd title. iVhtre the plaintiff brongbt t”® 
be rs of Af who were oot of pteKssKxi. 

lUe and intereit in certain immoTtaUepropwiy*” 

anch property was conveyed to the pUinUS cj 
nnregiatcred deed, registratioa of the d«d (tn ^ 
party be ng of value of less than BlW) 
compnlscry — Held in a suit fO recover ihe p™!^^ 
from persona in poastanon w thont t Ue th»^ . 
cemturrd avaEd title on the phunliff 
made by rtgiatered deed or by delivery Qi r ^ 
perty The diclnm of Garth, CJW ^ J? S 
CiemderCierferA.Ify T Daleraet 
Cefe 0*7 otp. 6i9 diiaen eJ from, n^**” 


Traetfeeef^ 

Traa/*'^ 


parttAtlflVeflSSi} • 54 

J*r*F<rly Act Aieedmtat Aet (III of IS oj 

Inmettalli propert, of raise let* **'’• _i,* 

Tracer of— Su t iy f •refci*«r/iw 

vendor a o«< rf poireenoa.— The ‘‘^‘^^^tban 

of tan^Tile immoveable property of a value 

hnnJred rnpeea <»a be effected oeuj oj ^ 



Atola^" 


_ luodea meat oned m a (rs. p***- to 

Transfer of Property Act. na by a rc_E“t^^P I, 
• ewby delivery of pcascssion. 
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VENDOR AND PDHCHASER-fo«<.-;i!jfrf. 
5. COMPLETION OP TIIANSFEK— JoiiL'auerf. 
V. 3ladhornm JJarsicl', I. Jj. E., 16 Cate , 623, over- 
ruled. Ma'Chas Lau. Pal r. Boxmi Behabi 
Guose ' . . . I. L. R,, 19 Calc., 623 

39. Transfer of Pro- 

J>erly Aet (IP of s. oi — Oral sale with 

possession Land worth more than ElOO. — The 
jlaiutiffi entered into an orsil contract to sell cretaiu 
hand to the defendant for 112,503, and he put him 
into possession. The defendant made default in 
payment of the purchase-maney. Tho plaintiff, 
having professed to c-ancel the sale on tho ground of 
this default, sued to recover possession of the land 
with mesne profits. Held that the sale was not 
complete under s. 51 of the Transfer of Property Act, 
and the plaintiff was entitled to the relief sought by 
him. Paeibbddi v. Nahasabkddi 

[I. L. R, 16 MAd., 484 

30. Transfer of owneraWp of 

property — Decree for specific performance of con- 
tract of sale— Conteyance. — In tho mofnssil of the 
Bombay Presidency, the transfer of the ownership of 
immoveable property to a vendee who has obhiined a 
decree ordering the specific performance of tho con- 
tract of sale to himself does not wait for the execu- 
tion of a conveyance, — even if the vendor is required, 
as he seldom is, to execute such a coveyauce, — but is 
effected by the passing of the decree itself, coupled 
with the payment of the purchase-money. Dlio>T>n)A 
Kbishsaji Patel c. Kamchaudba Biiaqw.at 

[1. D. R., S Bom., 554 

31. — Possession yiven 

in execution of decree.— The formal possession given 
by a Civil Court under an e.xecntioa operates, in point 
of law and fact, as between the patties, as a complete 
transfer of possessiqn from one party to the other. 
Lokessub Koeb e. PoBGOs Box 

[I. Is. R., 7 Calc., 418 

33. — ^ Execution and re- 

yislration of conreynnee — Failure to pay purchase- 
money and return of conveyance. — D sold a house to 
P and executed a deed of conveyance which was duly 
registered. The purchase money, however, was never 
paid by P, who consequently never obtained posses- 
sion. Shortly after the conveyance had been regis- 
tered, P returned it to D with an endorsement 
! thereon to the effect that it was returned because P 
was unable to pay tho purchase-money. The right, 
title, and interest of P iu the house wiis subsequently 
attached and sold under a decree obtained against him 
by the plaintiff. The plaintiff became the purchaser, 
aud sued D for possession. The lower Courts threw 
out the claim, ou tho ground that tho property had not 
passevl to P, the sale to him being incomplete. Held 
the sale of the house by D to P w.\3 not iueompletc. 
Tho deed purported to make an immediate transfer 
of the ownership of tho house to P, aud P accord- 
ingly became the owner of the house. The endorse- 
ment on tho conveyance, not having becu registered, 
could not afi'ect tho property. Tho plaintiff there- 
fore, as purch.iser of the right, title, and interest of P, 
.beeamolcg.ilownerof the house, but subject to all P’s 
liabilities ; and as D had a lien upon the house for 

TQL. T 


VENDOR AND PURCHASER —conlinued. 

5. COMPLETION OP TRANSPER— continued, 
tho amount of the unpaid purchase-money, the plain- 
tiff could not obtain possession without paying off 
this charge. Umediial Motikah r. Datij bin- 
Dhoxdeba . . . I. L. R., 2 Bom., 547 

33. Execution of deed 

of sale — Failure of purchaser to perform pre- 
liminaries to possession . — The vendor of certain 
immoveable property agreed to sell such jiroperty, 
and the purchaser agreed to purchase it on tho nn- 

j derstandiug that the purchaser should retain a part 
I of tho purchase-money, and -therewith discharge 
{ certain bond-debts due by tho vendor, for the pay- 
I meat of which such property was hypothecated in 
I the bonds. On such understanding the vendor ex- 
I rented a conveyance of such property to the pnr- 
j ch-aser. Meld, in a suit by the purchaser for the 
I possession of such property in virtue of such coavey- 
! ance, that the pnrcliaser not having paid such bpnd- 
1 debts or done anything to account for such part of 
I the purchase-money according to such understanding, 

I the contract of sale had not been completed, and the 
suit was therefore not maintainable. Ikbal Begaai 
c. Gobisd Pbasad , . I. L. R., 3 All., 77 

34. ■ Part payment of 

purchase-money — Execution, reyistratioa, and 
delivery of sale-deed — Completion of sale -Eight 
of purchaser to sue for possession — Transfer of 
Property Act (IF of J832J, s. 31. — Non-payment 
of the purchase-money docs not prevent the pas-ing 

, of the ownership of the property sold from the vendor 
j to the purchaser ; and the latter, notwithstanding 
! snch non-payment, can maintain a suit for possession 
I of the property, subject to such equities, restrictions, 

, or conditions as the nature of the case may require. 

I Mohun Sinyli v. Shit Eoanwer, 1 Agra, So: Goor 
j Parshad v. Nanda Sinyh, 1 Ayra, 160; Meera Singh 
j V. Eayho Hath Saliai, 3 Ayra, 30 ; tiud Umedmal 
I Jfotiriui V. Vawa, I. L. R., 2 Mom., 517, referred 
to. The difference between an executed contract of 
sale and an executory contract to sell, observed on. 
Ikbal Begam v. Gobind^ Prasad. I. L. S., 3 Alt., 
77, dissented from. A deed of sale of immoveable 
property having been duly executed aud registered 
and delivered, aud tho parch,aser having paid a 
portion of tho purchase-money to the vendor’s 
creditors, — Meld, with reference to s. 5-1 of the Trans- 
fer of Property Act (IV of 1S82), that these facts 
amonnted to a full transfer of owuershio, aud the 
purchaser could maintiin a suit for pcsstssioa of the 
property sold nutevithstandiag that he kid not paid 
j the balance of the purchase-money to the vendor or to 
a mortgagee of the property, as stipulated iu tho deed. 
SulB J,AL r. BUAGVTAS DAS 

[I. B. B., 11 AIL, 244 

35. — Sale of tinmorr- 

able properly. — Transfer of Property Act ( IV of 

I iSS.^, s, 51 — Delirery of possession — EeyUlratton 
] of sale-deed . — ^Regiitration of a sale-deed constitutes 
i a suaicient delivery of the deed to p-ass the interest 
i in laud contained therein. Farain Chunder 
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VENDOn AlfD EtmCHASER— «»/ m»tJ ] VENEOE AND PUBCHASBR— cm/ 

6. COllPLi-TION OF TBANaFEt ftmi ««rf ^ COMPLETION OP TEANaFEB-«i^ 

foLowed. lOxSiTIA C.orrnA'J r McTTO GftB'«ni’C , (IFefiSS^Jn40^si(6jO‘J-^nnUAel(lI 

jOi^weu. [LL.IL,17Mad,146 ef l'^3) , SI^ Under * roatrart of »4l» i^U 

mpect to citU a £ Uj. f<uf«»Mn wdel terd J 

-r t ,f r./,!.. f. Ari/iP-r ‘Le retie »n8 the nUIs e.£ti« pujrTln«-B™i 


jSSiJ e oJ V I Tt <j f f 4J»e»« o» «i*f ittl tf 
,tl, aarts s e *d rfj i ea/ o« » CJ>t 4»«/- 

£!<? r» / r f T H SAar* » a — Itj • ra 
t« « Act (HI of ls6“y » J7 aai 13 laleat oa e 
frit a of Ja t — Sceoad appeal — TJ 

if TidiuU purehi da •huesaatuL 


jsaul to UID \tU<M Ul.. ►— -- j , 

itr«te<L as the ceeetsalj r»{: tUrtd eoaTev»nft ua 
net bwo r»fctted J>uU«tjneiilJj » pai.m=tt 
end tor of the tenter eeoght for. dceUr^oalt^ 
ibefitUi « re Jiahle tobe»«»ehedend*oU u tM 
jropntyofthe judpuret-ihttor Before tia e«e 
«.« JrevJeJ by the Court of first lasUnee » Trtu* 
ter.da ’ ’ * *'• 


Uin of . 1 M .niauBt Ihia «! Q 
and regulrat oa th r fo e o Is sal he de -d of sale 
«a« usng iter d. In IhfiC the pla CitUI pnirl aied 

the eaiae share from the taaie vesdar nndtr a t i ,, , r. j .i..— 

i„j d «i di»i. It o ti.,wt.ii.i I J'.-fet . „„„„ 

the plaintilT pnrrha»<.d »ilh to lee of the i. ftndasU *ic.fa« 1 L B r>o.t - ’ 

_/ V... .„! ,1,^, the d fe daoe baJ , KaaJtU NlSPSnil Miconro Os*^ 


e had Uen eiecnted. f/eWtha^'* 
lQjian>t*drttor «ai noth cj more than * w 

and had CO alUchahle JtUr rt in the r-op^' 

- - - r* i.»» -»*' 


prtvK 


i t he ] urrhae d thir fr>si the da 


p chue lit 4 0 appeal n • lb< L 
Pat ut of the Ifvh Cot ) v Tu u.ta> J ap> i 
boldu the d-ctoo of XtesuT J (IIlLk / 
uiasen s ) that th {oeaiti oa o ta aed by the I 
d f« das a ^>uat ih oc d t rrry f the property'* 
w this the m v n of a w4 of the Tranafcr of ' 
Proptny Act. ilatnaa lytU Pair Saala Btlan 
Qiut 7 X H 19 Cef die referred ta. Prf 
TuTUiar J U j cot Meiaairr that there ahoold 
he any f rmal mahiog orcr of p'taeaaioft. Per 
Unx, J tth-Bthe oiTD ro( mcoreolle property 
of a aloe 1 at than PlOO haa «i ented to tM 
iBtecd ng buy r an oiliuiBrot porport eg totrasafer 
the oan rahip of the ticji^rty and the instmcMBt 
haa cot hecD re- Mercd bat the luUndiog bayer baa 
been p teed o ]o>j aa on the effect to be at nbnUd 
totbedJjtery f {«>a«tiion 4 p>nda on (he toUnleoa 
of the jart a. ith (h sa a <)n<atioa cf fact that rareoot 
be diteno oed on aicosd eppeah GcaoA ^aaaia 
Gera ( ^au Cnrarr Goau 

iI.laB,22Calc.,lT9 

37 - 


Aaof j tcsaaaMVAsaaTCiLin) 


24 Bosa.1 oOO 
Traat/tf 


„ Traaejer af 

PrcpcTlj A I f'/re/lSa ; a aai par. 

o^a tr — Xxti J ta e — Complri oa of oalt~-£rfu 
Iret oa toa peeneeaf cf eoaft^eeat aa~J}el terf 
of ieti J talt 31 Ft ngtatiat on of a deed of a^ 
nnactoaipanifd by ihrery of tbe deed to the vendee 
dovt sot male the Irasaactioa a cDupIeted one. At 
though a d r the Tractfer of Fisperty Act the lale 
of a taog Ue mmoreable p opeity of the valae of 
onehnsdredtapeea and npvaeda can beinade only 
by a regi.Uted mitrumect, yet xoero rrgutiaton 
abLold set he Ul s aa conclva re that tbe title haa 
I*^**!- If t rra* istended by the parliee thU tbe 
We Aocld pxM only opera the couaid ntbn mane; 
be A paid. Inch stentks ahoold be given afleit ‘ 
^0 Haro . * eji T Darla i Jlaitoa 3 C JP a„ 
^ app o fd. lUriAiiAX r CrcBnavnax 

Piisitm . I.L.n..27Cato,7 


& «rv of fat e., ca-Po^/mcai cf tU iheia af 
Ut tafcUtt-aacats-Bts ritrti ioactaace ait 
aeocalcd-Traat cr-Atlacimcat-rta^ hattaj 


pfoperifUcKn o/ma) 

\oa aaeiaeal ofeoem/erofio*— 75e/irfr» 

Cbtapiritoa bfptrehau — Loderi. 54cf theT|»-^ 
of Property Act, tUngh so Gt!» paaaea eae pi sM 
inultratioa of tbe ecnrryecceobrre aueh rf8iw“ 
la eompnlaory jtt were rfgiatratiea o*f **• . 
etttBoent to jam a gtaai G le »f the P*f* 
that no i lie ahall pita apoa regutratka t U tae 
a JmtioB moBey haabeeapAiJ and the wtM JT~ 
lbeiaw»>llp«e<fferttoiuth nUatwa. 

Mpn*arf/oo# jaoof of istentiea toiraaif r w . 

and tbe party oho aUepea lha eaiateiice tfaewW" 
amrsnect matt ainttly pTore it. bHt» 

«aoH r DaSAiU Maitios 2 C. IV 27, -0i 

40. Da£aultfaeompl«U“2^ 

tract of aale-Perttaf 

anaisg out of ihr default on both aiot* «o 
contract for the pnrthaae and aale of land ^ 
mofujaiL the Coart ahveld p occed aa a u . 
rqaily and ahcald luo ta the 
the parti a aabicijn at to the niati of th* ^ , 

ae ocll aa the lancaa^e of the contract t* , 
vtber* lb* fonbact baa been partially perfanw 
the yarebaaer pat into peuaetaioa of a 1 *“^-“ 

land and aUtried by tbe render eo to cot s 

after the pirtoi fixed for compl tma t c 

baa clapted. farther time aboall be g ven 7 ^ 
Coart for tbe performance of the <^tiact » 

(TCCSE*. J, rf«e./r.»«) BllA TAiaD 

r Qiaiii Burasr Erccaabi „ , va 

l3Eo=L,17a Sad £0,1° 

41. — CondiUonal 

jnct to approvol of Utla (ill 

eolicitora A«n««oa— Aryufm/tt 

e/ln-jy e 17 ri (i) -Au . ^ 

chaU and .ale of Mrta a imiMrcaUe y be 

> ued t «t the«t.i:Bpktioa of the ccatraca . 

-«bi«l to the .7 p- «L‘ 

eloia (aamuig Ibtm) and ha* “ ^cy ^ . ,j,, 
approve of the title, tbe vendir .je par" 

cuneat-Boney and pay all ecta Barchaas'’* 

chaaer ua lavialigatiog the t tie The P 
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VJilSTDOIi A3!TD PURCHASEK — coniinmd. 

5. COMPLETION OP TE^NSFEB-coae/a^Ied. 
solicitors disapproved of the title, and the purchaser 
rescinded the contract. The agreement was not re- 
gistered. Held in a suit to recover the amount of 
the earnest-money and costs that, assuming tho 
objections to be reasonable, the purchaser was en- 
titled to rescind the contract. Held further that 
the agreement did net require registration. Sbeb- 
qoeal Mtjiwck e. Eam Cupbn KrsKtm 

[I. L. B., 8 Calc., 8561-. 12 C. L. E.,125 

42. Specific performance — 

Approval of iitle % ptirehaset^s soiicitoi — Cou- 
iracl . — In a suit for specidc performance of a con- 
tract for the s,ile of a house, the entire contract 
being coaiidncd in letters which provided that entry 
was to be given to the purchaser by a fixed date, and 
that the title-deeds were to be sent to the purchaser’s 
solicitors, aud “on approval of the same the pur- 
chase-money to bo paid prompt ,” — Held that 
tho carrying out of the contract was in no way 
conditional upon tho approval of the solicitors, 
but that their approval was a condition precedent 
to the prompt payment of the purchase-money 
without waiting fur a conveyauce, and th,t the 
title was to be investigated aud approved in the 
ordinary way. This case distinguished from Sree- 
popal JUxtliich V. Ham Churn Huskur, I. Jj. H., 8 
Calc,, So6, Cohen e. Suthebiand 

[L L. E., 17 Calc., 919 

6. CONDITIONAL SALES. 

43 . Land sold on condition 

of re-purchase— .Jijolu/e jo/e. — Where land was 
sold on a condition of re-pnrchase, and no time was 
mentioned in the instrument of sale, — Held that the 
sale had not become absolute, and that tho plaintiff, 
having bought tho original vendor’s rights, was 
entitled to maintain a suit for recovery of the land. 
GUKHSAire AISAX V. SWAMINADHA AITAN 

12 Mad., 450 

44 . Deed of conditional sale— 

Ber>g. Heg. XV of 17113 — Beng. Beg. XVII of 
ISOS — Usufruri . — A deed of sale executed in I'.'Ol 
(1794) was subject to the condition that if the 
vendors, “from the .vear 12 2 to the year 12U3, 
should repay the whole of the eousideratioa-moncy, 
they should receive back the deed of sale, which 
shall then become null and void; and if within the 
said 'period they fail to pay the said ronsideration- 
money, this conditional sale shall become absolute 
•and be considered irrevocable.” Held thatEcgula- 
tion XV of 1793 did not operate to prevent tho 
assignment becoming absolut<‘ after the expiration of 
the time limited for repayment of the consideration, 
and that Ecgul.ition XMI of 1806 h.ad not a re- 
trospective effect, and therefore did not apply ; and 
that, even if tho entire amount of the purch ise-raoncy 
were satisfied out of the proceeds of estate before 
the time for the conditional sale becoming absolute, 
tbe vendees would acquire a perfect title. Bdxdeo 
S iKon r. Dhdkbcn Sikoh . Marsh., 632 

45 Purchaser under condi- 

tional sale— fncuinirancej.- A purchaser under a 
TOI. T - 


■VinSDOR AND PURCHASBE—conh'nBcd. 

6. CONDITIONAL SAL1SS -concluded. 

conditional sale takes the property with all hand fide 
incumbrances created by his vendor previous to the 
sale. Eadha Mohtjn Dbb v. Nditd Lal Dbx 

[V XV-E., 363 

46. Mortgage by conditional 

sale — Sale with subaequent agreement for re-pur- - 
chase — Suit for q-.re-eiiiphon — Limitafion. — On tho 
6th of June IS"? one E A si Id a certain zamindari 
share to S. On the 18th of May 1 S8 3 P brought 
a suit for pre-emptinn of that share. Pending the 
suit, ou the 6th ot July 168s the vendor, the vendee, 
and the pre-emptor entered into an agreement, by 
which the vendee, recognizing the nre-emptivo right 
of the plaintiff, agrei d to re- transfer tho property 
to the vcndi'r or the pr. -emptor on payment by 
cither of them on the full moon of Jeth in any 
year of the price paid by bim. On tho 20tb of 
June lS9l, tbe vendor, affi cling to treat the transac- 
tion of the 6th of June lSs7 as a mortgage, made 
an application purprrting to be under s. 83 of the 
Transfer of Property Act, accompanied by payment 
of the price of the property into Court, and praved 
for redemption. The vendee lefuscd to take out 
tho money deposited by the vendor, and subsequently 
on the 13th of November 1891 li K applied for 
repayment to bim of tho said money, stating that bo 
wished tbe Vendee to ri main in poss. ssion, and asking 
that the agreement of the 6th of July 3888 might be 
considered null and void. Oh the Jst of September 
1892 one B S filed a suit for pre-emption of tho 
said property. Held that the original transaction 
of tho 6th of June 1887 was an ont-and-put sale, 
and was not, and ceinld not he, by tho subsequent 
agreement between tbe parties, turned into a mort- 
gage by conditional sale; and in consequence that 
the suit brought by B S was barred by limitatiou. 
Eau Din v. Eako Lal Singh 

[I.D.E„17A1L. 451 

7. CONSIDEEATION. 

47. "Validity of contract ofsalo 

— Agreement without consideration — Bight to sell 
afterwards to another . — A mere agreement to seU a 
certain property, without any consideration passing, 
c.annot bar tbe riabt of the vendor on the same day to 
sell a portion of the property to a third party, or 
invalidate the third party's purckise. BnSHNKDBCE 
DADEE V. TABINEE CuHBN CimCKEBBUTrY 

[7'W.E., 38 

48. Xon-pagmeni of ' 

purchase-money — Intention to pass subject of sale 
— Failure to pay consideration, Fff'ect of. — Al- 
though ordinarily, in a transaction of sale, it may 
be reasonable to suppose th.it tbe seller does not 
intend to pass the property to tho purchaser 
until the purchase money has been paid or secured, 

it is not an abiolute rule of law that tbe non-reecipt 
of the couaideratiou money in full entitles a vendor 
to make void a sale which is otherwise complete. 
Mohcn SiNGn V. sniB Koonwhu . 1 Agra, 85 

Heeea Singh c. Eagho Nath Shhat. Bhubth 
S rsGH V, Eagho Natu Sohai . , 3 Agra, 30 
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VBlTDOn AKD PTOCHA8ER— 

7 CO^alDEllATIO^— *«/ aor.! 

40 /aj.a/ia* »f 
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[1 A2rit, 8S 

60 Plea of valuablo conaldera 
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[a B L. Ih, P C, 530 
8 C Pipiti Tar'll) ii ( >8 IVC& Co 
U8WIUP C 34 UMooraaLA,! 

ftL Pallora of ooatidaration— 
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Liulfcixsoc NosBO Cooitui Kor 

16W a, 233 
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» «n t for paaira.io<i of land 
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“-SS 
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QoesUoa of— .d»» ja-r»« ®/ '*”1 teof 
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wlwloJdiadTer»tljtolheaia.goor ^Boia,481 
, Kacnonl A liaOBl “ _ 

60 Bale of Bir land ^ 
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VENDOU AND PDRCHASBE-coaiinuei. 

7- COjS'SIDEEATIOIS’— fonc/K*(f. 
right to ciiltivatory pobsession of the sir land, and 
agrees to relinquish his ex-proprietary rights in respect 
o£ the sir laud, the vendee, in the event of such 
possession net being delivered or ex-proprietary rights 
not being relhujuished, is not entitled to claim a 
refund of the sale price or any portion thorcof. 
Shikham Sin^h v. Har Farsad, I. L, li., 19 Atl.> 
So, approved. HubIiIdhae r. pEit Eaj 

P. L. E., 22 AIL, 205 

5S. Deed of sale set aside for 

want of consideration— Confr«r< Ad {JX of 
iS/iiJ, r. 25. — On the istb Noyember 1S92 A exe- 
cuted to 7! a deed of sale of certain land. The deed 
was duly registered, and it recited that the considera- 
tiou-mouey, RiiO, had been duly paid. F got into 
possession of the laud A subsequently brought a 
suit to set aside the deed of sale, and to recover 
possession, alleging that he Ijad been induced to exe- 
cute tlie deed when incapacitated from illness, and 
that the consideration-money bad not been paid. 
Both the lower Courts fouud that the consideration- 
money bad not been paid. The loirer Appellate 
Court dismissed the suit, holding that d’s remedy 
was to sue for the consideration- money if it was 
unpaid, and that be bml a lieu on the laud for tbo 
amount, but that be could not set aside tbo deed. 
Seld that tbo deed should bo set aside, and the plaiu- 
tiffi should recover possession. Fer FtotO.v, J. — The 
sale was void for want of consideration. S 25 of the 
Contract Act applied to the transaction. Trimalrao 
Jlaghatendra v. XCtmicipal Commissioiiei' of Mubli, 

I. L. It., 2 Fom., 172, distinguished. Fer Paeran, 
C.J. — The facts serve to show that there was no sale 
at all, and that the plaintiff was tricked iuto exccut- . 
ing and registering the conveyance. Conveyances of ' 
lands in the mofussil perfected fay posscssiou or 
registration, where the consideration expressed in the 
conveyance to have been paid has not in fact been 
paid, should not, however, be put in the same category 
as contracts void for want of cousideration. Tatit.a 
V. Babaji . . . I. L. E, 22 Bom.,jl76 

59. "Want of consideration, for 

deed of sale — Evidence Fiat a deed is not intended 
to have the ordinary operation , — The plaintiffs sued 
for certain land which they claimed in succession to 
Jf, deceased. The defendant who was in possession 
had executed a sale-deed comprising the propertyjUow 
in question in favour of the deceased. But it was- 
plcaded by him and found by the Court of first appeal 
that the sale-deed was henami, and no considera- 
tion had passed, and a decree was passed dismissing 
the suit. Metd on second -appeal that the decree 
-should bo reversed. Fer curiam . — When a convey- 
ance has been duly executed and registered by a com- 
petent person, it requires strong and clear evidence to 
justify a Court in holding that the parties did not 
intend that any legal effect should bo given fo it. 

It needs to be proved that both parties bad it in their 
minds that the deed should be a mere sliam, and in 
order to establish this pioof, it needs to bo shown for 
what purpose other than the Ostensible one the deed 
was executed. EAitaA Attar v. SBmivASA Attas- 
I. L. B., 21 Mad., 66 


VENDOR AND PD RCHASEB— co»f inaed. 

8, FEAUD. 

60. Evidence of fraud — Inade- 

quacy of purchase-money. — In considering a case 
of alleged fraud in the purchase of an estate, it is 
material to inquire what relation the purchase-money 
paid bore to the value of the estate. SRBEJitrjf- 
CaXJRDER-DET f. QoPAIi CHUNDEB CHtrCEEBBUMT 
[7 W. S., P. C., 10 : II Moore’s I. A., 28 

6L Notice of facte 

implyiny bad title — 2Iald Jides — Questions of bond 
fides . — Notice of fact from which the infirmity of the 
vendor’s title might be inferred is evidence of maid 
fides, but is not itself maid fides, and the question of 
bond fide purchase E one of fact. Sitha UaniAB r. 
EtrsoASAiii Itesqab . . .5 Mad., 385 

62. Effect of fraud — Goods ob- 

tained by fraud — Fight of vendor. — Where goods 
have been obtained by means of a fraudulent pur- 
chase, the vendor has a right to disaffirm the contract 
sons to re-vest the property in himself, and this oven 
if the property had passed to the vendee with the 
consent of the vendor. Where a vendee purchased 
cotton, with the preconceived design of not paying 
for it, the sale did not pass the property : although 
the eott'in may have been, with the vendor’s consent, 
allowed to bo placed on the vendee’s boat, still the 
vendee must be considered as the agent of the vendor, 
and his possession as that of the vendor, and the 
cotton as still the property of the vendor, as long as 
the price was not paid. DnESUif Lair Pasbet v. 
ISBTJE CHtrSBEB . , . . 6 'W. R., 81 

63. — Contract Act, 

ss. 17, 19 — Contract induced by fraud — Fight to 
rescind. — If a vendor has been guilty of fraud withm 
tbo meaning of s. 17 of the Indian Contract Act by 
actively concealing a fact which it was material for 
the purchaser to know', and the purchaser was in- 
duced thereby to purchase, the fact that the pur- 
chaser by exercise of ordinury diligence might have 
ascertained the truth affords no ausrver to a suit to 
recover the purchase-money. Such a case does not 
fall within the exception tos. 19 of the Contract Act. 
il0B0A:f V. GOVEBjrilERX OP Haibeabad 

P. L. E.. 11 Mad., 419 

64. — . — - — Fraudulent mis- 

representation — Sale of immoveable property — IXis- 
description of area sold — Suit for damages — Na- 
ture of proof required , — A purchaser of certain 
immoveable property sued his vendors fo recover com- 
pensation or damages on account of a deficiency in 
the actual area of laud purchased by him as com- 
pared with the area stated in his sale-deed. There 
was no covenant in the sale-deed to make compensa- 
tion in case of misdescription. Seld that the plain- 
tiff, in order to succeed, must make out a fraudulent 
niisrepreseutation which he accepted as troe, and 
which induced him to enter into the contract, aud 
which caused him damage. Ferry v. Feek, L. F., 
14 Ap. Cos., 367, referred to. AnBraLAH Khak' v- 
Abbur Eabean Beg . I. L. R, 18 All,, 322 
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ViaJDOE AND PUECHASEB— ccpif ••♦A 
9 INVALID ALEw 

65 Fraudulent coTCealmeat— 
df de td » I It ur oj lev AtroKi — 

Wlicro * V nd r kto". a tkit lit liad aa r ght or 
bt e to poperty crbe „ ro uat of tbe 
of ncambn r », or of Ut at rf'rti ait nally i 
lov la t a II so f Id e tad n ^1 c cJ to du )o e ' 
iQch d f li to tba fnircUMi.r i/rW lliit tbrro »*• 
t frtadal at c acoalmeat tut tkt cootract. 
PuK£S Lloucif ^Qoa c AnsuoL oaRAX Cbot 
DBii 7 W 238 

66 Misrepresentation H cUt 

ia reeoter ptt Kuetnom g \\ Uul m i ri<rr«(at 
at on by » ad> r r m u g p upirty told, pnct ud 
10 a malhr « dun b • ka •l<^1i,c. ai d oar u a; 
vlKktbe pur bat r bad o adt^nate annaof kaow 
Ird^e h Id to t ato a xio and to to )• the p r 
cboaer to r cur rtrpa a no y artiuUy paid 
by bun. AIiRoorea uias b as Btnoi I eocn 

P.IJ W Part II p.2a Ed. 1873 84 

fl” itif rtprei lU 

a on 4 g i afa *i t *d r ba p»rc4*#rr— 
ladne V St • 1 ^re i bia b Id r hag agthattt 

Jram n U r* r o/ U« Cowraar To tat ataas a 
oic tor d tax r« ap> n s faltt r p c entalioa aillrctd 
y 1 u bu r a a a { T odor t ma ( b« rataU btd 
Ibat tbc I la a & vx d erd by lb* miar pr axot* 
atua to eater ootb coatract. ha • oabaakog; 
eompaay uhcb iLonly aflrrirarlt «*nt uto 
lufa da on ve e all by a D rec or totbr pUatff a 
ibai bold r Tie LUrr nov aued lb< rrodor al1« 
IBS isdseeme i to buy the ebtr a by ibe Trador’t 
iUat reprrt ntat one at to tbo ttate of the Bank « 
allairi Bo ti be Oant b tow ooncurrtxf a Sad ug 
that oral tsprfwaU ont at (o tie latUr ell fed to 
bare btea jaade I he d f adtnt 1o the pla alifl 
»rre aol pro cd. Tl o* Court* bo erfr b^ <*n 
eaned to fiad ng that tie iLf udaat, tloo^b be wai 
not«,jOB lie for f.w bala cr-tl nte ataed bet re 
1 w“ T " M ol tbeooe 

Tt f-” ““ the 30Ji Juae 

‘ ' le rretoj for n 

ji. The plaintiff 
ir of Ibe {altebalance< 


1890 The Jad al Coaii 
torf nn„w hi ICC 
la tbu eppnl t Iw-d ... ... 

^ t of 1800 ibe u,ae of a fal« report by tb. 
fhv paymeut of dr dei^ foi 


1 n itbicb tbe defeti 


the period aborr mci 
daat bad takcu ]ia 

IfLio K * * r* "1’ r tbr other lattr en m 

iglii^gss 

[X la E., 21 AIL 209 
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9 IXkALlD SALES— coa/ ■» d 
n » «ml oa of ronfldence or tm.t I* 1 able t» W 

celled laqu at oaby tbe tendor andto be ut ajJi 

at b I laijncf if it be f nod that Ibe oth f ^ 
niaJe an nnfair nte of b i edrantezee. TLurale id 
eqa ty mppl ct atmu^Iy a a ctao »h re any p-r^ 
art ng aa an a torn y or e> a legal ad u.r eatel 
.otoaeonUactatbbucl ati rciport ot the ^ 
jrtofl gallon or adtKO DaOue loauen-* 
tamed to bare be a txertea uatil the tMtrty » 
prored. and tba pnrebai r i bound toabowltat “ 
tie terme and conJ t o e of tbe co: tract 
adesotlf and r amiable 1 
Uatwasi A 0,85 lOWE 133 

69 — - — FiJneuirg 

f omtk o—Trai It onS ft /al fee /rerb-J end Jt 
w to named ci culora of tbe irill of 11 Rb® '‘‘™ “ 
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a a d td ca ruUd by b m for the roarcyaErt of ” 
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pro e that the a-le rrae made fo grtid and 
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7L Deed of sale 
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VEOTJOBAND PDRCHASEIl— coniiiiuerf. 

9, IXVALID SXZ^S— continued. 
the traiisaciiott. Rajej.T)ES CnTWPER j^bwoee r. 
IJnooBirx Kaeee Dkdea . . "W. B., 1864, 65 

72. Sale by old and illiterate 

woman without professional advice -Fraud 
— Undue injluence — Inadequite consideration — 

Terms on iciicA deed tctll be ret aside — Purchase- 
money declared a charye — Funeral expenses oj 
Hindu icidow declared a charge — Fo alloicancefor 
repairs and iinprocemenls . — C w.i3 the widow of 
one if, deceased, .md from the dc.ath of if until her 
own death remained in occupation of a house and 
chawl which had belonged to him. Z> was a sister 
of C’s. and, shortly after Ji’s death, D and her son if, 
the first and second defendants, went to live with C 
on tlie said property, and lived with C and were her 
only comp.anioas until C’s tlcath. While so living 
with C, D and B adranced to'C at various times, on 
joint account, ^ariou3 sums of money, amonuting to 
113,5 0. for purposes such as would have justified C 
in pledging the property of her late husband to 
secure the repayment of the same. C bec.amc very 
ill, and F and B. fearing she might bo going to die, 
requested her to take fome steps to secure to them 
tlie rep.aymcnt of the sums they had advanced to her. 
G thereupon offered to give i) and B an absolute 
deed of sale of the said house and chawl in considera- 
tion of the said sum of 113,500 already advanced to 
her and of an additioiral sum of HoOO then to bo 
paid to her to defray her funeral expenses and the 
costs of the said conveyance. X) anel B consented, 
and called in their solicitor to take C’s instructions 
and draw up the deed in question, which lio accord- 
ingly did i and within tliree days of the said agree- 
ment the deed was executed. At that time C was 
very ill, and twelve days after the execution of 
the deed C died. Cwas an illiterate woman over 
sixty years of age, and liad in this matter no inde- 
pendent professional or other advice. The additional 
sum of 11500 agreed to be paid to C was never so 
paid to her, but af.'cr her death JJ and her son 
cxpciuled moneys in and about her funeral ceremonies 
amounting, as they alleged, to upwards of tldCO. 
The property in question so pledged to them for 
114,OPO was worth at least Ro.200. The plaintiff, 
one of the heirs cX B, sued to set the deed aside and for 
possession of the said property. Beld that the deed 
of sale must ho set aside as obtained under eircum- 
st-mccs which amounted to fraud. Held also that 
the advances, amounting to R3.oC0, made to Cby F 
and her eon B, being m.aelo for purposes for which C 
would have been jnstified in pledging the said pro- 
perty, the deed of sale should be set aside only on the 
terms that the property in question should stand 
charged with the repayment of the sums so advanced. 
Held also that the property must stand charged 
with the repayment to F and B of such a sum 
as, having regird to her podlion and station in life, 
should bo found to bo a reasonable sum for tho 
funeral expenses of C. After C’s death, F and B 
remained in possession of tho said property under the 
deed of sale, and expended considerable snms of 
money in and about repairs and improvements to 
tho same ; and they now claimed that, if tho sale 


VEITDOB Ain> BIJRCHASEB— conibrneff. 

9. lIvVALlD SALES — continued, i 

was to be set aside, the sums so expended should he 
repaid to them. Held that no allowance could he 
made to F and B for sums so expeuded by them, such 
sums having been expended at a time when D and B 
must be taken to h.ive known that they were frandu- 
lently in possession of the property iu question. 
SADASirrv Bn.tSKAu .Tosiir r. DitAKunAi 

[I. D.R,5 Boia.,450 

73. Inadequacy of considera- 

tion. — Actual or cons/ructics fraud — tancelment 
of sate — Sales bg expectant heirs of reversionary 
inferesls. — In the case of a sale by a person, young 
indeed and in distressed circumstances, but not with- 
out advice or means of information, of an estate ac- 
tually vested in him, but not. to be obt.iined n ithout 
litigation, the party seeking to set aside the sale must 
establish the fraud, actual or constructive, which 
entitles him to relief. It is not sufficient for him to 
show that he did not receive the full value of the 
estate to which the result of the litigation miglit 
ultimately show him to be entitled. The difference 
between that value and the pnrehase-money, if not 
too disproportionate, may bo legitim rtely taken to 
represent the difference between certainty and im- 
mediate enjoyment on tho one h.and, and risk, worry, 
expense, ami delay on the other. The exccptioaal 
equitable principles which, in a sale by an expectant 
heir of a reversionary interest, throw upon tho pur- 
chaser the onus of showing tlut he give a fair price, 
and which, on failure of such proof, entitles the ex- 
pectant heir to have the sale set aside, h.ive no ap- 
plication iu tho above case, or in that of every 
ignorant and improvident person. .Azisiunix' Kitak 
r. ZiA-trL-si33A , . I. D. B„ 6 Bom., 309 

74. Omission to register — Fraud 

— Reyistration Act, -i PI of 1S64, s. IS . — Where 
tho sale-jieed was executed, and consideration paid, 
hut tho deed was not registered wiihiu four months 
owing to tho seller’s fraud, — Held that such fraudu- 
lent vendor could not benefit himself by pleading the 
provision of l.iw (s. 18, Act XVI of ISfisj as a bar to 
tho purchaser's claim. Pckoas Rai r. JusauK 
SisGH .... 2 Agra, Pt. II, 201 

75. Alienation to defeat execu- 

tion of decree — Rights of ci editor icithout 
specific lieu againrt purchaser — Fraud. — On tho 3cd 
October 1865 tho plaintiff filed a suit against F to re- 
cover certain lauds and money. lEhile the suit ivas 
pending — ci:., on tho 13th October 18G6, — F mort- 
gaged part of his immove;ible property to defeuiiaut 
R, and on xlst August 1S<1 executed a deed of sale 
to defendant R of all tho immoi cable property of 
which he (JD) was then possessed, for the price of 
Rl.OOO. On 30th April 1872 the pliiutiff obta.ned 
a decree against F, and in execution thereof attached 
certain immoveable property other than tho land men- 
tioued in the decree. The defenilint R applied 
under s. 246 of the Civil Procedure Code (.\ct VIII 
ofl''59), and on tho 21st August 1873 procured, the 
removal of the attachment, whermion the plaintiff 
brought tho present suit to set aside tho order of 2lsfc 
August 1873 and to obtain a deelaratiou tlut the 
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'raiSTDOH AND PDE CHASER— coai/nueA 
10. LIEX. 

82. Creation of lien— TiV/e — 

■Noiice of charge — linglisli law as io right of bond j 
fide puTchaserJor value without notice. — By contract j 
and deposit of title-deeds S charged certain land iu j 
favour of A aa a security iu respect of the nou- j 
delivery of the title-deeds of an estate bought by A 
from him. .-t fter the creation of this charge, the land I 
veas transferred by Ji to C. The Sudder Court hav- i 
ing decided that the contract was not oirorativo as an j 
hypothecation or pledge, even between the parties to I 
it, and that A had no right of suit against C, to ' 
whom the laud had been transferred , — JJeld by the 
Privy Copneil, reversing that decision, that theagree- , 
meut created a lien on the land, and that no positive } 
law was shown to forbid the gii/ing effect to such ' 
agreement. The owner of property subject to a lieu 
or charge can in general convoy to another no title 
higher or more free than his own; it lies alwars on 

a succeeding owner to make out a case to defend 
such prior charge. The law hi India docs not enable 
a jmrehaser of laud to look only to the apparent title 
in the Collector’s bcoks, or the presumed title of the ' 
owner in possession ; aud itjs bejond the province of 
a Court of justice to give tffcct to the title of such 
a purchaser to the cstent of defeating a prior lien or ' 
charge. Couceding th.at a purchaser for value baud 
fide, and without notice of the charge, would have an l 
equity superior to A’s right, — Meld that a purchase I 
in good laith by C had uot been proved. If the 
English doctrine on this subject be adopted, as the rule 
prescribed by justice, equity, and good conscience, its 
qualifications aud restrictions should not bo rejected. ' 
Yabbes Seth Sait o. LtrcKPATny Boyjeh Laixah i 
LM arsh., 461; 9 Moore’s L A., 303 j 

83. Purchaser, Eight ot— Produce 

of land. Sale of— M.-W. P. Pent Act, M Pill of 
JS73, s, 3S — Mgpothecatiou . — The purchaser of the , 
unstored produce of laud in the occupation of a i 
cultivator, with notice of the lien created on such j 
produce by s. 5G of Act XYIII of 1S73, takes such j 
produce subject to such lien. S. A. No. 1303 of I 
1870 decided on the 4th Eebruary 1S71, aud Achul 
V. Gunga Pershad,2 Agra, 73, followed. KlxrocK 
CotXECIOK OP ETAWAIT. EISEOCK V. CCCRT OP 

WAiins . . . . E D. B., 3 All,, 433 

84. — Zien Ig deposit I 

of title-deeds — Subsequent purchase bg another^ — I 
In 1865 C gave S a lieu on his property by a { 
deposit of title-deeds. In 1867 B purchased the i 
same property bond fide and without notice of M'a 
lien. Meld that B took the property free of the 
lien. Bttkske Oiujb c. Heksa Ii.viji 

p. N. W., Part -YI, 74 : Ed. 1873, 166 

85. — — - — -P ri or itg — In- 

choate agreement io purchase — Deposit of earnest- 
moneg. — The claimant entered into an agreement for 
the purchase of certain property, and on the e.vectt- 
tion of the .agreement deposited Iil5,OCOas earnest- 
money of the contract aud in part payment of the 
purchase-money. The claimant was not satisfied at 
that time with the title-deeds supplied by the vendor, 
but afterwards entered into fresh negotiations fm- i 


VENDOR AND PDRCHASER-con/inKed. 

10. LIEN — concluded. 

the purchase upon different terms. The vendor died, 
and the present claim was filed in a suit to administer 
his estate. Meld that the claimant was entitled to 
be paid in full the Illo.OQO in priority to all other 
creditors, and that his lien was not lost by the failure 
oithex- cf the original contract or the subsequent 
negotiitions. Kbsxx' r. ADJlixisrK.xTOE-GESEBAi 
OP Bksgal . . . 3 B. L. R., O. C„ 75 

/ 

86. — — Zien, Concealment 

of — Estoppel. — In execution of a money-decree, the 
decree-holder caused the right, title, aud iutircst of 
the judgm.-nt-ilcbtor in a certain property xvbich bad 
been mortgaged to him by a registered bond to be 
told, but « itbout notice of the existeace of such lien. 
He afterwards obtained a decree upon the bond, and 
sold it to the dofeudauts, who caused the same pro- 
perty to be attached. The purchaser intervened 
under s. 24G, but without success. In a suit by 
the purchaser to establish his absolute right, — Meld 
that, as the defendants’ vendor has suppressed the 
fact of the charge, and thereby induced the plaintiff 
to purchase as the ubsolute property of the judg- 
ment-debtor, they were now precluded from setting 
up his lien. Ddiiah Sirkab c. Krishxa KuitAB 
Baksm 3 B. L. E., A. C., 407 : 13 W. B., 303 

87. - - - Eight to enforce lien— Sole 

subject io decree declaring hen on propertg . — If 
a decree declares a lien over A’s property foe a 
certain sum iu favour of B, and subsequently A 
sells pait of this property to B and part to U, B 
cannot sue to enforce hi- Hen against IT’s purchase 
without bringing his own into contribution. East 
LoentTK SmcAE r. Bait Naeak . 1 C. L. E., 296 

88. Lien on land created Ly 

agreement — Sate to stranger without notice — Pur- 
chaser, Right of. — D mortgaged certain laud to S to 
secure repay meut of a loan, and covenanted that in a 
certain event S might realize the money from the 
house of D. D sold this house to C, who purchased 
xvithout notice of the covenant. Meld that C could 
not resist the claim of N to have the house sold under 
the covenant. CootcfG o. Saeavaxa 

[I. L. E., 12 Mad., 69 


11. NOTICE. 

89. Necessity of notice of title — 

Equitable doctrine of secret ownership . — It is 
a nde of universal equity, and uot one peculiar to 
English Courts, that, in order to enable the real 
owner of preperty to recover fiom a purchaser for 
value from a person allowed by the real owner to bold 
himself out as the owner, he must piove either direct 
or constructive uothe of the real title, or. that there 
existed circumstauccs which ought to have put the 
purchaser on an inquiry which, if prosecuted, would 
have led to a discovery of the real title. llAiicooiiAE 
KpONBOo r. BcQuebb' 

[11 B. L. E., 48 : 18 ■W. E., 166 
L. E., L A., Sup. VoL, 40 
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■TOOTOE ASTB TVrB.CUAB^-S.-continued. 

11 SOTICE — continued, 
to 

time of ,„o„^ aud .ucU subsequent 

pnor Tight ottbittol t from the m- 

purehsser ^ i, ie guilty of nny fraud ru 
cumbrance, ...-rhad a right to couvey, nor 

accepting what hi ° without notice be able 
would todisposcof the pro- 

othenvise freely _.uul eo p ^ - „q On the same 
petty which hu imioceu ^ ^, j.'pn^vover remote, 

principles, any ^"'’*‘.‘1"'^"^,^" 1 1 " rotected. Where, 
though having ^ t ing notiee of the 

therefore, the second “ .jciused from one 

plaintiff’s diuitahlo ? purchased from a 

^•ho, also with ™;‘2;\:?thrt im 

Eatassi • • ■ 

— Bond ftdetrans- 

j- oot.. ii'SS 

purchaser of .nortgaged propiut^) ,^to the eUe^^^^ 
the time of the 1 ,.^^ been eatisUed, was no 

fS of the\>«Tchaso>aii^bcct' mm^^^ fj'o^sistu? 

Sued Uatal Mai o. Habi ea^ ^ ggO 




- rnr* , 

for payment of a debt _y . ^ ^ the aiuouut 

fault entitling the plaiidifi cco^ 

from the sale of ci?r ain secured under 

“ oft^ Khne't of the immoieable 
a saulihat. On tiio Jeeree, tlio defendant 

property ‘•■==“"‘^°“„“yrCivU Procedure Code. 

objeeted under 3. -lb the property ui 

and aUej:cd tliat Ut im \ accordiugW been 

3865. The “tta^B'ent j jtion of his right 

raised, the plaintiffl sued for a nee lower 

to sell the TjUintiil's claim. Ou special 

Courts t'>"="'''““^ ^.l Slower Courts were reversed, 
appeal the decrees of . j £ the issue 

and the ease rcnianded for umi ^^ 

whether the defeudau - ^ notice of the plain- 

, Priority — -Ke- 

?-?‘^l-„„_Vosse>sion—Suhsequent pnrehas e r 
gistrutioa Jrosse nnd naviuir off 


^ith recover cum applied in pay uiy 

mortyaye-B'yM^ ^ to recover laud pur- 

SSo'r.jiK lb. pbitota ... b.'! ..sSi"* 


VENEOE AND PtrECHASEE-cmrirousii. 

11. UOTICE— coii/i'nucrT. 

K r,s“rs.!:r.£5 £ s v'ss 

1 Clin +j\ liiin bv the first defendant subseQueut 
under ^ f which he had no notice. 

He "ihd iSon thl fact of his hai ing 

and he alleged that the de- 

naul for the land had been applied by the first oe 
P , . . ‘ f? ti itini't'^jiiiec ^rho at the date of 

feiuUnt in pa>ing i ff a jig (.pdracd, at all 

his purchase was m possission. Ee c 
events the repayment of this sum. BeJdW tn.xz 

"pS»raif/.3|S 

i»L«io. ot i,. fo«rib ;;SS“^ 

“ -;?=ib " 

latter was registered. (J) tnai, “ ““ £p 

fondant’s purchase money was applied to P-ry ^ 
inort<-a.'c ’which pUintiff would otherwise 
to 1 ) Tv '\he plaintiff could not equitably recover th 
He’d Ikhout paying the fourth fi^^idant^o much 
of the purchase-mmiey as was so applied. ^.ABaaa 

LAKSUMAN e. Bai’P 17 Bom.. 741 

103 Transfer of property sub- 
ject to trust- PlireAa«ryor Wiaile 

notice— 'icnant in possession as olject of itiartlaOle 

fru,i"-U the purchaser of an estate fm- lalne akes 
with notice, actual or constrnctii c, of a nis 
bound bv such trust to the same interest and m the 

“ •iS'S!' r;.- f p-z 

rthe object of a charitable .rust and under the 
taUSt. JIAK0I1.U1SI SOBABSI C|WLA ^ KO.^ 

104 — - -Safe iy land- 

lord suhject to riyhls of lenanfs- Police to ff' 
chLr of riahts-SuitbytenantsJo 

ayainst purchaser— Limitation. Ill , g,. to 

lndi.i Company granted a village ‘® .4. "^^“bicli 

the raijats’ aastomary rights and prude e h E 
were embodied in Kegulat.ou I « .ud it was 

of conveyance was not passed until 181 J, . ^ 

theu executed to the cxecutois ofp, “ 

iu the meantime. .This deed made no 

lu. i.«i. -™ i« lb" 

2£pJ r £ lb. tt".*;'" 1S“ Ctw 

have made inquiry as to their rights. Has mg taiiea 
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DIOLST or CUoIUi. 
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VENSOa AlvD PUnCIIABER— «•/ m—i 
11 \01ICE-rc»/ »!•/' 

to do tb i. voi IcroJ I V llir t ^laU of tLo Ucutt 
s* rar'j • if til V 1^0 l<t-3 Bet.tiCGtd 

in tt» roc lo I a ife»/-4«r'« » 

" 6 II ( Ktp S« fo.o»»i 
ftito tiist u tl i« litJ )a 1 LO ^1 «f plkiet^ • 
r^Ult cn I »1» rllr «f rr I' r oviV it «u 
lu-lil V llV VUMtrLBOT lUtlUBHOT r 

Biiesi<b!ii Uc acsp I. Ii IL, 18 Bom., >8X 


VfiSDOR AND PUnCHASEll-otfc uti 
II. hOTlCL--i-s«.>«wX 
Oioa nti I.iu Uhx* Xrztcos Xu KiUi r 
U.OOTBT4 I AK Kbas < OVr.It.,3;89 

UO ' 


p,rUliMi (rr 4l» J % {«i i.caiutt» latircso 

L Grt. i-i vLkj i it 1., tl^t Lf <rVBcJ • ciTlAin 

xatEiQ Ion n^ur u4 tbu Lo Lul li(«n lO MCtitir J 

kill tLkt tl vt> D citikrx b lukLi kmu).rscc ft.t 
iL{ {<sTa.< .Ibf tL* tjoiirLisiTt rt tii ntkr J L< sax' 
tamest of tlo <i.at( Lr )-r*}4j llixt Lii^coic »Lt 
t« IMnov il from tLr m<r t go » tfcat <-f i 

nrordij la 1 1 ».»gL P loJ tLo j-r-irtt for r^ 
»a.T»tioo l-ir^l |r-c‘tt»ri,» Ucliaroif 
**’* 

rarcLwi « a rt n ur,\l’».-, i«'t tUt 

jroi-. ty r, 1 b, t f St, a. 1W» 
eiibr r’t'tUi' tl Hr iicnl oa ulr pro 

tair j » A«« I I P 3 J ImhiCou. 

uin loti r t rBai 1 mis 

(I L.S.6A1U603 
Cocitrueil?* a«U«*~rrr. 

MLTHL.f»U 

a p»na 10 ftanuigo f ID O 1.,, tfc„ |i^ 
oe^al ownif li* janoa lO aUa* r^tae tU 
^ *.*■ nL b,L Lj tDiT W » 

for itlsc iiloQuil 10 iM 1 « aLit u U>« 

maw ofLijo.!,^^ If t.4>or<i« tluik et U> 

l«k*»ka. U**u« Jim , j IJJOX Virzaa 
^ pLiW tt.,8 

4ii«.ni JltiBt.Sni]cl>o*i 23tvr.IL.lg® 

107 « ; , 

aa4 » J L. jaJ^iBn-lkUv^r, 

'Lnoti* ;i„, «aa«ot... a t>r« 

«*iSn;«i.e iLr, % 17 v i *i-l» 

109 ____________ IiaBoti.233 

'/ /■"larrr— \viet i, ^ 

fit 'v**** P~^’r»l.aB»*to 

aoL^tetof riUtiTetoifce 


lauj fitreititd /r^w UtoJo ittiHtJrrd’iU*/ 1‘* 
U 4 Otar— Umnt Wu— Prr I OTTITXX. /r-Tba 

rjeriU^ Loa* fir lio4« {'orcbiied lra» a Hu-r* 
tl il4« art lal U lo tbo Liiiii <•* Uit larrLiwt lif 
tLe trMa-rv'i Lit* i ai<.i on tL( laou fuAiiA U « 
» aiiir >ior<Loa «oulJ urdrr tLe {meat B-fLiL 
law TLe {niliu>r» cf Ibe atntt.-r ct Ui^^ aiJ 
(lalow Lie Uodi i.to tL* tOiOi uioo of a {unLaett 
f-coi tL* kiir et dtiiKt, H It eio Iw {■.niJ l>^ 
to L ^tthattT liBrw il) iLat tlw** wtrt otlte « lL« 
ai..rat.r orteitatorlift ooaa >1/4, aai (2} ilo tLat 
tW l«c--r or ilri wt lo wLos Lw puJ I >• { WtLa^ 
icaor/ i-wt.4<il to ayply it otLtraiiir iLm la ue 
t‘aia..atof (eeLii<*4& Sot a porir »iiiri,'JK»»lca 
• .Jot of tLrM i'CacU Lae a eaie title, Ut t* otty 
Uraa* upa the {■ortLaeir /loa Itw keie tt Jeiiaset' 

I laLtahilLiftltttirraByilttUtftkeaC'rr/^*' 

teitilar T to a«e lo tt« efftmtKa of li,t 

ic aey.eiia ahra iL«r* e an tUr;e6f 

kf iie cft iLe ditiieJ rila.o^at laet 

Ibe 4<\iae« le a-io (iin.*or, a>4i3 •sebacata u* 
la. den of {ft of U latmly oa lie e*rater to a.^ 
tLat (l« {-artLaMt fnen tie deiUrf Lad teU* t.** 
iLc tl lee Lititaini lo Bueyjly tb* poxfUee axney 
Ttw a {ratLaMf U> U ifrcuil w Ji 
toOre tlrvc^b Lie •oiiri.or, tie lolaar UaiMf b>ba 
L*< eBe*ti4lha>rr Oaums Cacxiii* 
Micuzn tA ^ 

tl,L.B.,4C4Ue,607s 4aiaS,lW 
m. 

Jet (I af laPTJ, t ST- %pfet/t ywt/r/iasaee f • 
rati-art, ittt ftr—U Itiitr rryiitroitaa *' *• 
<irarM.ai w»e n^rtnt aaf.re <//l* eaifw*/.— 
3Irr«nc>(.a<ioB of an tknmsiab U no* 
ewn bf o lOcUvt witLia lb* mtaiuog of »• ** 
, of tb* '•.wnSe Jrfucf Art. Paicalia CsAH®- 
rarsTA i. Aasttoia GaoiB . - 

1 ri.rkB,27C4le.,8^ 

^ *Ci\VN-iS 0 




wbetbex r*¥,uttal»o le DoLM of mt i» » 

of fatt, and a* *»«h c**» ineta, it iLoaA b« d.toii3.» 

wbetbet- U>« oxiMiOD to erarrb ILe nrjJiHr t^i 

with «tL«f fieU anioccte to iccL {Tco* 

a* lo aUtaet ti* cwxr^eof* winch 

nolle* leiwtt R*md, 3 £r*.C 

Btei-a,e r*e,ir4. J/.rfi*e»T 

fSS roTTCeT £,rf.t£ttT.l 3 

3HtO, F. J- Ji, STdt and .Afro dIaaX J 

L. h..T U L, J49, refrmd ta ‘il 

CBAKUBA NAZKT t TSortOKSCSAtll ncrt 

{4C W le* iSO 


113. - 


ir<n4te 


Jrte, TJtrt o/-in>co apctaoaulY" 

^10 Lad a kiwwleJge ef cntaia facte. * *® , i 
tiMua pceitioo tharcaeocalle cnwetincDc* vl 
IbgwIrI^ or j>oi lam weald be that Le wwaiA 
hecB k4 lo make furtkrr So'jiuf J wLicb »«“ “ 
«L«ce»rd a particiilar fact, the law 6»« 
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digest of cases. 


TTBITDOB and PtrKCHASEE.-ooHi<»H«<?- 
11. NOTICE— coiiii»ue<i- 

Imvinsr Eimself bad notice of that particular fact. 
Tbere^may be suet, wilful negUgeneo ui abstaining 
from inquiry into facts wbicb would convey actual 

of facts wbicb tbe circuinstanccs would suggest to 
notice ought not to be applied. “..jt 

rcA “d^cT ati d:;c\2mrof titled -t 

?Xwed Ifau^a^t'afrbori’zed to'’sell property 
?Sa frliiTagfinst bis 
tbe person wbo ougat to -f 
Doouav XAEAIS bHK o. Calc., 199 

- Jtegistration - 

A -a 


VBNDOB AND PDECHASBE— maifKaeif. 
11. ;SOTlCE — aonltnued. 

instrument earlier in date bas bee.i registered, but 
unaccompanied by possession. The Courts ha\ o gone 
a step further, and kive held registration under Act 
\.VI of 1381 and the subsequent Acts to anioimt to 
1 Sice, and therefore to atone for tbe absence of, and 
\ be a sufficient substitute for, possession lu the 
A idation of title. ’ The rule, however, that registra- 
tion is equivalent to possession, cannot be applied to 
cases where the registration of tbe instrument earlier 

in date bas been effected subseqiieiitly to the eACcution 

of the instrument set up against it. LAK3ltlIA^ 
DA3 SAUnBCHAKD C. DA3BAX^ ^ ^ 

— Priorify — Pos- 


f s a 

Anne, c. d, f, « Anne, jnne, c 2, s 4 

c. 6, s. faud nor in Irel.md bas 

(Ireland J.—i’ either , r . jj^,ount to notice to 

mere registration becu in Bombay 

subsequent mortga„oes P j jj proiails in 

tbn Courts have adopted amount 

America, aud have held that rcg.stmtmuoo 

to notice to all ^“™emed by Hindu aud 

property. Possesaion has be Presidency of 

Mabomedanlaw.asuitcrpr ^ 

Bombay, to amount to “ 0 “ct 01 ^^ ^^^^^ other person 
, person in possession may e upon immove- 

wbo takes a mortgage or other c ^ nature of tbe 

able property “^nss^ssiou "does so at bis own 

claim of him who is m .P"® , , ug Tbe Indian 

risk.^ This is the rule in England 

Kegistration' Acts prior to c. 20,3. 1); 

lliddlesex BegEtry Act ^ 2 & 3 Anne, 

tbe Yorkshire Ecgist^y Acts (s^at. 

• C.4. s. 1; 6 Anne, c 3i. s i . 8 ^ „ 

aud tbe Irish Eegistry ( priority of 

s. 4, Ir.), gave P”' .istration Acts- 
registratiou. lbs >aUr In 

proceed upon a different principle, 
aud III of 1 S 7 < -proceen P j operates from 

Under them a have commenced to 

the time at which it required or made, 

operate if no registration -„„istration. wbicb rule 
and not from the time of ‘ " «?“Xnal registrable 

.p,u» •» 'f; 

instruments. T“e cariic n„rmitted to supply tbo 
tration bas m India beci 1 jq this absolute 

want of possession, ^ly ";trricr Eegistratiou 

preference so accorded .3 . ^be reported 

Acts to priority of j^f^^^tjoii Acts p.is3ed in, 

case uudvr the '1“^" „ ^Avbicb have not (like tbe 

;«‘™ j;s i'. siaS 

■ SSML'SSS-S."! k, .te. a. 


•...c — • jrrturii ^ — a wa- 

session-vendor and pnreUaser-Purchaser ivlth- 

out possessionSiibseluent purchaser a, th Posses- 
sion a»d without notice of prior purchase.- lh& 
pUintiffi purchased tbe land in dispute on the -Sth 
I February^ 1S7S, and on the same day lodged bk 
deed of purchase with the Ecg.strar together with 
1 the registration fee It w.is registered on the 29tb 
April 1.878. He was not put in possession of the 
property. The defendant purebred the same pro- 
Trty on tbe 1st April 1S7S. and on the following 
divlcd>'cdbi 3 deed of purchase with the Eegistrar 
to-fltber with the registration fee. It was regis- 
tered on tbo 26tli May. 1878. His purchase was 
accompanied with possesdou. • In a suit brought by 
KHntifi' against the vendor and the subsequent 
purchaser for possession of tbe property , HeW that 
the r^Htration of the plaintiff’s deed of purehisc, 
not bar nir been effected until after the exeoi. ion of 
?he defe.iia.ifs deed, could not have operated as 
notice of the plaintiff’s deed to the defendant, .and 
"fore could not be equivalent to possession. 
Ho/rf also tliat. as the defendant was a purchaser 
Shout notice, either actual or eo-t^nc of the 
Tilinntiff's prior purcluse, and bid taken tue pre 
^ f’nn nf obtainin'’’ possession* botb parties being 
HinSns Id immce"nt" purchasers, the defendant 
Said not be deprived of the be.m6t of 
Hasha f. Eagho . . i L D. E., O Asom.. xoo 


TIB Priority — iVofl'ce of prior 

contract-specific Belief Act, 1677, s. 2T-0ral 
acreemeai -Sale to third person ... <^ontrarcntwn 
^frifireemeiii—Otcil Procedure Code,^- 
Zi^AVhero a 6o»a fide contract Avbetber oral or 
written is m.ade for tbe sale of property, and a 
Urird plrty afterwards bays tbe property with notice 
of the prior contract, the title of the party clamiing 
under the prior contract prevails agramst the subsc- 

Box 0. Khisuka Sukoeu Eox^^ ^ 

See Hbwai Chauak Dhau.vu r. Kokh Ba^ 

[I. D. E., 6 Calc., 53 a : / C. Aj. e., aoi 


— San-msriyaysin 

^ T>-:rAI,i—PrioritV as leticeen a pur- 

chise7at execution-sale and prior nwrtyayee hy 
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VENDOBAUD POBCUASIin— 

It >OIlCL-W.d<A 

•angxilirtlt'in Mbrl3n<n—rtia i f patelmutniki 
uni mntici — HiC ^tnrral role in it o I'r ■iJi'Crll <-t 
IJcmbaj iilliit moocit Ilinln* po*»ti>ioa 
»iry iQ enkr to jHiftcl » of Iniu vrfcUe 

property by nort-ipe cr dioj of »»le u 
mlivq 1C t act nilrannrt <r {arrkaxi. Ibr Uviia 
grouniioft) a niU u tl at ['ountion a lotieotn kll 
aubsiqueut i Ui tin'z ui or purcliaam ot 

tbctill of t1 piiity In (oautaion It ii huvrxr. 
IbeoUUisIx I out juiIiriuUv rrro.iItrU cutlom of J 
Gujarat tVat |>om(»io ‘1 la lOt n irasMiy in tbo «u ^ 
of » a%n n rlgn^« to \aliUtc it at anaiutt aaW> 1 
quest uortga.m or (urchucra. Tbe iitmaly of ' 
poiaraai n kiisg tboa d i]i(sai>l with, tl aoiisa to i 
follow itiat a tan mort;a).r, >u o kcr rt'pirta pod | 
IS Ta! <1 at ssaii >t a tubtequrnl m r(gt,co or par* 
ckatir, nUitbcr rr not aueli irortpsperor parri^Mt | 
ksa notice of the tan inortoa).c To l old that a I 
auleequcckt nortpapre or p irrliaiir f r taloaltcrun 
aideralion an) aitLo t no ie\ of a ann a^rt aye la | 
isititUd to prior ty our it irooiJ be Unlam nut to | 
depruiDc the av m rlua.e* of the lintfl ot the 
eusUmllatroMcao uunnetanry /erMtiniu 
J — ®urli t«rtkft eicuritj la row alT riUd by n-gia* 
tut on Ibnt lUrc ippram to ba l> i«a> for tb* 
plia of pnrchaae aULout noli c '•cii g that a par 
cbaatT Buv tnnre bimt If a, a mt all vnnaiaUred 
Bortgarca aitlout poawii oa byamply laklug toe* 
aciion or regiatiiiiio lii roiirraifc t« >a if be 
oail toto io iQ pars rfefie/a «iib the prior coat 
gagre and it la duTicult (o c>.e bow be la n> itlcd to 
any relief bOBuiacuiso OcUBCuaan r itaal 

• I.UB,eiJora,XW 

IS. FONs£SbIOK. 

“■». Vendor remalnlns in poa* 

«eaeion-rrr,.»^r..._t\U,e , ric«t w.. 

coted conrajinj » nian a entire property t* biaaon 

«miy t.o year, old aod iracrtug to fuu wlf 
rapee a da, for 1 ,«b.ut see andafUr ...rat^ 
IbecoOTCUrg party renamed iq loil.M«i_n,M 
tbit in lb* abeence of eatl.n.t ... Jil 

. ij , , ‘'*.r*r‘"n»i on ro other lofir 

110 CoadUc. 

to pay witbiu the ume .npolai j be^^Ll*. 

ihnA“i;T'T“* 

tboald cot t,*.*..,. Vi " “ * 3«»«la for bun, but 
the hen co ctmIkI * “* 1*’* !'“•«*» on under 

c..„„ 

soBsion— I/iaife Change ofpoa 

mg to Uhida Uw. achan^*'!^^*'* * 

• othange of pciaessioB Sa acre*. 


VEITDOn AlH) PtmcnABEH-roaffoa.i 
13. rOSeKsalOK— roafiaW. 
asry to rvmpleto a tale of r(irpi.rtal propertr, In 
erkr to prinsi (srriMii* putriaaiT* from bms 
(heated by anrerwUc aal a of tUr sarat propi rtr. and 
to o1 eiatr iliiput** ai to nbat was really eo A X 
purebaaerfrom a Ilisdu iriui«r. «lo bnjaOTiueal 
fwof erty *itl out p< **< t*ion. drea i Ot ihca o.uia a 
t lie nbitb lu a isit f r epcciCe ]xrfoniiaiice agaplt 
tlis rrcidor. be ran etifire acaioit a {arion actually 
in poMMuoa ODiltra lltir adirrre lothe trudor by 
JO mrg that pema a* a diftmlanl KacoB 11**^^* 

•l KacuoBi \ iTBou . • 101}om..d81 

12L SfccoisitycfcbaDze ofpw 

aeaalon— dfiMifo oarf Haltmidam Ian ~I'ribrit/ 

— It la a pinciat lot cot iB iniariablc rule tl at poe* 
aciaua In tl • gntlec ir im ,B<o t* dermed taurbal 
amoDgat Jlinilctasd Mabonrilspa to the tomilcti 
translir <f Imm traUr piopirty ml trby pl't. »*1** 
oruiott.,agr rice] tlul a IB iba aloia rulepjnlcq 
onL Lacasaiix >>i(t MBCrCBsap r Daraif 

[LI- 11,0 Boat., lea 
i'OOIUOaSUD GOUSCBiJrOr. HiUUJUSB 

[L 1- E-, O Ecm, 103 

122 - — Jfia^o f»^ 

D* •irryo/poeeenioa— ^e/^rr.— tbhrrfy tf 1**“'** 
stoQ if pr petty i^d l*> esclrr ibr liiudoiawt ttaea* 
Iwl to ronplrt* lb* idle of lb# rruJiB i^®**.* 
llinl party parcbaaing oub naaraama fn« we 
stmo rmdor mil oat bo *« of Ih# prior laaaiaclio** 
Tberale pmaita ai Ulwfm coa pttu g eeatejascc* 
lo.bof wWb liarr bits rcpialftti Autlionlir* 
Hinda Jaw liit* on tb# luljeti rttuwnl. Lii*‘ 
Biiat$cbciLaxar.BuAyi*iT _ „„ 

(LI-3L,3Bosb.,200 

|S3, , . , , SalowhcaTondorlsaotlrt 

poaoreeloa— d/iB^a fer- Arrrenfjr o/ 

— lyrcfeacaf — V Uindo, wboae eaUlei* ^ 

•Caron ot a tmliaaicT rr a nioriEager. may aril » 
r pbt of rnlry aa sach, cr bia equity of rwkmp'™ “ 

•n(b,and the purebaarr may tbmulon in* to ‘jrct 

the tnsrawz or to rcdiim the trortca^r I but a w 
of sale by a Ilindn trui’or pntrocuoc to ronrey laa 
catate itsilfi eaccuUd by a piraoa who i« not in 
•raeion, caunit operate aa a pretest eontij*'**'^ 
coaVle the inrebaaer to sse in rjerttoent j*’*** , 
fir- t iel/i.fi.eyd.aJI L.%,r.C. JU. 
fidoioroeadere* Daittak T 2t>tr 
a A A, S«, followed. Aiiaafi-ae* ’■•-'‘"■'■'y 

A'err.fidTf A, W/ Ouaoaiarrr Aeedea r i 

ylairwniAeitc/*# A..3a7, 

oieMT JtijyeiiaJkto Soil, J L 
ttfert^ to. Bai hnaa * Daimyti 

eBiwiiB . i.L.B.,OBoia.3SO 

J24. — Posseesion, Delivery of- 

m.dn fair-fio/A-P«.i>..on i* "“3 
neceaMry by Hmda law to gl«e talwiity toatrw^ 

Bivar Dnauil’zao . • •• IBonu.^ _ 

123 

foec— DeUteryef roiieMioa la sot nectwT t" 

.. o.,: ■F': 

J— Asageneralruleol law, ahea a rendee hs» g» 
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VETTDOB AOT) PUKCHASBB-coHifM^rf. 

12. POSSESSION’— fOiiitJiuerf- 

a document which in terms professes to malm over 

property, and the the 

re^Wration is necessary), no oecoines^ au 
owner without actual dOivery of l»sseBs.on. G^^GA 

BttEnx No-NnBK 

_ Hindu laio — 

T,^'^ ■ _ Delivery of possession is' not, under 

' cosontial to iompletothe title of a 
;"urSr^S vahm! N-,tXK cIn.nHB Chuc^- 

nuTTt: ^ 587 : 10 C. L. B., 241 

IJAGiniAi 0 . HoiiGin Gtjstr . . 1 Bom., 

_ ' - - Jlindu 

TT Uav th^ Hindu law current iu the Madras Prcsi- 
?enty, po-scSs not necessary to complete a sale. 
vSb^A hHABBtr r. Nabasav^a ^ ^ ^ ^ ^ g 

,t,Q J — -Want of posEeasion— Btoda 

la>o-~Sale^eforeTra>^f^^^^ 

perty Act, 188-, "ne , ^ j tl^e title of 

parties 'TKd in fat our of a 

the puichaser cannot tpat the latter 

second puKhaser obtain possession, 

and tue »T>TMnTTiT Un.vTTAX 

BAAtA.SAm Ayxaa-gab e. 404 

— Sale of land by 

Vender wMout possession— Cc7Ufyo»ce 

aHindis . _ tv-bere a Hindu veudor sold his 

■ ofrsybt of , but expressly stated iu the 

share ni „t bp was out ot possession : that the 

deed f 1“ ‘be ^^uds ot a third party, to whom it 

land was 1 „„„d without the veudoPs authority , 

"" t \rtTc fvr;it 0 powered the purchaser to 
aud -t ,i-,nst the person in possessum 111 order 

bring a ‘'=;"„doPs share in the land, with mesne 
to V‘ro\cr the contemplated was 

’".^ro than the transfer of the right of entry. 

nothing more than r iniariible mode ot ep 

although, accordu^^^^^^^^^ the iciidor p.ofessed m 

pressiou in such ty itself. Meld further 

terms, to cen\ y P P ^ A 

th.it the purc^str uqui notwithstaudiug that the 

-Jp-^im^ -‘'• 

Yastobv Habi r. Tatu q 387 


VEITOOE'AIS'D PUBCHASEB— coafiimee?. 
12. POSSESSION — concluded. 

the lower Appellate Court, that the circumstance of 
1/^s not having been in possession at |tho tinie 
the kinimama was executed did not prevent the 
plaintiffs from recovering possession from tho de- 
fendants. Halidas v. Katihaya Lall, I. 

“ Ui : L. n.. 11 I. A., 219, referred to aud 

followed, tjgabchaa’d 

SOMANA . • • . A. aa. aw, u , 


13L 

of iaiirf.— Though by umau law ou 

it is not absolutely necessary that the purchaser 
should he put iu possession, it 13 requisite th.at the 
vendor should at the time of sale be in possession of 
rWvty -Id. Gxbuhab 
Dtoabubaai . . ■ ‘ Aiom., AA. es 

132 


Hindu law — Sale 

Though by Hindu law on a sale of laud 


- Hahomedanlaw 

—SaTe srhen rendo,- is out of possession.— X sale 
ainoiK^ Mahomedans, unlike a sale between Hindus, 
is vaHd as asainst a third party, eveii_ though tho 
veudor was not at the time of tho sale m possession 
of the property sold. 

-S- also MoHnnmiK r. gSO 

IS POECHASE OP AIOBTGAGED 
PBOPEBTT. 


soo -Bona fide purchase with- 

out iotioe of prior charge-Per Pbacoos. 
or j^ohmaN aud PuKDir, ifA (Hatbet and 
CAM’rBELL, JJ., dissenting) -Tho fact of a purchase 
of laud under a deed of s.alo hcnig oona pde and 
uithout notice of a prior charge 
land free from the prior ch.irgc. MauEsWAB UAX 
Sixa r. Bhikua OnowpuBV^^ ^ 

1 Ind. Jur., N. S., 122 : 6 "W. B.. 61 

soa — ObUgation of purchaser— 

Innuira by la/endiii.v purcAuiCr.- An iatending pur- 
chaser of property which has been prcwously mort- 

ca-ed, who has no reason to suppose it to bo joint 
famils property, or the vendor to be a member of 
Sint FSy. and wlio 5as -quired of aud curii 
from tho niortp-vgce that there V 

bound to make any further inquiry. hiTUSU 
Kaiusee Dosseb f. Tabixes 100 

Priority — Jfor/yay/>--Por- 

'thousU^thoutfoTs!lI"o\.7^^^^ 


- Transfer of pro- 

• I*.,;/../:/.* 


n verson ,iot iss possession- I'ahdily of 

^ 7^, rLtf!r- Hind, s faif.-Tbe plaiufdfs sought 

such ion from the defeudonls of certain 

toxccovp^ piSsCSSio 1 ,.^,rnamA executed to them 
land, niaimmg um tr contended thit Jf had 

by one J/. .^“jf^siou of the laud. The loiyer 

“.“'‘fiuFe Court held that. as-D was not in pcsscssion Blortgage Dymemues -. 

Appei svlwitt the haiurnuuia uas executed^ the *. Wi-nrin f’ltnilv Sufi of eQU'f^ of re* 


i3^imt“ AhW-W rpu^hFst'r'wUh possession. 

igg_ Alortgage 
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VENBOB ANU PUBCnASER-fs./ .wrf 
13 rui CU \SE OV ilOl TGAOED UtOPKl Tl 

TItttd »»— A nnul’ rof» 30 DlII Jafiu IjprMtrf 

a 0 ufru tuary n ort^a e(lieiul»(}n 

tl c <1 e of lUe CO I'srto ti )• 1« i -Jtl e wniUjr 

(J jcii mi t on On t at ns of tb ». tb«_ o putsm 
■oai«t d lb val 1 ly of ibe 




r look 


J7i!d tUi tb* 
Ihonl tte 
i»T a tie thrarta r» * re cm 
only ai m<rtgi» c*. lUnuiNATn 


Disc Vm.i ott d B. Ii. B-t 630 

C 1 « nJ.'i^TU llil r OlitiCjBSB&Co> 

[16W B. P CX.24 lAMooreal. A,1 

137 Purebaseb; mortgafioo— 

Pe,«. m-rr crij— Tits . rut reg « 

tend ni Hgage » Ibonl losi m on li t pnt> » o r » 
salunin nt r i. il md laJc an roovc »ut » lU i>o» 
MU on Dyadnly rt nd drcl D o ntga eJ 
laadlotbc llunl ff w I ]«K*rr of »nV O I Unit 
made by P ll c pin u S Iron U ■ u t for a eale of 
Ibe tcert *a dbni blj d a tbe la t D mU 
Ibola ) to thed f a t ubn r B ‘I '' b eefit ey 
uc< and nt r I n oroii on Tb ida I if aob 
timi tl 0 la n J a i c e an I tl tb* cx cut on 
itleliecnmel mMlftbe ]ur hti r la tbe pnwnl 
(U t be Muxl I lo or yoti a. on (loa tW dcfcB 
dxnt TTi il U attbr {U uldf *0011 Urd torrrotrr 
lit rgbU a> lu lUt tc urludd tbe r,lt of 
br ngiri, to talc tbrirrcnrl at ttnUtldatUie 
lilt of tl t aorttigr ibcproi riy la nglenao 
bioBgLttBuU tic inircbaur a '^n cd a ivltfre 
fma any creat dialuqn illy (0 the Bwitgaa* aud 
aubjccl to t <UBIXOiltC<l c iROI 

(LlaB. SBom^eOS 
1S8 Big tits of mortgages— Jfert 

S*S* tolt m 1 « d jf/ r >a St/cfftl — Ibelbrte 
icsiot m mbcTi of an anui d«d 11 da family— lUe 
rimaiu ng oemlKTi f nb rb lad G tapprared »it 
t rg fo lb a croand of n c laity ex rutr I to tbe 
jla Ltd! IB ntaTindKT IS 0 a rartga e, duly reg e 
tcT d of a I wee of Usd ub b formid J^art of the 
famly lUte Certaio lod^ment-cred Wn of ibe 
abxent ta mb r nl« qucolly atUebrd and told to* 
iliare a the eaid ^d uad r tb t Urerw Tbe 
I la IJTinnn ord loa nnicbitid t and 10 Is 3 
te-«ld lit r j.bl,t lie and ntcretl a lUo defendaal t 
UthcT n boat cloung ibe fart of b t fatbrr'a 
njrtg.pe Kt xcit^t any act .e fraud on tbe paH 
oll-mwUor btfatbec toia,jrrcM tbe fact fitnn 
thelooal dgeof biporcbtur lu Ib'atbepUlo 
tiffoUin dad<er>eni»aba rufit age andattochrd 
^ ^d. In a tu t b) tl e yU nlill to ftUbUb Idt 
n *rrrT.*‘*^*‘^**“'** objmorlBage 
-lie dlltti eumrtga,eb.uig aud rlbo r^^ 
tUnci-fc a al d one tie eale of tbe abuct t«n t tba e 
»M»ubj ettovbel nenUedthneby «b bleavu 
I t d slur ed ly Ho pnnlnte and tabtequeot tale of 

tbetbaroby lbe^nofthe motgtgee Xnr^S 
the tout I le,.. Haled ru tie dfid of 

new pn ebat r who. by be fact of t bt 02 a aide of 
''•*1'''*®!“' laqvrj ibc mere want uf 
caMlosore by He pla ntiSV and t ded mb of bia 
father a mortsage *», not\ioash l, enW « 


VBNBOB AND P UBCIIA8EB-^«*fii«<^ 

I 13 lUucUA'-E oy BoiiTOAOED rcoriLTi 

I ca oppel agalnrt b i fotbrr arcl ag to etlalUb ba 
claiia under the tuortoXe^ Joaui r 

[LL.B^aEom,CuO 

ISO — Axft 

»/reJtmpl oa-P jif 0/ perrio«r-/4tJf» -»/ 
luo dreOt Ultd ntUflirtly tlie ■» J Iclyutrc 
lb< 9 and "tb ‘•tptcinbcr lb 2. and doly rr.utrt 4 

teita «b tU tip red la ISsO On lOlh October 1 b 3. 
1 xcentinl a railnama la Urwir of A r IiuqiwtJiag 
all b a t gbt n tl e aa d laaoa, and if Jay 
cut da Laholul toCotnuracnt for tbe Unb aiJck 
lb PC forirar J were ttiU red In iJ a Bame Ircvio^f 
totbetccouJ niort-a,.e and raiiojma to P- «-» 
Slat March IS 0-J bad bra luly r "7 

inort tetd tl e tame landt to tbe pbuuWf “W 
W 4 br »obt m to t aga nd A **Jd 

obtauted a J erccy n d r wb fb be toU IW o 
piowrtj and became b loulf tbe pntcbatrr fberK.t 

IklU ind at the t me of ibe in.t tntmx of 
Attai m pcsHHHnof tbe wor'.ts d 
1 Mb made a parly to the lulL In I , 

land to C by a duly J“ * '“j 

boogUly tbe jUulffae-n ^ 

I«aaie on of lb* lend eo r"«bu-d by bin 
I tt-nlioofrl attbeiaUmtx'rtitioacf 
1 — i/r/dtbatP'e poaaettloa at lie 
' tJTe an t nr n Ua BurlgaBe uae n fueni »« P 
tlaintiff 00 iiKjoiry aud toeostl tnte Upu »o 
b n Ibal the mn ij of red »llton “ «» “»* 
vetted In JT an I it woa ilwr.fore lb* llamt ffi da-J 
to bate made B a jarty to tbe an t ^ “ a 

n^auut A *bo bad tbra at ina^ tb* t?® . 

redcoplj n to fl and i« bat eg done tm tbe 

tiff todd Dot hly la lopprt of b e oan tl ir ui» 
purcbaie Und r luf oam urrgularly cltal « I* 
and rould not tbrr fore itand la a brtUr 
B.aiDtt A Ibaa it bit cr ci *1 bad bcoi pn 

■•'‘“•n" 

B ty of rtd -tauog bit rooctsage ^ S3 

140 Purchase BUhjectto niot^ 

gega-A J*1 f» redeem- Oeed < tltal •» d 
ironne e/ei l—CtH fi alt ef tal* — f Ar-n 
>n dtpolt waa mort'aned^ Ontbe 

dant vUb potaett u on tbe 3rd October 1W7 

3idDcccmUrl8U JoWatDCdanwucy eei^ 

th« ton and bt i« of the mortgisor 

tbri d cno. tbu property xurud 

niort.a^r and pur bwd by ■» <» ^be I Tb A 

Wn* Before rMfirnalWKi of tbe t^e A 7 f » Vb 

Sep cn her 18W told t to t flf *7- Oa 
MwblS? coattyed it b» deed to the pla "tt* ^ 
tbe -Ui September IS 1 ibe pU ulA » * 

for t«flcc»«np the i>rop<tty and at the 
dured a certificate of talc dated the 1 ^ j— 

18 7 Tbe ml ficate wae applied fc^ a U»y ‘ 
and Usned to C rcc l ng f**® . b«ed 

tala by Ato C The Court of firrt»ii^« 

the plaintiltto redeem on pijmcntof a « oa 

moory to tbe defendant, fb® Aw ‘J*). ^ „ lie 
appeal, revetted tbe decree of tbe firrt Co 
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■VEISTDOR ATTD TmtCSASBIL—conUniied. i 
13. PCKCHASB OF MOETGAGED PROPERTY 

— continued, 

ground tliafc the certifleute of sale lYasnot in existence 
at the date of the institution of the suit, and that 
therefore the phiintiff had then no complete title. 
On appc.rl to the High Court, — Seld. that the plaintiff, 
having purehiised and paid for the equity of redemp- 
tion, tvas entitled to redeem, although the certificate 
■of sale was not issued until after the suit had com- 
menced. If a party, whose title is to some extent 
imperfect, seeks to redeem, and is .able to prove 
a perfect title at the healing of his cause, he should 
have a decree for redemption. Sarkisandas j^aran- , 
das V. Jiai Icliha, I. L. Jt., 4 Mam,, JoJ, and Zal- 
iiai LaiJitnidas v. yatal Zlir Kamaludin Susen 
Khan, 12 Mom,, 247, explained and distinguished. 
eKniSHSAJi Ratji c. Gasssh Baepji 

[I. li. E., 6 Calc,, 139 

141. Purcliaaer of mortgagor’s 

interest — Priority — Murchaser of caltie tcithout 
notice of a prior san-morfffa<;e — Suit hy mortgagee 
against purchaser to establish right to attach prO' 
perty — Might of purchaser to redeem — Parties — 
Kor'in of decree. — On the 23rd llarch 1S69 a house 
■was moitgiiged by its owner, P, to J, by a san-niort- 
gage. After the de.ath of P, his heirs, D and 2’, on 
the, 9th July 1869 executed to the plaintiff a san- 
mortgage of the same house for R62. That mortgage 
was neither registered nor accompanied with posses- 
sion. On the 27th July 1869 D .and T sold the house 
to the defendant. The deed of sale was not registered. 

A part of the purchase-money was applied to the 
payment of the first sau-mortgige, which was then 
deUvered up to the defendant, with a receipt on it by 
. J", who acknowledged to have received from the 
defendant the amount due on his mortgage. The 
defendant, however, omitted to take an assignment Of 
that mortgage to himself. The plaintiff sued D and 
P on his san-mortgage of the &th July 1SC9, and 
in 1872 obtained ii decree for the recovery of the 
mortgage-debt out of the mortgaged property. Tho 
defendant was not made a party to that suit. Tho 
plaintiff attached the house in execution of his decree, 
bus the attachment was raised on tho application of 
the defendant under s, 2IS of the Civil Procedure 
Code, Act VIII of 1859. The plaintiff then sued the 
defendant to establish his (plaintiff’s) right to attach 
and sell the house under his sau-mortgage. The 
defaidaut answered that he ■was a purchaser for 
value, without notice of tho plaintiff’s mortgage. 
The plaintiff’s claim wiis dismissed by tho first 
Court, but allowed by tho Appellate Court. On 
special .alipeal, — Held that the defendant’s plea 
that he was a purchaser for valuable considera- 
tion, and without notice of tho plaintiff’s san- 
mortgage, would not avail to defeat that mortgage 
under the established usage of Gujarat in favour of 
sau-mortgages. Meld further th,at tho defendant, 
hav ing become enHtled by his purchase at least to the 
equity of redemption in the house, ought to hare been 
made a p.arty to the plaintiff’s original suit on his 
mortgage, aud was not bound by tho decree in that 
-suit, and was entitled to a reasonable time to redeem ! 


VEiroOE AND PDECHASER-co«;i;me,f. 
13. PURCHASE OF IIORTGAGED PROPERTY 
— conlinued, 

the house from tho plaintiff’s mortgage. Sobhag- 
chattd Oulabchand v. Mhaichand, I, X. M., 6 Mom., 
193, followed. EABAIT I’UBSHOTAM V. DOLATSAOt 
ViBCHASD . . .XL. E., 6 Bom., 538 

143. Assignment of 

the equity of redemption hy the mortgagor — Mo 
notice to mortgagees of such assignment — A'o change 
of name in Collectors boohs — Further adiances by 
mortgagees to original mortgagor oyi same security— 
Suit by assignee of equity of redemption to redeem — 
Liability of assignee to pay off the further advances 
to snortgagor — Standing iy — Allowing original 
mortgagors name to remain in Collector’s books . — 
In order to complete an assignment of an equitable 
estate in immoveable property, it is not necessary by 
English law that notice of tho assignment should he 
given to the owner of the legal estate. Xor as thae 
any rule of Hindu law which requires notice to he 
given to the person in possession whoso position may 
be considered analogous to the holder of tho legal 
estate in English law. By a registered mortgage- 
deed M in 1809 mortgaged certain property irith pos- 
session to the defendants. In lS71Psold his equity 
of redemption to the plaintiffs, who allowed it to 
1 cmain in M’s name on the Collector’s register. Subse- 
quently in 1873 the defendants made further ad- 
vanccs to P on tho security of the same mqrtg.aged pro- 
perty. The plaintiffs sued to redeem. 'The Court of 
first instance rejected the plaintiffs’ claim, being 
of opinion that their purchase was not proved. On 
appeal, the District Judge reversed the decree, holding 
that tho sale to the plaintiffs was proved. He held- 
further that the plaintiffs could not redeem without 
paying off the further advance made by tho defen- 
dants in 1873, on the ground that tho plaintiffs hud 
given no notice of their purchase to tho defendants, 
and had allowed P's name to remain on the Collector’s 
register .as the ostensible owner. Tho plaintiffs ap- 
pealed to the High Court. Meld that the plaintiffs’ 
title as assignee of the equity of redemption was 
complete, although no notice of tho assignment had 
been given to the defendants. But althongh such 
notice was not necessary to complete the phiiutUfs’ 
title, it was plain, upon gouer,al principles of equity, 
that if the plaintiffs’ conduct was such as to amount 
to a standing by and allowing the defendants to make 
further advances to P under the supposition that he 
was still tho owner of the equity of redemption, such 
conduct would give tho defemhiuts a better equity. 
If the property was standing in P’s name in the 
Collector’s books, the .allowing it so to remain after 
the assignment would bo suJHcieut for tho purpose. 
Govisdhat V. Ravoi . I. L. R., 12 Bom., 33 

143. Fttregisl e red 

agreement by mortgagor to sell to mortgagee — 
Subsequent assignment of equity of redemption to 
third personfor value, bat with not tee of agreement. 
— In a suit for redemption filed by an assignee for 
value of the equity of redemption’ against a mort- 
aagee in possession, it was found tlut the mortgagor 
had agreed with the defendant to sell the mortgaged 

13 r"" 
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DlOEsT Ok CASk4! 


•y yns. nn-n, AWD PDRCHASEIl— ceji tatJ 
13. PLECnASE OP MOBTOAOED mOPEUTT 
—teneUitd 

prnou., to Em lli»t port of th» pnrcU»fr»oo«j 
Lai Le n otLnowltijvi u paid, oud that tli* bolaoco 
tad tK<ii ttad cd n fmrsnoDCO of the acrtemrot. 
{t «u fart a f osd that tLe pU tiliS had taktn Lia 
Utgnisr t w th ootire f tL» *Lo * agrwnifnl »bJ 
t£nl* Tt *CTf€oi nwTiUr^ltttti tr'gja- 
t red- litld tL» LoogL tL* igr»citoit »»» ot* 
L « Q ndiB ■ *• cK-ating ao mtcml la land 
•all m h e uicd for iL* pnrptB* of oLtauttoj 
•pc fr pdfcrmacc)' and tLc plaistiff La uv po 
chiitd br *^>1 rrdojBptioo w tb tol c« a* aLoi 
«ai c-ot Bt Utd to rtdMa. Per f*r Tht piaioti? 
Latmg iLOwUdg* of fL« asrecatot »aa pot B|K.a 
OLOuuy to asCtrtaiB orbrtLcr the trader bad Uai laadr 
aad whether there wu aay oh] etioB to hia poichaM 
cmtLatcroasd. Asiirauu e TutCTRi:* 

‘ {LlaB. la MatUeOo 


144. Non payment of purcliaa*- 

BXOney— reader— yevoxal a/s Cnrt—bnttbr 

epert/r fnt m**'* PluatiS lad auredlittaa 
coatnet w th cat of the defcadastt for the patchtae 
of otw mmomUe property aad aft r m naJs a 
aaall addae e the oootract «ai «n lea eat aad 
resutcred. The porehaia refaua, to pay op the 
nr haae-iLm y uleaa Ibe resdor p«d the <o«U. «e 
ull the otti ( rrpabatioa the UlUr teuU the 
property s a third patca. The pr«cai toil woa 
to eoaiptl the ecmpletMa of the eiotraet and d li ery 
of the pr petty Utli that the Coart vea hcond to 
aee wh thei t wai or was oot the latra icq that 
aeoop eeasdLiodiOsUlethoold take place altboogh 
the puzfhaM-a.OB t was net paid. lliU alio that u> 
mg fo h a tut the plurtiif wai Uosd, if tie 
Lad Bca pre loody tend red the Rim y to the <1 fes 
dant to pay t m o Conit. klaniioo ncome r 
Hrsruoci.Uo as 15 W It..44 

Adoonca of parebaao' 
money L >c>y«rri Etpcfw^mt ^ t fur 
»o»«M c» B ad aac- -airS to ^ for Ibo pur 
ch^ of an »wa Th ertate was pnrehaaed by J 


ch^ of an »wa Th ertate was pnrehaaed by J I 
tnt waa c eyed to ih .Sefi tha..b(lcrt .1 coold ! 
tcai-tain a an t o obtain poeieia.aD of the Usd, be ' 
*aa.«o d opayewUadrrlLemcncyad aseedbjA 
UHOtana Cbcxter «ii* ». Aarasiion Caow 
Maralt,4»4 
Bight to refund of pur 
chase-money Ta Jars U gx t ft u,nu*-Su I 
Vv »ey — A porchaaer f property if 

wOHapoiMiBOBwaecoBtnittdtobe iten bat Ibr 
an-or -a nnahU to fulfil the contract, u at bbnty to 
TOe lor r»p»j£Bait of the parchaae-tOMiey and u not 
T *”* P < * *e> » i aa of the p opertr hloavs 

Lii, BtaaatiLat. SIT W., 336 

riit r-s f.., . 7 ^ 


VSNDOH APf P POSCIIAaEH— teaJ *ui. 
14. PimCUASE-ilONtY AND OTHKl- PAT 
MEM3 B\ PUECnAiEB— «»»f aaei 
anatn ai to the parchaae. the inaUer *M t*^*"*^, “ 
art. trattuo ; and it wai hdd that Iha » Edor had w 
aothorily toMlL IbepnntJpIecffseeaJew^Jc*'*** 
cot apply to euch acaae 

Bate CuenaB Dct 3W11„.» 

14B. Pr/ualhf^ 

toTSk oa/ftt«f— 0«i« esfsr*pW*«/« •*/»—« 
rsesrery o/y.rcWoc.e/v-Tbe ^f^U W 
aold rcTtam prepetly 1“ pUlatiJI. Thry afliT 
watJa refswd to iff«^ mutiUoa of lujnu la 
f the pUiatill. cn the grotiDd that he bad wt ^ 
elf a tertain mortsege <» ‘t>« Pff r««y 
proimeed la the coatraci of eaU to do. They aid -j* 
J pndiale the Ale or th. pUintiffi Ltk aii.^U 
Ur d that the nfoAl wa. not UiuaiBcaat toar^ 

4100 of th* tale aadllataanitfortLerreortiyMiM 

pnrci&M- money wooLl not he 
r %oo»ABrtr» 8lf W,iB» 

jjg c, / fs rwstrr 

deoon/ cf frt\u»-Mij-Q\il ys/«>a /• / 
ceac/ysers fertxtctS os-— 
of ttiEc»talUpit.pertytote»rtradepe^F^ *y 
U* oa acecanl of the 

tMieer the etodor harxnj w 

parcUMt me hy * fa 

pttiuK.hy tifetmte to awthrr «fa .( 

the porthaatr tt the aacLoo and of the c*lou^ 
• hii be Lad not iha mJ ct 

pa«haa<r wa. ix* U«nd to baral»d*^»^^ 
Let .ti.tw.ed to th. Tttuir for ejec^ 
w ih iS nwidse of lb* 

to reeorer the6[«at. 

PCBCiCrtUi 4 Bom, 

350 - — - ^ 

Suh if cu-forriMTt wJittt 

tPhere aaale by two wpwM « to fa .«of 

weeMtashlr oo the ptwind that th. lale by » 

eva r w U»at the teLai of th. Oher. 
n.lj Ml the nut £ the xtnd'e to itr® 
panlawm.-o. J fr«o the '’“^^^^i^yabi* 
tbet the parcha«-a«iey wa* a ^ 

by the hurt m 

wh. OojiiSM r Cai»A Lttl a Agra. 

3.3 A<A«d r/f'TT 

ciore-newey ty i» ' ay nl* 

tha a party laccecdin, ai to an he 

of which, by thewdowof llieptf«ff^j^tlir 
lohuiU, ha. been 
pnrthaW-iEOOcy paid to ih. w 

ducbargiog liiddhtue mlhef.tat*. ®^2gr* 2fil 

' PaUtrtlerepj^ 

tet — t t/r rtfttd /ptieitt* wwy ^ 

TbepUinUffagrecdtopurchaieUad^l ^ 

the pniehase-iDoney taiWe f™“ . aje* 

acre«mmt that If he did act rrguUr the 
be woJJ nturn the 

rnUrtd into poiKi.ioi. but ‘f*. Urk ba 

rrguUrthecoa eyanee hetu^ “.T^nUtled te a 
pnrehast money Uild that he aa. 
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VEKDOK AND P'OECHASEE-cojiiijjuerf. 

14. PUECHASB-ilOX'EY AKD OTHER PAY- 
. MENTS BY PURCHASER— coniinnerf. 

refund of the purchase-money. The purchaser who 
had obtained possession might or might not, aecor- 
ding to the particular circumstances of the case, he 
liable to pay the vendor a rc.ison.able amount for tho 
occupation of the land; but nhen uoset-off is pleaded, 
the vendor could only claim such amount by a 
separate action. Covut op Wards i>. Hota Kaxi 
Dm . 3 B. D. B., A. C., 353 : 12 W. E., 287 

Sea Gtnttr Prasad Rox v. Dhaspat Sisan 

[5 B. E. E., Ap., 48 : l4 W. E.. 20 

PBAiinDBAir Hakra c. RoniNsotj- 

[3 B. E. E., Ap., 49 : 11 W. H., 308 

153. — — — Purchaser at ‘ 

revenue sale afterteards set aside — Suit to recover 
pufchase-motieff — Voluntary payment. — A person 
who, with notice, bujs property subject to a contin- 
gency, which may defeat or destroy the interest which 
is the subject of the sale, is not entitled to be relieved 
from his bargain and to recover the purchase-money 
merely because the contingency coutcmplatcdactnally 
happens, and the property either docs not become, or 
ceases to be, available for his bcncBt. RaiiTDiirD 
Sxson f. BissEssPK Lad Sahoo 

[15 B. E. E., 208 : 23 W. E., 305 
L. E.. 2 I. A.. 131 

Eeversiug the decision of the High Court in 
Bissessto Laii Sahoo ®. Rahttohi. Sisqu 

[11 B. L. E., 121 : 19 ‘W. E,, 351 

154. Pight of vendor 

to interest claimed in part of purchase-money left 
unpaid by arrangement — Tender. — By an agree- 
ment between vendor and vendee part of the purchase- 
money was retained by the latter, but not as a mere 
deposit by the vendor. The money w as to be retained 
as security, that the property sold should be cleared 
of incumbrances and good title made. Tho vendee 
was not liable for interest unless ho should refuse, or 
omit, to p.aj the money so retained when the vendor 
should have shown readiness to clear ot£ the incum- 
brancer. Till then the vendee was not bound to pay 
or to tender to the vendor the money retained. 
AlHHAMarAD SlXDIQ Khak r. Mphahhad Hasib- 

PECAH Khan . . . 1. E. E., 21 AE, 223 

[L. E„ 28 E A., 45 
3 C. W. Er., 201 

155. Peposif by pur- 

chaser under contract — Contract yoitiy off through 
default of purchaser — Vendor's right to retain, 
deposit. — Beld that where a contractfor sale goes off 
hy* default of the purchaser, tho purchaser cannot 
recover any deposit which may have been paid by him 
to the vender in pursuance of tho contract. Px- 
parle Parrell ; In'rs Parnell, L. P., 10 Ch. Ap , 

, 513, and Some v. Smith, i. ll„ 37 Ch. D., Sit, 

' referred to. Bishas Chand n. Eadha Kishan 
Das ... I. L.E., 19A11., 489 

156. Pight of pur- 

chaser to return of deposit — Lien of purchaser for 
the part of the purchase-money paid by him , — A 


VEWDOE AND PUECHASEE— caaiiimei. 

14. PURCHASE-HrONEY AND OTHER PAY- 
MENTS BY PUECHASER-eontinuerf. 
purchaser of End who has paid part of the purchase- 
money by way of deposit, but who afterwards 
unjustifiably repudiates tho contract of purchase, or 
js gnilty of any default by reason of which tho s.ale 
is not carried out, is not entitled to recover tho 
deposit from tho vendor. Tho vendor is not neces- 
sarily entitled to retain the deposit merely because 
under the circumstances the Court refuses to grant 
specific performance against him. From the moment 
part of the purchase-money is paid, the purchaser has 
a lion upon tho property to that e.\tent, which 
Hen can only bo lost to him by reason of his failing 
to carry out his part of the contract. Baitasta 
xVppaji f. Whatekar Biba 

[I. L- E., 23 Bom., 56 

157. Unsuccessful 

denial of contract by defendant — Itismissal of suit 
by purchaser for specific performance for non- pay- 
ment of the balance of the consideralion-m oney 
within the stipulated period — Pight of plaintiff to 
return of deposit of the part of the consideration- 
money piid where speeijic performance is refused 
— Equity and good conseience—Pengal, N.-W. P„ 
and Assam Civil Courts Act (XII ofIS87J, s. 37, 
—la a suit for specific performance of a contract, tho 
defendant denied tho contract in into. Tho lower 
Appellate Court, while finding that there was a con- 
tract between tho parties, refused to giant specific 
performance on the ground that the plaintiff failed 
to pay the balance of the consideration-money on tho 
stipuEtod day, but made a decree for the refund of 
the deposit. On appeal hy the defendant to the" 
High Court, — Held that, inasmuch as tho defen- 
dant uusnccessfnlly denied the contract in info, and as 
there was no repndEiion of the contract by the 
plaintitf, be (the plaintiff) was entitled to a refund 
of tho deposit mado by him. AlOKEsin DassI h. 
Haka Chand Dass . E L. B., 24 Calc., 897 

p. C. W, N., 705 

158. — — _ — — Con tract to 

purchase property in cantonment — Pights of Gov- 
ernment »» such properly — Contract mailing no 
mention of Government rights — Knotoledge of pur- 
chaser — Suit by purchaser for specific perfarnianco 
or return of earnest-money- — Earnest-money when 
repayable — Amendment of plaint so as to claim re- 
fund of earnest-money. — On October 12th, 1837, the 
first defendant executed the following agreement in 
favour of pEintitt with respect to certain property 
situated in the Poona Cantonment : “ I have agreed 
to sell to you . . . both my bungalows described 

above, including the sites aud buildings together with 
the compounds, rooms for servants, stables, out- 
houses ..... and I have thE day received 
from you H5,000 as earnest money. After the sale- 
deed in regard to tho said bungalows E executed, 

I will get them transferred to your name in tho 
Brigade-ilajoris oilicc. ” On tho sima diy the first 
defendant received from the plaintiff H5,000 as 
earnest-money. A notice of the proposed sale was 
published in tho newspapers, upon which tho 
Poona Cantomnent Committee wrote to the pEintiff 
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VENDOR AND FORCUASER-f-*! iii*J 
M uniCHA^l>VO\tY ANDOTHLll PU* 
MINT-' DT lUnCUVbLH— 

tut O. rrumcot ctiUia 

niit* o'cT ilif jirnpcrty 1 Ulutifl llicn rt raandAd 
tW the “ir*! M ndiut ibooW oW*in Imb Oo»«B 
mcnt » 1 tri iI<T to liim ■ Ull hbJ c «aplcU t>U* 
in thr rrrjprt Ibc <lrf«iUnt rfluW and pTP- 
rare ’ o <'r»tt d 'Pd ttanifimrp Ui« ordinarj t^nlnn 
mei t tnii re wli b waa » mere w -uraucy and aent 
It to I'll t P ' !•» ote3 dwliniil V> ar'upt lU an > 
brou III 11 a P t to ruiDJvl tlia iirit dtlfrdant 
t. execute • e*'! tranalririig to 1 m a fnll and 

ctmrlete title for lOMCiiion of the projurty and f f 
itnl ai d ilaina,.c*. AUlioo,h api^iixitly nAanain. 
nronllieplfadinpa, aaiarac aaa ra aid by tha pan ea 
aa' to abetVir by Uia contact tbc plaintiff Lad fer' 

fntcdlia right tolia»*tL»eameiil-iiy'n»yr«toinfd to 

lliia isaae waa Loacrer alnici ut at the 
trialhy lie ‘'chordinate Ju l«f »hi ala lefoaid to 
allow tha jU I to oe azaen' 1 tj i anting a 
claim f r the r pa mn t of ll a ranieat o-«> ey oo tho | 
prounl that it aould ehan>.< the haraeb e of the auit . 
from *’« og one l^aaed oa tie 'o t net cl the 12(b ' 
(Xtolicr IhS into a tuu aied e the fact that i 
^reha. n icr leea a e ■itnut at all hetwitA the 
part ei 11 <aa)iit>d the auit The plauitilt ap 
peal d ^ i e ntiad d that the eoiiUaci waa that to* 
oefen ait tlooU p « an ala^ota tide to tha 
ptcpirty an I that u be waa unaole to carry out 
thii ro imet, 1 « aheaU rctim the enncal'Uoaty to 
tha plaintJT UtU il) epos the cxidtoce ftr 
lauax CJ aud Frixov dassm and Utjiasi. 
JJ (CavDT J 4nifl cafe), that Uie kaowladr* 
thatthaprcpirtyiB qnotion naa held upon cantos 
ment tetiare ana not btooghi home to tha {mm* 
tiS and that tla Cegrt eoold nit impnto aueb 
hsowledna to bun that the terioa cf the conttnei 
lUtlf wen calculated to induce the ilaistiff to be 


that the defciklast waa ael uig not a QiiTC m ornlla 
Uenie to occupy the Usd. bat the laod tlaclf 
The defendant agreed to atU the land and having 
done to, the onaa lay open hus to ahow not only 
thatheinWmdcd to aell only caatoumeat occupancy 
n^hta. hot alai that the pla ntiff no lenlooi that be 
wai p irchai n„ the aame. (2) That the defendant. 

being in defanlt and being o laHe to pye the tiUo - . ... be tiim. ji*’“ •— , ; 

centraeted for a! oald ma n the earned money tothe , to l.«m rolf» 

pluatiff n>Id by the hall Tench thii Iho > chaacr w.a entitled to tL L. B, Ap. 

amcadaient of the plaint ao aa to n^e it loelade 
a claim for the rtfund of the cameabiDoocy ought to 
Uxeb^».pj»td alUiougUcotaahe.lf.wiiiiUUUt« 

•^eeftlecaae Thenght taapiaCai^cfmiaiireol s 
or. in the alUmaliv* to a return of Iba 
moocy ahoald be ditentined la ooe and the 
V'*'*^^^*'* failing to obtain s decree 


VENDOR AND POBCUABEE-coaliantd 
IL ItRClIV-K MOMV VND OTHIB I U- 
BbNTS IIY I*Ij 11CJU''LB— ceaefaded 

160 -VolunUry psymeat-iar 

•caf fa pfctcai cife 

cent s ^e about to he ifrec*!^! U “ * 

VCCM cannot U called a 

It la made I y the judcmcoWchlor oe by a itod 

r ll4J*t>JfC»CltaSZl . • it»W.«.,WO 

JOQ _ — —Pojrmeal if 

ptn-iMUr of tzupiioa ttlt-fprcUurlaiL V‘» 

pirthaacr waa held c«t tied W rccoftr the a^^^ 
pud by hio oa accoBol of I ratmaa “rtfem.ei ah^ 
IQ laakinr th(»e joytaenla, he xneicly acted tx H 
debtor who Ud bonowodlhe money Iroai U*.«' “ 
what he did *u to aee that that money « “ 

dcrid hia own pnrrhaao uBaaf^ and of 
which he waa at lUt time 

— yole 

wader o//ociei»af-C«rcaf 

ataaoxakof ■hwhhawaaowjiar.tof 

m.axah z^l 

tioa of a deeioe oOaiacd apaioat T by ^ 
the aaoaat el that <!«»•*« 

•huh lie had purthaaeJ Uwg aoif « 

/waa nndi* no obligation oUiaf*i»» to !•?»“* 

wmoanltf tbeAxrte N»fd list ^ 

agaiaaV T ll» ««« » JU“L 

•^*’^“*3aiaB,A.C,88.WW.BeaS0 

__ _— — — i*aKi«*/^ 
, ffiada wideif— J/ieaof ea *•' - 

‘ »e percteerr fo rrceccr atnejpeii ea^ y 
, ThipUiotiff parchaaod an ot*.« *^Seha^«' 

t widow is yoweaaioo.aad alUr hi* pn” 

1 dcu foeVhuh vn-y 

.,oc»lly the daughter of the c«<we^^ pt,aM<Q^ 
/.•rty aa heir of her father and rw 
of It from the purehaM bj *^a5nlof 

fhea aoed the heir for a {i'll,, the J-or 

jDortguprdiht p^ by Potay 


for ipeafio pcifonnaiiee ibonld not be dnrcu to a 
^ If be M en 

_ ^ rihtf la iliRt fonn The cirauiuitance *i»«e 
perforaaaceU 

coiitr*rtT^** 'f baimgrecard to Ibeicrmaoftho 

the « !? >“ '■6 ‘O 

T.r...a e ^ Bire.he la entitled to a 

refand of thedepoit. iBsaaiuBHH t lixtcaai 

11 L.Ih,21Bom..8a7 


lUatMJta Mitu . ■ ^ 

13. pliUClUbtBS. KlGUTS OF 

PirijaM^csBiWte 

1 Q» — rurchaser 

eiecntor-/a7«*c* 

parehaacT from a UioJn l«Utor 

to the exact amount of the debU^^"^ a, 
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VEiroOB AND PDBCHASER— 

15. PDBCHASERS. EIGUTS OV— continued. 
not look furtlier than the will itself. lloOPIAIl 
KitEiTBi' f. llonisfA Cutmy Bov 

[10 B. L. B., 271 note 

165 . — — Specific performance, 

Bigllt to — Sale iond fide, but not of Jinal 
characiet — Frioriti/ over aiiarbing creditor . — A 
deed of sale, though not strictly of a complete 
and final character, yet, if gemuue and duly attested, 
may be sufticient to hind the property and to give 
the puieh.iser the right to demand a specific perfor- 
mance of the contract and the execution of such 
further assurances as might be deemed necessary to 
invest him with a complete title to the property. 
Sucli .a deed noiild necessarily prevail over auy 
intermediate attachment of the property for debts 
due from the' original proprietor. Lazla. Cixcoxee- 
ZAZ Xagixdas r. Sawakchund Hauedas 

[5 W. E., P. C.. Ill 

168. - Validity of sale — Sale for 

valuable consideration — Intention to transfer . — 
Seld tluit the mere fact that the sale to the plaiutiff 
was instigated hy some discharged mortgagee does 
not of necessity make void the plaintiffs right as 
purchaser, if it be found that the vendor to the 
plaiutiff hod some right or interest in the property 
by inheritance, and transferred it for valuable con- 
sideration, with the iuteutiou that it shoidd take 
efieot as a transfer, of his rights as heir. IfAHOSlED 
Paiaaii Kdah V. Gtooa Bah , . 1 Agra, 112 

167. Conveyance by 

morfyayee with patcer of sale — Jbsence of confir- 
mation by mortgayor. — B 4' Co , mortgagees with 
power to sell, sold the mortgaged property to the 
defendants. Ko deed was executed uutU some years 
afterwards, when the mortgagor wiis dead. The 
deed was iu the form followed when a mortgagee is the 
vendor and the mortgagors join in the conveyance ; 
hut the words of conveyance were by the mortgagees 
aloue, and without auy confirmatiou by the mort- 
gagor. Meld that the purchaser did not by the 
deed acquire an indefeasible estate. Douceit i>. 
Wise . ^ . - . . SW. B., 157 

168. — — - Effect of sale — Purchase of 

rights, of hlahomedan tvidow — Failure to take ac- 
tual possession.— By an order passed under Act XIX 
of 1811, A was declared entitled to take possession of 
a fourth share of her deceased husband B’s estate 
which devolved upon her according to Mahomedau 
law. 3's nephew C sued to recover this share on the 
ground that A had been divorced and this suit was 
pending when the present suit was brought by the 
purchasers' of A’ a rights. It being found that A never 
took actual possession of her share under her decree 
and that O was in possession of the whole estate, — 
JSeld that A’s vendees could act be placed iu a higher 

' position than their vendor was when C’a suit was 
biought against her, and all that ".hoy were entitled 
to was the right to present her ia the pending suit. 
Mahohed Gowhue Ant Khah ». Azeemooddeek. 
Mahohed Gohuk Am Khan ■». Shheothsissa 
BEomr » . • - VT. B., 1884, 83 


VENDOB AND PUBCHASEB— 

15. PUBCHASEBS, BIGHTS OP— continued. 

169. Purcliaser of fractional 

sBare of estate — Right to cultivate land — Rate 
of rent. — In the absence of any reservation or restric- 
tion, the purchaser of a fraction of a share of au 
estate acquires a right either to cultivate a propor- 
tionate share of the lands cultivated by his vendors 
ou the same conditions as to favourable rents as those 
under which they, as proprietors, cnltivated it, or to 
claim his share of the rents of these lands just as he 
would from any raiyat of the estate, but without auy 
other sum as mesue profits. Chtthn Singh c. 
Kavessue Kcoxwue . . .5 W. E., 117 

170. — Specification of land sold 

— Purchase of specified land with description of 
amount. — A party who buys ■> specified talukh with 
theadditiouai description tkat that talukh contains so 
mych laud, gets the whole land which the specifica- 
tion of his vendor covers and which was intended to 
be sold, although it may be more than was contained 
in the dcscriptiuu. Ameeeoonissa Khatoon r. 
Khmoea Kant Roy . . .14 W. E., 117 

171. Omission to 

specify area sold — Jlisdescriplioii — Compensation 
Jor smaller area. — The specification in a deed of sale 
of land of the area of the laud sold prirnd facie 
implies that the area w.as regarded as material by the 
parties, aud, unless it is clear that the precise area 
was not regarded as material, proportional compensa- 
tion will be awarded to the purchaser of laud thereat 
areji of which is found to fall short of the area 
specified iu the deed of sale. Stoeman Vadh e. 
Teikaihi Vewi . . . .12 Bom., 10 

172. — Specification in 

Sate certificate— Sale by purchaser at epeeculion 
sale who has obtained posseseion wider a certificate 
of sale more extensive than the decree, — Where a 
decree-holder obtains au order for the sale of his 
judgment-debtor's interest in certain property, and 
becoming purchaser at the sale which follows, receives 
a sale certificate going beyond the order, he cauuot 
avail himself of anything in the certificate beyoud the 
order. If, however, he obtains possession according to 
the certificate, aud sells to a bond fide purcliiiser 
without notice of tho diilereuco between the certificate 
and the order of sale, the latter has a good title, 
Goweeb Ktntoii Bhcttachabjee r.Sc-RHTHCiniN- 
BER Doss Biswas . . .22 W. B., 408 

173. ; Non-registration, Effect 

of — Proof of actual contract of sale and possession 
on payment of purchase-money. — Seld that it does 
not follow from the uou-registration within the time 
fixed for registration of a deed which was executed 
before the Eegistratiou Act came info operation that 
the purchaser has acquired nothing hy his pui'chasc, 
or that the vendor is to resume possession of the pro- 
perty, if it be shown that there was a contract of sale, 
and that iu pursuance of that contract the purchaser 
paid tho money aud obtained possessiou. EAirSHEHN ' 
Dass V. Bah Chhnd . . .1 Agra, 283 

174 . Non-registration— Safe of 

decree — Decree on mortyage bond — Registration — 
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VEKDOBAlIDPXniCHABEIl— f«». j 

16.PIBC3U’«EBS niGIlTS OF-«>»< 

s allloturuif ifcre*~X awnofcoUa pnreorttd 

to «.3 to J by priTfttc ttif ill niiiti t Uf n>4 
inleHtt in o infitei6»-4ecrte oUklnod b5 Inm U » 

»u t on » iEortE»g*-boa3 »g»uulllie Iaort^5^w Tli« 

deed of u]e «u ncA nguter^ JLftenrirdt, b* n 
Tf-uUred deed of •*!* ^ eonTtjrf nil b * 
t ll« and intmit in tbe uino dKrt* to A i/tM 
tUl tbo T gbt to umito lb* d«iM «i n nertpngo- 
d OIM d d not pwl to B KoOl LlU C80«t>BtT 
». Nirti* Ncso M»OH 1 . 1 * 0 Calt, 800 


ITS. AEslBonent of Indigo foc- 

tOl 7 — Sijtt /« «»! and to tad ja «»aaa/aff»/*d 
— W ben » pUiatiff intd oe tb* UWsrd ponluM by 
bim of tbe ngble ud tnUrata of eaUio part « lo 
nn Indigo connrn. t n« btid tbkt tbe renti oBectad 
and eppToyTutrd and the lad go masafutand 
tnben avay brf re tbe date el tbe pnrrbwe eoaiJ 
not loro part of Ibe itaree and aaate eold t« tbe 
pla stiff osl u tbe tale of tbe aueta etc- bad been 
ae frm eotB dale pn r lo tbe da.e f porebaae 
CnrsntB Cooxiii r Wnatyi 

tlO W JL, 3U 


VBNDOn AND POBCIlA8EB--r«.-.aaei 
15. ItECBAsl'Il.'* KIGUI< Or-rtar/a*A 
wmrirtor of aa w Jigo faoterT bad oa deainJ 
oo It for terclre ytara, nor app leeJ tb* aaaigtiee « 
....ierire M % dcU dae bj lic U «aa tli 

Iba he roald oot tome down on toe p c^ai fw? ' 

lore, but nnutUk to tb* obligor of tbe load p**! a 

OS8 

ITS. — KlghtofpurcluiMrtotreej 

aUndicK oa l»nd— *»f* «/ faW— ^oat/i'" </ 
irarew* frt r «/ f »a; * « 
atUel^ ta tbe faith art iBflaiM in the legal H" 
lenU of tb* land and j»aa to tbe IranaftJW naif a 

drtd of eale of ibe Und oo *bieh tbry *-*-4 t 

a diffiunt uileotk® U capreaaed cf I 

mtawd. ^o.Bch inUnUxt U nfceeialdj 
lecaBae tbe Irtea art tsartgagt J pnw to Ik* 
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. . . / fe rredi/ee «/ (le /a<loff—CrrJ Itr 
it fXii ef—Dtt* pert* Coifeeel f* <*4* «•< 

.1 by deed dalj regiitmd, aeugi «d ku blerceti 

adi^ factory to D lo tb* deed vu a rratal that 
tt bad been agreed tbal B iboald uVe errr tbf desa 
po«u aceoaotof tbe facUry u tbeaane etauJoatb* 
30tb Septnaber l&iS. C ined .i and B puBtly lo 
rtooret rtst is reipert of lasd* «b eb bad 
ecrapied ander a lean freai C w tb aad for tb* see 
of tbe factory and vhicb era* da* on lb* SOtb Srp> 
tember ISuC. D raued tbe defesce tbal tbedrbtva* 
eok uuladed in a Kbedale, dated SQtli ^pteiaber 
1 SS6, t^td by d and Tbirb be alleged lad been 
fninlib^ to by A a* foatamiog a but cf tb* 
liabiktu* of Uie factory JltU, if a trader or olber 
penOD la tide nnutry aai gn* bi* itorb la trad* and 
cSertitoasotber aM neb other pereoo tnloaloloa 
eontiact wi bib* Crat lo p*y tb* debt* of tbeCODCQS, 
or a ttrtaia portion of nch debt*, th* contract and 
nMigoanit crral* a kab I ty to lb* rreditora In vboM 
uioar eoeb contnet i* made, vbicb they may enfsm 
by lait cor u tbe cred tor bound to elect between 
na cngisal debtor and tbe auignce but be may ioia 
them a» eo.de£endaiit* in tb* name aait. JTiU aleo 
f* raicocK CJ, and Nouus aad Aaur JJ 

ttB* be rtmanded to tbe loner Conrt to ^ arbat wa« 
rv.. A and if a* to A taViazeiter 

xth ij S awoost of tbe factory vbetbn th« 
Ku»«.***-»* ***“tial pert of the contnet or not. 

CttA.JJC JftTT» 

bH.l..E,8up Vok,64 -WB.,? B.,a67 

rKooLKooawAt, CsAsnoJi 

LO'W E,ActX,80 


i « f Ibr Bjottga^ i* mad* la lU 

laaocaaai baiaiLiou SlO 


Ifmutaa \ 1 . 1 . B, 22 Bora, 010 

r.*fe*J.r*le/df/» l\»fi</»- fraai'ir.^ 
frit Ml fn c/iSSaU 
- mtUtnal JtJtH i* yT»F«'<» 
malmal d.t«rt la PrvV^f 
Tnaeffrot Erti-criy Artljl' ef 

J.f«t« IbeUtiTto an iVut*. Sack **«*<•;.* 
eoortaledbylWTtado* 

li&MtuuPii 1. a. ji, JV 


1 C. 'iriLNO A*lDt > 

IBtt Or.nal ^ 

on l0 Ur* aalalif* V 
Ae/Moi r/r»f..r..U0r.lt, 
purriurtr — tt biTB a pmeo purrb*«*H 
Qodrr a deed rf eale, ia n^tbeTe^ 
to apply lo tbe rereno**all»»tU*» . 

lb*UoiiU)lbe naat of tb* Tcndoe, wd 

bolb pcreco* clrarlynndaatoolwbattbeyA^ ^ 

- 21tU tint lb* rcfnaal of lb* rtrenne aA-. 
enter Ibe purtbaier'* tame la tb* 
d d net coail tat* a gr^d^ f« 

fSS-W B.)\^ 

ISL — SotiJM/ 

rl*<t Jrom y«*r<ii«a of Afiad* 

ua mortgastd oUl*. Her gV/". * 

with th* mortgegwj Inili t nt e d * nko 

which eb* era* reprmenled by tM ^ 

nbmdled to a deem* i aad tadoW ^ 

property was eold aad tb* defen*^ t^^bSaC a 
portbanrr SM Ibat, lb* let 

tom4JiJt panba»er,tbe sale wae not 

add*. KHeraassflisi Dasssa t, ^ 3J3 

UmiB 

S a Kl.™ Mom. Mum. '.K?Sl 
M07ZB Distil * 
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VENDOR AND PORCHASEE-conitimei. 

17. TITLE. 

, 182. Implied contract for good 

'title — Suit iy vendor for specific performance — 
Specific Relief Act (I of I377J, s. 25 — Title derived 
through will of former owner— dfecessiiy for 
prolate — Succession Act (X of 18S5J, s. 187 — 
Notice to complete contract — ^escisiioa of con- 
tract — Clause in contract reguiring vendor to hand 
over deeds relating to property. Construction of . — 
By an agreement in writing, dated the 20tli Tune 
‘1888, the defendant purchased a certain house in 
Bombay from the plaintiff for H6.C00. By this 
agreement the plaintiff agreed thiit at the time of the 
execution of the deed of sale he would hand over to 
the defendant “ the title-deeds, vouchers and bills, 
whatever there may be relatingito the said property." 
The agreement further provided: “ The time in 
respect of this bargain is fixed at two mouths ; within 
'this time wo are duly to have everything cleared.” 
In September 1890 the plaintiff filed this suit for 
specific pcfomianco of the agreement. The defen- 
dant pleaded : Ist, that the plaintiff had failed to 
show a good title to the property; 2nd, that the 
plaintiff had not handed over to him all the deeds 
and documents relating to the property ; 3rd, that 
he (the defendant) had lawfully rescinded the cou- 
bact on the 30th August 18S0. It appeared that 
in 1880 the then owner of the property, oae N, had 
mortgaged it to ouo V, and that on the 2Gth October 
1832 both mortgagor and mortgagee had joined in 
conveying it to ouo C, This deed, however, had not 
been registered and was cousequenlly inadmissible in 
evidence, and was rejected at the hearing. C had, 
however, after his purchase taken possession of the 
property and had held it until 1885. On the 6th 
hlay 1885 he sold it to N, Prior to his sale, viz., in 
1833, N had died, and left a will appointing P” his 
executor, but no probate of this will had ever been 
obtained. In the sale deed, however, to J of the 
6th May 1885 V had joined as a convoying party 
both in his own right and ns executor of N. On the 
29th September 1887 S sold the property to the 
plaintiff, who, as already mentioned, sold it to the 
defendant on the 20tU JunclSSS. Beld that the 
plaintiff was bound to give the defendant a good 
-title, or, in other words, a title free from re.asonable 
doubt (s. 25 of the Specific Belief Act I of 1877). 
In tho absence of a contract providing that tho 
plaintiff should show only such title as ho could give, 
or of some other special contract as to title, the 
general law laid down in s. 25 of tho Specific Belief 
Act 1 of 1877 must provail. Meld further, 
disraissiug tho suit, that the title shovra by the 
plaintiff was not a good title. Tho couvcyaucc 
of tho 26th October 1832 by the mortgagor and 
mortgagee to C not being registered was not admis- 
sible, and could not he referred to, so that it was 
necessary to regard N as still the mortgagor and V as 
still the mortgagee of tho property, while C Bad, in ; 
-some capacity or other, the actual possession. That 
being tbo state of things, N died in 18M,and it wm 
alleged that he had left a will appointing V his 
eiccntor, but no probate of that will had hccu 
obtained. The equity of redemption remaining in 


VENDOR AND EtTRCHASER — coniiuued* 

17. TITLE— concluded. 

A' as mortgagor passed on his death to Hs executor 
V. On the 6th May 1885 C sold the property to M 
(tho plaintiff’s predecessor), and F joined in the deed 
of conveyance as executor of N. But it was neces- 
sary for the plaintiff to show not merely that he 
joined as executor, hut that he had a right, as 
executor, to convey to B the equity of redemption 
which had como to him from A. By s. 187 of the 
Succession Act (X of 1865) the only mode of doing 
this was hy the prohate of A'’3 will, and this had not 
been obtained. If an heir of N sued for redemption, 
the defendant would have no defence, unless he 
could prove that ho had acquired the equity of 
redemption. For this purpose, by s. 187 of the 
Succession Act (X of 1865) probate would bo neces- 
sary, and be would consequeuty be obliged to prove 
the will and pay duty upon all the property included 
in it. That would be a liability which the Court 
could not impose upon a defendant resisting specific 
performance of a contract like tho oue made by the 
plaintiff. Where a vendee ascertained that the 
title of property sold to him was derived through 
tho will of a former owner which had not been 
proved, — Quwre — IVhether a notice given by him 
(the vendee) to the vendor to produce tho will and 
give satisfactory proof, its being the last will of the 
said owner within four days, was a reasonable notice 
so as to entitle tbo vendee aftenvards to rescind the 
contract. A contract of sale provided as follows for 
the handing of tho title-deeds of the property to the 
purchasers : “ And at the time of the execution of 
the deed of sale yon ’’ (i.e., the vendor) “ are duly 
to give os, the purchasers, tho title-deeds, vouchers, 
and bills whatever there may be relating to the said 
property,” Beld that this clause meant that whatever 
documents of title were necessary under the terms of 
the contract, or under tho general law, should bo 
hauded over by the vendor to tho vendee at the 
execution of the deed of sale. Maboubd Mixh.i r. 
Mnsiji Esaji . . I. L. R., 15 Bom., 057 

18. VEKDOK, BIGHTS AXD LIABILITIES 
OF. 

183. Unpaid vendor — Refusal to 

deliver under payment—Right after delivery.— S 
party selling laud^ may refuse to give delivery until 
the considemtioa is paid ; but having given delivery, 
he bus no right to retake possession and pay himself 
the purchase-money out of tho usufruct. Pbsm 
S oosDCBBE Dossia V. Gbisit CiioyDEB BatrcTA- 
cwAniEE 10 W. E,, 194 

« 

184. Failure to pay 

whole of consideration-money. — Wlica a vendor of 
land is not paid a portion of tho consideratioa-moaey, 
ho cannot wholly disaiHrm tho contract, but hs can 
establish his lieu on the Uud as au unpaid vendor. 
Mohsum; AiiT c. Babasoc Kobb , 2 Hay, 576 

185. render's ' lien 

for unpaid purchase-money. — In a suit dalaung 
possfssica of bnd parchased by the plaiutiff from the 
defendant, tho Muusif threw ont the claim for want 
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■yiaSDOK AMD PUKCUASEB— 

18 IIMDOK EIGHTS AED LIU31L1IIES 
OF— rca/miMtl. 

tonnacmliou Vut the Dulrict Jodge found tL»t 
the pluotiff wee nt lied to b»N e the Uud, icd Ui»l 
the d.fcuojiiil i ht »ac for the jufcbaw- money 
JJeli Ihfit the eqmtat e doctrine of the eendor'e Un 
foroLiiilv rchise money applied to the f»ie hut 
uthe Eirtt t Jnlpo had not decided irklhcrthe 
defendint had tucreeded in prorinfc that Ihe pur 
chate money ha«l lot been paid the auit ahooUbe 
remanded for a fin ling be him on that laauc hn- 

liiPi HifiPra c MistiTpa bis Biiippa 

[3 Bom , A C , 102 

180 — Coalrorfioae/I 

Und—HttfUiibH £e tail hv reyiWered Aed — J 
auedloicco\rr<crlain land which be claimed under ' 
Mtgulcred deed <f »ale crecoted hj the owier 
Prior to the dale cf ih a sale to A J/ bad be« n put 
in posactsioa of tl e land under an tgrement (o 
puichaai. the laid fur ItSLO. The aal^ad to it 
had rot 1 hn ^•coteJ becaui oi ty E900 I'f the 
pnrcbaae tnonev bad been paid to th aner JTeU 
that ^ could net ^ro^e as it was oot open lohta 
vender to rea. 1 the coutrait with 3f MOil-ls r 
Apaats I. L. a, U Mad., 203 

187 iaiUrt lo ftg 

Bfrrliea of pnn ) air ui «• —The reudeca cf ceiiaio 
Usl.a portion of which oulv waa ui th ir i>oaacaauo 
by Tirtoe of th aatc the rest being lo the pasaeattou 
of aalgai^ci ased for a dcdaratioi of their ngbt 
to neh land, and to hai« • tale of a porima of 
aseh land, nade after it bad beru told to them, «l 
uide RtXi that, inataiucb ai the tale to them had 
tahn effect they wire ent lied, a tmthataodiog the 
whole of the purcliate>iroaey m gbt oot hare been 
^id, to a decree at cUiuied and tie rendora, afthey 
W any clasi m respect of the putohase-ioime), 
dcBld be left to teti then remedy Ktail r 
Gisoa Platan LL B., 4 All. 168 


183 1— 


. oj , 


— Stiff agt 


- oofai ttoJort—Jstmi, j„r 

I*foU„eJ„oi,~Uicl,„cf-r,sHoJcarr„r4 

-A firm at Cawi pir-e sent an agent to Saron | Uiu 
lu ' f • V P««b4ste m cottoo. and tbe 

AintiJ’ at tbe uiilanee of tbi person so depobd 
Wde priKba*, and sopphed funds, both for pnirhase 
and for the r cama i andmsnrance the agr^domir 
nolkng but cousenlmg to li« arratiy emenU aod print 
l^ia on L- ouployer’a inrtespondents in r.jme,u 
derpalcbedand msured, b^ before 
^mg heir d .tmat on the firm hec.me^Irwt: 
b« ‘® ‘*‘‘«P“««on ollheai 

r, 

'■'1 ■“ >l« s, 

gocdate^^‘‘^“^a““’"r "'lI-dnlieDontbe 

^ eoodi: r^,‘i for the 

ErtwdSl contract for the aala of tho 

An unpaid Tendor,la.a« 

S Sta 


VEOTDOB AND PDBCHAfiER— 

IS VEbDOn. niOUTS A^D LIABILITIES 
OF— ecafouA 

to aoch purthiae, and are imt bound to dv Irer the 
coodf until they are rtimbaraed or aetnred to sneb 
advaneta and Imlditica, audauagcul inlhjt characfef 
lain the position cf an unpaid rendor l\ here tbe 
tendor la not othcTuiee paid than by bitu^ reermu 

(ha iniolienl’i aeceptance, be may, In tbe ereut ot 
the porthaier'a Ineolvency. stop the goods Iboueh be 
Ute nesoliated tbe bilU, and they are sldl ontitaud 
«« a^not yet at matnnly \t hilst the goedi sold 

remain in the handa of the tamer employed to conrry 

them to their ongioal dtatiuslion, a» bitweei.ltujir 
and seller, no case cf foostmctiro possiaa on a-sscs, 
unleaa when th* earner enUra t jprusly Into some 
new agrecBint disUnil from the or g oal wolracS 
to eanmjre So also the mao act. of mahuig v 
lamiding the goi Jj. or gning noUee to tbe ^ur w 
hold the good, for the buyer, ihcugh imue uith mteo- 
l»o to Uke pewseumu. do not esUlUh a comtrac'ne 
po<«asion. or affegt the right to atop 
tVherolhe nght of iloppaga i» “e 

coaaignor it canncl he defeated by the “ 
other erediton of the cwsignee the 
harmc an elder and prefarential Inu- 
DauMiTa . QAgio.'^ 

SlofP«3*'* 

/roasi/a-Boilsfoy rtc*<pU-Sftei 

roifciiy raceipf* ” . •»« - 

reeeipts-Ceafroef Jot (IS p/ 'oi^T 

The firm ti C D tamwi on husiw to 

J. the agent cf the 4m>, bought frtm 

dcfcnoaiit Jf at B J*p ir a quaubty of wheal 

at J a nquot rcM ou tbe 2Slh aiJ s Hh SW 

18s9 ewsigned by Jfto_U>e 

bay, oa the undcrsUndisg that the 

u.rv lot to hare Ue "heat unUl^cy had 

I bnudia drairnin respect of it. T^ 
to Ikimbay eo the 28th and S^th ^ reswt* 
eonaignmenU, r.r.of 56.10* 
tircly. and two hnndm for B1 Ca» 

llrely payable at Sight were hy A 1 1 8 i»P 

oa the Sio of C D m Bombay, and 

to B. who thereupon handed to 

r«ipU to the three conaigument, wln^ had 

des^tched by the first defendant’s *6“** *‘5 } A" 

i^mbay oath. Ht J““« S^^aris 

tbe Sad June by tbe firm cf C D ’^^‘^■rvi^litsr 
stopped payment and t«sme mwlrcnt, T^ 
recapti giren by JT to A at andeimen* 

foUoving tomt “Sectir^from Bt 

Ucned goods. ISl bag. of not b« 

b* produced by tbe consignee or the 

dcLrcredj If he d«s not ,bom 

«ada»e a request for ddirery to tho P«^ ‘ „,i 

hewishc.it madA HGie tone- 

way receipt, li sold one er m^ umei 
ment must be a ihst net ^er to d ooe^nna 

per^m or firm, and this ^Ucc 

If nmre than one eider appear imtu 
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VEUDOS AUD PITKCHASEIl-co»/r«t(«rf. 

IS. VEISDOR, EIGHTS AXD LIABILITIES 
OP — eonliiiueci. 

thereof, c-acli order must bear a stamp. 1 -(we) hereby 
certify that I (\Ve) am (arc) aware tkrt the Southeru 
hlahratta -Eailvvay has received the abovementioued 
goods- subject to the couditious uoted ou the baca, 
aud that I (we) agree tliat'it should receive them sub- 
ject to these conditions. (Sender’s signature.)’’ Ou 
obtaining these railway receipts, A sent them at once 
to the firm at C D in Bombay, aud ou the 31st ilay 
lSS9 they were endorsed by C, a member of the firm, 
to the second defendant V to secure an advance of i 
H2,000. The endorsement was as fulloiis: “Sicua- 
ture at C D. I have sold the delivery, as per this 
receipt, to F. The handwriting of C.” Two con- 
signments {v!z., aO bags aud lOi bags) and pait of 
the third {ch., 73 bags out of ISl) had arrived in 
Bombay by the 2nd June in bags bearing C I>'e 
marlrs. On that day V applied to the Railway 
Company for delivery, aud paid full freight on all 
three consignments. Be was allowed to remove the 
55 bags and the lOi bags. After having done this, 
he loaded his carts with the 73 bags, which had then 
arrived, out of the consignment of ISl bags without 
any objection ou the part of the Railway Company, but 
he was not allowed to take them out of the station 
yard, aud the 73 bags were consequently unloaded, and 
together with the"^ balance of the consignment of 
181 bags, which subsequently arrived, were retained 
by the Railway Company. '1 he reason given by the 
Company’s servants for the detention was the receipt 
of a telegram sent by li from Bijapur, on healing of 
the dbhonouv of the huudi for Rl,500, directing that 
the ISl bags sbould not be deliv ered. At the trial 
the Judge found that this telegram had probably 
been received before all of the 73 bags had been 
Io;ided into the carts. Meld (1) that there was no 
such delivery of the ISl bags to C i/s agent at 
Bijapur as to deprive S of bis right of stoppage 
»si iransUu. (2) That there was such a delivery of 
the 73 bags at the railway statiou to Fas to deter- 
mine jS’s right of stoppage in Iranstlu. It was to 
he assumed that il’s telegram did not arrive in time 
to prevent the bags being placed, with the consent of 
the Railway Company, ou F’s carts, for it was not 
until the carts had been loaded that the Company’s 
servants interfered to prevent their leaving the 
statiou yard. Before that time the freight for the 73 
bags'had been paid by F and the i-ailway receipt had 
been givmi up to the Company duly signed hy 
F’s servant. Everything had been done on the 
part of the Companj' to divest themselves of their 
lien as carriei'S ; for the mere fact that the carts 
were still standing in the goods compound of the 
railway station after the hags had heen placed on 
them could not affect tlie question, there being no 
suggestion that the natter as between the Company 
and F bad not been completely settled. (3) That 
the railway receipts were not instruments of title ! 
within the meaning of s, 103 of the Indian Contract j 
Act (IX of 1672), and that by endorsing and banding 
them over, the firm of C D did not assign them to F 
within the meaning of the said section. Gseax 
Ltdiax BESiKSTrrA“RAii.WAV Co. r. IIasjusiias 
Ramkisov . . . L la B., 14 Bom., 57 


VENEOB AITE PDBCHASEB— 

IS. VEXDOR, RIGHTS AXD LIABILITIES 
OF — continued. 

190. — — — Sale oj imnwee— 

able properly— Son-payment of purchase-money — 
Fendor’s remedy . — A vendor of immoveable property- 
vvho has given possession to the purchaser is not 
entitled to rescind the contract of sale and recover 
pcssession because the purchase-money is not paid. 
His remeily is to sue for-the sum due, aud he has a 
lieu ou the property for the amount. 'rmitAlKAr 
KAGHAVEininA r. iSlirsicrrAE CoiiiiissiosKBS oi? 
flcTJM . . . . L L. B., 3 Bom., 173 

191. — — Non-payment of 

purchase-money— Suit for possession by leadee who 
has not paid the purchase-money — liemedy of vendor. 
— Tlie plaintiffs owned land on which the defendant, 
with the plaintiff s Icav e, built a house. Disputes 
arose between plaintiffs and defendant, aud in Feb- 
ruary 1S93 the defeuiiant obtained an order from thS 
Mamlatdar in a possessory suit against the plaintiffs 
directing the plaintiffs to give up possession of the 
property, to him. In August lfc93 an agreement 
was made between them, in pursuance of which the 
defendant executed a rent-note to the plaiutiffs pro- 
misiug to give up the property to the plaintiffs at 
the end of four mouths ou payment by the plaiutiffs 
of RICO. On the 25th Eovunber 1896 the plaintiffs 
brought this suit for possession, alleging that tho 
defendant refused to give up tho property. The 
District Judge dismissed the suit, finding that the 
plaintiffs had not paid the RlOO, and holding tkit 
the defendant was thertfire justified in putting an. 
end to the contract contained in the rent-note. Seld 
(reversing the decree) that the ovidenee showed the 
transaction to be a sBe of the property by the defen- 
dant to the plauitiff for RlOO, possession being given 
to the plaintiff under the lease lor four mouths ; that 
the sale was a completed trausaefiou, although the 
RlOO had not been paid, aud that the only remedy of 
the defendant vvas to sue for the amount. Sagaji v. 
KAAinEV . , . . I. L. E., 23 Bom., 525 

192. -Furchase money, 

SttiU by vendor to recover — Non.registration 'of 
bonds given for purchase-money of land . — The 

i defendants purchasevl laud from the plaintiff, and 
I gave bonds for the purchase-money. These bonds 
were not registered, aud’were therefore not admissible 
I in evidence. Held that the plaintiff, as vendor, was 
^ under no necessity to rely on the bonds in order to 
' establish a charge on the property sold in respect of 
I the unpaid purchase-money. Unpaid pnrehase-mone-y 
t is a charge on the property in the hands of the 
vendee, and the claim to enforce it falls under 
art. 132, sch. II of the L’uuitation Act. VinCHASlv 
LAxenAA'D V. Kckaji I. Ii. E„ 18 Bom,, 48 

193. Transfer of Tro- 

perly Act flF of 1SS2J, s. 55 — Implied covenant 
for title — Acts amouatitig to icaiter of covenant 
— Tossessioa taher. und^ contract— Night to recover 
anpaid purchase-money —Hen.— On 16th August 
ISSo the defendant, having agreed to purchase a 
house belonging to the plaintiff, executed an agree- 
ment, in which it was stated “that he had this- 
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VENPOH AND POECnASEB-<»»X uuti. 

IS ^E^DOB mGHT« O.D LUBII ITlbS 

OF— cosJ 

d»T Ttrchisvd Ihf l«n»e btlmEinB to 
B^Tii S»hb. (pUotiS for BIG WO ^ 

lajU Pi COO M »a »iJ anc* and UV a potMciOT «»t 
ie wooia pay the t«Ui te • lb oUrert at lb« t»~* 
ill ,« tSt • a . I IM, 0.H ua 

a aile-drtd from the said Jf^nni Tb* 
rlaintiif at the t me of the azreemeBt bad «« 
0 .aa)*d a con eyas e of the booie to hw and 


k conreyance ' 


> the defeo* 


vki nut all e to tender . .. — ^ 

Uot cnt I da nary IS', iihcn ahe bd ao. Mean- 
»hde th d fradant look jeaseMmu under the 
afTwmHit, jayiOi. onfj • ^ 

of the purthiae-money he alao ex rnted certa n 
j’paira to the hense and let It to a Imant and 
enjoyed the rent It further appeared that ahoHly 
after the ahore a-'reetn nl be eo ^kt to 0 tain a 
ak.e.deed from tl e j a ifl and att xnptM to 
raise a aom of m y “ a nion i^e of the Imaae. 
On S^rd nee«nbe' IS&i the d f ndaal »Te<a fO 
the pU a i3 mar.1 0 ^ a eenreyauce and gir og 
notice that, f the ea. he oat romfdeted n the 
folios Bg month the tcrertoa the balance of the 
ptuthiae-tDon y should eeasc bnt no ex deoee 
xris gi 0 u to a T arp't'pnil on of theporclias^ 
no&ey h the def nda L la 1&S7 the plat dtff 
filed the pretew ent to rtcircr tie unpaid per 
ehasetaoury axth ote eat at I* per ceeb JZtU 
that the arts of the detesdast amounted to a 
vaiter of the apjed cor naat f r U le and that 
the plaiabff vai enbUtd to recorcr the uapaid 
putchaeMDOMy mth iutcrest at the asrecd ra^ 
up to the atte of peysent, end that he «e< 
futther esbtled to a 1 ra oa the property for that 
amount. Gboc< ib Ceorv r ErnaujaB 

[LIaIL,13hLad.«lS8 


*/ erader^ jtf «/ fa fwa— l/orfyay« — Alll ^ 

“ uapud^dor bolds aTeo upon property aold foe 
the ( 0 BsidawaD>ii! 0 ae 7 yet a r^ of that eendor 
caaiKa cUim the tame right Uani Ttstf r Ddl 

rci S»6B 

[I IsB, 8 Cb 1 c. 167 lie laB. ^39 
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19. AIISCELLAUEOUS CAS^S- coniinueii. 
to B by way of a zur-i-pesligi lease for tweuty-ouc 
'years. ■ Shortly after the gnmting of the lease, the 
zamhidar got a decree agaiust A, by which A’a 
ghatwali right was extinguished. In execution of 
that decree, the zamiudar ousted and took thas pos-- 
' session of the mebal. Some years afterwards, the 
zamiudar granted to .1 a perpetual luokui-ari lease 
of the same mehal. Seld in.a suit against A insti- 
tuted by the assignee of B’a rights in the zur-i- 
peshgi, that under s. 18, Act I of 1877, A must, out 
of his present estate in the mehal, make good the 
; zur-i-peshgi. Loor Nakaik Sinqh o. Showkeb. 
T.at.t. , , . . .2 C. E. R., 382 

202. Separate agreement by j 

^Vlvch.aBBV— Subsequent exercise of pre-emption — > 
Co-sharers- — WTiere a vender iu selling his property 1 
got the vendee to execute another deed in his favour 
for certain bighas of land for his maiutouaiice, and 
subsequently, on the completion of the bargain, a 
co'sbara' took that property by right of pre-emption, 
— Meld that the agreement, being in fact a part of ^ 
the consideration for sale and bond fide, was binding , 
on the pre-emptor, who could not claim to have the I 
bargain made with him on more favourable terms 
than those offered by the stranger and accepted by 
the vendor, the fact that he wa.- no party personally ' 
to the agreement uotwithstandiug. Kiuix Sisoh ' 
o. Hebba Dabs . ... 1 Agra, 75 

203. Decree ia favour of vendor 

— Sale set aside — Bossession—Burchaser in pos- 
session after decree and pending appeal — Accident \ 
— Boss ip fire — Liabilitp for damage. — The plain- j 
tiff and the second defendant A were brothem, and , 
worked a cotton press in partnership. In August 
1884 A sold the press for H35,000 to V (the first , i 
defendant), who paid A 116,000 earnest-money and j 

' was put into possession. The plaintiff then brought i 
a suit (Ko. 327 of 1884) against A praying for a ' 
dissolution of tho partnership. V was also a party ■ 
defendant to that suit. The plaintiff alleged that 
B3o,C00 was much too low a price for the press, and 
he objected to the sale. He prayed that V might 
be restrained from continuing iu possession of the 
press and working it, and that a receiver might be 
appointed to take possession of it until further ordcra. 
On the 21st April 1886, on a motion, the Court 
refused to grant an injunction and receiver, but 
ordered M to pay H30,000 (t.e., the balance of the 
purchase-money) to the solicitors of the parties of 
investment until the hearing of the suit, and dbected 
' that, if that sum was not paid by the 2l6t ilay 1886, 

1 - ayteceiver should be appointed to take possession 
) %f the press. The suit (i.c., Ko. 337 of 1884) was 
’heard on the 16th February 1887, when -it was 1 
iheld by the Court that the sale by A to P" was 
‘without authority; that the defendant V took 
nethiug under it, and that tho plaintiff was entitled 
to have it set aside. Certain matters still rem.aincd 
to be decided ; but on the 28th February 1887 the 
decree in the suit was made, giving effect to the find- 
ings already arrived at on the 15th FchruaTy. The 
decree by consent directed various accounts to be 
xakcu, aud, among others, an account of the profits 
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19. 3XISCELLANE0US CASES — continued. 
realized by the working of the press by the defendant 
H since his possession thereof, credit being given to 
him for all sums e.xpendud by him in tho repairs, 
maintenance, aud working of tho said press and for 
tho management thereof by him. The decree further 
ordered that the defendant H should bo repaid the 
1130,000 which he had paid under the order of the 
3lst April 1885, and directed " that on such pay- 
ment the said defendant V do forthwith give over pos- 
session of the press to the plaintiff and tho defendant 
A." Tho defendant H at once gave notice of his 
iutcutiou to appeal. There was some delay iu draw- 
ing up tho decree. The minutes were spoken to on 
the 31st March 1887 ; the decree was sealed ou the 
13th April 1887. Meantime, on the 6th April 1887, 
and while the defendant V was still in possession, a 
tiro broke oat iu the press, aud much damage was 
done. Subsequently to tbo scaling of tho decree as 
above stated, the press in its damaged condition was 
handed over to the plaintiff’s firm by K, who also 
desisted from prosecuting his appeal, the injury 
to the press having made it contrary to liis interest 
to appeal. In May 1837 tho plaintiff filed tho pre- 
sent suit, claiming to recover fi50,000 from the 
defendant V as the value of the press, or such 
further^ sum as might bo necessary to rebuild and 
restore it. He alleged that the fire was cansed by 
the working of tho press, aud contended that the 
norking of tho press by the defendant F after tbc 
decree of tho 28th Febrnafy was an act of trespass 
by him, and that therefore, independently of tho 
question whether the fire was caused by the negli- 
gence of V aud his servants, vthe said T' was liable 
for the loss occasioned by the fire. Meld tliat, iude-- 
pcadcutly of negligence, tlie defendant F was not 
liable to tbo plaintiff for the loss occasioned by the 
fire. Down to the decree of the 28th February 1887 
the defendant iu keeping possession of the press and 
working it was, no doubt, a trespasser, bat subse- 
quently to that decree ho remained in possession 
and worked the press with the consent of the plain- 
tiff. 'ITjc maxim colenti noa fit injuria applied to 
the circumstances of the case. Held also that, no 
negligence having been proved against the defen- 
dant, the suit must bo dismissed. Jasisewi Bvb- 
jOBJt Badadueji V . Ebrahiw Vxdisa 

[E E. R, 13 Bom,, 183 

204. 1 Right of pre-emption — 

Option of getting estate re-transferred — Mortgage. 

— In July 1870 M, the owner of a share of a village, 
executed in favour of 21 an iustrumenc whereby he 
transferred by sale tho share to J1 absolutely. In 
November 1870 M agreed to re- transfer the share to 
Jf, if jB desired, at any time within thirteen years, io 
rc-puvehaso it, ou payment of tho sum which JT had 
paid for it. During tho term mentioned in theagreo- 
ment of November 1870, Jl not having taken advan- 
tage of this agreement, Jl sued, as owner of the share, 
to enforce tho right of pre-emption in respect of tho 
sale of another share of the vilEgc. Meid that Jf 
having become, under tho transfer of July 1S7Q, the 
out-and-out proprietor of the share, until Ji availed 
himself of option given him by the agreement of-^ 
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VEBDICO? op JVS'ELY:— continued. 

1. GENERAL CASES— coitii'iiaec?. 

iho liftR clause of s. 2G3 of the Code of Grinn- 
ual Procedure. GoTEBiniEjrE ov Bexgai. b. AIa- 
HABM . . . I. L, E.. 5 Calc., 871 

S. C. EiirKESs V. ILiUiTODr . 6 C.h. Ej 349 

4 . Dissent from verdict — Crimi- 

nal Procedure Code, 1872, r. 2B3, cl. 1.— The “ dis- 
sent” referred to in tlie Itli clause of s. 2G3 of 
the Criminal Procedure Code (Act X of 1872) must 
be such a completo dissent as to lead the J udge to 
consider it necessary for the ends of justice to sub- 
mit the c.iso to the High Court. EiiruESS r. 
Bhawasi . . . I. Ii. E„ 2 Bom., 525 

5, - ^Reference to Sigh 

Court— Slalement Bg Judge of offence committed — 
Criminal Procedure Code, 1S72, os. 263, 164 . — It is 
the duty of a Judge in sending up a case to the Uigh 
Court under ss. 263 and IGl of the Criminal 
Procedure Code, 1872, ivheu he disagrees with a ver- 
dict of acquittal, to stiito the offence which, in his 
opinion, lias been committed. E.upeess v, Sauae IIab 

[I. L. E, 3 Calc., 023 ; 2 C. I.. E., 304 , 

■ 6. Questioning jury as to their | 

verdict — Queeiione to nieniier of jury as to reasons i 
for cerdict . — A Judge ought not to put questions | 
to any of the jury as to his reason for tlic verdict ho j 
has given. QoEBit r. AIkajak SnEUtn ‘ 

[20 W. E, Cr., 50 J 

7. h_ Questions as to ' 

qraunds for verdict — Power of Sessions Judge.— i 
Per CrAurn, C.d, and PnnJsrr, .7. (MAEjiur, ,7., 
contra ). — The rule Uid down in Queen v. IPtuir 
Sandal, 25 IK U., Cr., 23, goes too far. PEl.\SBr ; 
J. (EAKKBy, J., can/ra).—'X:he law do:s not prevent , 
a Sessions Judge from asking a jury regarding the ! 
gi-ounds for their verdict, and such a course is desir- 
able in the ends of justice. Sec Queen v. Susliram 
2ruisda[,21 IK 11; Cr., 1. Eiti'KEsa r. JIoKUUS 
KvitAlt . • - • 1 C. L. E., 275 

8. — AmBiguitg in | 

verdict — Criminal Procedure Code, 1872, s. 263 . — 
"Under s. 203 of the Code of Criminal Procedure, 
1872, a Court was authorized to ask the jury sm-li 

.questions as were necessary to ascertain what their 
verdict really is; hut where the verdict, although 
perhaps ciTOiuxnis, is not ambiguous, it is the duty i 
-of the J ttdgc to record it without further question, . 

■ Is TUB ArAXTUU OB DuuSOil KAZSE. EjirBSsS V. i 
DUE.SEil Kazee ; 

p. D, E„ 9 Calc,, 63 : 11 C. L. E, 169 

9. — Criininnl Proce- ' 

tiure Code, 1SS2, s. $03 . — Although s. 303 of ■ 
the Crixuin.il Procedure Code empoivers a J udge to ' 
ask the jury such questions as ai-e uecc.-siry to ascer- J 
tain what their vcnlict is, it w-as never coutcrapTated ' 
tliat, oa a.sccrtaining that the jury are net uuaiii- | 
mous, the Judge should nuke niiuntc inquiries to | 
leani tlic uatuic of the majority and its opinioa, so , 
that he sJ-ould have the opportxmity of aeccptiag or i 
icfusuig th.it opinion as a vtniiet according as it < 
coincides with his oxrn opinion dr not. Whatever ’ 
may ho the opinion cl the Judge, if ixc goes sS far as 
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1. GKXEli.Vi, CASES — continued. 
to ask the jury wirat is the exact majority, and what 
is the opinion of the majority, ho ought to reeeive 
tluxt verdict with hesitation, and if he differs from 
it he should proceed as directed by s. 307. lIusBr 
CuiTEN CuTICKEEBrTTI f. EUPBESS 

[L L. E., 10 Calc., 140 : 13 0. L. E., 358 

10. Criminal Pro- 

cedure Code, 1872, s. 263. — lu a c.vso in which the 
accused was tried on charges of murder, culpahle 
homicide, and causing grievous hurt, the jury ac- 
quitted him of murder, but convicted him ou the 
other counts. 'I his vei'diet was recorded by the Ses- 
sions Judge, who then, in aecordauca with s. 203, 
Criminal Procedure Code, 1S73, questioned the jury 
as to the grounds for their verdict, and the jury 
eventually intimated their willingness to convict of 
murder. The Sessions .ludge differed fiom the first 
verdict of the jury, but as lie had s-ecordod that 
verdict, ho doubted whether ho could accept the 
sccoud vci-dict, and referred the case to tlje High 
Court under s. 263. Held that s. 263 did not apply 
to such a C.ISC as this. There could bo iio x-erdiet 
delivered, and no verdict tlually recorded, until 
the lost of the questions put by the Judge to tlic 
jury was answered; and as it appeared from the 
answers of the jury that their tindings of f.vcU 
lUsclosod that the verdict ought to have been oiie of 
guilty on the charge of murder, the Judge should 
have entered the verdict of the jury as one of guilty 
of murder. The case wa-s accordingly rctiumed to 
the Judge to enable him to do tliat, and to p.iss such 
sentence as the law directed. It is only when it 
is ncccss.ii’y, in order to ascertain what the vu-dict 
of a jury really is, that a J udge is juititled uudir 
s. 2C3 in putting questions to the jury. Qcebk 
r. SnsTiEAU AIax'dai, . . 21 VP. E., Cr., 1 

11. Sgcfial verdict 

—Question gut by Judge to jury after special 
verdict — Penal Code, s. 330. — Tlio prisouers wer,' 
tried under s. 330 of the Penal Code (for voUxnlarily 
causing Imrt to a girl), and under s. 3 IS vfor xvitiug- 
fully coulining her). Circunistauecs of aggraxatioa 
were alleged, as lifting up and using a sword, of 
loxvcring the girl into a ivell, and of pricking lur 
xvith tlmms. The jury in tlicir verdict siatal tli it 
they disbelieved tlicse allegations, and also the 
charge of illegal confmement, but that they believed 
that some slaps had hecu given. The Judge then 
.iskcd the jury whi thtr they comictod mi cither, -and 
if so, xvhich he.ul of ebarge. They ansttircil lUa; 
they believed the prisoners had beaten the girl, and 
they convicted them under -s. 330. Seld that the 
question put by the Judge to the jury was a propir 
line, auil not one of law. Tiie cyaiictluu opbelJ. 
Such a case is not giivcrned by the rults of English 
Uw -,u to spcci-il Virdifts. QcniBS r. llAUl Pkosau 
Gasi;ooi.t 8 B. Ij. B., 557 ; 14 "VST. E., Cr., GO 

12. “ Spoeialvordict— Cnui-ja/ Pro- 

eeJare Cmle (‘I'&iJ, ss. 2SS and 302—l/uiy uf.<,-i~ 
sions Judge,— The ic:c.xs<xl V. AS ir,ed for rape, 'the 
jury, after eoustdcriiig thiir vitilict, anr.ounei.l 
through their forcirgia that the acrg.id '•did i;w 
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13. iltrdtr Culpa 

I I tea rt« Gra » aid auJdta yreroraf a*— 
Lilt a/ *f /<e»(Kl— Cnw laf Trt^eifa Code 
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VEBODICT OP 3XSB.y:— continued. 

2. POWER TO IKTERPERE WITH VERDICTS 
!• — continued, 

iu ;tbo High Court under s. 263 of Act X of 1872, 
the Court will adhere generally to the principle of 
the Courts in England, vi:., that the Court will not 
set' aside the verdict of a jury unless it ho perverse 
and patently wrong or may have been induced by the 
error of the J udge ; and when the Court is ashed to 
do so pa the ground that the verdict is against the 
weight of evidence, the question is, not whether the 
learned Judge who tried the case was or was not dis- 
satisded with the verdict, or whether he would have 
come to the same conclusion as the jury, but whether 
the verdict was such as reasonable men ought to have 
come to. Ilf THE MATTEB OP DSVHUZI KAZSE. 

Esiphess r. DnuNCsr Kazee 

[I. Ii. K.,<.9 Gale,, 53 : 11 C. L. B., 169 

20. Exeicise of 

powers of High Court — Criminal Procedure Code, 
J572, r. 253.— The Court should exercise the powers 
vested iu it bj- 8. 263 of the Criminal Procedure 
Code (X of 1873) only when it finds the verdict of 
the jury clearly and patently wrong, and only set 
such verdict aside, even if the Sessions Judge dis- 
agrees with it, when it is found unsustainable by the 
ev idence. Queen r. Sham Baodi 

[13 B. B. B., Ap., 19 : 20 W. B„ Cr., 73 

Queen r. Nodin Chundee Baneejee 

[13 B. B. E., Ap., 20 : 20 W. E., Or., 70 

Queen r. Iewabxa 14 b. l. R Ap., I 

Queen r. Hubeo JIanji . 14: B. B. E,, Ap., 1 
[14 B. B. E., Ap., 2 note ; 21 W. E., Cr., 4 

21. Inconsistencies in 

evidence otherwise sufficient /or conviction— Cri- 
jninal Procedure Code, 1S72. s. 263. — Where there 
are reasons snflicient to warrant a jury in disbeliev- 
ing the witnesses and in giving the prisoner the be- 
nefit of tbo doUjbt raised by inconsisteucies hi that 
evidence, although another jury might have come to 
a different conclusion, the High Court will not inter- 
fere. It must be shown that the verdict of tho jury 
is certainly unieasonablo and perverse. Queen v. 
Sham Pagdi, 13 P, P. 19 : SO W. P., 73, 

cited and followed. In the matiee op Hueeee 
Eabain JIookesjea . . 2 C. B. E., 518 

22, Exercise of power of inter- 

ference — Ground for setting aside verdict — Ver- 
dict contrary to Judge’s charge to jury. — Whero a 
jury com icted a prisoner contrary to tho charge of 
theScssious Judge, which charge washeld by tho High 
Court to have been a proper charge, tho High Court 
refused to interfere, although it concurred with the 
Sessions Judge iu thinhing that tho verdict of the 
jury was not cornet. The case was one iu which 
an application could be made to tho Government ; but 
as regards the Court, tho petitions were rejected. 
Queen r. Xidueebam; Bagdee 18 W. K., Or., 45 

Contra, Queen c. Snm CnuNnsB JIundee 

as W. E., Cr„ 46 

23, Omission to sum 

up property — O round for setting aside verdict, — 


VBPBICT OE JOIfr— continued. 

2. POWER TO INTERPERB WITH VERDICTS 
— continued. 

The omission of the Judge to sum up the case pro- 
perly to the jury is an error iu law sufficient to justify 
the setting aside of the verdict. No general rule can 
he laid down as to when a prisoner is prejudiced by 
a defective summing up, but iu general, if the find- 
rag of the jury in such a case is one that an Appeal 
Court would set aside if the trial had taken place 
with asscaors, tho Court will interfere and set the 
verdict aside. Reo. v. Pattechand Vastachanb 

‘ [5 Bom,, Cr., 85' 


^ ^ Criminal Pro— 

dure Codot 18/2f s* 263 — Gi'outtd for setting aside 
xerdtef — Misdirection . — The High Court set aside 
tho verdict of a jury in this case, because the Judge 
in his direction to the jury omitted to point out tho 
absence of evidence very material to the case of the 
prosecution, and because he directed the jury to at- 
tribute an undue importance to tho statements or es- 
cuscs made by the prisoner in the exphination of cer- 
tain documents. Queen r. Gunoa Gotind Paim; 

[23-W.E., Cr„21 


25.- 


Inc onsistent 


” V 2 » s nf a n c 

verdict— Kerdtct a jury found au 

accused person guilty of murder, but refused to con- 
vict bim becanso there had been no eye-witness of 
his crime, and on a second charge from the Judge 
refused to find him guilty at all, —Meld by the Hi*h. 
Court, to whom the case was referred, that the 
J adge ought to have e-vplained to the jury that tho 
testimony of eye-witnesses was not necessary to the 
establishment of a charge of murder, and that tho 
jury, if they had no doubt of the gnilt of the ac- 
cused, were bound to give effect to the Conclusion at 
which they had arrived. Queen r. Gokooi, Kahvb 

[25 W. B., Cr., 36- 

Criminal Pro- 


26 . 

cedure Code, 1573, s. 283— Discretion 'of^Court— 
Setting aside verdict of acquittal of murder.— A 
very largo discretionary power is vested iu tho Hicb 
Court by s. 263 of the Code of Criminal Procedure. 
No fixed rules can be laid down for the exercise of 
that discretion in every instance, and tbo decision in 
each case submitted must depend upon its ow'u 
peculiar circumstances. In this case tho Court set 
aside a verdict of acquittal of murder. EaipeeSs x 
JIUKHUN KuiiAE . . IC.B. E., 275 

. X — Judge disagree^ 

tng with verdict—Criminal Procedure Code, 1S72. 
s._ 263— Ground for setting aside verdict. — On a 
trial by jury before a Sessions Judge, the jury re- 
tinned a verdict of guilty, Tho Judge disar-recd 
with the verdict, and submitted the case to tho Hi"h 
Court. Meld that the High Court had power to Sit' 
aside the verdict of the jury, and to direct aa acquit- 
tal. S. 263 of tho Criminal Procedure Code (Act X 
of 1872) explained. Qckb.n r. Koonjo Ibth 

[11 B. B. E., 14 ; 20 W. E., Cr., 1 

28. - ; J differing 

from verdict — Acquittal by majority of jury—. 
Criminal Procedure Code, 1572, s. 263,-- ItTiere a. 



, VEBDICrr OP JURY— 

1 . TO .^oepmutu 

— «ca( ••td 

jury ire not ouia moii. la tbcir &ai u, ^ 

J Jce i M nl» fnw> tbe opia^i " ® 

m ibc CM b n. rcfcrt 4 ander *. 2o3 of Act X of 

iUi lilEbCcartlicoiapitciittoBniJtttpr^cr 

w Ibrt^ui^ m i^a tla' 1“ intjenty 


pilty a 


.ll 11 


wntcncfi] 

DBisn 


[I I.- B. 3 Calc^ 

09 Cr ■ i’eo 

7,tCidt liTi t 2o3 rfr>/c/e/»c?«/M- 

Tuie r lo re ern erd el »/ aeja lUl —V> hrr* tb« , 
111 yirqii lt«l bepnKiacTion tbe birErtffini«J but 

fcQndoTU a facUwb to inwautcUtoiaotbcr uffente 

and oui Jtd to ccs)»i« lb* pruoofn of tbit offeoco 
MproTidcabyi.457orih*Cna ail Tfoccduro tiJe 
—Beli tbit lb* « *b Court could oa lb* CM* <«* oj 
Mforell m under i2£3 f lb* Cnm oil Prwfdnr* 
Co.V find lh« irfiou n -th-Ij of »utb cJftaee. 
BauusS » UlSll MiKDBA 

(I 1*. IL, 3 Cild. 169 

30 Ct a nal Prei‘ 

ede * rod JS d * S«3 J lUl I* frtrg -Tbe 
U»bCnr*irn nd n of tb« C un oil Pro* 
da « OkI 19 ea cUd Ibe iccaud In ibi* cue 
uu tb* fi U. bo 1 luUndiDg tUt rod ct ct uquilUJ 
eoiretol ihc jury Qnu r '•jbhim 5MBC4» 

[SOW R.Cr 16 


31 


the Cede of Cnmlnil IToccdurr ^ 

tte cffmce cUrpcd pw»e3. Tl* U .!» 
found tut tb» c»i Irace for tU •** 

uofhr of bcl cf lud coowlcnt «Jlh prob^Uei^ 

' Ihepnwwt 

Cnw eof /Vt>ce^*f» 

Code IS 2 * M-Uttrjirtw:* je ti etrj ^ej 
mttar tr efjer¥ ritr* A eeiOM Jidj* d 
•ni «fi-ii'jul^c d.ffmcgfranimj:nj^t^ 
locT «hi) nciadt d tbe iccum^ rtfctrid lU 

the II .h Court under e. »fi3 of tbe Wiciail 

Airr Coif 18 2. t« be dnJt » tb m *». * P®“ 
Befoffp^n- 

«««dffod t fur U tl « «fii«d to wo 
bring fun*. id lay obiect«a» I • » bt 

Uooof tb* c d«-«- tbe Hvb Coart cMelr^rtl 
iceuMdoltbeofffncew lb«b 

S3 

35 Crteueei 

I Wore Code 1S72 • Jre<M r^! ^ 

I not woudfT 1 fOuf WK* to bare bc*i» 7 

prfiiurc tbe Hvb Coart. uf^ * 
un^t-Stdof Ihr Coieof Cnuuntl 


Cjmi* •«! Prtm nnocr 1. £n3 of thr Cwo 01 brtuua** « *« ^ 

•“ A V,- 1 

and b 1 boo., fontd not bJ 
;JrriliTAJtV POTHAasi* UBdObeWI 
Crtu 


2 I 2d3— Jfje ttai It jreff 
C«»ft t ee— Af e rue J I I e9 —Tbe Court ou u 
oni dnnlioa of lb* c id«nf# « t u d« tbe nrdMt of 
teqn ttel fome to br 1 cf tbe jar; bUdieg 

ibit a oafewen mid* b; tbe aecaint bcl rt the 
AMUlut UigutraU «M ■'uod. (ueb faa(ru.oo neo 
( obU Bed b; deeeptiui 1< g adnuuible ander 
a ef thf Cr deace Act 1‘>'S, QcEIS r PlV 
CituOdoss sow IL,Cr 33 

3a. CriHtsaf JVo» 

eedere Cod* IS 3 e 39J d jm Itel If 2**7 
Tbe pTuoier nbo wm charged vilh hiring rtunm t> 
ud murder «m (uund I f the ]ur; «bo Uira bun to 
hi « been of uiinnil at tb* t me be comm Itcd 
tbe offence. Tbe asuisa Jnd o. diffenog ou that 
poiDt from the jury tef rred Ue cue tolhe Tligb 

Courtnudera Cdoflb CodeoICr miaalP oerdun of u iJIenrr (a do ) Tbe jury 
iff d that lo a caae of tbia k ni the U ^ Court t«dtbe prmoncrtof lU three cWV^ 

■» I net o.r<ifer« « bout tbe terydearert proof that maienlj of the Jury (foa* “tof 6 rja^l .--4^ 

the ju y «£re tn staken and that tbe inlemle of 1 alw of tbe lart ebar e fho ■'i»Oi«u i“ 
jurt.** mpcral dy required tb* Court to take ac» 1 « th the verdict of tbe jury **, acouit 

-nunikrtb* xtnor uiary pover* couferttd uroo . crciaal cba-feM, and rccordfJ a fonoal e» 
ttyaJ3,C^e f Cnmisid 1 rcccdare. Oaaron ' t a_ and diKbarsuig tbe peucuen oa 

tb* Court d -rt Btd chveea. He differed from the ,v, fi_h 

rd cl of acqui tal uh ch the j fourth ehafie and Tflerrfd the C-vf 

' ”““£'ri£"S”S I 

^^^^^‘‘birsecf atUmpt, to eoi^ rape. »«ta» 

«Imtd tbe ear* uj th« J| Court under uMtl tbo =*«*• oni dadpC refer* lh» «bo e «ic 


Cto « Uu-tajtV 

JS?2 ». 0* d fftrrei eiefj ^ 

I homjodo teA ainoaat u,. to iiii«<w J. 

donlanly caaua, ,We 

<,»«», 1.1 ..lu.. <™i 

of houae-break by n^bl monJ tx to IM 

of an offence (ad- ), 


( 0125 ) 


BIGKST OP CASES. 


( 9-12G ) 


■VEKDICT OP JITBY— 

2. POWER TO IXTEREERB WITH VERDICTS 

— conlittotii. 

a.u aothiuj:; in tliis case to show on what grounds the 
Bujority of the jury acquitted the prisoners ou the 
additional cluvrgc, and as the Sessions Judge aurccd. 
with the uuauiinnus verdict fw to the three original 
charges, tho High Court presumed that_ the resison 
w'uich weighed with tho majority of the jury in find- 
iug the prisoners not guilty on the ndditioiul charge 
must have weighed with the whole jury iu finding 
them not guilty ou all tho three other charges, and 
accordiujiy tlie Court could not set aside the verdict 
of the majority ou the last count, without pmetically 
finding directly iu tho teeth of tho verdict of the 
ur.auimous jury on the first thice counts. Qokks r. 
llDi'A CuAXQA . . .20 W. E,, Cr., 73 

37. — -Verdict in accord- 

ance \cith charge — Verdict disagreed tcithhy Judge 
— JPcruit Code, Si. 302, 30J, 323 — Me/erenca under 
s. 307, -let X of JS32.—i\. jjrisoncr was charged 
under S3. 302 and 30-1 of the Penal Code, and the 
Judge at the trial added a further charge under 
s. 325. The Judge in his'charge to tho jury directed 
them tlrat. in the evcuc of their finding the charges 
under ss. 302 and 301 unsustainable, they might find 
tho prisoner guilty under s. 325. The jury unani- 
niously acquitted the priwacr on the charge framed 
under s. 302, and a majority of them acquitted him 
-oil tho charge framed under s.301; but a majority of 
them found him guilty ou the cliarge framed under 
s, 325. The Judge disagreed with their finding as 
regarded the charge framed under &. 30 1, and referred 
tlio case to the High Court under s. 307 of the 
Criminal Procedure Code, Tlie Higli Court refused 
to interfere with tho verdict, ou the ground that tho 
verdict could not he said to bo manifestly erroneous, 
tho Judge having hc;vrd tho evidence and having 
expressed his opinion to the jury that they might find 
the prisoner guilty under s. 325. QuBEX-iiMUHESa 
e. JacQPiEr . . I. L. H., 11 Calc., 86 

38. — - Criminal Proce- 

dure Code, 1SS2, s. 2S0 — Jurg wrongly treated as 
assessors by Judge — Unanimous opinion of jury 
treated as assessors accepted as formal verdict. — JO 
and N were tried by a Sessions Court on cliargss of 
daeoity and murder. The jury i-etunicd a verdict of 
guilty'ou both charges. The Judge, coutr.vry to the 
pro risious of s. 209 of the Code o£ Criminal Procedure, 
treivted the jury as assessors in respect of the charge 
of murder, and, convicting i and 27 of daeoity, 
acquitted them of murder. Jleld that the irregular 
procedure of the J udgo could not deprive tho verdict 
of the jury of its proper legal effect. Qpkbs- 
Bjiphess c." LAKsuiiAifA X X. H., 9 Mad, 42 

39- Criminal Proce- 

dure Code, s. 307 — Powers of Sigh Court on re- 
ference under s. 307 — Criminal Procedure Code, 
ss. 41S, 423 (d). — ^Xo trial can bo, legally speaiing, 
concluded until judgment and sentence are passed, 
and the trial of a cose referred by a Sessions Judge 
to the High Court under s."307 of tho Criminal Pro> 
ceduro Code r-emaius open for tho High Court to 
’conclude and complete, cither by maintaining the 

TOL. V 


VEBDICT OP JUSY— continued. 

2. POWER TO lOTERPBRB WITH VERDICTS' 

— continued, 

verdict of the jury and causing judgment of acquit- 
tal to bo recorded or by setting aside the verdict of 
acquittal and causing conviction and sentence to be 
entered against the accused. Tho provisions of s. 307. 
of tire CrimiiLal Procedure Code are not in any way 
cut down by ss. -ilS and •123 ; and the High Court has 
power under s. 307 to interfere with the verdict of 
the jnry where the verdict is perverse or obtuse, and 
tho ends of justice require that such perverse finding 
I should bo set right. The power of the High Court is 
I not limited to interference ou questions of law, i.e,, 

1 misdirection by the Judge, or misapprehension by the 
I jury of tho Judge’s directions on points of law. 

I QDEEb'-EiirBESS c. ilcC vEXirr 
j tX X. E., 9 AIL, 420 

I 40. Sessions Judge, 

' Opinion of— Criminal Procedure Code, s, 307 — 
Sigh Court, Power of. — In tho exercise of its powers 
under 3. 307 of tho Code of Criminal Procedure, the 
High Court will form and act upon its own view of ‘ 
what tho evidence in its judgment proves; but iu 
doing' so the opinion of the Sessions Judge, no less 
than the verdict of the jury, is entitled to its proper 
weight. Peg. v. Khanderae Pajirav, I. ,i. R„ 1 
Pom., 10 1 Queen v. Sakhaa Samar, 1 O. Is, S,, 
273 ! The Impress v. Shunum Sazee, I, I. 9 
Calc., 53 1 Queen-Empress v. Sairia lagal, J. I, 

' X., JO Bom., 497 ; The Queen wltam Churn Q-hose, 

J 20 TV. R., Cr., 33 ; The Queen v. 3ham Bagdi, 18 
) B. I. B., Ap., 19 ! SO TV. It., Cr., 7S ; The Queen v. 

Surro Sanjhee, 14 B. L. B„ Ap.,2: 21 TV. B., 

I Cr., 4 ! The Queen v. TVazir Sandal, 25 TV. B.', 
Cr., 25 ; The Queen v. Sobin Chunder Bauerjee, 
10 B. I. B., Ap.. 30= 20 TV. B., Cr., 70. referred to. 
Q0EBX-ElirBES3 V. Itwabi Saho 

[X X.B., 15 Calc., 289 

41. — Criminal Pro- 

cedure Code, ss, 307, 41S — Percersili/ of verdict — 
Procedure when Session* Judge disagrees with 
verdict — Sisdirection. — A 'jury returned a verdict 
of guilty against the accused in a trial for daeoity. 
The Sessions Judge accepted the verdict, although 
he said ho did not agree with it aud had charged the 
jury for an aci|uitt^ ; he observed that he could not 
refer the verdict as perverse since there was evidence 
against tho accused which it was open to the jury to 
believe. Tho accused appealed to the High Court on 
tho ground (inter alia) that the Sessions Judge 
‘•ought to have referred the case to the High Court 
under tho Criminal Procedure Code, s. 307.” Seld 
that since thcic had been no misdircctiou hy the 
Sessions Judge, aud there was some evidence to sup- 
port tho verdict, the High Court had no power to 
interfere, hoivover .ibsurd the verdict might be con- 
sidered. Qdeen-Esipbbss r. CitnfjfA Tstan 

[I. X.iE., 14 Mad., 36 

42. ■ Criminal mis- 

appropriation - Charge of misappropriation of 
specific sums of money— Bonn of charge — Evidence 
of general dejiciencu — Criminal breach of trust — 
Penal Code, s. 409 — Practice — Sew trial.— 'She 

13 2 
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bot ool its bad le n n cwd by tie ac<uaed tbe <jcj»ic lAirsita c 1 >»t« «,% w,™. Q 15 

balanc U Do m aipp opr'Ot^J U appeared bow It, I,. B., -O 

Ttr m ibu aie abo tbal the loll amount of the Cr a aaf Fro- 

luitalmn j B « lad beeu duly paid ont tollie .* . ‘ oor .jjjt.f /Ifi— Jf »• 

dcn!«-boU*Tafe«r.layaatltT W fe««pt. Aatothe todt* Cod* V •• -•^^23,01 

M . « 1 ... .if s.j iiu 11. lij ~<.pu V 

enter d a the boob on the tab Jon* 16SC wet* •• <afW *• Jo* ^/**.**r*T^**^ctiinl m J 

Boo bat tbe fl^nre entered aa the total «t* only preoouote Ibrir terd et Ufoee the 

lUo and that tbeUlaace of IllOhadbetii aueat*- »Po» ^ .‘“V‘*‘***^ / IbwcI 

pttpnated. The lory ioanJ the aeeoeed gudtjT «t» ““J* ^ 'J.V* rL^ .1 Proeednio 

KilSr.. 0. .rp»i tj ita t . »«. ■' ') ‘.■“.".'.“‘.’..“S ili cTilSU 

te ded tba. there wu DO evdeoceof lb* ineapptv Code dree ^ »unJin the . the jury 


te ded tba. there wu no <v dence of lb* «i eapprv tiw* »**“'• m 

pnatKm of tbe ipectfio euwe in retpeet of wbieb ba Court * uilirfmn j w lb 

wu cbui...l Th « wu etdeoci of a genenl Oetsn Enraie* r Im>t Au ^5^ ^ ^*1,. a"s 

lefic eaet but tb re wu no * ideuee that tbeae Kna* I, I*. lU **9 

•pcodc tauii formed part of that d bcKBey On . Ceiia ■«! Ftoti 

the ec.nlra.*y thee idence ibowed that the uutalmnit* , ^®V. , ,c,o , jn® tr 7 iiii—Piirttof Jodie 
paid into tie offie* bad been duly paal out to tb. **.!“ .Wee ^ 

perwmftowbojnthey wrrepajable. irefdtbat.tbe Prl/rrit fa J1 at Ceort ooJer * SOT 

jury barm had tl e facta broa^bt to their nXi e del ftred—JirJtnr^t to U 3^ * ^ wM~ 

theu eeide w„ Imal and theH gh Courtw«dd lr *^VSJfo* . e«o / r 

notiuterfeiew h the ir diet The proeiaoua of •’•^dr*^f^ 3 jCoytdJ^o*oeF'*^ g^ 
a 167 of tbe E» dence Art (I of 18"T iiply to «v ”*'*'* 'LL'/ 

miniJ lria.1 by jury HTuai part of tbe endenr. tttd~i>r a*^in«or ty of the jnry 

which bu been allowed to go to the jury ti iooud to *T^.t ' ^ need *rith lb* *tTd>rt 

^irtl.rautaudtnadmiM^t, 1 1. c^. to tbe Ulrti ^v* nU' •• 30 

Court naijiralethertoupboIdlbeTetdirtBpoatbe cS. fAct X of 1SS2) Tbe 

, d„„ „ 11, „„,d „d„ , 107^ 11. f',':™ rt'fTJrciS (JuiiV ... 

Indmn Endeuc* Act U of Xb 1) or to ouuli tbo JnXa« of Xb* “ t ^ l»ii Ufore a 

erdict and o.-dCT a re-tnaL The law aa^U d lo t Wer a 429 »b®b'^'* 

EnglandbjdieQ^jBT O leea* I S 18 0 B D_ third Jndge (StMMT C-7)iuider j 

5f and i r.a.&Ty tb* Pt y Coufc 1 to Lf.w e Fn 


rtjicri'" . ^ 'ee. oooia nolgt i 

ciau ^'*/ refereicoto 


SanousT e.r-ltu tbe uniforia ^ 


S/«H=£ir:ip* 

43, tbo CoueU of Uw la England ha * n» 


sad jadd.a t by dueotiot, a m 
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DIGEST OF CASES, 
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VBBDICT OP JITKY— coniiaueJ. 

2. POWER TO lETERPERE WITH VERDICTS 
— coniintsetL 

btiiis against the weight of evidence. Tho practice, 
tlicreforc, of the hatter Courts, although very properly 
regarded as a guide, cauuot ho resorted to aa afford- 
ing a fixed nilo in tho cscrciso of tho powers con- 
fcired on tho High Court by s. 307. Whero a prr- 
wucr was cliargcd with murder by administering 
dhatura pKjisou to the deceased, tho majority of the 
Jury found him not guilty. After the delivery of the 
verdict, tho Sessions Judge questioned tho jury, who, 
in reply to specific questions on tho points, stated 
through their foreman that tho majority had doubts 
(f) whether lln-yccnscd had fetched dhatura from a 
certain field ; fS) whether there was dhatura pohou 
in the stomach of the deceased ; (3) whether the 
death of the deceased was caused by dhatura poison. 
The Sessions Judge differed so completely with the 
jury oathoevidcuce that ho submitted tho case to the 
High Court under s. 307 of the Criminal Procedure 
CckIc. Per Jaedink, J. — Tho verdict of acquittal 
should be upheld. It was not manifestly wrong nor 
absolutely nurf.isonable. It was a verdict that 
veasomiblo bnt cautious men might find. Tho Sessions 
Judge ought not to have put to tho jury, after 
verdict delivered, tho questions which he did put as 
to their findiugs on particular points. In so doiug 
the Sessions Judge exoeciicd tho limits of questiouing 
defined in s, 303 of tlio Criminal Procedure Code. 
There was so iiicoropUtencss uor ambiguity in tlic 
verdict and no misconception of any question of hiw. 
Per Caudy, J.— Admitting in the present case that 
the Sessions Judge was wrong in putting any 
questions to the jury after the verdict was delivered, 
disregarding the answers to the questions and dealing 
solely with tho uvidcnco and probabilities, there 
Seemed to bo no i-casoaable doubt of tho guilt of the 
accused, Tho High Court, in the exercise of its 
powers under s. 307 of the Criminal Proceduro Code, 
is bound to act upon its own v iovv of tbo evidence," 
On -a reference by a Sessions Judge, the whole case is 
opened up. When tho verdict of the jury is erro- 
neous, the High Court must put it aside and exercise 
the functions of loth Judge and jury, giving due 
weight to the ophiion of tho Judge as well as to the 
verdict of the jury. When a case like the present 
depends upon tho Inferences to he drawn from two or 
three facts, neither principle nor statute forbids tho 
Sessions Judge from asldng tho jury to state a plain 
concise finding on those facts, here the Judges of 
the High Court differed in opinion in a cave referreel 
by a Sessions Judge to the High Court under s. 307 
of the Criminal Proceduro Code, tho Court (Jaemse 
and Caioiy, JJ.) directed that tho caso should be 
laid before a third Judgo of tbo High Court, being of 
opinion that the Criminal Proceduro Codo overrules 
the .piovisions of cl. 30 of tbo Letters Patent, ISOS. 
QUEEX-Esn?IiE 33 f. Dada Aj>'A 

[L li. B., 16 Bom., 452 

48, Criminal Proce- 

dure Code ( Act X of 1882J, e, 423 — Setting aside 
rerdicio/fhejury — Potter of Appellate Court to 
deal with the ease.— If tbo verdict of the jury is set 
aside on any of tho groimds mentioned in cl. (d) of 
ron. T 


VEEDICT OF JXmX— concluded, 

2, POWER TO lETERFERB WITH VERDICTS 
— concluded. 

a, "123 of the Criminal Procedure Code (Act X of 
1S82), then^thcrc is no restriction on tho powers o£ 
tho Apipellate Court to de-al with a case of which it 
has complete seizin in any of the manners provided 
in that sectiin. The law nowhere lays down tliat 
when the verdict of tho jury is set aside tho Court 
must necessarily direct a new trial. Wnfadar Khan 
V, Queen-Kmpress, I. L.S., 21 Calc., 955, dissented 
from. The course adopted in Queen-Empress v. 
O' Kara, I. L. 11., 17 Calc. 642; Kegina v. 
Kaoroji Eadabhai, 9 Pom.,K,C., 353; and <3«een- 
Empress v. Karibole Chunder Chose, I. E. JJ., 
1 Calc., 207, followed. Tajd Pbawamk r. Queen- 
Emehess . . . 1. 1,. E., 25 Calc., 711 


VESTED INTERESTS, 

See Cases vsvsu Hinbo Lsw— Wiej; — 
Co.NSTmjcTios ojr Wnis— V esibb a^ts 
C oSTlSGBST ISTKKKSTS. 

See SrccEssiON Act, 3. 98. 

P. D. B., 4 Calc., 804 

See Cases tobbb Wair— C ossthbotiok. 


VESTIUG OEDEB. 

See Cases tjkbkb Insoivbsoy— C tAista 

OT ATTACniSG CeEBUOBS Ai"B OrEIOIAB 

Assiokee. 

See Iksoetbxcy — Pbopebtt acqbiiibb 
AITEU VESTENG OBBBB, 

[I. L. B., 17 Mad., 21 
I. D. E., 18 Mad., 24 
I. L. B., 19 Bom., 233 
2 C. W. N., 372 

See Cases p^ibeb Ixsoltest Act,^ s. 7. 

VICE-ADMIBALTE EEStJLATIOES OF 
183a 

See JuBiSBicxioif — ABSinutTr a b 

VlCE-ABStlBAIiTr JnEISBICTIOA". 

p. li. E., 17 Calc., 337 

See Lettees Patent, High Cottet, 1865, 
Cl. 15 . . I. D. E., 17 Calc., 68 

VTCHTAGE. 

See Cases trsBEE AIahqjibdan Law— Pee- 
Ein?TioN— K iqht op Pbe-ejittion — 
CO-StTABEBS.; 


VILLAGE ACCOenSTTAET. 

See CEisriNAi Peocebdbe Codes, s. 45 
(1872,3.90) . X L. E., 1 Mad,i 288 
13 z 3 
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VILLAGE CATTLE. 

Sti ridOBiat. Rii3ur lo 

[L L. B., a Bom.. 110 

VILLAGE CHOWKIDAE. 


\ w^w nAT^*CnOWKlDAI18 ACT 
(BEWQAJ QP 

CsE* L L. IL 22 Calc 6&0 

fonal 0 #rti . . 

JJ si Co« t-itus 


Ordtr • 


»S Jin, Im Sa rf 
r B* t ot It tl, 
Jvr td rt an 0 / WittTt 
tie ■ollecUng m taVier cf pun b»y t ro9»t tuto) 
Muder the pro u un» of lb ^ U, th »k dero Art 
(lleogel *« ' I f lb 0) a« Cu il by Ih auba -i 
t Ou»l Oa «r of ■HTetBi'Orr u i. • b of lU A<t tor 
b»T UR ilucbc ol Uu oru » *u i t*i rul tuoero nt 

I nu> lU lUs* * od r lb It fiM» tbc inoatlt of 
Be-uU ilMUkb lb« Art ww not trodu rd iut«0.« 
»ubx uo 1 11 tb* moo b of Kert 1 folio* o — 
jitU t fs ba OR Ucn ui|>m d by e M«~ijtr»U 

unartb (ro t> ou* of ao A -t w lb UoRalCvaocil 

t itu mi’QMil a rekp<'rt of 1 off ure «* drfiiMd 
1 y I 4, cb (^) of Ibe Cns jJ I (v<<.oi< Code auAby 
ulB* of a 4 of Ika al Art 1 of ISof Ibe proetaxioa 
cl aa C3 to 0 of tb 1 aal Cudc acA a Cl of lb« 
CniBUial I nil. dor* Lode vere appb able lo tb« So* 
the via of be aaSdi «ia al OJieer 


natere a jodi lal riWr a . 
neiaioa by the 11 gb Coa 
M(l}lb(R «aa a- - 


4 tbmfor* (ubyrrt to 
Tb« *df*aal«dbe> 


« lb fiae ueder a b of the A I ^Ui-ngal Art M of 
IS 0) bad bees cummiUcd aud (3 beeaua* lb* 1) ^ 
met MaRutnto only bad Ibe jniecr Co impoae tlw 
Bu*. Qcii> Luiaui * AaBtsi}ii EcMaa oboes 
CLIaB. 23 Calc.. 421 
*a2e 27 and 31, 
i«» rtXJA C DE 8 Ibi 

[L la &„ 25 Calc. 374 
Ba. 48 and 61 Cko^i dor, tUlron 
o»d M i n,tnt of-Benrr /i.Mtctoi^Pewrr oj 
CM»a«. ontr to . I oa,it Co lecCor** onfer— Lod r 

a « of Lmgal Art ' I of IS 0 a CUl tUr <*» only 
*itlua -bee ctalo tb* 

in: 

kLI.o'm.JS' ?L f“” 

p. la H., 21 Calc., 623 

pduda, feM*t-%Vbew a 

Loitkiaan °5iabtan^ * tnuufarej lo bim certaia 
badKUlcdw btb« ^ CoT«ttim«Bt 

® lo* **"''od*r under Ikcgal A -t ’ 

u found tial Uada ir 


viliTage cuowkidabs act 

(BENGAL ACT VI OF 1370) 
part of lalcUlTi patiu and that tbe uminlar Ud 
aubkttbeM * toV.^naid,_/frM Ui»ttbe pdsiAar 
was cntiUni to p^.*»,oo, bat not to kb** j*»an«.« 
of tln.laitit> **Tbat tbe lenant ■ilbnboji tbelano* 
„ad bM» arltled by tbe x^mUr •« 
rrtaut aclnal io.»«aioa cf tbo Uada Tbat tl* 
.aj,dM sa* bound to pay U tb* xMiadar w b 
mU for ilw»* Ufid* aacejTTrtpood 4 to tbe p'ropo-w s 
bclveen tb* ptort tollrclSwi* *“4 fat b 1 rent fonwtly 
peyabU by bun. Haw Mail* 

IJuarro Lal MrsBii- 4 C. w If., oil 

„ — tB, 53 61— Dteuuin «' Com* »r *•“ 

r llooo tiomkidtrt—Cioriulort cUlraoUuU— 
C n)*« f.— TbetroeiU-Ssalandeouclnw « ““ “ 
*.Clof BeHa-alActVIoflS OBurtbctaiinUU-usoi 
a tboriediiury andkl.nl*ou* M'bere.tbm r» 
a cuniuiauon bai b*rt» aptwalcJ bbAtI- Wfnr W 
I srtnM tb«Mit meationnl, and each nSBmUfcOO U» 

I Ltor^td and iWiTmuied Uat eatau Unm ar« 

I dM«kidari rbakraa Unda la lb« ab«ae* of IrauA » t 
on.c«mj>Iaucebr tb* coaituleaioiif T i » lb t e r'l’’ 

I euw* of Ibe Art. Ibetf ibriwia » ewicUair* frtl wr 
o uiy 0 4 au I of ibe fart ibat lb* Uni* *« •^» 

ibfy late found ibrtn to be. Noboekt'O 1ICS« 
*S« * i>*««AAt OR «ATg.»« IWU 

VILLAGE CnOWKIl^nS 
AilLNBMEIJT ACT (BENGAL ACT 
1 OF 1893X 

omcaB* 3aWN,e37 

VILLAGE COOETS. 

A,» -HiU. C*c»8 Curst Lorcish-' 

S,. see. .. ^ 


VILLAGE aiONSIF 


tifcSrlSSrS 

*e HILL CaWB 

VILLAGE aiUNSIF^ PEON ^ 

vnXAQE SUTAB (CABPENTEBV 

ArtUESSMTaatOfWMAM^L 
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digest 0? CASES, 
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VOIiUNTABY ASSIGHliDENT. - 

Ste Casks usdbs 1^-soiVEScr — Vosnir- 

TAKS C0XTE^A^'CES AND OTHER AS3I0N- 

1IBNT3 nr Dkbiou. 

VOLUNTABY COlOTEYAISrCE. 

See Contract Act, s. 23. 

[E L. E.. 2 All., 891 

See Cases under Debtor and CREDiroa. 

See Casks csdks Insolvbsox— VoluX' 
TABX CONVBXANCES AND OTHER ASSIGN- 
iiKSis Bx Debtor. 

See Insoltest Act, s. 20. 

CL Ia B., 3 Calo.. 434 

Subsequent sale for value— JroW- 

anee of gift or settlement coluntaritg made — Stat. 37 
Sliz., c. 4. — ilTiero a person wL’o has niBilc a %olaa- 
tary gift or settlement of an estate sells the same to 
another for value, the eouvojauco operates as a con- 
vcyaucc of the estate which the settlor had before 
the voluntary setttemeui, the Stat, 27 EUz., c. 
putting tho settlement out of the way, so that it 
shall not affect tho convejance which is made to 
the purchaser: words showing au intent iou ou the 
part of tjio person who made the voluntary gift to 
convey to the purchaser all the interest or estate that 
he had are swlicient to avoid such gift. Judah ». 
Abdoob Kubrbeii . . .22 W. E., 60 

VOIiUITTAEY PAYMENT. 

' See Cases undeb Contbaoi Act, ss, 69 
AND 70. , 

See Contract Act. s. 72. 

tr. L. E,, 7 Calc., 573 

y See Cases under Contribution, Suit tor 

— VotUNTAEX PaXMENXS. 

See MoNEX Had and Received. 

[8 B. L. R., 418 
■W. E., 1864, 205 
3 N. W., 162 
N 5 N, W., 1 

See Yonex Paid . . 7 N. 'W,, 154 

[10 "W. E., 400 

■ See ItoNBX Paid tor Benepit op Another. 

- [1. L. R., 21 Gale., 142 

E, E., 20 I. A., 160 

See SfoNEX Paid under Pbocbss ob De- 
cree . . I. JJ. E., 7 Mad., 686 

See Cases under Paxmekt into Court. 
See Res J’udioata — Adjudications. 

[13 B. L. E., 146 

See Cases under Saie tor Arrears ob 
Bent— Dbbosit to stax Sabb. 

See Cases under Sale bob Arrears ob 
Revenue— Detosit to stax Saxe. 


VOLUNTARY PASMENT-confinaed. 

See Saxe in Execution op Decree— Set- 
ting aside Saxe — Rights op Pur- 
chasers — Recoverx ob Purchase- 
monex . . , 11B.X.E„121 

[15 B. L. E., 208 

See Vendor and Purchaser— Puechase- 
SIONEX AND other PaXMENTS BX PUR- 
CHASER . . 2 B, L. S., A. C., 86 

[11 B. L. E., 121 
15 B. L. E., 20S 
18 W. E., 603 
17 W. E., 480 
8 B. L. E,, Ap., 55 

• 2 . Money paid, but not due, and 

paid under compulsion— Con^raci' ^ct flX of 
1S73J$ ss. IS, 73 . — In cveention of a dtcrec, the 
plaintiff purcliascd certain property. Subsequently 
the defendant, in cvecutiou of another decree against 
the' former owner of the property, proceeded to 
excento his decree against the same property. The 
plaintiff thereupon preferred a claim which was 
disallowed, as ho had not then obtained, and con- 
sequently could not produce, the sale-certificate, fu 
order to prevent tho sale, he then paid the amount of 
the defendant’s decree into Court, and subsequently 
instituted a suit against the defendant to recover the 
amount so paid into Court, to prevent the sale. The 
defendant contended that the amount was paid 
voluntarily and could not be recovered back. Held, 
following Dooli Chand v. Ram KtsJien Sing, L.R., 
S I. A; 93 I. i. R., 7 Calc,, 643, that it was not a 
voluntary payment; and that tho plaintiff was 
entitled to a decree. Fatima Khatoon Cltowdrain 
v. Mahomed Jan Chotedhrg, 13 Moore’s I. A„ S5 
10 W. R; R. C., 39, refewed to. Asibun v. Ram 
Rroshad X>ass, 1 SJiome, 55, doubted. JUODEO 
Narain Singh v. Raja Singh 

[1. L. B., 15 Gala, 656 

2 . Money paid under protest — 

Right of suit — Contract of indemnitg — Contract 
Act, ss. 124, 141, 143. — Tlie Tiiakoc of Dirndl 
possesses several talukbdari villages in the Ahmedabad 
District, for which he pays a lump iuminafo Govern- 
ment. One of these villages was Akru. Disputes 
arose between the Thakor and tho grasaias of Akru 
as to the ownership of the village. Tho Thakor filed 
a suit against tho grasaias, which was ultimately 
compromised, and a consent-decree was passed in 
J883. providing {inter alia) that tlie Thakor should 
assign to tho grasaias a moiety of the village ; that 
the grassias should hold the same free from all 
liability to pay tho jumma, and that the Thakor should 
alone bo responsible for all Government demands. 
In accordance with this decree, a moiety of the 
village was made over to tho grassias. The Collecfor 
demanded jummobandi for this moiety. The Thakor 
intervened, and objected to thedemand, on the gromul 
that ho paid a lump jnmma for tho whole of his talufch - 
including tho moiety of the village assigned to the 
grassias. Government, however, passed a resolution 
declaring that half of the village belonged to the 
grassias; that from them the - Government had a 
right tolevy thejnmma; that the Thakor might, if ha 
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VOLimTAay PAyitENT-*e«4 
,.»» iSt *»io* OB bthUf o4 Ike 

‘ '*• reeotmaky 

gTU««t« 4 *i»3nk®U U« k»<l 

Oortivmcct in mptct of k* t».» 

lL«Oirtl.«o,{ofoHSicniUt UejJI^ ^ ^ 

made toG« SnUrrai » ••«« » 

lolatUrj *i“J^ ,b*r, „{ Ik* « Vl.trf 

Ike d«i xru of Ike Inr r rttJrt tV»t tke 

LnilcnketgninitJi.'cree IbrTkek f 

liijJlnlkertlationofnu wane lo tke fro® 

lU tiBClKHH ci Got Tunniil diw*. Tki r»}»rtit» 
>f inmtni k» made ® ai-antl tf lk« (TMaut «m 
ikirdor* to» oJnularj kul tu*d* ftukr »»>>• 

u iBck w re ^e» rail* Vy eii L JairaxeUuJI 
j*ttsoiuji » ■'ie»nA»T o» Tn» »t* Im* 

IL L. lU U Bom, 290 
3. Uoney p«td for benefit of 

Another— C<.»/r«er trt fix «/ jyjj *• S* e*^ 
*t^il«n>jr ft 4 la ff%lt<i pfafirff /fa» aal* •» 
wnl • 4/ dKfT* fa* amara J f « •/-— Ceetaiu 
ismoT akle property vuuihenvd by o ibe taeUier o( 

tbepleoliS from l<f hotbud. ud<.una* kerta>iit« 
«{ t eke el oeldi U by <Ued of tele (4 tb« tkfcD 
deaU. 0 died a dptl IS'U eod (ke eeUte Ibea 


voLmfTAny PAysiEST-ie.j««f- 

} SerehlKil Ik* pleuiUaepiUnt f *« 

ead cUloeJ the Ur,»» w-on"! - 

tUe erne let eMoat WM se* ItW « * J 

I«»i. Ik* SalwAittte elWrd 

j S-e eU®. Tk. defmital ‘ ^ 

Coort, end n the iUt •‘ejHerwbrT tkA 

■et dtfttUd t* to Ik* ««edacl ef tU a 

nielUCT Oa Ik* i\ak Aapitt IKS tke '•abcu^M 
JaJ,* UU tket Ik# 

, etil L^eltk. d«"« ^ I-*" k 

I Tk* eUielifi ejpielnl f»o« Iknii*^*^ 

i CeiftenloalLVtlh 
t lUa uteA end L* Wt trrtd ea » 

.oCoaocd. !<* W 

1 tk* pUiel ff Ud r»»> » a 

tert tk* pel*! uJaU frma aaU * 

U Ik* UoJImJ. ***»*•* ‘frl^ iVtiTA* 

Uwdefiadetl ik* eatnual th* 

(•yaeU *m» 1» »ca*Bl«y p*J®rtkesJ‘k^ 

iliauff *« U.I TTrted b lU t IL 

lodlkmfat. U***tBt.Ucd wnreffrit. WJ™* 


«|-<ie tk# pUiatiiT ea osly •lea^ktcr (tk av 
keuj Lo tael# uaue) la (b* (iropetiy b 




. of lb* d fesdeuU a«t, at >ue tu • va • 
pena ak* «ae Ih# Uad-ord. orvlered to be •uU 
tostihtr m tk other pn ptilie* of Ui< d f eadaot* fe* 
enear* et mt, due ib ikc 1 f Us* of S end to 
proTcat the tale Ik* plaial S {« d lb* eooaot of tko 
dtCRT la a en I to* lotaietiaa of lk« rnprrty esl 
for e refandot tkeea® |>abt by Ui* (lasUS lo ilep 
the tale the defeadaat* claua^ ea el^st* laUmt 
in th* property bat tk* Court* kdow fonad that Ik* 
el esauoai by S to Ike dtfiadeut* «rr« Dot asd* fw 
legal neeenity and atrt Ikertlor* beaUa. HaU 
that the payment mad* by lb* plaiat S wa* not • 
Totaaterr pejmest, bat iree oa* oksk ak* «aa 
ealitled to mo et fern tk« defesdantA 11 kesn- e 
<]aei^ at th* Um* ■rkclke* Ibe property ktboaed 
to th* plaiabS or lo th* deftadanl^ th* botbuM 
**• “* “ ■*■*«** pWiff «a* 
“‘"jjdtd *uffie»ebJy lo be ag there® itiUua *.69 of 
“« Untnel AcU S. '0 ua* alto*pplieekIe.e* th* 
"^»«d kk* d fendanU In^ublily to 
^ xa* mad. for th, defendeoU. end 

m Til* print Urtleiddoux 

“ “« '«« tf XW. Ci«*d V Sami <{<• S *<ri / 

\tI.IaR,23C*la,28 


luautButi* t‘*ilQSCi1b,3M 

3Cw£iW 

8. raymeat »»r» 

m pauil Ulakb durias 4ho pra'J'^ 2u*- 
•p^ for *«lUa« mWo tl« -^1“ jtrAaf 

i ,m>araatri Ua »/ 

—talai •«*» f f ^ „ .t ia.akb 

inent of md a*-* k7 H** ?! ! l*Tkiv=£b 

after the d«- uoa of tk. 6r»l 

by tk* defaulUrj jnUiidef* forlta^^^^^ 
tUlnUi sJekyobich A weaketd iW 
iaaSi. end daaap tk* ptn^J 
Ua^iKt b* Ik. plebtdf 

by tU ««»iod*r et akre. iwr 

b«a hrooiU aboot. i* w* * o> the 

mark a*U ltk»pleiotiff)U optr^^^ 
pojomtedlk.tnooey » 

gulntionVIIUflSia. C*!*!. ®28 

• -i»n UiX •'13 . I. *- J 

a — Payment 

by purchaaer at aalo yij— S»*4 

I. mnr jf .. ■'" 7 "^ -f” 

Uw the Cx»t cha.-ge oo 

pnnke.ee a* aain* *t b« Ui»“ '• 

1 ^e«cfaajttia*tad«nDUlb*eantrerj.M 



( 9i37 ) 


DIGEST OP CASES. 
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VOLUNTARY PAYMENT— cone 

pnrehoso it, cliar^cd with the rent which is dne ia 
respect of it at the time of its purchase, and there 
being no privity betweeu him .and the judgment- 
debtor, ho cannot recover from the latter the money 
which he is obliged to pay for the rent so dne at tho 
time of the purchase. So where a plaintiff, in esc- 
cutioa of a mortgage-decree, purchtiscd the tenure 
mortgaged, and then p.rid the money duo under a 
decree obtained by the landlord against the tenure- 
holder for arrears of rent for the period anterior to { 
the confirmation of sale, — Held that tho plaintiff was j 
not entitled to recover the money paid by him for j 
aitisfying tho rent deeree. Yohabavee Dasya p. 
HAKE>rDEA Lae Roy . , 1 C. "W. N., 458 

VOLUNTARY SETTLEMENT. 

See Oktjs op Proof — Decrees akd Deeds, 
Strrrs to e^tobce or set AsroE 

[L L. R.. 16 Bom., 549 

Breach, of Covenants in — 

See Daitages— S irrrs pos Daiugbs — 
Breach op Coxtraot. 

[I. L. R.. 2 Bom., 273 


VOLUNTEERS. 

See ARMY Act, s. 10. 

[I. L. R., 22 AIL, 323 


WAGES — coitcluded. 

— ^Suit for — 

> See Smaed Cause’. Court, Yopussil — 
J CRisDiCTiox— W ages. 

[6 B. L. R, Ap., 91 
See SiTAiE Cause Court. Eaxgoox. 

[I. L. R., 10 Calc., 878 

■WAGING WAR. 

See J uBisDicTiox op CsniTSXJi Court — 

OfPEXCES COADriTTED OXIY TARTEY IX 

oxE District — Abetvext op Wagixg 
War . . 9 B. L. R, Ap., 3S 

See Sbxtexce— Traxspobtatiox. 

[3 W. R., Cr., le 

WAGING WAR AGAINST THE QUEEN. 

■ ; — Conspiracy to wage war — Trea- 

eo)t- — 3Iisprisoii of treason — Xiimitaiioji of period 
for prosecufton — Penal Code, e. 121 — 7 Will. Ill, 
e. 3, t. o . — ^The offence of engaging in a conspiracy to 
wage war, and that of abetting the waging of war, 
against the Queen, under s. 121 of tho Pernii Code, 
are offences under the Penal Code only, and are not 
treason or misprison of treason j ’.‘ind therefore the 
provisibns of the Stat, 7 Will. ITI, c. 3. s. 5, 
as to placing a limitation on tho period for prosecu- 
tion are not applicable. Qussx v. AaoRUDDix 

[7 B. L. R„ 63: 15 W. R, Cr., 25 


VOTERS, LIST OE— 

See Caecutta IfuinctPAE Consoeidatiox 
Act, 3 . 31 . I. L. R., 22 Calc., 717 


w 


WAGERING CONTRACT. 

See Cases uxdeb Coxtbact — Waobbixg 
COSTBACIS. 

, See Etidexce— Faroe Etidesoe— Vary- 
ISO-OR CoXTB-tMCTIXO WbITTEX IX- 

bumexts'* L Ii. R, 8 Calc., 791 
[L li. R, 12 Bom., 585 
I. L. R, 17 Mad, 480 


Jea Attaohmext— Subjects op Attaoh- 
— ^Wages , 1 B, L. R. S, N., 15 
[I. L. R^ 5 Bom., 132 

See Cases uxdeb Masteb axd Sebyaxt. 

_ of labourers. 


WAIVER. 

See Cases uxdee Acquibsobxce. 

See Arbitration — Awards — Vaeidity 
OP Awards and Gbouxd por Setting 
thesi aside L L. R, 21 Calc., 590 
See Cases under Bond. 

See Estoppee— Estoppee by Conduct. 

7 Mad, 283 
[8 Mad, 14 
L L. B., 18 Calc., 341 
I. L. R, 15 Mad., 82 
I. L. B., 14 Bom., 558 
See Foreign Court, Judgmbxt op. 

[L L. R, 2 Mad., 400, 407 
* 1. L. R., 15 Mad, 82 

See Guardian — Duties and Powers op 
Guabdiaxs . I L. R, 18 Calc., 99 
[L. R, 17 1. A., 80 
See Insurance — Lipb Ixsubaxoe. 

[L L. B., 23 Calc,, 320 
See Cases under Limitation Act, 1877, 
* ART. 75. 

See Cases under Limitation 'Act, 1877, 
ART. 179— Oedeb por Payment at spe- 
crsiBD dates. 

See llAEABAB Law— Yorigaqb. 

[L L. K., 13 Mad, 490 
LL.R,15M9d,480 
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■WAIVEB-fcn/ »tti 

iccuied 

Stt CstvistL noc»i>»c«. 

[Elwlt. aCat&.S3 
LL It^0C«le.,&3 
S • JrxuBiciJo* o» Cstumi Cor*t— * 
bnoruv Duma «rMeci». 

(l.ZtaIL.13 Bom, Ml 


WAXVBn-fAWr.Mi 

•ppmli to tbe Ulgb Cbsrt *si nKpir* tj* 

1i« nvit araaifw* la tbt ms t fiaallT 
tbcCcmrt brV)« io urantanc* >iUi Ux luUa~i.«^ 
at tlx i{I«h Court ta bU kFt«*1> Orvojtuit. I'm 
r Cuoasatt JnauoT Ummc _ 

[iaL.IL.U< 

3 VxHiraoti */ 

otifrf »•— JB« n*S tamt t'ijtti cm nUtimtmf J ~ 
Ubtfa partii* U«r Ufor* lb* ikpilj Mux-it 
« ibibkwnlbrU obj<rtMU* to ma Aatra t rtFcrt ^ 
loxrr .ArtftUte Coart ibcuU wt kt*e* tb* 
i(ctKixioUr*ii«(dt«f nrt. Bscootmr P~a 
xoatir Ocn 


— of condlUoa in leaao. 

i Aimioso A«D Ttsm— ioivitirac 
— Bsuca cf ConiTiosf. 

|l.L.n^a0BonL^430 
< — otcoT«nant for tltl* 

&* \tn«B ASS l*rBcnAtu— TtKucM 
01 CorniArr L 1,. IL, IS SO 
Brt \SJfi)c* AXB rrxcniKB— > taiiuB ' 

LtCRT* *» 1 UBtUTIZt or ! •A — Oilflcmttm** 

II.UIU13 itad.lES 

\ m JnJ.intol irtUZ »I p«*r* *214 foctrti* t-* 

brt4<t * 1 to fivcul* bx b* 4 "S 

1 tb*t oo roUce »k* rt^»iz»4 by 

iioil »*By wutcJ lb* tbjfrticB. t *ua Ciren« 
1 n»«»w»» ». UaiBoolIotK Cso«i5*»rt* 

.. i [IIW 

x.’tHra JcUon. 

~ C3Bx« Airriiizi Corar— A». | & — — — W* rrr ff 

c/ tlftrlum^S fit t» 


of Irrezularlty 
5 « I iviuno Ac* 13*7 ABt I 9 (lb‘l 
AST ll> ) Joi''* Utcuz* J ilT !>• 
csu uowiBf L L. IL, 4 CaIc^ 005 

2 JcUoo. 

CTOXI AirmAtf COCBT— OB' 
btt Cl* T4SIS XCB na«T xihi ox 
jcn 

xt r*Dtx JrvtviCTtox— Qn* 
Stt oT Jruictcnox— Cox«xic7 o* 
lUx. AxoVr^nuo* 0(*ccno> to 
P CICTIOX 


«<* 


‘BtisicTiox'QcKino* or yrtsi 

' UXX IT K*T Bt BAIXXO. 

[X. Ik IL, 13 bUO^ 273 
11110110* 0* CiTU. Cora* 
t» Ji ^ NATir* 1 rtXBA 
Posxicif*,'" 


aetoaU at una* pi^i* d«m4 i^atrrt b a 0 
nikes^ bu tUia abfo cal 4 ifon ry , 

«x<nUa^ tb« JcTTT* ikilieji la A"* i*»^^"** 
fTOtfJj New CtfoaiB Caintwi; C,®i,“'5K 
CsATtnm ISWB-SM 

Otiii 




i/r^lhaltb* 4*ten-*a art 

ilap tikns »n objertMo la the ibi* ob w 

... . -.1 — ... gj iJ,, 


u.. ccu«.tol“IS“^^ar 

from lb# 0 * ‘Jx mmtj, amkiaj Ui« cbIh 

ti luted pUic « 3 e«“* ‘be mroad^iik BxA» 
CaCTtPXBEox e.fi““iOoi>Biis 12 W IL,e7 
2. »-— ‘ipt*ml~Scakl 

cj cIjKt>«B lo jwo««a »y* fai*» • afe»nlo,e* 
mlb appeal ts S's^ '-ttmri — IVTiere % nart* 
diWilnSM w lb tbt of Ihe lower Cow 


’defaull??* 
Lai. barsBi 


I of ifa* niMnty of ibo [.xinUSi. abilat i , 
1,'TLn 2rB«n- * 4n«b>*n>«ltotb»UgbLi«rt.1.tr»Jwrf^S 
** . op 1 r- , ":»,rm»a4. Itm Ta* Ham P 

*- •»«* V 

Sti Laid Ac*jr »rt oV 4r < 

P- 1* B., 17 

iff Li«iiiiiox_Qc*,tjox or Uwta 
1 Ik R. 18 blad, 410 
^ t Bxniw-CMriD *o« Hxnx» 

P- 4k R, 13 Boni.,228 

W XITTK« SXAXntlT 

P Ik R, 23 Calii, 208 
by conduct- jp.p,oI 


LlkB..13 C*le~18» 
Smt if 


“//•“i P* i *_y|* d»Iif- 


■xrjoenfy— Ci» i'rnrfimri 
Sot by lioadrpUTO dMfbUr ‘us 

‘^”,jTOolam id* 


..’aa«o,decrBa*d,lo<oa>j>eltbc^— . -.5,5,(1311-. 

I* trrBul Ibe iwrfornane'fcf • certkla ji* 

A cir to bar ralrriQg oa lb* dslie* tsJ 
BlUcbcd to lb* eifie* of ber BdojiUxe o-«^ - \ 
pUaatiS VM 1* y ar* old ai tbe I n* tbe * 
iaautated. aad abe did aot aa* b< a aert frva 
Aa objeeboa itaa Ubra by tbe dcfcadasSa ca 4 
rronod that tbe pUictiff could sot aue w tla^t^eJ 
friesd, aaul tbe ca*a came befcrc rtie Coart 
aypcal at wbicb time tbe ylaiaUS bad 
majority /fe/d that, aeelsg uoobjertxiB «, jstJ 
to tbe toil oa tbe CTonad that the pUja sosceA 
bata (oed by a aext fnesd oaUl ** 
attaioed her majonty tba irTtpol*''jj 4®^ 
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WATVEIl — continued. 

8_ Effect of waiver— £ancMoni 

and tenant — TFairey oj riqli t of forjeiiure for non- 
payment of rent. — A landlord who hi^s waived his 
right to sue for the cancclment of a lease ou the 
i-aijat’s failure to pay six successive instalments is 
not barred by limitation from suing for cancelment on 
further breaches of the covenant. Dinjii CntJsD 
c. JIbhee Chasp Sahoo . - 8 "W. B., 138 

9 ^ .. Watrer of render 

Vmding on purchaser — Sale for arrears of rent . — 
The Goveruuicnt, as auction-purchaser of the zamin- 
dari right of a pergunnah, having waived all right to 
cancel the tenures of the talukhdars, and liaving 
admitted them to settlement and otherwise recognized 
their rights, it was held that the defendant, a pur- 
chaser. could not put in force'against the talukhdars 
any rights which his vendor had waived. Obhoz 
C atTEN Eor r. Asakookdah 

[2W.E.. ActX, 81 

10. Waiver of rights under 

mortgage — Resumption by Government of mori- 
yayed land under Land Acquisition Act, and re-sale 
to mortgagor — Omission of mortgagee to claim 
compensation.— Government having under the land 
Acquisition Act taken possession of portion of certain 
laud which had been mortgaged by the owner subse- 
quently, while the mortgage was stUl in force, re-sold 
the poition taken, to the mortgagor, who sold it to a 
third person bond fide for >alue. In a suit by the 
mortgagee (who had taken no steps to obtain any 
portion of the money paid by the Government for the 
laud) praying for the sale under the mortgage of the 
laud resumed by Government, — Held that the plaintiff 
as mortgagee had waived his rights under the mort- 
gage, and that the purchaser from the mortgagor had 
acquired a title free from the plaintiff’s incumbrance. 
Quare — ^Yhcther the mortgage claim might not, but 
for the waiver, Lave re-attached, on the lands resumed 
by the Government again coming into the possession 
of the mortgagor. Kam Awtae Sisgh o. Tvlsi 
Uam 6 C. L. B., 227 

11. — Waiver of grounds of 

enhiancement — Reliance on one ground onlg — 
JP resumption. — In a suit for enhancement of rent upon 
different grounds, the fact that at the hearing the 
plaintiff relies on one of the grounds only, and that in 
the judgment of the first Court the whole case was 
rested ou that ground only, is not a safe wanunt for 
the inference that the other grounds were waive! 
KOKOMAIEE CnVBN MSTBE V. SUOEOOP HOOTAlr 

|14 W. B., 60 

12. Objection as to 

absence of demand for enhanced rent — Objection as 
to Kant of parties — Objection taken for first time 
on appeal. — AVherc in a. suit for rent at an enhanced 
rate no objection as to the absence of legal demand for 
enbauced rent 'was taken, — Held that the suit was 
properly tried by the Court of first instance on the 
merits. The lower Appellate Court having dismissed 
the suit on the ground that the inamdar was not a 
party to the suit, a point onwhichnoissne was raised, 
although it had been taken iu the written statement 
and which w.as not made a ground of appeal. Meld 


WAIVEE — continued. 

that the point must he considered to have been aban- 
doned at the triiil ; it was therefore not open to the 
lower Appellate Court to dismiss the suit on that 
ground. GoviirDEATKBisnNATRAiBAOKAEe.BAi,v 
BET Mokapa - . I. E. B., 10 Bom., 588- 

13. _ Waiver of right to execute 

deeree— Agreement to give time to debtor — New 
contract. — i'hc granting of a judgment-debtor the 
induigence of a temporary stay of tho warrant of 
execution issued to enforce the decree docs not pre- 
judice tho judgment-creditor’s right to execution at a 
subsequent time. Bvicheunee v. KAXtroxt 

[5 Mad., 285- 

14. Waiver ivliere 

decree.tiolder was allowed to perform act under 
decree in case judgment-debtor failed to do so . — 
M C obtained a decree against ff R for the recon- 
struction in the family house, within one month, of 
a verandah which had been improperly pulled do«u 
by the latter ; on failure of G Ji to rebuild it in tho 
specified time, the decree-holder was to be allowed to 
rebuild it himself at the cost of G R. About a mouth 
after the reconstruction was begun, but after the 
lapse of the month allowed to tho judgment-debtor, 
M C applied for an injunction to stop the work as not 
being according to the decree, and for permission to- 
rcbuild it himself. Meld, notwithstanding G R had 
made alterations and contravened the decretal order, 
the judgment-creditors’ conduct in looking ou without 
remonstrance for nearly a month while the judgment- 
debtor incurred consldernhlo expense amounted to a 
waiver of his right to take matters into his own hands. 
Gopee Kishen Gossain r. Hbsi CavsBBB Gossain 

[16 W.E.,38- 

15. Waver of riglit to interest 

on arrears of rent — Receipt of arrears of rent for 
long time without interest. — By the tenns of akabu- 
iiat, rent not paid when due was to bear interest. 
The zamiudar received rent for a period of ten years 
without making any demand of interest iu respect of 
arrears, and without claiming to apply any portion 
of the payments towards the dischatgc of interest. 
Having sn'osequcutly brought a suit for interest, tho 
Courts below were of opinion that tho zamiudar had 
waived his claim to interest and dismissed his suit. 
Meld that there were facts justifying such au infer- 
ence, and that theii- finding could not be rovieaed in 
special appeal. DlNBOrAi-PoBAiiANlOK v. Pbax 
K isHEjf Pato Csowosa's 

[Marsh., 394 : W. E., E. B., 117 : 2 Hay, 423- 

18. Omission to enforce 

interest under kabutiat — Variation in conlract. 
—In order to establish variation in a written contract, 
it must be distinctly pleaded and proved when and how 
tho variation teqk place, the mere fact of a kabuliat 
not having been cifforced in tho most stringent man- 
ner does not take away from the fessor tho right to en- 
force it. Peabee Montrx Hookebjee v. Bbojo- 
aionuifBosE .... 21W. E., 38 

Peabee Mouva Mooeerjeb r. Bbojo SIonvE 
Bose 22 W. B., 423- 

17. — Omission to 

claim interest — Pleading. — Both parlies stipulated 
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UIQUT OF 
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'waxvsh— 

f« psymmt cf reul on cerUio d»U«i u) t. W* •» 
pud, of » «iUin r»t« of intorrrt notil pud. The 
root not bevms been peid et the time egned oo<— 
Jleld tbet the landlord i omiiuoo to ebun Intereet, 
iDfUImei t b; initttlmeDt for the frnclio lUimaUmt 
the rm m uot p«id eftrr it bmme dne did not 
psUfr the 1 lee thet Uie in^erert itipaleteil for eee not 
dne or weirent the belief ibet the pleinliSl ed wurcil 
bu rUimto intrrcit Umr KtJiT Boal r Qmoe 
SBrs Uiem* 

[W B., P 13 1 Ind. Jttr , O tl, 6 
M&reh^ 40 
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- Waiver of objccUoa to •< 


vice of notice of cnbancemont Oi 
oppral /met dertiion jfediij aef ft pmptrif 
■—Qu*tl>cn oj laeiand/aet — Pleintilf incdto r -eotef , 
rente et (ohuced retn after notice end ^ot e d Tree I 
Defcndente eppreled on the tnmte, ter tij eecrpl nj> I 
the fiodisgof the lover Court tbet uot r bed been I 
dnl; eerrnL On appeal the bnliord nete Jod/e of I 
bit own motion tool p Ibe joeit on of at re deodrd I 
tbet t lied ret lecn duN sir ed en I retrrted the ' 
drereeoflbelonrr Court JUl<i Hiet the *‘oboe li lete 
Judge vai «r^o^J for ate nplhel tbedeJeodentebeJ 
n« appeal -d from the fi d i of the diet Conit 
vhieu deelared that there had been goal tmirc 
it m gbt fa rlj he preenoed that tbet bad doo DotK* 
of the la ai to tnbenre until erideuee eofbcimt 
to rebut that prenaptiou abould be abovn. \n 
cb]tetion that notice of eubeocement bee sot Wo 
I Poperlj aenred ii ii> t ea objection pntel? of tew bet 

• nixra objection of lew eud fact wlncb iDe]i be 

*1 red bj ihe eondoct lof the pertiee. 

Uatte Om«« » £l«naeedl«e Lnktef 

• te R Acitedenddittia;mtbe-1 '‘HCtBlf Ddckk 
• rv r JlniBpv Monev CBvrtoriOBtte 

tac luE^aeT 

Agreement come to ondor 

te afffpl pmetetaa 
a ,al. /acton Of cU^m to -oi.f«.e.ce-Jkf.f«f 
nwfate i^eej { {j paH,t>on— 

Stlim^i,l»ctt cf claim -The pie i UB e father • 
member of eo nndindcd liindu fem tr icnedau 
^’tmenl by which be errecd to eecept a proritiuii 
lOB^iafeetlon of bit cle m f« meinttnence. The 
egi^ent wet tigned by rresOD of a mlttekro belief 
ate^ed by the pUmtifPi father end the o her 

“** rendered the 

pmprty Indinohie J7,W ,a . mit by the pUmt H 

W Iba property lieUe p„t. 

2^* K? *?* to lb. pU nuff «e«. 
nsbl ft ^ 'TOO Id not bare prejudiced tho 
npJu a ”^*^**" ‘f bebad chowotomtitt 
Tmr^ SooBuaiusia T*i*thi e Soskb 

20. _ . 6M»d,437 

- ^prtomt»tU 


“/ Propert. for an ioeaai 
to recorer a ah^^*/ .•Portifioa— lo n mt 


WAIV£B-~vo*/ia*.J 

with Gtbrr memben of the familjr Ibc b» «f that by 
raUblitbed family naago the properl jr wm Imp^ )e 
ant {aateil at iwcb turceaaioa Co the ildeet cf the co- 
hein according to tl « ordinary law, the otUr co-bfju 
Wsg CBtitleil only lo a rertwo for maictaia fw 
hadiT that belief la# pUintlll accept*! the aJoCttiftr 
made to him in J8S0 by the then cldn- co-bBf eft 
amatler pnrtton of the rropc"ty than b» mm-d Ic 
roliUiil to 00 a part tioa at a ruScimt I-rotUir* fer 
Me maintcaanr. Th# plaintJTa yonnper broher 
laaiitnUal a amt in ISdl and aaerceilcd M 
the altrgcd enatom, and obUinei! a Iccre* for b.t kJ 
ahare. J/elJ (rereninj; the deculon of the Ut 1 
Jad^e) that tbe plaintiff wai couil*! to the *rJ t 
aak«d for, it not apprariog from the arraageaie^ cl 
1850 that the jiarvict intruded iho allctroci t to U Ji 
aatitfactwa and ditebarga of trery ri|.bt efthep-ii»- 
Uffeaetoparccncr Soesia* riLlatr Ama ni-a 

larv-ofc l*iiLAt 5 Mtd, 444 

21. Waiver by renunciation of 

righta— £r«aanafaoa of njUt — La<eo/*o etr— 
Pmtilfs*t tf o^fo —It « Bot law th*t .rcry ntt* 
may be rtncninerd. Tbe seneral rule u ^cr o 
rniaaciaUnn bol there aru two 
excrpiioaa Tbet* can be no rrunnciaj^tj cf riftlua m 
cwoteijurol ibalrartioB cf relatief dotlea pre*® 
by as abaolal* U* , wj of thing* 

man A tnaa nay renooBc* a emiertU n»^Mtow 

one rnulOng fmm a oatural cooduam 

katuaran mane* part, by cooiraet, to a* Jo » ®®". 
tamune Ibcm with th. 

aUach to bit pcailioo at a tamaran Cb*»^o 
efutOoTixsta Sub r ItVAiA OMctww 
Arrrair Aimp*m Ks*vath*Tb*t*i ' *« 

*««***''“””*■ 

23. Effactofaigningdoe^e"* 

laivliicli there ia an omUaioa— 0*>" 
^r«^/»4-W'«r* ^ in/ere.r »« ,v«ia 

twtefif/Bi.U nr*e#*/ity.— TbemereaignaWtcy 

agent cf a wajiUul uri from wbirb the r^ « ^ 
ImrortaBt intemt in property wat <m lt^c»o . 
rositnitd at a wairer of auch right or 
1f«« can Vbo impcrfectMo or inai-coracy 
proccedisga operate to eatiaguitb or diaallow 
ngbta. 

33, Effect of aeceptaneo of 

gaga-money on right of 

ta/oMwr ofpMreiaet Ij 

land to D tbe mortgage inttroroeBt pio' ^ 
ahonld be nulled to parebtte the. Und u i * ^ 
rodnmtd by IStb JiJy 1813. Ia ^ 

l™. j ...VeoJ. » i~‘ i«i-“ 'STSt. 

money Held that tbit wat a .rsaU 

tight to purebate. \ bsbaiaceasi r '^^^^1,69 

34. Befosal to 

kind— Bjfrcf o/ rt/otal o»n#M wbd 

A rtfuialBy a landlord to accept rest , -vbkJ 

(a tendered, on the groaiid that belt turngi a ^, 

of hi. nsb. lo mo 

ditnustalof hit fu t for a money rent) fee 
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"W AIVER — coiidiiued. 

•o£ Iho rent in kind. - Natiais Gebb r. Gottk Stnitra 

Boss . - . . . 23W. B., 308 

25. "Withdrawal of objeotion 

to sale in execution of Aeevee— Effect oj, on 
subsequent right to sue to set it aside. — The plaintiff 
pnrchased certain property from the first and second 
•defendants. The property was subsequently put up 
for sale by order of the Civil Court in execution of a 
decree against the first and second defendants, and 
was purchased by the third defendant. When the 
property was about to be sold under the decree, the 
plaintiff presented to the Court a petition objecting to 
dhe sale, but his vakil withdrew the petition with his 
consent before the sale. In a suit by the plaintiff for 
the recovery of the land, — ECeld that the plaintiff was 
not precluded from recovering the laud by reason of 
his having withdrawn the petition, as he could not 
■thereby be considered to have waived his right to sue. 
IfTTMAKASAirV EeDDI c. PaSKA SoOSA MOOnOOGAPPA 

Chbxtx .... .7 Mad., 359 

26. Eelinquiahment by Hindu 

widow — Eelinquishvtent of title to property by 
widoio — Petition. — A mere petition by a widow to 
the effect that she has relinquished her title in certain 
property in favour of parties suing the lessees of the 
property for possession is not a legal relinquishment 
of her share therein. OoJiA Chpee Kooimoo r. 
Bhoobos ilonuH Pap . . 10 W. H., 98 

27. Agent’s right to execute 

decree obtained by him as agent— Citu'l Pro- 
cedure Code, 1883, s, 37 —Recogniced agent — Exe- 
cution of decree. — P filed a suit in the second class 
"Subordinate Judge’s Court at Mahaei. As P resided 
at Thana, outside tho jurisdiction of the Court of 
Mahad, she authorized her agent, under a general 
power-of-attoruay, to conduct the suit on her behalf. 
The agent carried on the litigation up to the final 
decree passed by the High Court on appeal m P’s 
favour. The agent then sought to execute tho 
■decree. The Court of Mahad passed an order upon 
his darkhast grauting only partial execotiou. Against 
dhis order the agent filed an appeal in the District 
Court at Thana. Then, for the tot time, tho judg- 
ment-debtors challenged the agent’s right to repre- 
sent P who was residing within tho District Court’s 
jurisdiction. This objection prevailed, and tho 
-appeal was dismissed. PCeld that the agent couid 
not be prevented from executing the decree which ho 
•had obtained as agent. Ho objection bad been taken 
to tbe agent’s right to represent P at any stage of 
the litigation prior to the final decree. That objec- 
tion must tberefore bo deemed to have been virtually 
•waived, and could not be raised after the defeud-mts 
bad had their chance of success in the litigation. 
Paevaxibai r. VISAXEK Pasdubaxg 

[X. Jj. B., 12 Bom., 68 

28. — ^ Eemission of part perform- 

AnC0 of contract — Sum accepted, on account of 
interest.— A hypothecation-bond provided for pay- 
ment of interest on the principal sum at the rate of 
0 per cent, and contained a further provision that, on 
-default being made in payment of interest accruing 
due, interest should be paid from tho date of the 


WAIVBE — continued. 

bond at the rate of 15 per cent. Default wiis made 
wb^en the first and second payments of interest be- 
came due. After tho second payment had become 
due, the creditor accepted payment on account of in- 
terest of a sum, a title more than the arrears calculated 
at 9 per cent. In a suit by the creditor , — JTeld tliat 
the plaintiff had not waived any right under tho 
bond by accepting the payment ou account, of 
interest. Xasjaxpa v. Haxjappa 

p. L. E., 12 Mad., 181 

29. Decree payable by instal- 

ments — Execution of decree — Default — Limita- 
i ion . — A decree was made for payment of tho decretal 
amount by monthly instalments running over .a 
period of twelve years : and it was provided that on 
default the decree-holder might execute the dccrco 
as a whole for the balance then due. In 18S3 a 
default was made, and in 1S84 the deeree-hoWer 
tiled tin application for exeention in respect thereof, 
bat did not proceed with it, and continued to receive 
the monthly instalments. In 1887 he mjide .another 
application for execution in which he relied on the 
samp default. Held that the defaali, if it nvs one, 
bad been waived by the decree-holder, and that such 
waiver was a good defence to the present .application. 
JIumford v. Peal, I. L. R., 2 All., S57, and Asmut- 
nllah Dalai v. Kally Churn Ulittor, I, L, JJ., 7 
Calc,, oS, distingnishe'd. Buddhu Lab f. Rkkkkas 
Das , 1. D. B„ U All., 482 

30. Decree pagable 

by instalments, and in default ^execution for whole 
amount to issue — Default in payment of instal- 
ments — Waiter by plainiilf of riyht to exectilo 
decree — Receiptby plaintiff of orerduc instalments, 
- By a consent decree passed in a mortgage suit 
tiic defendant was ordered to pay to tho plaintiff 
tho sum of Rl.SOO by yearly instalments of 1150 
payable on 30th April in each year, and in c.asc of 
default in payment of any instalment tho plaintiff 
was to bo at libei-ty to execute the decree by sale of 
the mortgaged property. The defendants failed to 
pay tho lirst instalment, which fell duo on tho 30tU 
April 1888, and the plaintiff applied for execution 
and obtained an order for the sale of the property. 
In order to prevent the sale, the defendants, on tho 
13th ivovember 1SS8, paid HfiO out of Court, and 
the application for execution thereupon was .allowed 
to drop. The defendants subsequently made the 
following payments, vie., HI 3 on tho 5tli .June 1839, 
H25 On tho 12th Juno 1889, H15 on tho 1st Janiiary 
1880, and RoO in the HaziRs office on the 2ud Juno 
1690, which was the day on which the Court opened 
after the summer vacation, which had begun, on the 
3_0tb April 1890. On the 6th Juno 1890. tho plain- 
tiff again applied for execution of the decree, which 
was g^nted by tho Subordinate Judge. On appeal' 
the District Judge reversed tho order, holding that 
the plaintiff by accepting tho abovo payments had 
waived his right to execute the decree. On appeal 
to tho High Court, — 3eld that the plaintiff was 
entitled to execution. The acceptance of the pay- 
ments did not prove a waiver. They were not 
accepted on account of the specific instalments in 
arrears, but on account of the whole decree; and 
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'.—eoncMtd. 
erca if vere ULcn u paymooli ot otkJqb 
iniUlm nil, tlify roald not fcy themKliw protf » 
WUTtr BlLAJI GlSlSB f SiSttAMJ* P*Ki»a 
*1X 1, L. 17 Bom^ 6&5 

3L Omission to take objection 

that pottahs snd mnclialkas bad not been 
excbanged before suit— £■ t to rteo er 
ioiMry dttet on ococ^tti of A 

In • TO t by thp U sir ft Bcurf n cWg* ©f a 
cbnttrsm to r«fo cr a c itun turn u the srmta of 
Tanout men s, bt g rnstomary does payabli by the 
defendante for the ben fit ot the ehattram oa acconot 
of landi held by Ih m the defendant! rased no 
object on on the gnmud that there had l>een no 
exchange of pottaiii and mnchallat, hot among 
ether def cn ea they rtl ed npon a plea ot 1 m Ur 
tioo. IliJd (1) that the dclendantt tbould becoa 
s dered to hare «Am tted tac ly that the cichanA 
of peit^ and mschalkai hii been d ipcnicd w ih. 

\ saKiiATana a c I> itsict BoasD of Tasao&s 
[Z. Is. n. 1(3 Mad.. 30a 

■WAJEB.ni.-UEZ 

St CouirroB LI..E. 15A1U410 
^e« En EKCB Ctm. Cttti — lUtcur 
IIMO I 0007111X13— It aftB-Ct-tTBa. 

CL L E. a All. 876 
LL B. 18 A1UI47 
ket MaB0iasi5 Law — Pbi tumox 
-Cutaoeici L I.. E^ 8 AIL. 813 
^ee Masoutbax Law— P bi uimox— 
MiscBiLaxBcrs Casts. 

CLIuBhIS AIL, 334 

UasovBcas Law— P bs urmos— 

I ss tun ox as TO Posnos or Pso- 
rzBTT L I. E.. 10 AIL 

[I I, B..11A1L.108 
LlaB. 31 AIL. 110 
St hlasoiiEiiax Law— P bb camox— 
E ont or Pbi txmox— Co-sxaBSBs. 

(L Is. B., 9 AIL. 480 
L Is. B.. 10 AIL, 473 
^e Manoxnas Law— PsB-Bicnios— 
UtouT or Pxi BxniOT— WaiTxB or 
KionT OB BEirsaL to PcBcsasa. 

CLIaE UAIL, 

See CasE^ tther Pmi ekftiox 
*< 1 WaSTE Lasna L I,. B„ 19 AIL. 173 
Teatanientsry bequest contadaed 

See ilntnn Law— Wat— CoxsTsrcno" 
or Wma — E J*ts aBsotcix ob 
miTD ^ I..E,19AU.,W 

•WAQp 

Se ActXE or 1863,8 

LEI a EE, 167 
See Casu TxbEB Maa ® 

Eeiwwxist ouiax Law — 


WABHAHT 

See IssoiTExT Act s. SO 

[L E E, 17 Cals.. 20» 

— Arrest or ecarch without— 

See Escars TBox CrsTOST 

[24 W B..Cr.,45 
LEE, 10 Mad, 310 
See OncK Act a- p 

P E E, 34 Calc, 6i»l 
^ee PiiTats Dseexci, Eiani or 

[7Bom,Cf 60 
E EE, 18 Mad, 343 

Serriceof— 

See Ptxat Cons, ■ ItC. 

[L E E, 23 Cala 606 760 
EElL,33CsIc. 806 
LEE. 24 Calc, 320 

L Warrants made by Eeute- 

naniGoretnor of Bengal— Seel tf ConrU 
The Court « 11 cnler t* •«! to be mprtiwd on e-y 
warrant made br tbe antlonty ef the L 
CoTtmor of Bengal, rrm if ne* 

Jua. AsoxTxocs lInd,Jar..ir 

E Search warrant— fr«« « 

Ttoe*S%n Cot/t liSt n I/A tlS-Roiff " •/ 

werrasL— U U rseential to Ifaelegal tr of a mb 

warrant, under i 114ofth« Coded _T 

eedvr that tne predatbon d •«»* ipenw Md 
part ealar thing lidrair^ that the Magutiitemw* 
ahall determine that each prodBrtKU * wcewS'^ 
and that a specified Ionia or place wlj « * " 
•eanh A The warrant moat. noJet a He «t Jj“ 
Coda be directed to eome other person only 
a pci CO oSfcr is not forthoonung Qcrss L 

aan An CBOwBaar 8 B, Cr~ 7 

Cowsd TVore- 


• Code 


>6— Jfey efrofe Jmntd rt »' 


musMiropriatiOB of Ireaeore btiongiOft to 
wb ch he WM alle,od to be the tmiwe Ft® 
complaint, l appeared that sane of the 
belDopog to the tcrotle had betn bon'd , 
thaUff a the templa and the 
OTei.iO'. that the nature of the ptvperty «> banrf 
bad aa important and material beaneg ®? 
foe the pn Jetton 

dictiOBtO sine a warrant to search and 
aoch property open infc*malK>a wh di he tool 
ewdibte siBoe there was a complaint bei»e tm 
aSnsed as prescribed by the Cr mmal 
Codei and that trr.s not incninbent oo W* 
wait antJ the endence foe tbe prWMnUon 

been recorded n the presen« of the ecranv 
srorTiarraTi ^ 

[LEE 13Mad,l» 
■*( 


der* Codt fMtXo/JSSSJ t 99-Ut^ 
momaf »a He alttact of osy 
efler froceei »y peni ag **/'''' ^^I 'We of 
Some treamre belocging to the of 

Badhanpur was m ume Xh* AdmimsttsKr 
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WAERAJSfT — concluded, 

Kadhaupur sent a tolcgram to tlic District Superin- 
tcndeut of Police at Ahmcdabad, stating that part of 
the missing, treasure was in the possession of the 
accused, who was a resident of Ahmcdabad, and 
asking that this house should be searched. In con- 
seguence of his telegram, the City Police Inspector 
applied for a search-warrant to the City llagistrato 
of Ahmedabad. Thereupon the ilagistrate issued 
a search-warrant under s. 9C of the Code of Criminal 
Piocedurc. In execution of this warrant, the house 
■of the accused was searched and the police seised and 
took away certain property belongius to the accused, 
to his wife, aud to his sorvaut. The accused was 
subsequently arrested under a warrant issued by the 
Political Superintondent of Palanpur under s. 11 of the 
Extradition Act (XXI of 1879), hut he was admitted 
to bail by the District Magistrate of Ahmedabad. On 
the 12th June 1897 the District Magistrate passed 
an order refusing to deliver up the property seized by 
the police to the Political Superintendent of Palan- 
pur, but allowing the police to retain the property for 
some time, as it was possible that a pvoaccutiou would 
bo instituted in British India in respect of the stolen 
treasure. The Magistrate directed that, if no prose- 
cution were instituted within two months, the pro- 
perty should bo restored to the persons from whose 
possession it was taken. The District Magistrate 
subsequenUy reversed this order as being enoncous, 
and p.issod a fresh order on the 3rd August 1897, 
directing the property to be delivered up to the 
Political Superiuteudent of Palanpur. Seld that 
the City Magistrate had no authority to issue a search- 
warrant under s. 96 of the Code of Criminal Proce- 
dure, iu at the time of issuing the search-warrant 
there was no investigation, inquiry, trial, or other 
piocccdiug under the Code peudiua before the Magis- 
trate, for the purposes of which the production 
of the articles seized was necessary or desirable. 
Held also that the search-warrant being illegal aud 
ultra vires, the subsequent orders relating to the 
detention and delivery of the property seized wore 
•also illegal aud unjustifiable. li' ee Haeieai Bncn 
[1. L. E., 22 Bom., 949 

WAEEANT-CASE. 

See PABDANASUIS' 

(I. L. H,. 21 Calc,, 588 


’wabeaht of aeeest. 

Col. 

1. Cnu, Cases 9150 

2. CeiminaIi Cases .... 9l53 

■s, 

See Assatiet os Pubeic Seevast. 

[I. L. E., 26 Calc., 030 

See JUBISWCMOS op CsiinsAE Coubt — 
< - Gesebai Jbbisdictios. 

p, L. E., 25 Calc., 20 
111 . E.. 24 1. A., 137 

See Maeiciobs Pbosecbtios. 

[L Ii. E., 19 Bom.. 485 


■WABEAUTT OF AEKBSO? — coniinuecie 
See Pesal Code, s. 333. 

Cl. Ii. E, 18 AU„ 248 

See bVrrsESs — CiviE Cases — Depabet- 
isG WiTSESSES . . 13 "W. E., 324 

[9 •W, E„ 359 
5 Mad., 104 
I. L. B., 17 AU., 277 
Sea Wbosopde CospisEiiEST. 

P. L. E., 19 Bom., 72 

Execution of— 

See WiTSEss — CBntisAL Cases— S cii- 
ilOSISO WiTSESSES. 

P. Ii, E., 24 Calc., 320 
Illegal issue of— 

See Pbxae Code, s. ISO. 

p. Ii. E., 24 Calc., 320 

not in legal form. 

See Pexae Code, s. ISO. 

^ p. Ii. B., 23 Calc., 888 
See Pexae Code, s. 332. 

[I Ii. E,. 18 AIL, 246 

— — — of Governor General in Council. 

See Bengal Eegblation III op ISIS. 

[6 B. L. E, 392, 459 
0 B. L. E., 36 

See Habeas Cobpds. 

[0 B. Ii. E.. 302, 459 

1. CIVIL CzVSES. 

1. Absehco of -warrant — Dis- 

charge from custody of Sherilf. — The Couit will 
discharge a prisoucr from custody when the jailor 
holds no warrant for his detention, .although ho has 
been properly in the custody of the Sheriff. In "IJHE 
SEATIEB OP Sdau Sahib . 1 Ind. Jur., IT. S., 19 

2. — - Informality of warrant— Ap- 
jdicalion for discharge — Civil Procedure Code, 
1S39, s. 273 — Delay in bringing up prisoner . — JJ -1/ 
and several other prisoners iu the custody of the 
t-horiff of Calcutta for debt, without having been 
brought up to have an order for their allow auce made, 
on being produced for tliat purpose by the Sheriff, 
applied for their discharge under s. 273 of Act VIII 
of 1859. Preliminary objections were taken to the 
validity of the warrants on which the Sheriff arrested 
them, on the grounds that the time for execution was 
not specified iu them ; and that, even had they been 
originally valid, their authority had expired, owiug to 
the delay in bringiug up the prlsoneis. Both objcc- 
tious were overruled. Meld that a mere informality- 
in a warrant, such as the omission of the time for 
execution, only renders it irregular, aud docs not 
invalidate it ; that advantage having been taken of 
such irregularity to prejudice the prisoner, affords 
grounds for an upiilicatiou to the Court to set the 
warrant aside ; and that a mere delay in bringing the 
prisoner before tbe Court after his arrest, if not for a 
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WAHBAUr or ABBEST— C6»/ Mvtii 
1 CIVIL CASE*— «■/ BMi 
cumJcraLV ptiod ik*.* not render ta detesttu 
Ue- »1 Is SE Baousicrn MciucK 

(Bourke O 0.80 

3 Form of warrant— 5iiJVe«e»rjt 

tf varAm/ — W L r« » pcreon hxi been taken in 
execut oa nuJex a e« ta directed to tlio Sbenfl under 
tbe old pruiedare t «aa held to be taflie ect to 
eiaiwer tbe jailor to J tain li ta. The »ofdi“ord» 
nary c Mljutisdiet on” ate only n»*d to <liaUo.,n tk 
the T t {roui the cnmuial junadicUcn Is St 
Asvraa Bis vis lIiid.Jur,If S 108 

4, Wnt of Calcutta Small Cauaa 

Court, Form of — Jet XJI of JSSj — F'ra« 
ttla <Iritee*>ioaej — V wr t ef the Caleatta ‘^maU 
Caow Court cooiuiand ag M BailiS to take the Ludy 
of J and ha e him before the Court on the day 

of— tout afy B a tbe lum of d It aad coata 

ordered aad I e e<d by t1 e u Court o. tbe day 

of— to be iukI to tbe ea d B * th coeta of cxecn 
tKx and bj rtQ« tl <rrof to take an) eoatey the 
taid J 0 lb uiiaco jail of the ea d Court, there to 
bed a-odiaufe ui ody f r— ~«<(ks orootil he 
tball am r }>rr(ura] tbe uid order of tbe Coort * te 
10 {w ut of fu ui a lufu'ot warrasl to the jailor to 
ree readduaj ntw bitaadiBg Art Tit of 
IS e Is waa nt «e tury la the com of cooin t 
mrot of a d bto to ] neou by the Calcutta Cunrt 
of Smi I Ca t«« to bnn^ b ta (a the Gm tuitaiiM 
before tb Court as under tbe pro laion of Aet Mil 
of iso's nl u bare h i •abuAt«sce<mouey fired 
Is tne iLanxK ur 11 ua Nawatb 

(1 Ind. Jur., If 6.. 316 


o. Wanraot directed to Ifuir 

—Are r o/yBiyi>eaI*dei(»r— fadorieiaeaf fo iv«» 
~C I Proetim e Cede IhS2 t $43~I»i<ar4*mtmt 
ef farl etlart oj emit 4* Ba i >or r.— WTiere a 
wannt laeu I ly a Subordinate Court iCrectui^ the 
Naurtoamsta judpmeat^ebtar la executran of n 
decree aai eutru.ied by tbe Naxir to a lubordioate 
for ex eulioa by 1.0 uoi; h e aasw upon if«M 
lha tbe-e u nolLuig in tbe C il Procedure Code to 
proh bit a Tanr f omautboniinf a deputy to execute 
a vanajt of a rat for him, and that lui indanemcnt 
saurt be re-anhd as pr eti /am (sUencfl of the 
aetbonty of ibe )>enoo to irhoia the wamot la deb 
rered to ex cute t. 2iilJ also that t 11 most devr 
ab e abea ibe \aii.scf the '■ubiBdinate Courtadele 
^teUie duty of exteutag wanante of arrest, fUaX 
Wy mjould muter tie authority lu icMe eleuand 
‘i.'^'VRoatUaaareexprtesedby a mere uidone- 
0 -^“* they ^ould be cartful la feUetiog 
*“ that duty beanag n 

ea*. ** ®''®utn»'ticea permit, Uic poutun and 
thread t« V* arrtaled, to aa to arotd, 

•aeb pne »». •“hjetUag any 

lurtbn^e ‘y ** offence JleU 

».«.ldb«tt.^“ “Piitant that tbe person choeea 
»aiTajt a * tU the coutenu of the 

jodsmeni J,ui V*y t* to lalofiB the 
he u beiu. tikea amount 

IC..— .4.r.i “”*tut4]}j Where a varrant foe 


WABRANT OF ARREST-eoa/i.sed 
1 CIML CASE3— eoaftaecA 
and an mdonnnent thereon, professedly 


. aw 


of tbe Cinl Proredure Code leai irrepTnarly made by 
the >aih \axir ha not baxlas beta "the oSSrer' 
entruitid with tl e execntion of the warrsnt."— Ft// 
that snth irregulanty did rot loralida e the «T«h 
ABDCh hAalu r Uruu L la R. 6 All, 333- 

8 IrreguUrlty In warrant — 

tierfsiaf of arreit «• ereealio* ef a dtfrre eFr 
■a / aWed 4r proptr efeer— Cirtl Pnetdon C«» 
1SS2, »» 2 —A warrant Utaed for She inw el 
a4leUor under the pn«u.oos of a. 251 ol the Cn. 
liocedure Code was luiUaUtd br the Humana, 
of the Court, sealed * th the sod of the Co^ 
nod dtCrcTed lo the proper osEcer for exrcut on. 
debtor forcibly mitted the officer aad wu ^ed aud 
conxirted under s. 3w3 of tbe Penal Co*^ of 
mg a pabbe srreant u the execution of 1^ “ 

anclL In reiisico. it wsAWotersded, w th « reaw 

to the nquiienienti tf a 251 of the CInl 

CoJft ihil the warrant cf arrest, harincbwumitisiW 

only sraa had and the officer ccnld col Ic^? 
eiecn,e ih ao J wniequenlly no offence ““ ^ * 

the Itnal Code led been coamiiteJ Utii ^ 
this cootcsticsj (ouli ncA be nllowed, and altbocsa s 
wae proper thst tl 0 person siguini % 
wnU hV name n Ynlh it could ^ be said ^ 
beeanse the sgualnru wua eoeflned to tb* 
of the uaBO, It was net the duty ef lb* 

7 Vnlidityofwnrrnat-^W*-/ 

of Vo-ir— ireoys ef 

tiff sued Mt a warnat for the arrtst of his judgae" 
debtor OB tbe 4Ui Decembee IS 6 The ™ 

lodged - Ih the ^aalr cm the ICthDecmW snd ~ 
to be n fc«e Ul the 4th 

2«nd December 18 0 the Nsur wa*iaf>f«dlbrf w» 

judgmtnt.deUcr»s**lre*dySothecixiljs3 

wnt of occotion Uaued by aaothcr etedd 
Wthonrrtumed the warrant 
Judge who Imd issued iL 0“ 

giubordiaale Judge egain aeut 1 

where I wai iily recired by the Na^^*“ 

Lnrkun to the Neur (defendant > 0 . 1 | “ . 

4tb January 18*7 On the .aff 

jadsmenbdebtot's deU w»» 

he waa released in honour of Her llaj sir * . . .. 

Uooof theUUeotEmprtseol India. ^Ljj oot 

debtor thereopoa left the district snd 

be found, and the plaintiff’s wamot rem^^^ 

euted. Th* plamlifl sued the ^aIlr J 

foe allomag bis judgmenWeblor 

that the Near ought not to hsce 

bach to the iubordiaale Judge for 

00 necessity for a fresh erder on 

whmh ,t had to run had ei^wcJ 

UCTording to Act Tlllof 1S59 Mitst 

of 1876 and nnia October «j»ble 

laaiataiance of a debtor CsoA 
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TyABEAMT OP ABKEST-coniinusi. 

1 CIVIL CAS^S— concluded. 

.ud tlxe lalte'r^aae the order for h« co^t^ to the 
chU 3aU. KASXTmcHA.>tD 65 

a - "Warrant not eshansted if od 

*^-un_The holders of a decree for money, dated 
a A of De««iab« Bbb, oftor vomu. 

' |'!S «« 

-«d that he had concealed himself, and the 
leported that m. ^ application for 

tot .,n 1SS7 tte 

to be weouted. Jrr Map 

2. CEIMIXAL CASES. 

Arrest in pending case- 

A-'' 

■ £toVsu«. 

- Warrant onnon-appearance 
-r /o77s — nisobtdience oj 


in Warrant onnon-u^jL,^^—— 

fT^em prefmed against him (A) for not paymg 
Lad been of rent, and A naa 

the sum of “'•-^7 O X- re the Magistrate to answer 
^ summoned to ^ppe^ not appear on the day appointed, 
the charge. nrcseutcd for postponement 

but had an ^f - “t on the grounds 

of the demand day the Magistrate 

therein stated. 0 order-. “Whereas the debtor, 
passed the foUowi „ ucrson, the summons 

Idendant, has “PP“hereforr\n ordered that 
tos not ,^?,-"'fj^^;jitrtWrestof the defendant." 
a a arrant be ds taken upon the warrant 

Proceedings were by the Manistrate 

Jleld that all il^e proceedings ^^fgudant 

- weie it al proceed!^ 

it'SStSSr a- »» 

” “*i:f b“ a, A,“a., 17 : n W. E., a., aa 


WAEBANT? OP AEBEST— continued, 

2. CBIMIITAI, CASES— continued. 

J 2 . Issue of "warran^Conip/ainf 

on o ’ath—Meport oJ police ojjicer— Criminal proce- 
dure Code. 1SS9. es. 68 and loo.-ln cases m which 
the police cannot arrest without a warrant, a warnint 
cannot legaUy he issued by a Magistrate except 
on a complaint made on oath (or under s 63 of the 
Criminal Procedure Code), whether such Magistrate 
is authorized to entertain cases either on compkmt 
directly to himself or on the report of a pohee o‘hcen 
Reg. r. Jasse API . • 8 Bom., Cr., US- 

2^2 Arrest on report 

of policeman for (ffence for ichich arrest scitAout 
JaZnt might he madc.-lVhere a poliecm^ lu 
whose sight a theft was committed arrested the 
thief, and being himself unable to take or send the 
accused to a Magistrate, sent a report, on which the 
Magistrate issued a warrant,— Ae/d that, under these 
circnmstanccs, the accused was I< gaily brought before 

iq • — Validity of war- 

rant— Criminal Procedure Code fX of_m2), 

. I!i7—Maaistrate out of gisTtsdictton—Pxtradi- 
ti'on.— It was notissential tothe validity of a wamut 

Usu;d under s. 157 of Act X of 1373 that the 
Magistrate issuing it should be, at the time he issims- 
it. within the local limits of his jurisdiction. Ho 
mVht issue such a warrant irom a place in foreign 
territory. Reg. r. Locha ^ 

24 Procedure on -warrant— 

Act XU of 1667.— When a prisoner wasarrested by 
the Sheriff under a writ of ca. so., it was necessary- to 
brin“ him before the Court without delay, under 

i£ -)'• “ “! 

25 Operation of -warrant- 

detention of prisoner.— The force of a warrant of 
arrest is at an end when the prisoner is bronght 
before the Magistrate. 

butty c. Heeea LaUi Doss . 17 W, E., Cr., 55* 
A Ma»istrato therefore is not at liberty to retain 
an -accused person in custody, except upon a proper 
rcm.aiid made after taking sufficient evidence gi'cn 
Tmth or solemn affirmation. iK ^ttee 0|^ 
ZCHDEUDDEE-X Hosseis . 25 W. E.. Gr., & 

IQ — — Warrant issued 

XO« _ • r^J 


-irt — — ivarruiu, Ajowet*- 

to unofficial person— Criminal 

rAct Xof 1S72A .. 161- Act XXV of 1S61. s. 77- 
— Under s. 77 of the Criminal Pioccdure Code, a 
Magistrate ought not to issue a warrant to m 
uuoffici.ll person, except when he is witLout the 
assistance of competent police officers, and nnle^ the 
ur-ency is imminent. The fotce of a warrant of 
arrest is at an end when the prisoner is brought 
before the Magisirate, and the prisoner 
lawfuUv be committed to prison or remanded without 
^fficieit grounds; and iu the absence of evidence 
there can-be no grounds. Is 

the PEimOS OE SnEESBEOSAXir Boi. Qcees.i. 

SceesbeosY^h^B^e ^ ^ ^ 
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DIGEST OF CASES. 




■WABEAHT OP ABBEST— ccw/tanei 
2 CBIMl'VAL CASES— 

17 Crtfi’^l jPrct* 

d,rt Cod, (Act SZV of 1S61), , CS-Att X of 
1672 ta U3 ani 150~Dtlenlica 0/ aeeia,d—A 
«m&ot iSBOcd ntidcr $ 69 whitli • uinwA 
cf arrest as desmW nnder i 76 {Form B), m 
only for tLe purpose of trinjing an Moused pciten 
before the Magistrate It was not a warrant for 
coninutuicnt and did col autbonae tlie dctoctioD of 
a person longer tban is necessary for 1 is prodnetion 
before the Magistrate To detain him forthtr thcra 
must be a fresh warrant neder a 122 charging 
the prisoner with some offeneo 011 evidence tahen on 
oath or aEGnnation and in the presence of Uc 
accused Is TBE uaiTsa o* MiDssa Coascaa 
BisXBJEE QDEE 3 r m'ca Csivou BaacuKe 
QrzEH c kill SiaaAB 

[4 B L. H., Ap . 1 13 W B., Cr , 1 

18 J)e/t<i/>omofo<- 
cured— Orii*, eon /toaiey de/eu/tet for tade/fai/e 
^ried— Betnaad of aeeuatd —Held that the order 
of a Magistrate ssncliontug the detention by the 
police of an accused person for au ludefia to period it 
illegal At the eapiratioo of lueoty fourhonrs from 
the t me of arreii, the oecuird must be brought 
Ixfore a Ms^utrst who could theo irtnaud for a 
period nnt uieeding fifteen days under « 22 t of 
the Cnmisal Procedure Code i 8 ul \o seinand 
without a 1 canng can Us fo atooget period Btes 
c hoBSTi MUD Dnuo 8 Bom , Cr,3t 

XB rorm of warrant— Oonssioa 

(0 seal irarreai— uriniaof Proiedur, Cod, ISSO, 
• "fi— iejaisitei of good varroni — A vanaot 
Issued under s ’0 of the Code of Cnmioa) f'torednra 
should be stated should diwcribe the lersoo to be 
apprehended nuder it with reasonable parlicaUiity, 
so tbaC there may be 00 d Slculty lo establishicg hit 
ident ty and should be subscribed « ith the name and 
full othcul title of the Magistrate issuiog »t UTkto 
a warraut was defective o all the aboie parUculars. 
the prisoner apprehended under it was released b» 
the lli,h Court la es UasTiass 8 Bom.. 184 

^ — iorm ofmJerae- 

M«B< on irofTCK/ — Vn eudmunneul 00 a warrant 
V Ti * Cnmiual Proecdote 

should bi rcsuUrly made by name to a certain peraoo 
10 order toaulonsc h m loniike thearrast Bcsua 
iEWABi r ItABuiaBrssH 4 C "W If 85 

if . 

generally to “all coosUUes 
* warrant in the UtUr 
under the duectioa of ao iDspccim, 
tl , form «f the warrant 


tliat the _ 

the fT"'' Ptneedure. and did m* affect 

•rprehraSdi.^ nnfiera 67, «f persons 
^*0 ““•*’“** 
“0*0JL Vs BE MlDRlr MOUB 

aa. \ l8Boia.,Cr,l 

lu »t»y ^raTTeTTr'X y«'»aat«(ee, 

“« oj o^ne,,—\ warraut which 


WAERAHT OP ABBBST— caaf.aMi 
2. C15IAII^ VE CASES— coa/.aaed. 
dul not specify a punishable offence, aud which hsd 
been iuucd upon a statement not sufficient to make 
oat any offence, (luaihtd Is *• BtsanscMi 
Dsw ■ , 0 B Ii. E., Ap., 139 

S C BlDEOOMOOtlU* DiBEB r SUMIIB 

UawiB . 16 W. H., Cr, 4 

23 Informality in warrant— 

Crictiaaf Preredur, Code, IStjS, • 4(H —Power of 
Utoi Conrt-Irrtouior /y proeea, of arrett oiad 

/<<rei«e»/~rheUi b Court was not cmpowijed lo 

lutcrfere uc^tr the pro isions of a. 40* of the 
Cnminal Proceduie Code 1SC9 until there has b«n 
a indieial pioceivling ly a Magutrate A 
romplatnuig of Irregularity of process issued f« cn 
arrert anil for the attschmeut of liu property, baim 
appKms to the High Court under a 40* of Uw^ 
Cnnunal Procedure Code, should n ake ap^ic^im 
lo the Magistrate issuing such proceu for m 
dscharce and the release of his propertj.im “ 
ground of the uifonEallty of the warrants. «riM 
r BiinEiuTB PsssnsD _ 

121I.W,441. Agr*,r B, Ed. 1674,-36 

24. ModB of arrest in foreign 

territory or out of JUriadicttou-n erraW ,f 

arreetfor conlttoptof Coerf -Tbe High 

bomUy *>U uot send a special baddf 
tones Of the Cailwar of BaroJato ariM * 
who 1ms l>ccn giul y of a eoaUmpl of Coort,h«t W 
Court will seSd a srn^J Uilff /« 
beioadlhe local 

wstbu the Prcsidpufy of Bombay 

... c gSI . m 

25. JTwrroaf <» 

anrsfead iwyr.soa— rerm cf werreaf-*^®*^ 
n-arrani-lrrrsutanfj-I^/ect .. 

ioretameri Arrul oi—Aef JId V 1^” , 

/-rwri.™ C.* . JJI -0. ’ll, i 

ls9* certain foreigners resident in ^“hsy » 
been arrested by iho police and .orti, 

wanmit issued under sa 3 and 4 ■*'=‘ “f®,' 

they applied to Uio High Court 

uider a 481 of Ibe Cnnunal “f, 

(Art X of 18S2) aud under SUt. bl 
(Habeas Corpua Act} calling W» the 

of the Jail toshow cause why they should 

at liberty A separate warrant 
case at raehof the fornguers ,J the 

wrra m the same form. The ,« 

IXTsoa whose name appeared «adit 

“ranoichlmsdf from BnUsh 

further contained the following *0^ MUired 

to whom tbiiordcmiay uS 

to see that it i. duly obey and, lo ^ 

w, .ij. 

was signed by the secretarj to Go _ ,Bd 
was dfrccted to the Com^tona of ^1,4 

toll. 
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WAEBANT OF ABKESO?— eoaiZi/rfei. 

2. CRIMINAL CASES— coHcZuici. 
tcasons: (1) they were irreguUr in that they con- 
tained an order to the person named in them to do a 
certain thing with a further conditional order for 
his imprisonment in tho event of his not doing it. 
There ought to liavo been a separate order to ejieh 
prisoner to remove himself from British India, which 
order should have been duly served upon him. 
Then, in case of his refusal or neglect to comply 
with its terms, there ought to have been a further 
•order by the Governor in Council authorizing his 
arrest and detention in jail, ('i) The persons lumed 
in them were not indicated with sufficient certainty 
and pirticularity. Tho w vrrants contained nodescrip- 
tion of tho persons against whom they purported 
to be directed, aud did not give their place of resi- 
dence. (3) By reason of tho direction contained in 
them that tho persons named in them wero 
to remove themselves from British India by 
sea to tho places mentioned in the warrant. Tho 
particular route to ho specified under s. 3 of Act III 
of ISGt is intended to be a route in British India, 
and not a route beyond the high seas. The Govern- 
ment has no jurisdiction to ffirect a person’s move- 
ments at sea heyoad tho limits of three miles from 
the shore. (4) jPer SrAaliKO-, .T.— The warrants wore 
also defective, in.i3much as they bore no seal. Alteh 
Caubjiak r. GoTEBSiiBirr ob Bombay 

[I. i, R, 18 Bom., 638 

28. Warraali issued 

under Act Sill of 1859 — Execution outside Juris- 
dicliou—Criminal Procedure Cade C1S82J, r. S3 
— Magistrate, Jurisdiction of — Breach of contract 
of service, — S, 83 of tho Criminal Procedure Code 
applies to warrants issued under s. 1 of .\ct XIII of 
1859, and conseciuently such warrants may be 
esecuted outside the local jurisdictiou of tho iLrgis- 
trates issuing them. Quebn-Embbess u. Kattayai* 
[I. L. E., 20 Mad., 235 

Qdbes'-Embeesb o. SltrruAYyA 

[L L. E., 20 Mad., 457 

Gattei Shankab tf. Mata Peasad 

[I. L. E., 20 AIL. 124 

■WAEEAUa? OF ATTOEiraiy. 

1 . Estent and operation of 

■warrant — Civil Procedure Code, 1659, ss. 17 and 
49 — Acceptance of service and appearance — Act 
XX of 1862, s. 7. — A warrant of attorney to the 
attorney of a defendant to receive a declaration or 
plaint, etc., in any action or suit to be bronght for 
'the recovery of certain moneys, and to confess tho 
same action or suit, or else to suffer or consent 
to a judgment or decree in tho said action or suit by 
default, or in any other way to pass or be pronounced 
against the defendant, empowered the attorney to ac- 
cept service aud appear for tho defendant within the 
meaning of ss. 17 and 49 of Act VIII of 1859. 
Seld that 3. 7 of Act XX of 1863 referred only 
to warrants of attorney for the entering up of judg- 
ments in the High Court which were in eiistenco 


•WAREATTO? OF ATTOENEY— coMoI«ded. 
before tho ist July 1863. KnAixn: CmrsDEa 
Ohosb 0. Sabodasoo.vdbby Dosseb l 

[Bom-ke, O. C., 244 

2 , Limitation Act, 1858— Ifn/er- 

ing up judgment, — Tho statute of hmitition is no 
answer to a rule nisi to enter up judgment on a war- 
rant of attorney. Soojan Muili n. Hydeb Joko 
Bahabooe . . .1 Ind. Jur., O. S., 58 

VVAEBANT? OF COMMIPMENT?. 

Signature of Magistrate -Cri- 

minal Procedure Code, 1872, s. d03. — The signature 
of a Magistrate to a warrant of commitment under 
3. 303 of tho Code of Criminal Procedure, 1872, 
should not bo atiixed by a stamp. Subeamasaya v, 
Qoeeh .... LL. R.,8 Mad., 398 

■WARRAMT OF EXECUTIOIT. 

L Executing a warrant for 

attachment of property— Renal Code (Act 
XltV of 1S60J, ss. 353, 147, 114 — Assaulting a 
public servant in the discharge of his dutg — 
Contents of tie loarrani — Eortn of the icarrant — 
Son-production of ecidence as to terms of warrant 
— Paliditg of warrant, and of conviction had upon 
it, — A warrant for the attachment of whatever 
property of a j ndgment-debtor which the officer execut- 
ing it might find on search, which did not describe the 
area of tho search and was different from the form 
prescribed by tho Code of Civil Procedure, Ex. IV, 
No. 136, was not a valid warrant. In the absence of 
any evidence as to the terms of the warrant either by 
tho production of tho original or in the form of 
j secondary evidence a conviction for resisting or 
obstructing a public officer in the discharge of his 
duty, VIZ., the execution of a distress-warrant for 
attachment of property, cannot stand. CumcDEB 
CooMAB Sex n. Queek-Empeess 3 C. W. N., 605 

Tabazzox Ahmei) Cno'WBHBY o. Qdeea'-Eupeess 
P. L. E., 28 Calc., 830 

3. Extension of time for opera- 

tion of warrant— Aci X of 1859, s. 88— Jurisdic- 
tion, — Where a warrant of execution under Act X 
of 1859, 3. 8S, "was extended for four days after 
a paiticular day, uheii the original warrant was not 
sixty days old, in order that more moveable property 
might be pointed out,— Held that, until the time so 
extended had elapsed, an order for sale of immove- 
able property was without jurisdiction. XabI BAX 
c. DmAE Bax Sn.va 

[3 B. L. B., A. C., 10 ; U W. E„ 328 

3, Return of warrant— RuSftc 

servant — Resistance to public servant — Penal 
Code, s, 183 — Civil Procedure Code, 1882, 
s. 251, — A person was convicted under s. 183 of the 
Penal Code for offering resistance to the attachment 
of property by a public servant. Tho offence was 
committed on the 4th o^ Pebruary 1883, but V" s 
warrant under which the public servant acted is 
returnable on or before the previous day. Id 
that the conviction was bad. Ix xhe mac&b oe 

14 a 


von. T 
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TyABEAMT OF EXECUTION— 

IBB MinlOH OT AjtlSB LAliBeB*. ASA"*!*!**!! 

BKSAr FUTBI89 

p.L B. locale 18 13 C Ii.B.,a09 

4. Irregularity in warrant— 

c.til rMeJt,re C^ot JS5S , SSS-C t / Fr^ 
efdtnCi^f IS~7 1SS2 * 2o/— An (xrcnloataU 
of the r git t lie and i tenet n Und «m > taaide 
by the Court on the ground that the vanaat tat 
the execst on of the d or e and order of attacliinent 
of tte property sold had not bee t e,ned hr tb* 
Judge but by the Mnnsanu of the Cooxti andata 
(Croud sale the p operly vas lold to other porehaacra. 
vho> as n 11 ai the jndgme t d bto ercre an ^ hy 
the 1 0 chase at the Crat tale for a dcelarat on of hia 
right to ha e tl p first sale c uSmifd. The 12 gh ' 
Court hat ug held that n th reference to a. 222 
of Act Mil oF lSo8 the first rale had been n^hUy 
s t ta do, an appeal to the Jnd »I Committee vaa 
diem tsed nth ccsta llAV Dash, r UabTab 
S iKoa 1 Xi. IL, 7 AIL 606 

WABBAlsTY, BBEACH OE— 

£ e CsAktxB FiSlt 8B L.B,644 
£ee Co^mot UBiArBorCo'TUCT 
[14 B L IL, 180 23 W 136 
LL IUl3C&lc,237 
L. n . 13 Z. A., 60 
Su CoSTSiCT ACT I “i 

[I I..EL.4C«te^801 
Si4 Biudt or ^ciT— MustrLrtzniiiov 
(L L IL, 24 Bomn 166 
Stt Cists rxDXB Tbsipob abo Pra 
CKAItB— SstAOl or U IBKAjnt 


■WABB^NTT OF TITLE. 



WASTE— eoaefarfeJ. 

Aellwpr Law— I tsMBSioxiiB-Potrnj 
or Bbtebsiosbu to ssbisao trisn, 
m — Wno JUT STB. 

[LL B., eCa!a,ld3 
6 Moore’s L A, 433 
L L. IL, 9 Calo. 817 
hlsrah., 623 

deelABTLOBD I’m TjyisT — Fosni 
TCni Bbiach < r Coxiiiios 

[LL.B.,10Mad. 351 
LL IL,23 Mb(L,S6 
Stt Limttatiot Act, IB"" aki. If- 
(1P«9 a 1 culC) 7B.L.B,l3l 


- by mortgagee in possession 


iee llOBTOAOB— ACC0C5TS 

^IklL 15Ma(i,20O 

L- limitation— .J fey-t o» *■ 

—Praytrferprottei t.»Jrat» rta^rwylaFed ^ J" 
ZfeW p*r Pbtab J that nhere a sa t »" “* 
(o frerrnt conUmpUted waste it was not Umd by 
lapse of time ObOII e AjnBTAWin Da« 

[4Rl,.B..O & 1 ISW B.,0C,16 
BiBWASAia Curypaa c 

a. liBbUJty for 

tnJew / al ? Ijhrvatttt tWis* 

«a odes • iSrati^—la a rn t against aa do* mu « 
dually and not m hir f.„ 

recorer plainlifi a share of prererty 
beoi in her josaesuon the *o t bt Bg 
defendant wis charged w Ui de'aitaloo ® ^ 

raeh property eoly- J/ Id lint '‘^'“wLia/her 
hahiein that suit to Umade aMw<«l* «"‘^*g 
htuland s aiirt. for any deraatatwxahiehiend « 
hs-ee comm tUd. StATM r g. 444 

WASTE LAhca 

5,. 

S„ Om. o. 

A»™u, ro....™^ g 1,5 

Sm tiiTMHBSi-KiOBi Y4 'JS!a!4S9 

St* \AirATioscT 
Labes «:nt ros ‘ '* 

— — Grant of— 

made cultiTablo. 

0»« or rtoor-UJOtATiox Art» 
ABTBBSI 24 calcw 856 
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"WASTE EAITDS— coiifinuerf. 

Eight of village to pasturage on— 

See JuEisDicxioir or Cmi. Covet — 
Beet aitd Betesvb Suits, Bombax. 

[L L. E., 21 Bom., 684 

1 . Presumption from land lying 

waste — Ertdence as to possession,— Ihe' fact of 
land lying waste does not of itself show that no one 
is in possession. Uahomed Am v. Shuetju Am 

[8W.E.,422 

2. — — — — Ownership of waste land — 
Presumption as to possenion, — Where land is waste 
and there is no visib le sign of occupation, the pos- 
session must bo taken to go with the right, and the 
riglit is primd facie in the zamiudar of the estate 
to which the waste land belongs. Woodwant Mah- 
TOOE V, HOKOOilAK PtEsnAD SlEOH 

[22 W. E., 419 

3. Oicnersiip of waste 

land not belonging to any private person . — Unsettled 
and unoccupied waste land, not being the property 
of any private owner, must belong to the State. 
Pbosuno Coosiae Box c. Seoeetaex or State pok 
India is Coukcil . I. L. E, 28 Calc., 792 

[3 C. W. N"., 695 

4 _ Possession of waste land — 

JCiimiiaiion — Presumption — Proof of title. — There 
may bo such possession of waste lands as to protect 
a suit from being barred by limitation ; and 
where the question of possession is doubtful, a pre- 
sumption will arise iu favour of the pjirty who 
proves title. AIahomed Bassie e. Kveeeu Bvesh 

[11 W. E., 268 

5. Possession, Pre- 

sumption of, from evidence of title. — In disputes as 
to the right to possession of waste and jungle lauds, 
it is only in cases where neitlier party has exercised 
any acts of ownership over the lauds in question that 
the Court may resort to evidence of title, and pre- 
sume that the party proved to have title has also pos- 
session. Bam Bandhu o. Kdsu Bhattv 

[5 C. L. E., 481 

6. ; Title to unculti- 

vated or jungle lands — Adverse possession — Zimtfa- 
tion — Acts of ownership . — If, adverse possession 
for a sutlicicutly long time is proved, the title of a 
person to uncultivated or jungle land may be barred 
by limitation in the same manner and to the same 
extent as in the case of cultivated laud ; the evi- 
dence of possession being the e.vcroise of such acts of 
owner,hip as would ordinarily be exercised over pro- 
perty of that nature. AlrciEEjEET SiNQir o. Eadha 
Pebshad Singh . . .23 "W. E., 368 

See Watson o. Goveenmbnt 

[B. L. E. Sap. Vol., 182 : 3 "W. E, 73 

7. — Eiglit to Use of waste land — 

Permissive use of, bg tenants — Right of landlord to 
erect building on — lEorhs of permanent character 
eneoated by licensee— Easements Act (V of 1S32J, 
ss. BO, 64. -In a suit by a zamindiir to bavehis right 
declared to build a house on some waste laud iu the 
mouzah, the defendants, who were tenants in the 
VOl. V 


"WASTE LAEDS-contiaaed. 

mouzah, resisted the claim, on the ground that they 
had built wells and water-courses on the land, and 
had a right also to use it as a threshing-floor and for 
stacking cow-dung. Held th.at the defendants 
having acquired no right adverse to the plaintiff as 
owners, by pre-cription or otherwise, in the land, 
their right of use could only be as licensees of the 
plaintiff ; and although he could not interfere with 
their right to the well-, which were works of a per- 
manent character, and on which the defeudjiuts had 
incurred expenses, he could revoke the license as to 
the other use claimed of the land, and his claim to 
build the house should tberefore be decreed. Band 
AIOBTQAGE bANE OE ISDIA V. JIoTI 

[I.L. E, 8 All., 64 

8. — — - Eiyhts of zamin- 

dor in respect of waste lands - Provisions of wojib- 
ul-iirs as to rights of pasturage. — Held that a 
general provision contained in a wajib-ul-urz that 
village c.ittle might giaza on the waste land of the 
vilkige could not be construed, in the absence of any 
deflnito covenant to that effect, as depriving the 
zamiudar of his right to reclaim such waste lands. 
Bam Sakan Singh r. Biejv Singh 

[I. L. E. 19 All.. 172 

9 . ActXXIIloflSeS, a, 6— 

to contest sale , — Where the Collector failed to give 
notice of his intention to dispose of the estates, it waa 
not incumbent on the pl.dutiS to contest the sale 
withiu the period prescribed by s. 5, Act XXIII of 
1863. Hihmut Singh v, Comboioe op Bunobe 

[2 Agra, 258 

10. Act to reclaim waste 

lands — Suit to contest award by Board of Revenue 
— Extension of time— Institution of suit. — The 
Court cannot extend the period of thirty days allowed 
by 8. 5, Act XXIIl of 1S63, for preferring a suit to 
contest an award by the Board of Bovenue. The 
filing of a vakalatnama is not an institution of such 
a suit. Tabanath Dvtt r. Com-ectoe op Sxbhet 

[5 W. E., Waste Land Court Eef., 1 

IL ss. 8, 18 — Suit for posses- 

sion — Statute, Interpretation of. — Where an Act 
expressly takes away one particular remedy which 
would otherwise have been open for enforcing a right 
of property, or in any other particular interferes 
with proprietary rights, but does not, in express 
words or by necess.ary implication, dcclire that those 
rights shall cease, the method of interpretation which 
ought to be adopted is to give effect to the Act 
exactly so far as its words extend. 'and no further. 
There is nothing in Act XXIII of 1863 to prevent a 
person who has a good title and levs throughout been 
in possession, or who has a good title, and at any time 
succeeds in peaceably getting possession, and is not 
ousted in a posscssory .suit, or who for any other 
reason is in the advantageous position of a defendant, 
from defending bis rights, notwithstanding any sale 
which the Oovcrnuicnt m.ay.h.ave professed to make 
under the "Waste Lands Act.- Qpiaere — ^IVhetbcr the 
terms of the Act are not suiiicicutly s-atisfied by 
making it apply to w.asfce lands of Govcnimcut, aud 
by understanding the claimsand objections mentioned 
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csauot h« o.’iDpdlrA to ^rsat s luttah to s pti»^ 
sllcjris- h o:s U to hsTc bei-n la oocepsttoa of the 
l.T,^ Ufare tbc«* f If the elsiicsat hst CBuAeA to 
tfxxx a ados time to sti; the isle, sad the UaAfcss 
ut..sllt been rid, htic^j rrmcdj u h; s sa t iobmT 
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C7W E„414 
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ri. Ik H, 3 Calc., 7*a 

Bights concsralEg— 

"^ee Cans rsMB IsvrrcTlos— rtciu. 
Ci M OMTsrenot c« Isirar to 
SioBxs or PiQTtsrt— WsTn. 


«ee Ciiti ryna Pus. airRov— Eats* 
vt'CTt— It osn coxenxiso tVaixa. 
See Catti TTPti EtvBT to rta o* 
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A(Ea»tn E1.B., 18b:ad..320 
SeellasaaiPoirtr Act * 10. 

(I. Xk B„ 20 Had, 278 


WATEB-CESS. 

(Cm 


Ilk It, 10 Had,2S3 
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IE Ik B. 13 Had, 407 
E Ik B, 18 Had, 31 


WATEB-COUBBE. 
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DIGEST OE CASES. 


WHIPPING — continued. 

offender means a person under the age o£ sisteeu 
years. Keb. o. iltoiAiLUiK Ail taiad ABDUi Axi 

[8 Som., Cr.i 9 

5. Act XL of 1864, 

js. o, 10 — Criminal Procedure Code, s. 392. — By 
the term “ juvenile offender ” in 3. 5 , Act VI of 1864 
OVhipping Act), is meant an offender under the age 
of sixteen years. Seg, v. JSuiammad Alt, 8 Pom., 
Cr., 9, referred to. Eupebss v. Dm Am 

[1. L, E., 6 All,, 482 

0 ^ Sentence of whipping when 

allowable — Act VI of 1864 , s. 4 — Offence after' 
previous conviction. — The punishment of whipping 
unders. 4, ActVIof 1814, can only bo inflicted on a 
second conviction of a person who, having served a 
sentence of imprisonment, again commits a crime. 
Queen v. Dbai Patnaik 

[4 B. I.. E., A. Cr., 5 : 12 W. E., Cr., 68 

7. Offence after pre. 

vious conviction — Previous conviction not s/ioicn . — 
On a reference by a Sessions Judge under s. 434 of 
the Criminal Procedure Code, a sentence of whipping 
in addition to one of rigorous iniprisonment iu the 
case of an offence specified in s. 2 of Act VI of 1864 
was annulled, as the offence was not committed 
after previous conviction. Ebb. 0 . Sueea bin 
Keisena Mandavkab . . 3 Bom., Cr., 88 

Ebb. V, Babji vai.ab Bapu . 4 Bom., Cr., 5 

8 . Act VI of 1864, 

s, 3 — SecoiA conticiion for offence committed before 
first conviction . — S. 3 of Act VI of 1864 (the Whip- 
ping Act) does not apply to c.ises in which the second 
conviction is for an offence committed previously to 
the first conviction. Beg. o. Kusa taxad Laksh- 
AiAN . . . . . .7 Bom., Cr., 70 

9. Previous convic- 

tion. — A sentence of whipping founded on a previous 
conviction of the prisoner is only warranted where 
the subsequent conviction is for tba same specific 
offence as tb.it iu respect of which the previous 
conviction applied. Anonxjious . 5 Mad., Ap., 1 

Anonejious , . .6 Mod., Ap., 39 

10. Theft in dwell- 

ing-house — Act VI of 1864, s, 3 — Previous convic- 
tion of theft.— X prisoner convicted of “ theft in a 
dwelling-honse ” who has previously been convicted 
of “simple theft" is not thereby rendered liable to 
whipping, under Act VI of 186-1, s. 3. Beg. v. 
Chanbia tae.vp Seumia . 7 Bom,, Cr., 68 

11. — ; Act VI of 1864, 

s. 7 — Conviction of dishonestlg receiving stolen 
property — Previous conviction for theft. — P was 
convicted by a ilagistrate of the first class of dis- 
honestly receiving stolen property. Be confessed on 
his trial that he h.id twice previously been convicted 
of theft. He was sentenced to be whipped, to be 
rigorously imprisoned, and. On the eipiration of the 
term of imprisonment, to furnish security for good 
behav lour. Meld that the offence of theft not being 
the same offence as that of dishonestly receiving 
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WHIPEHT G — .eontin ued. 

stolen property, the punishment of whipping was 
illegal, Eiipbbss v. PAsrAB 

[L L. E., 1 AIL, 666 

12. — — Conviction 

of separate offences — " Bouse-hreaJcing to commit 
theft," and "theft” — Whipping Act, VI of 1864, 
s. A— Where a prisoner com ictedof “ house-breaking 
in order to commit theft,” and of “theft,” both 
offences being portions of one continuous criminal 
act, was sentenced on the first bead of charge to 
one year’s rigorous imprisonment, under 3 457 of 
the Penal Code, and on the second head of charge to 
receive twenty stripes, under s. 2 of the Whipping 
Act (VI of lb64), the separate sentences (though 
not illegal) were disapproved of, as contrary to the 
spirit and intention of the Whipping Act. Ebb. c. 
Genu bin Aeu . . .6 Bom., Cr., 83 

13,1 Act VI of 1864, 

s. 7 — Conviction of theft , — A sentence of whipping 
cannot, with reference to Act VI of 1864, s. 7, be 
passed on a conviction for theft under s. 379, Penal 
Code, as the former section only provides for sen- 
tences of imprisonment for’ a ta-m not exceeding 
three years. Queen «. Esan Ceundbb Dey 

[21 W. E„ Cr„ 40 

14. Attempt at house- 

breaking with view to theft, — In the case of a con- 
viction of attempting to commit house-breaking 
by night with intent to commit theft, a sentence 
of whipping was annulled as being illegal. Ebb. v, 
YeMiA VAiAB Paeseia . . 8 Bom., Or., 37 

15. Substitution of 

whipping for other punishment — Sentence — Theft, 
— Whipping may be substituted for any other punish- 
ment for the offence of theft in a dwelling-house. 
Queen t). JuHGHoo Khan , 3 "W. E., Cr., 36 

16. Act VI of 1864, 

s. 7 — Whipping in addition to other sentences. — A 
sentence of whipping passed on a person who is 
already under sentence of death, or transporfcition,or 
penal servitude, or imprisonment for more than five 
years, is illegal. If the sentence of whipping pre- 
cede, instead of follow, tbo other sentence, the pass- 
ing of the latter sentence renders the infliction 
of the whipping illegal. Anonymous 

[B L. E., IMad., 56 

17. ’ Act VI of 1884 

— Power of Magistrate, — When a llagistratc, in 
cicrciso of the powers confciTcd by a. 46 of the 
Criminal Procedure Code. 1861, passed a cumulative 
sentence against a person convicted at one and 
the same time of two or more offences punishable 
under the Penal Code, — Held per PSACOOK, C.J., 
and Pheae and Sbton-Kaeb, JJ., that be could 
not, in addition to the penalties prescribed by the 
Penal Code, sentence the prisoner to whipping under 
Act VI of 1801; nor could bo exceed twice the extent 
of bis ordinary jurisdiction as defined by s. 22 of the 
Criminal Procedure Code, 1861.- Beld further per 
Seion-Kaee, J., that in the case of hardened offend- 
ers, a ilagistrato can award whipping in addition to 
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See lliXDU TytlOir 

iJtUTATiOs Act IB?” I’JV iro 
tU a. 31 cel 157 
T. pr , ai LA..135 

5e.3dAnoxnilxI.aw-I "^^|^*231 
I.L.I1! 3 0.1^701 

17Tr B. P C> 1®® 
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■WIPE. 


^ee Cases usdeii Hisdit Law — Coxibact 
—Hosbasd am> IVzee. 

See HiNDtr Law— Hesbaxd and Wiee. 

. £IL.E„13 AD.,138 

See Cases dsdeb HrsDcr Law — PAET iriojf 
— Eight to Paetitiom— Wife. 

See Cases DHDEBHrsDirLAW— P abtitios 
— S llABES ON PaBTITION — WIFE. 

See Htjsbasd and Wife. 

See Lunatic . 1 1. E., 15 All., 29 
P. L.E., 23 Bom., 053 

See Cases undeb Eestitution op Conju- 
GAE Eights. 

• See Win— COSSTBUCXION. 

{;4 B. B. B., O. O.. 53 
I B. E.. 13 Mad., 379 
. IB.B.,22Bom.,774 
Ste Witness — Cmii Cases — Pbbsons 

COilPETENT OB NOT TO BE WITNESSES. 

pc, L. B., 18 Bom., 468 

Action for harbouring— 

See Eeshtution op Conjugal Eighti. 

- [I. B. E., 1 Bom., 164 

Custody of— 

See Habeas Cobpus . 13 B. B, K., 100 

See Hindu Law— Guaedian— Eight op 
Guabdianship . . 23 W. E., 178 

[I. B. E., 12 Bom., 110 
See liAHOiiEDAN Law — Cpstodt op 
Wife . . . 5 B. B. E., 557 

£13 B, B. E„ 160 

- Evidence of— 

See Evidence— Ceuiinal Cases— Hus- 
band AND Wipe. 

£B.- B. E., Sup. VoL, Ap., 11 
' 7 Bom., Cr., 50 

Maintenance of— 

See Cases undeu Hindu Law— Mainten- 
ance— Eight TO Maintb-vance— Wipe, 
' See Cases uiJdeb Maimenanob, Obdbe 
OP Cbiiunal Couet as to. 

-Eelinquishmeat of — 

See Bigaht . I. B. E., 19 Calc., 627 

Hemoval of husband’s property 

by— 

See Theft . . .8 Bom., Cr., 9 

[8 Bom., Cr., 11 
1 Mad., Ap., 23 
I. B. E., 17 Mad., 401 


WELD ABTTMABS. 


WIBD AlTiMABS-coiiciMtfed. 

longer tlio property of a man thaa wliilo they coa- 
tinuo in hJs keeping or actual possession! but if they 
regain their natural liberty, his property ceases imfil 
they have a mind to return, which is only to be 
known by their usual custom of returning or are in- 
stantly pursued by their owner, for during such pur- 
suit his property remains. Chttun Cuubn Doss r. 
CoiLECTOE OF Ssxhet . . 21 W. K., 75 

2. Capture of teild 

elephant — Right of omner of land where captured 
— Right oj finder. — A wild elephant, having fallen 
into a pit made by K X in his own land, was sec. red, 
removed, and tamed by U hi, without the leave of 
K y. Meld that K X was the captor, and that U'hl 
acquired no property in the elephant. Makath 
Unni Movi V. Maiabab Kandapunni Haib 

£1. B. K., 4 Mad., 208 

3. — — JSscapsd elephant 

— Ownership- Recapture. — A tame female elephant 
escaped from her master's field in company with a 
herd of wild elephants and resumed bet natural wild 
habits. The owner-plaintiff abandoned his search 
after two months, and then offered a reward of EfiOO 
to any person who should recapture her. At the end 
of four months she was recaptured by the defendant, 
who was compelled to Lime her in the same way as if 
she had been an ordinary wild elephant. Plaintiff 
offered the reward of U200 to the defendant and 
demanded the elephant, but tho demand was refused. 
Beld that under the circumstances tho plaintiff had 
lost ail claim to the animal. Peal r. Caiifbell 

[3 C. B. E., 615 


•WIBB. 

1. Execution . 

3. Attestation 
3. PoBii OF Will 
A. Euncupatite Will 
6. VALtDiTT OF Will 

6. Eevocation . 

7. Inspection op Will 

8. Ebnuncution bt Exeoutoe. 

9. CoNSTBUCIION 


Col. 

. 9172 
. .9176 
. 9180 
. 9182 
. 9182 
. 9183 
. 9181 
. 9184 
. 0183 


See Costs— Costs out op Estate. 

£r.B.E„25Cale., 663 

Set Dohicile . I. B. E., 4 Calc., 106 

See Cases undeb Hindu Law — Will. 


See Land Tenube in Calcutta. 

£1 Moore’a B A„ 305, 399 

See LniiTATiON Act, 1877, 3. 19— Ac- 
knowlebgiient of Debts. 

[I B, E., 15 Mad., 380 


Animals fersa naturm— jEj- 

oape of wild animats kept in confinement — Return 
or pursuit of such animals. — Wild auimals are no 


See Liinr-iTios Act, 1877, s. 19— Ac- 

KNOWLBDGIIENT OP OTHEE UlGHIS. 

£I.B.E.,lMad., 388 
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[L L. 1 A1L,7S0 
^ ( CltEl rsOES PKOUTA 

Tsr»i L Z- 18 13oau 651 

— Cons ruction of 

Drta— Co^ittrerio* 
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[I 1^ B. 8 CaIc. 7Sa 
L I* B 14 Bom. 4 6 
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LB n..iGCsia.ea 
L.K,14LA,137 
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[tl..B..16 Oslo.. 785 
L B.,16L A. 137 
L L. B., ai Cole., 683 
c f LanriTTOE A t 18 i*t 120. 
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CLUB. 20C*I&.e06 
L U B., 31 BosL, 663 
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uuuos lo AstrrsiT os 

[L U B. 20 Bom., 233 
LUB,3lBoni,335 

“ ExetnplificAtion of— 

«*♦ Sccciss os Act t. 23 

t8B.UB,Ap.,76 

~ ’Juncup&tive 


W tTt» 


~ Qrcm&ke 




^ ^ 19 Bom., 680 
■WAoS^n* i»Qrtts Alidity of— 


WU>I<— <«■( «mA 
— Bevocatloo' of— 
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Wan I.UB,3 CaIc.,C36- 

Sccczuiox Act *. C. 

[LUB,1Ca13,168 

StAtement in— 
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• Suit by person claiming taider— 
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'*o ibe itc^<< IQ Bom., 713 
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npma.00 cl bi* lAae aiamp oo tb* satd JceBisn* 
HM that lie UMXt>ca<ifU**niatUeaw« 
prpptT and eaa>e aUutW wttbitt the nsaaiEa 
wom B»ed in *. .«0 «f tha lDii.aa «B«ewoa A^ 
SlUAL. CnesnsB BasnorisBTA t ^‘^*“0?? 
Pm. a 

C3C.W ir,6,3 

TTaafc/f"/ 

1 I, ft i m *' 
r •irm.t IV «vn —II utcc me •»» ndant eWawd lie 
jn«rt/ija dirputeacdet tie vQlof a Iliirfia 
iot kept batk tba endesce «bub aciiA ba e , 
otablaLed Uat the mark pd portiOk, to U CJ 

tbe »K.ow aaa really made b;b r or at h<r drtir 

acdUiatatthe Uaeof tbe txecntion tl*a *" 

rostccta of tbe doesmesU were well Ibocs » ^ 
tbe Court nfused to act ojoa t. UiSiArt^ 
UAwrrixsaA r Paastalatdis PaasWA* 

[L U B, 16 Bom, 

4. iViAa.# aai 

• a atral «a JI« (re/ JSsiJ • od-ZcWe»» *• 

<0 Me aaerat om e/m «,« If a pm a 

On a quesUtm of fact niM W ISS" abelbef “ 

allegtd teaUttr bad or had not b«n *Ua W 

oerala bu wilJ. aa be nii *a d to bar* doM da™* 

bialaat IllM«a,tbe ludgmculof tha Dutxirt pw 

tha aSRuaUra n* natcecd. Tbe jnOsWi®* 

B4,h Court wbKh weald tace m tied the 

SraoUd in 58- wu tereried or«« tba 

ttf tonfiictiag eridene* a* to tha Dental eapaoJJM 
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"W i~uxi — continued. 

1. EXECUTIOK— coM^iiiwerf. 

the testator,' and as to the genuineness of his signature. 
Bomesh Chxjsdek hlUEEEJi c. Eamki Kant 
Mukebji . . . .XL. B., 21 Calc., 1 

5. ■ • - JEtidence as to 

execution — Duty of Judge— question 'whether 
an alleged Hindu will was genuine or not was raised 
hy the relations of the deceased, on an application, 
nndertheProbateand Administration Act (V oflSSl), 
for administration with the will annexed, filed by the 
proponent. It was held upon evidence, which was 
very conflicting, in some respects obscure and unsatis- 
factory, and in reference to which the Court below 
had differed, that the will was gcnuhie, and that the * 
High Court was not justified in reversing a decree to 
that effect. It was also held that it is the duty of a 
Judge in such cases patiently to investigate the 
actual facts, placing himself as it were in the position 
of the alleged testator with all his actual surround- 
ings ; not to approach the subject from the point of 
view of what a testator ought or would be likely 
to have done on some preconceived idea of Hindu 
usages and habits of thought. Dowiat Kokh o. 
EAJiEiinii Das . .XL. E., 25 Calc., 459 

[L. E.,26X A,. 21 
2 C. W. N., 177 

6. Proof of due exe- 

cution of uill tchere tie mental capacity of testator 
is in dispute— Sules for decision of such cases — 
Presumption — Puty (f Appellate Court in deciding 
on eridence of icitnesses. — In all eases iu which 
the evidence is conflicting, it is the duty of a Court of 
appeal to have great regard to the opinion formed 
by the Judge, in whose presence the witnesses gave 
their evidence, as to the degree of credit to be given to 
it 5 and probably the advantage of hearing the 
witnesses gir e their eridence is of special value where 
there is conflict betw'cen them as to the mental 
capacity of a person wdioso conduct they have 
observed, and whose state of mind they depose to: 
for the original Court has not merely the better 
opportunity of judging of the truthfulness of the 
e'sidenco from the manner in which it is gi'cn, but 
also of judging how far the witnesses possess those 
qualities on which depends much of the value of 
evidence given in good faith, eii., pow-er of ob»erva- 
tion, power of judgment, accuracy of oapression, and 
general intelligence, which arc of spccul importance 
iu cases where the execution of a will is disputed 
on the ground that at the time the will was alleged 
to have been made, tbe mental capacity of the 
testator was such that it was doubtful wbetber tbo 
will could have been “ duly executed.” ” Due execu- 
tion” of a will implies not only that the testator was 
in such a state of mind as to be able to^vuthorire, and 
to know be was autboriziuc, tbe execution of a 
document as his will, but aUo that be knew and 
approved of tbe contents of tbe instrument; and 
in such cases of disputed exeentiou the J ndge should 
consider and express an opinion upon both thesC 
questions. In ordinary cases execution of a will by a 
competent testator raises tbe presumption (sufficient, 
if nothing appears to the doutrary, to establish) that 
ho knew and approved of the contents of the will. 


W JjJL— continued. 

1. EXECUTION— conffimed. 

Also under ordinary circumstances the competency of 
a testator will be presumed if nothing appears to 
rehut the ordinary presumption : ordinarily, therefore,, 
proof of exeentiou of the will is enough. But where 
the mental capacity of the testator^ is challcngedi 
by evidence, which shows that it is, to say the least, 
very doubtful whether his state of mind was such that 
he could have “duly executed” the will as he is- 
alleged to have done, the Court ought to find wbethcr- 
upon the evidence tbe testator was of sound disposing 
mind and did know and approv o of the contents of the 
will. I^Tjere this had not been done, tbe Appellate 
Court, after considering the whole evidence, held,, 
contrary to the decision of the lower Court, that the 
will was not proved and refused probate. WoOliBSH 
Chckdeii Biswas r. Basuhobisi Dassi 

[I, L. E, 21 Calc., 278- 

On appeal to the Privy Council ; On the weight of 
the evidence the Judicial Committee decided that the 
proponent had not discharged the burden of proving 
bim to have been capable. Tbe present case did 
not resemble one where a testator, near death, might, 
with the requisite degree of knowledge, have exccutcd> 
a disposition of his property for which, previously and 
while his mind was still in vigor, he might have . 
given instrnctioDS. Rash Moaisi Dasi c. Uaiesh 
CnvsssB Biswas . X L. E., 25 Calc., 824 
[L, E., 25 X A., 109 
2 O. W. W., 821 

7. Proof of execution- 

of loill — Proiabilities — EnVence.— The fact of the 
execution of a will was disputed by a testator’s- 
relations. They impugned the will mainly on tho 
theory of theimprobability of its leaving been executed 
by bim under tbe eircumstauces existing at tho 
time, and in the presence of the witnesses alleged' 
to have attested it. They admitted his intention 
to execute such a will, but contended that, having 
long deferred the execution, he had died without 
having effected it. To outweigh the strong and 
satisfactory evidence upon which the affirmative of 
due execution rested, it would have been necessary 
that the improbabilities should have been cogent and 
clearly made out. But in their Lordships’ opinion, it 
was ni^ther the one nor the other, and was based 
on an exaggerated view. The suggested inferences- 
against the will were not borne out ; and on the other 
hand, the testimony in support of it was good. The 
judgment of tho High Court, maintaining the will, 
was affirmed. Choiee Nabain Sihgh v. Batait 
Kobe . . . X L. E., 22 Calc., 519 

[L. E., 22 X A., 12- 

8. Suit by testator’s 

son contestiny talidily of toill — Alleged testamen- 
tary incapacity. — Altbongh tbo mental faculties of 
a person suffering from partial paralv sis may have 
been affected by his physical weakness, he may still 
bo capable of devising and of executing a will of 
a simple character, althoagh unfit to originate or 
to comprehend all the details of a complicated settle- 
ment. In one sense the testator may not have been 
in the state which the witnesses described as '‘his. 
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^ ■ /i I K «/. 

1. E\ECDTIO^— CO./ tutd 
fuUidSin. Ho wu fccl>U in bod; Tbctipontot 
iuomuidnu iDiurcd indli lattorascOTaidcftclife 
On the otli r } aoil tlicxo wa« nothing lu tha aaidtnca 
ahich coqU ttssonaLIy lead to the i Itncce that 
ha *ai uifapab]« of undtr^Unduig each hatlu-at 
aa fill to hia lot or of r giJaling tho aaecetaoa 
to b a proptttv \t the heanu^ of the amt. it 
vaa all god that he waaaob] cb to iDaancd<dBkiona,at 
to wh ch however the Court, brloa concartrd ui 
finding that they ha 1 rob beca ihovin to have tt ated 
The atateu enta ma 1e by h n alleged to 1 aaa hem 
tbe r aslt of dtlniion had lot be.n ahoini to ha 
alto..((bcr nthnub foundation Ai to ha Uuir 
1/ rdsh pa opin on waa that »n order to coralitole an 
nuane dtluson alftcl ng the qne.l on of teatatnislary ■ 
rapac ly it ihonld have hern abo.n not only that it : 
vaa unfounded hat alu tliat t uaa to deal tnto 
of foundation that to one aare an tnaaue penon 
would hare enterU ncJ I T I a judginrnt tl at Ibia 
liiUtor had oot t tameutvry rapt t appeared to 
tt em to ha e had tl « naafe luu a of iiieeilUlire 
thionr det< eOfnn mn cal tools audj «.eiJ«ae/d 
to oth r cai id ot o lu e b en foao bd oo tbe 
laela prort 1 n ihia U.t e leao Atl 

ILL.R a) Cafe. I 
L. n.. aa I. A., m 

.iz'MiJ':: 

Jfaeara— A bloja Ifahomeuan rtadent la Botaba* 
wade h« «ai til IbSO. appoiati ^ hii «if^ and 
ba a|leit am by a fenner a {« (« cieeuto itT The 
*ddf?^t t»“ U91 having at 

STdTbT't^ *!*'«*“? “ *X'« 

mde by b r huaband on the I lb ?tbrtiar» IffJl 
Sd probate to be delnmd to b a 

w pg beV:."dV?u? n‘nl‘^x^^;„':t;'5 b" 

‘»fi«“ce ,t ih. «>aicil 
tbfl alte I f„ f *“ v'^ hecanae at tbe t me of 

«f Budw ^|r*|}»‘eCoun aa totheabaente 

‘vidence^d tii P °'®“ 

■f* the Wife, 


■‘aa.atda ir«,i*^““‘\"® character and of the 
htile. R.. ”*• andy* diffe«v>e<, went 
*fl*»inedth*..,^ veganjlto the fifth ecdcil then 

‘b# eildeaci ‘V fii>di4 

a« to bare Uft \pai the mf renee^ 


WIIiL— coa/ieaeif 

1 EXECUTION— eoaefaded. 
the featator bad bcea at the tioie when It waa alleged 
by the widow that I e bad wade tlua rod.CiI too 
eihanatedandiliforaacbateatanieiitaryact. biU 
Mauouxo JmEomui r Diusdavsti 

[LI..S.,t.2Boa.,W 


2. ATTEsTATIO^ ’ 

10 Sireetioas as to attestation 

—Saeftuto* Ael t 50— Pr*i«/a— An nnpnni ged 
wiU will oot he rcetigniaed by Ihe Court and adnu 
to probate unleva eteented in accordance w th tu 
dmetona ronCained in Part T lUi Act X of ISC^ 
aneb direct oi a hring Impenti e and rot surely de* 
elaratory iTe/i that the worda “in the p ewucetl 
the tratator, ia cL 3 of a 60 of tbe Suceiul n Acw 
may rmeire tbe aame constncliou that bee been put 
upon Ibits m the Engliala Conrta. bat cannot recur* 

lareer inUrprcUtioo, Eeiin a Giaaist 

[3irW,33 

11. Fresaaco of witoasses — bee- 

eeee.ea.dcff'jro/lSCS; a oO — « br« th» t«Ul« 
doc* not hitsaelf a go tlie will, bat aome o.h(f 
aigna it fa hia prramee and by hia liirwt on, then 
breideatbia othtrpetioo thir* loait be two witwiei* 
sbotsnat aign tho «ill m Ihe J'riaene* of lb* teW 
tor fafAe et>etfe«/’jSi><ia..aee 4>ee«f I I 

Co/ce 150 and J/oere tadar* Bet « v CiM*r 

Efl Sii-Uackatjtt / B. it, 5 CofA. J? 

THt uaJTHi o» Tm rnniox o* Uisnota Ba™ 

Calc, 238 

S. C. Quia CnirsDsa Banusc c Hf**?** 

0*u UCIa»..SSO 

12. Attastlsg witneaa— 

At! e 50-Sy.»/«r* merfe/ee U iatft »y J«”y 
ajtarrarit af/ee/i.y — The perann nuking the aigne 
tore of > wiU for the Uatator u not con pitm» »» •“ 

alleatmg w tocaa of it* ezccntioa under tbe proouuns 

of the '•occcfaion Art. /» tka gaoit tf f. ^ 
CarL,9t4 andSniMr Uam> t Hoi ^ 

pi abed I* Tn» 0000* o» Nasaioai soaisfl 
il>ET«L ATasair pEariSJt VasaBaai 

[11 Bom, 87 

13 Mode of attestation— iaere* 

ta» af acUl-WilU Acl XII' ef /S3S r 7-- 
JJ. 7 of the tVilla Act. \\V ef ISSS enatU tia* 
no Witt abaU be valid uulraa t ahall be In * 

caecated in manner hereinafter meat oned i (inat 
to aay) it ihall be aigned at the foot or end thireM 
by the teatator or br acme otber i««oa I" “ 
preaence and by hU direction and aneb »i»na 
•bUtbemadaor acknowledged by the 
preaence of two or more witnevaca prv^t at 
ram* time , and aueb witoeaaM ahitt aulaCTl-v^l” 
will ia the preaence of the te«tator but ^ f ^ 
atteamtion ahall be neceaaary " A traUtor 
hu will in the preaence of a witneaa who 
it In hia preaence. and aome time 
the arrival of another witneaal the teatator i 
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VvxJbli — eouiimed. 

2. ATTESTATION— con6’ime(f. 
joint p^scnco of tlio former witness and the other 
subscrioing witness, acknowledged . Ida subscription 
at the, foot of the will. The second witness then 
subscribed the will, and the tirst witness in his and 
the tcstatcr’i priseuco acknowledged his suhscription, 
but did not rc-snbscribc. Jddd by the Judicial Cotn- 
mittce (affirming tlio decision cf the Supremo Court 
at Calcutta) that the requirements of the Act had 
not been sulliciently complied with ; it being neces- 
sary that both witucsics should be jointly present at 
the same act of the testator and jointly subscribe it 
iu hU presence. Casesiesx r. Ecmos 

[3 Moore’s I. A., 395 

14 ^ Acknowledgment of signa- 

ture by testator.— It is a sufficient acknowledg- 
ment by a testator of Ids signature to his will if ho 
makes the attesting witnesses understand that the 
paper which they attest is his will, though they do 
not see him sign it, or observe any signature to the 
paper which they attest, pio\idcd that tho Court is 
satisfied that tha testator's signature was on the will 
when tho witnesses attested it. Masickbai r. Hou- 
ATASsi BoiiASJx . , L Ij. E,, 1 Bom., 547 

16. — -- Sufiadoncy of attestation— 

Stieceisisn Act (S of ib6nj,s- 30 — JProlate—Mtnda 
U'ills Act (XXI of 1S70J, 1 . 2.— By tho Succes- 
sion Act, s. 50, no particular form of attestation 
>3 necessary : therefore, where, to a document pur- 
porting to be her last will ami testament, the name 
of tho testatrix was written by A, and the testatrix 
then in his presence atlixed her mark, and A iu her 
presence wrote beneath It “ by the pen of A," and 
the testatiix u as then identified to the Kegistrar, who 
was present, by J}, who had seen her affix her m.utk 
to the document, and who in her presence put his 
signature ns having identified her, - IJeld a sufficient 
attestation ; and piobate was granted. Is THE goods 
OB Boxaiosbx Dosseb . X X. E., 1 Calc., 150 

16. = Successiott Act 

(X of lis6SJ,'s. 50, at, 3 — Initials of wtlmss . — 
Semblc — If the attesting witnesses affix their initials 
at tho time of witnessing the execution of a will, it is 
a sufficient compliance with the terms of s- 50 of the 
Succession Act. Amsiaxee b. YAEnsiAiAX 

tI.X. E., 16 Mad., 281 

17. 1 IFill not attested 

by two witnesses — Succession Act CX of 1S6SJ, 
s. SO — Hindu Wills Jet ("XXI of 1870), s. 3, 
els. fa) and fb).-The Hindu Wills Act (XXI of 
1870) applies s. 50 of the Indian Succession Act 
(X of 18G5) to these wills only that are mentioned in 
s. 2, cIs. (o) and (A), of tho former Act. A will 
which was not such a will as there mentioned was 
held to be valid, tbongh not attested by tw o witnesses. 
!>' BE BABUJI r. JAGA>NAla 

[I. L. E„ 20 Bom., 674 

18. Xardanashin lady 

—“In the presence of*’ — Sacyession Act (X of 
ISSo), s. 60. — After execution of her will by a 
testatrix, a pardanashin lady, and its attestation in 
her presence by a witness who had seen her execute^ 

(it, it was presented for registration, the testatrix^ 


WILTi— continued. 

2, ATTESTATION— continued. 
sitting behind one fold of a door « hich was closed, the 
other fold being open, and the Ergistnir and another 
person who identified tho testatrix being in the 
verandah outside tho room beliiud the door of which 
the.tcstatrix sat, all that the It egistrar actually saw 
of her being her hand. The testatrix admitted her 
execution of the u'ill, and her admiss''on was endorsed 
on the will and witnessed'by the Registrar, and the 
person wlio identified her, at the same time. Held 
that the witness was “iu the presence of” the 
testatrix within the m(aning of s 5'J of tho Succession 
Act (X of 1SG5). HoBESDmvxAB.viJr Acuabji ChoW- 
Diruy c. Chakdeakaxta LAniai 

p. L. E., 16 Calc,, 19 

19. „ ~ Succession Act 

fX of 1S63), s. 50— Proof of due attestation of will 
— Strict proof of due attestation whether necessary. 
— S, tho widow of J, tho testator, applied for probate 
of his will. The writer of the will deposed that ho 
had signed the will before the testator signed, and that 
the testator signed immediately after him, and that 
'none of tlie witnesses signed iu his presence- E, one of 
the witnesses, said that he signed the will after the 
testator Iiad personally acknowledged his signature to 
it, and that, when he signed, other witnesses’ uamis 
were on tlie will. Of tho other witnesses, three were 
proved to kave been dead, and tho remaining witness 
Was I ot examined, but his signature as well as the 
signatures of tin- witnesses who were dead were proved. 
There was no direct evidence that the testator had 
acknowledged his signature to these witnesses, or that 
the vvill was otherwise properly attested by a second 
witness. Held that strict alhrmative proof of due 
attestation is not absolutely necessary in cases of 
this class ; and if the circumstances are such as to 
warrant tho Court in reasonably concluding from 
those circumstances that the will has been duly' 
attested, probate may be granted. That erpon the 
vvliolc evidence it could reasonably be concluded 
that the will h,id been eluly attested in aecordauco 
with law. night v. Sanderson, L. R., 0 P. D., 149, 
refeiTcd. Smo Scxdabi Debi v. Hemaxgini Debi 

[4 C.W. ^.,204 

20. Grant of probate 

— Signature — i Viet., c. 36 (Wilts Act), s. 9— 
Succession Act (X of 1S63), s. 30 . — To the will 
of A, a British-lorn subject and a member of the 
Bengal Civil Service, vvho died in India possessed of 
personal property only, a native servant of the testa- 
tor, puriwrting to attest the will, appended words in 
tho Persian character signifying “ this is A’s signa- 
ture.^’ Sela, ouanapplicatiou for probate, that this 
was not a suUieient -ubscription of the will. ^ Semhle 
— A signature by mark would be a sufficient signature 
to a will by a Witness under the Succession Act. Iir 
THE ooeyjs OB WsENE . 13 B. L. E., 392 

21. i Succession Act fX 

of lS65),s.50- Hindu Wills Act (XXI of 1870), 
s. — S. 50 of the Succession Act (X of 1865)' 
clearly intends that the two attesting witnesses to a 
will sfiall sign their names after tho testator or testa- 
trix shall have executed tho will. Sissonath Pinda. 
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WILL — eealtn»ti 

2 ATXESTATIO^— 

T Doj/araa Jaua, I L H , B Oele 733. aii4 
Terna^desr Alvtx I L S 3 Den 3S2 felloired. 
If * tcttalnx adiDiti a t gnitare on a will to b* lien 
before % Cei.iitrar of Auanuicn and ii ideoufitii be 
fore lum bj oae of tl o witiiru -t to llie ■ ^natoro 
and both tbe Eepi»trar and the ideuti^r i gn the 
namn at nitn tsei to the admiui n made,— iTWd 
tb&e sod an sttcstatioo v mid be tall aent to aatiafj 
s COof Ac \ of 1SC5 In IJtt ffOQda of 
Dotiet I L R 1 Celt J50 followed l» tn« 
iiiTiiE or TRi nnTtow o» Ursso SrsMsi 
Dasia. HrsBO ScaSABi Dabia e CIl?al>SRlkA^T 
BinjTTACBiLBJIB 

[L L n., 8 Gale., 17 8 C I< 303 

22 Jtleihoy nt 

"fi» tin h tiould ngn—'^tretttitmAlfXt,/ 
i'‘S5J ( 60— Thealgnalnrci of two w non- altrst 
mg witnesses to a w 11 rr^oired by • oO of Ibo 
Sneem oa Ad (\ of ISCo) most b atU(hn) to the 
wnl after and sot b fore the UsUt- r’a a enine or 
sffisina 1 « marl to H Q.are-Mb.llHf a .til 
eaa be rropiry attested by a oarLimaa ButO* 
KATO D JtBA f DorABAJS JaKA 

LB.,6 C<Uo,7&8 6 0 Lit, 686 

rjl/s,] , 

Is* ‘i' »■ 50 3 «f the SMCff I 

wa Act (S of I8Ci) as to the agaatvre of 
!k “ onpnnlfsi'd will a not 
W tflrd bv the witneswi alBs ng tU u oiuLl It la ' 
BtCMsar fo th* val d ty of **n.U that the actoS 

II-L.E., 3Boni^383 

narl<n,» "ip”] TPiUeflttM/y 

narssnea— JTi/nese- 5yta<»ee— Afori — ^arr./ 
-The direct oa cooUioed 

.f«Hn If{ 

5:^-= 

'muawoot the 

ir.s“?.S 

lC&]e,,4S8 

I'Mrfeify.cal 

The’^^IlS^ 

hie wslh when 


'WTCiL— e s ■ f le aeif 

2 ATrEaTATI01f-<re«ef.*i 

ii his Uit will, coostilule laS'cient achsowkdgmrct 
of hU sigtsatnre to hu will, ereDtboDgbtbe wilnesact 
do not ice him a pi it, oroUerreaoy ngnatoreto 
tho ptptT which they attest The regiitration r f his 
wtU by a testator and his signators to the ccrtifca,# 
efadmtii on of (zreoUoa testified hythesigoataittci 
Iho hnUBeg atmr and of a w tneis, u sniEcnxi sites 
tatoa to satisfy the nqniremcntsof a. SOofActX 
oflSCS. 2/e»irl5<i« V DoneV / LE 

1 Don a B47 Harra 6e»djrx Delta T deeper 
root Dia/Uelerjti, I t Se 8 Cale^ 17 snd 
hifye Oepat ktrrar r il tUr 

i/oianrfor, I L. B,ll Calr.,i29 nferredtoand 

foil wed ASCABSSSSAltATnCDAnSUCZr Kasiq 

Jvath CiunEUBX L Ii. 27 CoJb,, 1S9 

28 taaUttJtd alltn 

Uott ta a ifieife totll—LtUirt ef adoL aaJiat oa 
—Saetnttoa Jet (X oj iS6S), t 6 S.-I 11 s will 
firopcily attested some sabiei^DeDt alteratioss were 
made hy the trsUto is the preaniee of the B^iatrar 
hot three altmlions were onsttested. Drld that, 
nnder s. 65 of the InduaSoCMHio Act. made srvh* 
cable to the Ihndoiby tieilindo T\jUaAet,the 
altmtiens shoold hare bcia attrsted, as the wu 
itself hy twe persons s gum j ih the prrsCBCt « we 
tcaUtor, asd so letters of sdm oietrsliea ihoiud 
iMoe Dot with Ihe ropy tf the will hot with the copy 
of the will witheot the sltmtioni. 

Dtas o Rak Easbak Liu 1 C. W Ifw *29 

27 Bepndiatlon of Blffootura 

by attoBtmg wltneea.— The mew fart of « 
aUcaiiig wiiBess tos will rrpttJiatiBg his u#»a»>« 
dorsuot laialidate awill if it esabe proicdby we 
esi^ce of rthtr witorstei of a reli^le character 
that he Laa cii ea false ettdence If he 

date It anecotradicled, Ihe mere fact ®f th^ 
two wiincssra porpcrting to hat s wituHscd “« 
tor's agnatare it not a enmpUancs wdh » ‘",“ 
th* SnccesioD Act. &rBo EisflOit ites e 
1)00104 Doiazi . 23 W B.. 188 

28 Forged ftttestatioM, Effect 

Of-FfTeef on Mt jura *»drr Jf ** •« f % 
ftll—C ondfr npowtrprcn to her by tbe »“■ M 

Z.her Imeband, a Hiodo sold certaiQ land te ^ 
After the sale certain foiled attestat one were a^ 

tothswia. In a aojt brought by the heir oti w 

retOTCt the property sold by C to & D 1^ ^ 

wiU which wa* predoced by other defoidante a ^ 

init 3 r.W that DsUle could cot U affected by the 

''.AMACHAirr-- 

[LI-B 

8.F0BM OPtVII-L. 

28 BuddhistwiU-Droicf^ 

Soeo;,«mJct fXeflSeSJ a S3f.-Vro’»‘» 
he granted of the wdl of a Buddhist “‘‘^r f 
Irt January lE6a. U U art ‘ 

of a Buddhist should be eiecuted accord n? 
formalities prescribed by the SnccessJoo Art- 
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WIliXi — condnufd, 

3. POEM OP WILL— 

30. - — Testamontary document — 

Trill to hate tjfecl on coittin^eney~.ProbaCe.—A, 
bcia^ ill aad avv.ty from home, wrote to liia brother 
J) eert un directions as to the nuna"eratiit of hia 
property, and concluded: “Brother, if I die of this 
sickness and 0 siirvivo me, then whatever property 
1 krvoyou will give ouohaif to C,’“ etc. In another 
and aubsequait letter he wroto to B " I don't' 
think that the illness I am now' suffering froai will 
terminate fahilly ; but in caao I should die', then eon 
will give fc> C one half of my Comp joy's papers," etc. 
‘‘ I appoint you turaey (executor) in all matters 
relating to C," etc. J. recovered from the fever, 
but died suddenly a year later, withont haring made 
any olhtr testamentary disposition of his property. 
In a suit brought by B as ceccutor of A, according 
to the tenor of these docuiueuts against tbo widow 
of A, for tlio purpose of having probate of them 
gniuted to him as of the will of the deceased , — Held 
(reversing the judgment of Maopubksos, J.) that the 
doenmenta were only intended to have a testamoutavy 
effect in the event of A’i having died of the sick- 
ness die was suffering from at thejtiiuo of writing, 
and therefore probate which lud bc^ti granted by tho 
Court at the original hearing was ordered to be 
brought in and cancelled. Kaheevee Dosses t. 
BiSsOsaxH Ghose . 2 Ind. Jur., N. S., 6 

31. Imperfect form 

ofxcUl — Will uiicreeu^ed ly testator — Blank spaces 
in hotly of tcill — Application for prolate . — A testa- 
tor died leaving as his will a printed form of will 
imperfectly 8llcd in, and having omitted to insert his 
name and description at the head of the documeut, 
and to append his signature thereto. He had, how- 
ever, written hU name in the attestation clause and 
completed the disi osltion clause bequeathing all his 
property to his wife aud appointing her solo execu- 
trix. held that this was sulUcicut, and tho will 
should bo admitted to probate. In the ^oods of 
Pasmore, L. It., 1 P. D,. 653, referred to. Ik 
ms GOODS OP Pouthouse 

[L L.B., 24 Calc., 784 

32. ■ — — —Bocumeni intended 

■to lake effect partly in the lifetime of the execu- 
tant ani partly after the executant’s death — Probate 
and Administration Act (V of ISSlJ, s. 3. — There is 
no objection toono part of an instrument operating in 
vrmsenti as a deed and another in fuiuro as a will. 
Crass'V. Cross, 8 Q. B., 714 ; 15 I/.J. S. S., Q. 3,, 
217, referred to. Chahd Mae o. Lioauitl Habaik 

[L It. B., 22 AU., 162 

33 . Codicil — Probate, Application 

for — Document referring to will , — After letters of 
administration with the will annexed had been granted, 
the' administrator found a book containing memo- 
randi in tbo testator’s bandjvriting, made after tbo 
date of tho will, aud directing certain dispositioua of 
his property. One entry referred in express terms 
to tho will. The testator was a domiciled Scotchman. 
Held, on a petition by the administrator, asking that 

- the memoranda might bo admitted to probate, that 
the memoranda were not testamentary documents. 


WlUL — continued, 

3. POEM OP WILL-eoncf«*<f. 

and tho petition was therefore dismissed. Ik tug 
GOODS OP WEnrSE . . I. i, E., 4 Calc., 721 

•' 1. MUBCUPATIVB MMLL, 

34. "Validity of nuucupativa 

will — Homan Catholics of Porfaguese extraction 
— Inletiate succession. — Qomro —'Whether a Eomaa 
Catholic of Portuguese extraction can, under tho law 
current amongst members of tb.at church in Chitta- 
goug, take under a nnneupative iwill ; and if not, to 
what is a wife entitled under the law regulating suc- 
cession of intestates amongst members of that 
church ? fiEBEmo r. Bkeeuio . 3 W. E., 63 

35. ' — ~ — B unoupatioe 

will of a Bahomedan — Probate and Adsninist ration 
Act fP of 18S1J, ss. 3. 21, 23. 23, 62~Succession 
Act fSi of ISOoJ, s. 244 and Ch, IB, — Probate 
may be grantetl of a nuncupative will. Ik me 
MATTEB op TUB WIM OP ijAHOMED ABBA. Ik 

uu Mauiaubai . . I. L. E., 24 Bom., 8 

5. V.VLIDITY OF WILL. 

38. Military testamentary docu- 

ment— Jyyfft'afion/o/' probate— Lapse of time — 
IncaUditp of will.—A military testament valid in 
its inception may bo deprived of its privilege by 
lapse of time. Is be Godbp . . 1 Hyde, 198 

37 . ^ "Will of Cutchl Memon — 

trill disposing of ancestral property. — IVills made 
by members of tho Cutchi Jfemou community, 
whereby the testators disposed of property which was 
proved to bo aucestail, held to bo invalid. Mauoued 
S tDicK r. Aimed. Abdoba Haji Abdsatae v. 
Aimed ... I. L. E., 10 Bom., 1 

38. Will of East Indian testa- 

trix out of civil jurisdiction of HigE Court 
— English law. — Tho provisions of the English law 
us to tho administration of and succession to the 
estate of a British subject dying testate apply to the 
will of an E.ist Indmu testatrix (the illejitimato 
daughter of a Mahomedan woman) who resided and 
died vvitbont the limits of the ordinary civil juris- 
diction of the High Conrt. Hogg tj. Guebkwat. 
Giibekwax f. Hogg- 

[Cor., 97 : Bourke, A. O. C., Ill 

SB. — — Queatiou of due execution 

and validity of wiU — Disposiliois of iinmoce- 
able property in British India. — Tho validity of 
a will which purports to dispose of immoveable pro- 
perty in British India must bo tested by the rules 
applicable to the execution of wills iu British India. 
Bhadhao Dadajibao ». LAKSnunsAi 

[L L. E., 20 Bom., 607 

40. ; — Will procured by impor- 

tunity of wife — Succession Act, s, 4S — Endue 
injluenoe. — The wife of tbo testator persuaded him 
to oxccute.a will in supersession of a former will leas 
favourable to her, but tho influence which she exerted 
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viK ot fsch !• (sU pri tb* U*1 Icr of then ffke 
ot Iji Jtu* Hint »til rol b f/» J th*tlk«<oa 
dset of tUr V fr d d net i>m -ont to aodo* nflotrtc 

MOUSOif C icx S iTSAtO* (llXIUAI, MAKU* 

[L L. R. 7 MAd. SIS 

4L Proof orgenulneneoa of wUI 

—-J'e t r o» OR /t I -n t\ bfn o ioroiD i 
fropoTindr*! ais<>l>iron<ttl«r bnn 
t d rAi.lftrTr<i I; Ihr o] -s J Ur otor t a r U 

w h (a I TD 0 on I nlAi irIitb tltr «l I l> 

mo£S 10 R > 1 t rt ora Ih r Rn p>r ra iratt ra 
cin 'c 1 <r K ITO Cnrkji MOAO< M a« r 

OwASCi Nitb B R'xii 10 W R. 33 

BlonkipAcetl ftinbodjof 


♦ 1 ft In Ur ol I 


Will— Jf »r« R 
< OR— r«»f / -rr 

fi« * II Im RR 

that bUnk RpoR 

objff Kao lUl 0 tllB 
Uioa »J <*» 0- R a 1 rv» 

>>»15» tliRT « ■ar niv i( ft » 
and t RIO d ORR n 
t an t! y » fo*w » part of it* 


ft «ua| 101 « U 

0 tkat t ame^ 
• I Dir Io» f 
.... - dffl «d o ratp-sARofov) 
(r> b b II to R p a li) 01 tl cm d tW li 

«M a foiBjl « • be c f |B >03 iWt tlo 
t.48ki al r* la aeJ eao llitia'a In ib *11 
aboveJ bat b V BR t rudiU t to W • raft. 
uJ Dot tbR S at « f iRtia of bia «uk«,— f/rtA 
ibat the * 1 Uutc e e *b b dij >nl re^a r« t* b* 
I gneJ by tie ua-abT pro ate iboald b« -ranted to 
iftclade a pm 1 aiUT lo pr ed t l^re bra toailR 
by an atteat n m e aa at tb» d aiR« o tbo t a^ or 
bat Riela f Re all oth r add t oaa eraaorRa, or raoerl 
latioiia. Biarriaao Uaa t ainra r Tifntn* 
VnaTiKkayi L I* K, la B<»m^053 

'WJU In exceas ofpow rof 

Aiuula widow A Hlada * to* teal* a * ( 

^poaia* of pr prtty of obKh ander aa a-ard abo 
bad obIt the aae don i brr 1 fe and to abttb tl a 
pUmlifl Waaa.**,efil Iri.fi rlRrdralb. IHiJc 

h fi* ff fWii.a».t.r«y 

?.f 0 • * “'«*** ‘I'cand n aJX Tbo 

«fmdanta wm tl r t rta -u and 1 hu« wbo I* k 
'H * be tn t «M pcndinr Ibr 

tb^W^M”*--' ‘**^'** 

bilbie SOAR 


I. la 1813001^637 
6. BEVOCATTON 

of a wUl n p*^beace as to roTOcation 

conuoc " 7 P« a«U*hwbl not forth 
e ideaee tbal tb!!* ^ 

"orationoraaL ® «“-a»Ded e tb«* of 

oftberarlerw *'”« ■> lofooiistml w tb thoat 
ItiRorf ‘‘‘““bRUe.eannotaUndlc-rtbe* 

«l KntaS ‘“r> “■ 

oJertd froA ibe earlier oa*, 1£ 


WXliXa— (sif aerd 

C. BEtOCATIOS-T'oefafed 
t esD lot ba aboTO la «bat tie dlSmueO con rted. 
It b aI>o a Uird that tl a ba lea of leo f Tta 
tilxift 3 a *bo c-aUt ct* tbt atnUu; ir L Tbua 
fropoRltiiMa an ot crtacral arpieaiion. KfUi r 
ixtIA kUAXi* dliUA r ()r»A knisAX 

n Ia£L.18Cale^444 
' L. lU 19 L A, 63 
45 — — Rorootlon of porlbi oT 

will— ^Rv f^S* f/ •e'ff *af rxiea ed oi 
af /Wri If IfUtdr •fitr mftd »a •/ mJf— 

/ta/eafeaf refafi anmra/ a— Pr txt — Af T tbe 
•■Ralb of tlo (iRUtor(U C b i nul au 

foanJ aa.oa,; bii prlrato pap'ra In a tetl d catclope 
*itb the ironb “11 Q llRaklu a *iJ rot to be 
oKneJ not 1 aft r ^atb.** *ntteain Liaba£da"euip 
on Ibe fan of tl e me ope Tbe *dlxru abnUy » 
bta m t Cn ad «aa vr tea on foe tepanb 
RbRrtatf paper t nnidto,CtbRr Tbe C.-at tlir^ ali 
fa3iibp>c.ia*rRof bUt paper and of tie aaine <a 
and raeb of tbm «aj a ^ed at tba lottoai by 
tba teaator and by tao « tiMW4 71a fatnfa 

K pr atated tbt dal* of tbo vtU and vaa ateued 
tie leatatcr and »a* daly at rated be tk« and t»» 
» lonart. Tlia aetcal tieoati a of t * » J l»k 
pUeo aa vao proreJ ly tndaieel ui Manb o Apnl 
lf9t Tl*»*ec.ad pa-R ho**»er *a» of » dit^wt 
kind of paper l«» tbo Kter JOS'* " taaW 
•Ite and «aa by Iko tra a o bat t»t by 

vitoa-aMa. Tbia HtenJ tiait e uUbid » beq>nltaa 

etuldvbo *u Un la May l&lt WatoMW Ai 
after lb» « II «a* etcentnl Ha emalara W 
pmadrd tba « IL UtJ4 Uut pndal* uaat b* 
nftied. bxa * UtiUX . . 

[tlattaSORoai-S 0 

* PsSPECTION OP \V1LU 
40 Praclice-J/y Ml*aJe*R*/ 

«/* aafdrreW-Th* Coart. o" tba app^^a 
of 03* wbo U erit-of kla eif a dremRed HtMa* 
ordered a pcraon U joioeraioa eif an aJ»*ed ■' A 
of tbe deoeaonl to bnaj a and J-pont thr »*®* • “ 
tbe «.brRT of lb* Coart fw IL* pu pa** of l« o* 
R0»pR«.*d, and a enpx Ucrifot ltb*n by sJf b appjeaot* 
lx Tilt Boost orUAUSisBxa Gasram 

[i Bob, 114 

8. BKMfNCUTIOV B\ kSECCTOB 

47 Procodttr* after 

tloa— Pr®»/ c/ exaeat «* 


C»art- 

„v— — A '’n>nd3 t».atM 

poaord bia eXRentor 10 by oat R tb ^ 

i a atato aa Ibe Mteoloe in -bt tb at fit to*’*'* 
cbii tabla purpooea, and a d not dupoae of tlw 
otihontatx The ernulor renojoced 
I Uta of tbo xeiU or Utten of ada nirtratiea »«» »" 
I *iUaBBEi*d *aa cranted. laa«ait by tb«t<«Sa 
aola h uvio for coa.trucl « of thr -fil and f« 

I ada oitlratioo. tba CoartaU wed tbe eiccot^o “ 
wUt to be prored I3 Coart dml.tRd tiut ™ 
forane*TUitty and dincUilie n«aal ada> « 
aeroanta to be taken aessoxrx^ijoia 
I bloaxxoaoxatB Nits 1. IfcB, 4 C»l®x 
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WILIi — continued. 

9. COXSTEirCTIOK. 

48. Construction of will— 

Powers to coiistrue will without administration 
suit — Chancery practice. — A testator by liis will 
do\ised*ccrt!iiu bouse property, first for the celebra- 
tion of ^pujabs and the worship of an idol, and 
then that his children with their families should 
be allowed to live there. One of the sons used 
the premises for the purpose of his business as a 
kavirivj, which was objected to by the other sons 
as bciug contrary to the terms of the will. One 
of the defendants also contended that, before the 
Court could construe the terms of the will to ascertain 
the meaning of the testator, it was necessary to 
bring a proper administration suit. Held that, con- 
sidering the character of the consequential relief 
sought, the Court could construe the trill without an 
administration suit. That questions between trustees 
and beneficiaries and between tnistees and strangers 
requiring the coustrucliou of provisions in a trust 
deed hat e been determined without the Ccurt being 
asked to undertake the entiie administnitiou of 
the trust. In re Weall, L. Jl., 42 Ch. X>., 674, 
approved. BnnGGOB'CTTr Paososso Sek v. Gooboo 
Pkososko SEtr . . I. Ii. E., 25 Cale., 1 12 

49. — Ellies of construction— Jjj- 

iention of ieslatoi — Jleaniny of "purchase .^’ — 
The rule of coustructiou applie.able to a will is that 
wo'ds in general are to be taken in their ordinary and 
grammatical sense unless a clear inteutiou to use them 
in another can bo collected. If the language of 
a will is perfectly unambiguous and precise, it can- 
not bo strained for the purpose of gi\ ing effect to 
what possibly might h.avo been the iutention of 
the testator, but is not Oipressod or implied in 
the trims of tbo testament. (?, by a clause in 
bis will, gave bis wife a life-interest in the bouse in 
bis possession, and in those which be might afterwards 
“purchase," In G's lifetime his younger brother 
died, and O thereby acquired a house by inberitanec. 
Held, there being nothing to show that 6 bad used 
tbo word “purchase” in any other than its ordinary 
sense, that the language of the will could not be 
stiauied in order to" give eSect to what possibly might 
have been the testator’s desire bad bo foreseen tbo 
death of bis younger brother in hi-, own lifetime, but 
was not expressed or implied in the terms of tUo 
testament, and that the house did not pass under the 
will to the testator’s widow , Geoboe ®. Geobgk 

[GlSr.W., 219 

50. Appointment of executors 

by impEcation. — Pl.iintiffs sued iu lS9i to recover 
property belonging to the estate of a testator, 
claiming to bo his executors under a will. The 
property was alleged to have been entrusted by 
the testator iu 1893 to the defendant. The will con- 
tainod no express appointment of executors, hut 
it provided that the plaintiffs should take care of the 
estate during the minority of a son who was to be 
adopted to the testator, and imposed upon them 
the duty of proxiding for the maintenance of persons 
tbcrcin'named. Held that the plaintiffs were not 
appointed executors by implication. Seshamma r. 
CHEKSAEjOA . . . 1. Ij. E,, 20 Mad., 467 


WjUjIi — continued. ^ 

9. COKSTmrCTIOE-confinwd. 

51. Effect of words excluding 

from inberitarice— Eeir-af-fate. — A, a Parsi in- 
habitant of Surat, died there on tbo 13th Febru- 
ary 1879, leaving him surviving the following re- 
lations, viz. : A daughter J (the respondent) by 
his first wife, who had predeceased him ; bis second' 
wife Dhanbai, who lived apsirt from him j his third 
wife, wbo had been divorced by him, and whose son A 
lie did not recognize as his own ; and his three sisters 
jD, S, and (?, the first-named of whom had been 
mamed to K and whose sou E was the appellant. 
By his will A expressly directed that neither his 
daughter J* nor his widow Dhanbai should take 
.any share of his property, the whole of which lie 
bcqniathed to his brother S., who, however, pre- 
deceased him. Held that the use of mere negative 
words, unaccompanied by any effective disposition of 
his property, could not exclude his daughter J or his 
widow Dhanbai from succeedinsf to their shares of the 
estate. Ehasha ICaikhpsbu r. Jekbai 

[I. L. E., 4 Bom., 537 

52. Commiasion of manager of 

estate how calculated — Intention of testator. — 
Other questions disposed of in the Court of first 
instance having remained undecided by the High 
Court, which de.all with the question of jurisdiction 
aloue, were considered with reference to whether 
there bad or had not been shown any grod reason for 
reversing or varying the (.rder of the original Court. 
Among these, the question whether the manager’s 
commission was to be calculated on the gross rental of 
the estate, or on the income divisible among the 
shares, was held to be settled by the indication of ' 
the latter mode of calculation iu tbo will. Obde 
V. Skibkeb E L. E., 3 AIL, 91: 7 G. L. E., 295 

[L. E., 7 E A., I9r 

53. Armeniau will— Eeiv'fe — 

Aiso/ute estate — Estate for life. — An .irmcnian, by 
bis will in tbo Bengali language, made .a gift to bis 
son in the following terms: "I bequeath to A as 
silamati my talukbs (which he u.amcd) and B6, 000- 
in cash. He shall enjoy the profits of the svforcsaid 
talukbs. On bis demise bis sous sb.ill get. The 
mukhtesrs shall make over to the satisfaction of A.” . 
Held that the will w.a3 to bo construed according to- 
eqoity nnd good conscience, and not according to 
English law. The rule applicable was that, unless a 
contrary intention appeared, the estate given w.as an 
absolute one. A took an absolute estate under the 
devise. BBOiTanTOir v. Pogose 

[12 B. L. E., 74 : 18 W. E., 181 

64 , Superstitions uses, Englisli 

layj against — Application oJEnglish la,ato India. 
— Semble — ^Tbe English i-ulo of Liw which prohibits 
the bequest of money for superstitions uses luis no- 
application in India. JnuAK c. Judaii 

[5 B. E. E., 438 

65 . Bequest for performance of 

masses — Validity ofheqast — A bequest in a will 
of a sum of money for the performauce of missers in 
Calcntta is valid. Asdeews n. .ToAKnt 

[2 B.-E. E., O. a. 148 
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I LfU ToiJ *1 icfnansjr the rtilo 
t)(rp>'tu u t. CoLOiS r ADuijn*Tu4T0i*Qux>*t. 
orMisBi* I.Z.. a 16 61x1, 421 

6a — Logftcyto&tceiUDZWlaoM 

— «» »• ( 51 — V l«e’*ey to tb« aitoit oz ■ 

T iDCu ol * wUI u TO d and r t. .A of the Soce -um 
Act, nlu-tb T or Bot ttir ollctUUou of lk« it tiMM u 
-iBui. ptouble to tiie Tti ditj of lb« Aoiasu- 

TSiTOB Qxyikil. t Liun 

[L 1,. n„ 4 Mxl. 244 

69 I,esa«7 to minor— 

g fl — Ditrrtf «• / irf »t r t\ b r ih f* * on 
obtolult bcquett nod poter ti xxolor lo diU/ i 
nitVuig 0 tr Uc 1 -vy t d Kr t ou //r J tbol oo | 
iltu ) g oajont; tht 1 g* < ibont t ot ooc< lx pat 
iBpOiT Q 1)1 IITA ( D( '•tir* 

[Had Jur„II b„ 10 Bourke O 0,281 
60 lAgiiej wbettior to 1)« p«ld 

out of particular fund or out of general 
oaaets — ri< ct hgaeg C't>Bat of 

Icig-u Cl r B ft* of It prod* tu la btea rtfa*r<l b/ 
tb* (tprcKi Ut rr« of ttl« (etutni os tb« grcaod 
tbit (be bid no po<t«( (o djipote of tb« faod oat el 
vbcb tbe all muit be cooMrard to drret tb r 
pi>Bent, Idild on econt deti loaot tbe wiKiIe mil, 
tbit the vonkof tbe pft m it wiJeeiws.U (etlarz* 
lb SI opon tbe «bo e of her moTCibtc nute i 
■ 1)0 thst if tbe wordi of tbe mil were to be 
tobra ID a more nitneted (es*e Ibe pft of tbe 
(tipeadi vioit be te,irJcd u ■ diosoadrit »e lemCT 
end m tbrt neir Ibey weald be pi/eble oat of the 
genml ettate, on fiilare of tbe pirticolir faoj 
pointed oat Vuzi e Uitui Kauix bliua o 
tiMSibaiaiu 1 UH„10C*l<s,44l 
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domed e lertiBti TT, r.i fot”** Toeaebofiar 

“7 (rr loe ten y~m^ i f“re bent u 

dcMb HlOO for ire,, « tbe t me ot «» 

bj them from m* jLo,? * * monthly t»l»ry dnwa 
“> tbe drnenrS. t£. . 

“* WUtor foe (boat forty 


WILL— ooof ••fi, 

9 CONaTIlCCTlO:»-fe»f»«Md. 

i con u ursog oivtuari • etcamrr which Ibr trsU<ir 
ept 03 liie rirtr and la wlucb be lued to tint 1 u 
lAffl adirii aad pcr'orni o-Uef joarnrje by water 
flu pUlblilf wu la the biblt { dolly ( nthng a 
the {nUtor*! rei Jenc* aal there oAJ ag anf ord re 
that is!,bt bo glriti bJm If the *■ -amcr wa* ttel 
li'eded, tbe pUiuliS lueJ to attraJ at the teolitjf't 
TO denre from early ■ i the monilag to a^t one la 
tbe aflrmoon retirnlng to tile bie meal* and it.p 
oa W4 the (tcamcr JIiU that he wu eat lied 
to tale oader the legacy m a domralw • rraat of ue 
t((,aior DUivlo disise » Urixoai. Koits 
Tiuoai 8^1*11,344 

f/eW oa tbe eriJene* that tbe plaiauJ !»d 
fxUii to prore be w*» a d,> aeUw » rraat of tb* 
leetator >a ai to enliJe b m lo tale a leyary aadir 
(bia tlaau. JJsitt Di* *a Urrsoa* itoniiTwoi* 
£aai*H,,Aix.4 

04 Hutbaud and wife— r/** f* 

— We me oai fraelf— A teaUlor mau* tbe fo-low 
ing -njafat la bu wdl 1 g re deriu. aal h<- 
qoratb lo my dearly biJoeeJ wife all the itoel 
In trade, fora lure moom B,ca«bte b-wkebtlo giaf 
tbireto aloae*. lniflU^ tocifc iBldoaftte. asd 
material* coawtUd w lb my trade ana bauaeee, a#a 
allay nebt asd Intermt thee* a laad after W#*®* 
of my deU* ibd Ubrr eipenue, 1 £ « 4*ri« aM 
b narwlb the real and naidae of »/ e«U^dia« 
aad eoUmll ai for btr lol* we auJ beaifl* wdb 
liberty to urbuaae am] ferry oa »Mb tf*** ““ 
boeiaoa’ The UaUtor’* widow married a 
bMbao.1 aad tb y earned oa the bwuirt* of W« 
deeeu -J trg lb r TVy afterwarde eeparaui. W* 
(be broagbt a ea I agauiat her baibaad for adeciaix 
twaof berr^bt naJer tbewHaod foraaifcoow 
IiOCB b*T buebaod of the pioStU. it « of tw *“““ 
dm oz tb It inamag^ Utlit (rereralas tbe .^UM 
of the Coort below) that, oa the tnie cooitroeuoa « 
(be w U. the atock In trade cte, w« not 1*7°“^ 
to the * Je for btr ade and (cparate »« 

otany fuUrebiu./aiidibcr bnabandd dnA^-»® 

a lrwt« for bw la r wpec* of each J,ocl " 

the pioJU of the bauaeae. and b# war ot* 1»““ “ 

05 DedicftUon to relJ^otu 

purpose*— Jle/e ay* aefjwryeteif'X' “ 
a Tahd ded Calkm of premUei for rehgwar par?^ 
tbj u not nvaLJ merely becanu it 
agauKt th( rule forbidJ tog tbe crratioa of 
U»»»rorP.o.oro>.«^g'™^m 

66 CbariUble ^*4®*®*"*^^ 

owtil ttr tp r» eel fee/jt* • 

*i»M Bier-> SJ a'Uobre* 
iaCaleatta. and poeiewcd of both reJ ^ 
pTopoly died, leaving a will by vrhicK ^ 
^ nUns bU mother AT S J" bre brother 
eaeculrt* and executor therwf aad “ 
be-mroU aad proeuKmi. be ^ 
bequeft of tbe reaidne of bU properly « 
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9. CO’SSmVanO^— continued. 

what may remain after payment of the abovo-mcn- 
tioned sums, as well as the debts, shivil remain under 
the control of my brothers, S S J and J jE J, 
for the purpose of defraying therewith the expenses 
for the year, and mahiug charitable distributions as 
commanded, and giving alms for my spiritual benefit 
according to their judgment.” Meld, assuming that 
the High Court should act in conformity with the 
English Court of Chancery in carrying out charitable 
bequests, that, as far as the bequest related to 
giving of alms for the testator’s spiritual benefit, it 
was void for uncertainty. The “ defraying expenses 
and making charitable distribution” were limited by 
the bequest to the yc.ir within which the testator 
died. duDAH r. .Tudah . . 5 B. I,. B., 433 

67. -7-- 43 Eliz., c. 4— 

Morltnain, Slaiules oj — Mospital — Clause prohi~ 
hitiug alienation. — A testator left his personal pro- 
perty to trustees in trust to pay thereout certain 
annuities to his son and daughter, and, after be- 
queathing some pecuniary legacies, devised certain 
immoveable property to the trustees in perpetuity 
in trust for the Support of hospitals in the North- 
West Provinces, with directions that the surplus 
income iif any) from his personalty during the lives 
of his children, and on the death of cither of them 
his or her annuity, and on the death of loth of them 
the whole income of the personalty, should be applied 
in support of the hospitals. '1 he will also contained 
a provision that tho property should never bo sold. 
In a suit for the construction, and for dccLiration of 
the trusts, of tho will, it appeared that tho income of 
the personalty was not more than suificient, after 
payment of the legacies, to pay tho annuities to the 
testator’s children, and that the immoveable property 
was greatly in need of repairs and did not produce 
enough for the support of tho hospitals, or to enable 
the trusts of the will relating thereto to be carried 
out. Meld that tl.e devise for the support of the 
hospitals was a valid devise, and one to which the 
Court would give effect, as being a charitable trust 
within the scope of 43 Elis., c. 4. The statutes 
of Mortmain not applying to India, the Court 
will carry out such n trust when the subject is im- 
moveable property, just as it would if it had been 
personal property. Meld also that, if the prohibition 
against sale were a valid one, the Court could not 
order a sale merely because it would be advantjjgeous 
to tho charity that tho property should be sold, but 
held that the prohibition against sale was void 
as being repugnant to tho devise, and, notwithstand- 
ing such prohibition, the trustees bad power to sell, 
or otherwise alienate, tho property for tho purpose 
of maintaining the hospitals. Bboughtou r. Meboeb 

[14 B. B. B., 442 

68 . Void heguests — 

Vncertainlg — “ Surplus" — General residuary be- 
guest.— testator by his will directed as follows: 
“ I do hereby direct my trustee to feed the really 
needy and poor at Gouecnathjee out of a separate 
expense out of my estate, to be contributed to 
the worship of Lukeejonardnnjee, my ancestral 
goddess. I do direct my trustee to spend suitable 

VOL. T 
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9. CONSTBUCTION— confiniied'. 

sums for the annual sradhs or atmiversaries of my 
father, mother, and grandfather, as well as of my- 
self after my demise, for tho performance of the 
ceremonies and the feeding of the Brahmins and the 
poor ; to spend suitable sums for the annual contri- 
bution and gifts to the Brahmins, Pundits holding 
tolls for learning in the country at the time of the 
Doorga Pooja ; to spend suitable sums for tho perusal 
of Molmhliorat and Pooran and for tho prayer of God 
during the mouth of Kartick. Should there bo any 
surplus after tbe above expenditure, then I do hereby 
direct my trustee to spend tho s.ud surplus in the 
contribution towards the marriage of the daughters 
of tho poor in my class and of the poor Brabmius, 
and towards tbe education of the sons of the poor 
amongst my class, and of the poor Brahmins, and 
other respectable castes, as my trustee will think fit 
to comply.” Meld that tho gifts were valid testa- 
mentary bequests, and that tbe words “should there 
be any surplus after tbe above expenditure” created 
a gcncnil residuary bequest. Meld, on .appeal 
(affirming tbe decision of tbo Court below), that a 
general lesiduary bequest was created by tbe con- 
cluding words of the clause, which would absorb any 
of the preceding bequests, if they should happen to 
bo invalid. Quffre— Whether tho bequests to 
pundits holding tolls, and for tho reading of the 
Jlohabharat and Pooian and for prayer to God, were 
valid. DvVABKANAXn BsSACK o, llTJEEOBA PeBSAUB 
Bxsaok . . . I. L. E., 4 Gale., 443 


69. Cy prh. Doctrine 

of . — A testatrix bequeathed the interest of a Govern- 
ment promissory note to “ Tho Calcutta Armenian 
Orphans’ College Funds for tho Belief and Enjoy- 
ment of tho Poor Pamilies, Widows, Orphans, and 
Schools of the Armenian Nation,” to bo received 
half-yearly by the wardens of tho funds for the time 
being. Although there was a charity in Madras, 
calM “ The Armenian Orphans’ College,” there was 
nouc in Calcutta or elsewhere answering the descrip- 
tion of the Calcutta Armenian Orphans’ College, but 
there were two, and only two, charic.vblo institutions 
in Calcutta which provided for the relief and enjoy- 
ment of the poor families, widows, orphans, and 
schools of the Armenian nation. Of these, one, the 
t hurcb of St. Nazareth, distributed money amongst, 
and gave relief to, tho poor families, widows, and 
orphans of the Armenian community ; and the other, 
the Armenian Philanthroino Academy, educated 
gratuitously tho poor and orphans of the same com- 
munity. The note w as invested by order of the Court, 
and there bad been a large accumulation of interest 
thereon. Tho governors of the two institutions con- 
curred in asking that each should receive a moiety of 
the accnred and futvire interest of the fund. Meld 
that tho cy prhs doctrine applied ; that thfi'accumu- 
lated interest should remain invested ; but that the 
accruing interest on tho accumulated fund should be 
paid balf-ycarlv, one moiety to tbo wardens of St. 
Nazareth’s Church, and the other to tho managers of 
the Armenian Philanthropic Academy. Loboboi'iom; 
®. Saioob . , 1 Mad,, 429 
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WHilr— <«»< »•'<! 

9 CO^sTBDCTIO^— ■•xrf 

- Failure of object— Cjr pnt 


ptrfer»^*ct~ - 

of cj frU »• appl rd *o cWit o« rests on the mtw 
thst cbsnt; n the sbstrut u the inhitsore of the 
Eift, »nd the psit -nUr dapMuon merely the mi*le 
to 13 the ere of the Court, the gift, iiohritlt 
ftsndag the pen cnUr dupos tim may not he cap* 
aUe ofexemUTi rbeaU asa l^racy nhieh aettr 
faJtasd caniotU|»c. It caDOM he la d dovn as a 
g Herat pnsr pie that tbery f^eedactnneudiapWcd 
where the n> du y heqaett i to a chanty or that 
aiDon£ charm « there It aoyth Dg analogonato Jw 
henadt of larTi arthip, since caaet may easily be 
fnpposcd where the chanoihle object of the res daary 
danse u to bmittd in ti aeepe <w requires so small 
an amcicnt to sat tfy t. that t woald he ahnrd to 
allow a farce fond h^uealhed to a part cnlar chanty 
to fall into h On the failure of a spec fie chanta* 
hie heqneat, jnnidictiaa aeiaca to act on the cy ftit 
doctrine, wh th T the res doe be g rra a chanty or 
not sa up o the eosstnic ton of be w U a direc- 
tun can be tznplKd thit the jeqnett f tfaSa. should 
go to the re* dne. In apply o, the ey yWe dodnae 
regard may he had to the her ohj eta of th* testa 
tor's booctr hat pru&ajyeccu dencoa utobe gtteit 
to the gift wlu h baa uiImI. and to a search for 
oh] -fta ah n to h The chane er of a chanty aa 
beiag f t the nlief of miatrv o a parucsltf locality 
nay gaide the Coart a framia a ey pels scheme to 
he^l that locality Coleu the cy pres tebeme 
bamed he the I w r Court be pla aly wroog aCoort 
of Appeal shnald eat nte f?c with ( MaTOh 09 
LiMtf ASTOcait OiTiaator Boou. 

{I.X..Bi,lCale„d03 26TVB..1 
XaIb,3I. A,,33 

Tl. Charitable g>rt— Cy prttJoc 

fnai-Iopas Co«,/r.e<i6« «t will.— A testator 
directed his necstor to set spart a snm of PTPOO 
to proT dca fand for or towarda the edocatuu of 
twooriwtojsaf't. Panl s 'whool. Calentta. aneb 
hays to be d Calcntta, of jvr and nd gent 

^renti, oc fsthcrlfsa childrea of Armenian oc other 
Chnstiaa nlvioii. Tfcc testator died lo 18 ' In 
UWthe Vt P.d, ached. C.lcatU.w., remo.ed 
toD«eelinp In the St Paul • Sdiod. CalentU, 
Kholar, and day bcntden were BS 
re'pctiuly In the «l. P.ol, Seboot 
^eeliaS. there were no day scholars nor aay day 
I • tegnlar boarder ionld 
^ ^ ti'^ tb* 9 ft did 

^ tlintaUe beqaeat, and 

ttenst^ executed 
"r'*» stat.CBri c Bacroato 

[I. L. B , U Calc.. 591 


IS net as of to II.— The doctnne 


tf BespJ h« ddminiitraloc-Oenersl 

>«»idas of ^ ^ * liffriatereat IB the 


WXXiXi— coal ssed 

9 CO^STBDCT10^ -cos/ seed 
bennng it was agreed hctweeir B and the Admnui* 
trator Oeurral that the costs of the soil ihonld come 
oot of the testator’s es.4 e this agfe nitot was an- 
hodiM m a consent order ohlata'd on the apj ticaboo 
of the plaintiff The so f waa d samsed as tS this 
decisioa was affirmed 03 appeal. On the qnestioa of 
coala— Zfeld that the estaU of the triUUr not hnt^ 
before the Conrt. the airreement ae to cm., coaU 
not be earned ont and that the plaintiff mast fay 
tho coata of all partiee to the snt. ^ 

DnoroBtow D I« K., 13 Calc.» 193 

73, — — Appo almt*l oj 
Iratlea—Ta Inrt <e carry osf « eJesn/ferfefec — 
THifre a Ustator had made a bequest fat chantaiU 
porposet and bad made no express proruion to th* 
management of the ehantable trait so created. ^ 
eept by directing thah in the eteot of hi* hem fu> 
log to arry oot hie wishes in respect of the tnat 
fond, the Ci il Co“t shoold Uke the fand and the 
management of the trail saounarily into I* own 
hand*.— Beld th-t, in the eieence of oJCOOdBci. 
the sndew and not the Cidlector wae the profer 
penon to be apioinud ine-ee. UosiDutbA®' 

aiCJi*ia*r 09 MAT* yog IsBU IP CowOT' __ 

[1 IaJi,6 Calft,228 dGUE^TJ 

74. 

— PnWie ciarify Tmt$ ,*«**7*T 

ptimttj—rarn rtl jiou unttoatt W " ' , 
• raayd a yraesiai fiambar «*^,^**^*'^ a 
FroceVare Coda fAtt ZlVa/ liil) e dST-A 
Pand by hi* wDl directed that the uiecmc anitf* 
f«M » <ae-third share of a f 

to which be was enUUed. sl*®^ 
pctnity to “the perfimnanee of the baj . 

aura end the ccojeeiaLoit of tlae 
the recitation of toeytxashni and .v. 

Mid doaU ctremoM a. ' 

Didaharo ehoild not be soldocmurtgeged- J« 

waa gicta, which showed Ihet the atasc-®* p.—i 
r ail tnu ccmnonice were perfcnutd aoon. 
rather w th a new to the P"'‘*f,*^*^.,j,hat 

indindoali than for the pnblic benefit. Ua 

the Ira. . of the wul were rof 

diTfelmi that the properly r—OJUl 

j,™..! to- '■>"»» 

Lourwaxa I. la it- ** "«“•» 

75 B ivA fa •f*'\ 

sea with • d tael on fief •! abomUlt 

work, (tatd ta«.>-D.rre/.a- OW *• ic -J 
mad ,mdtfla>rt-Sm>nattom Ml fS jf 
m. I2S~ A teaUUir left a Ictracy 

follow Bc terms “ 112 000 to bi cref cd m o« ‘“P 
Uin«meefmywaeD»iB.pL 
ora to be laid to her trrry J*", 
Ufetuaeahe Jumand* the inonay 10 “*c le j,. tu 

tis 

nil*, deMh 

usf.sonr f god -oth* ,4!!? in «« d H 

to the l«U or’* w to w ih a 

goed worha add a* thas umtu>a 
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S. 

V 

I 


■void for uncertainty, she was entitled to the money 
as if the will had contained no such direction. Bai 
BAPI V. JAHNADA3 HaTHISASO- 

• [I. L. K., 22 Bom., 774 


76. Children. — Domicile— Rules 

Jor interpretation — Accretions to property from 
rents . — Where atestnor has an ascerhiincd domicile, 
the coustructiou of his will must depend on the law 
of that domicile ; but if no particular law is appli- 
c.rble, the will is to be interpreted by principles of 
natural justice. In such cases, in applying the rules 
of Hindu, Jiahomedan, or English law to the wills 
of Hindus, jllaliomcdaus, or E.ist Indian Christians 
respectively, their particular habits and modes of 
life may be looked to sis a guide to the interpretation. 
From the coute.xt of the will .ind surrounding cir- 
cumstances, •' children” may be interpreted ns ilhgi- 
timate children. Where by the will the inerme of 
estates was left to devisees for life, with a aift over 
of the corpus on their death, and a portion of the 
income, instead of being divided among the tenants- 
for-life, was applied to the purchase of other estates, 
— Seld those esfcitca did not piss to the remainder- 
men, but formed the absolute property of the teuauts- 
for-life, and passed to their desisees. Bahoovv c. 
Oboe . . 5 B. L. B-, 1 : 13 TV. E.,'P. C.. 41 

[13 Moore's I. A., 277 


77. Coutingenfc gift—P attro 

poulradi, Meaniny of — Absolute estate.— Hindu, 
D L M, died in 187-1, leaving a widow, K R D, a 
danghter’s davighter, S D D, and a brother, R L M, 
with whom ho was on had terms. By his will, 
which was mirde on the 9th of August lS70,audat a 
time wheu there was no reason to ahiudou all e-xpcc- 
tation of his leaving male issue of his own, RDM 
directed that, in the event of his dying without lc.av- 
ing a son, grandson, or son’s graud,oii, his widow, 
K Z D, should take the whole of his estate accord- 
ing to the shastras, and enjoy the profits thereof for 
her life, and that on her death, ui the event of a 
daughter or daughters having been born to him, then 
she or they, and on the death of her or them, then 
her or their son or sous (the testator’s daughter's 
sons) should iu like manner take and become the 
owner or owners of the estate according to the sbas- 
tras,au>i that in the eveai; of there being uoAiughter 
or daughter’s sou of ^le testator living at the time 
of the death of his widow, then his granddaughter 
(daughter’s daughter), dl D D, should take the 
whole estate absolutely from generation to generation 
(puttro poutradi) ; and that, in the event of no son or 
< daughter being bom to the testator after the execution 
of his will, ami of his graiiddiughter (daughter’s 
d.iughtor ), H D D, d.v iug childless, or being a b.irreu 
or childless widow, or otherwise disqualified, then the 
whole of bis property should go to the Government, to 
bo employ til by it fur chiritable and phibintbropic 
puriKJsos. 'Tbo main object of the testator R Z, .U iu 
m-aking this disposition of bis propcity was admittedly 
jto exclude R L AC from the inberitaiiee. if eld 
tiiat 1C D D, it she snrvivcd the testator’s widow 
K Z D, and was not tbeu a barren or ebildlcsa 
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widow or otherwise disqualified, would take, not a 
life-interest but an absolute estate, to t ho exclusion 
of J2 i AC. Seld also that the words “puttro 
poutradi bad generally the effect of defining the 
estate given as an estate of hiheritauee, and did not 
by themselves necessarily denote that the estate given 
was 10 bo one de-conlible to heirs m,ile only, Seld 
aho that in ease ot S D D not surviving R Z D, 
or of her being at the time of the death ol Z Z D 
for any reason disqualified from taking the estate, then 
upon the death oi Z R D the gift to the Govern- 
meat of the reversioa to the exelus'on of ii A .If 
would take effect, and was a good and valid gift. 
Hoai Dasi Dabi o. Secbetaby of State fob 
IkDLA IK COUKCUi 

[I. L E., 5 Calc., 228 : 4 C. L. E, 77 

78. —— Gift to children 

on their aitatniny 9/.— IVhere words of contingency 
form part of the description of the class of persons 
to take, as in the case of a gift to thoso “ who shall 
attain the age of 21,” the words must receive tbeir 
natural construction, and no estite vests iu any ouo 
till he attains the prescribed age. In such a case 
there must be something in the context pointing to a 
different coustructiou, or something iu the will 
^ncouai^tent with the literal coustructiou, to justify 
a Court iu adopting any but the literal construction. 
In the case of words of contingency occurring in 
the description of the clas, of persons to take a 
mere gift over is not sufficient to change their 
me-aning. Baeiik f. Baimk 

[I. L. E, 7 Calc., 218 : 8 C. L. E. 28 

79. Zeriod of dis- 

tribution— Surcicorship. — A, a Hindu, made the 
following provisions by his will : “ I have two sons 
living, B and C ; they, and an infant son of my 
eldest sou, the late ZJ, and my wife E (four persons), 
shall succeed to the whole of my estate: these four 
persons will rtceive equal shaves. If any of these 
four persons happen to die, which God avert, the 
survivor of them will receive this estate iu equal 
shares ; but if there be a son or a grandson surviving 
as the heir and representative of the party dying, 
such survivor shall succeed to his share ; if there be 
a daughter or granddaughter in tbo female lino aur- 
viviug, such survivor shall receive a shire of the pro- 
perty ; the expense of the marriage of such female 
child only shall be defrayed out of the estate,” ami 
also provided that, “ so long as my infant gr-ands'ju 
shall not luve attained his iu.ijority, the whole of 
my estate shall remain uadiiided." All the persons 
named survived the testator. Held that they took 
absolute iuteresls iu the shares named, and that 
the estate became divisible ou tbo infant sou of 
l> altaiuiug majority. ELLOitAasEB Dossbe r. 
Deepokaeaik UrsACK . I. L. E, 6 Calc., 58 

80. — Zest inn of estate 

111 executor — Directions to executors. Effect of. A 

' testatrix, after appointuig certain persons to be exe- 
cutors of her will in respect of the whole of her pro- 
perty, directed that they should “ take possession of 
the whole of her property, and keep the aame under 
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VrUJi—co^imitd 

3 C0^»lLUCrI0^-«6»il. 
ttiiriiri.t£rtioa Ih t they slioald p»y cnl of her I 

e»Ute the chirge* rf mtement, eW that Uuj 

tVoaUnpur frur b otes umuUj oot of tbeineome j 
Uicnof, Win- Ut tbtm ut to birf, »Bd afUr ji»j- ’ 

V’ Ux« anJ ^rojod nut dnide tlie pro.ecda t\trj | 

Ibree month* bttoKii the testatrix * t»o aons, tba ' -maiamouiuij »nj>cu«v. ..»» --i-— . 

Uitti«ntor.»h tUrotgirelbe rtntito tb* md» I £ S for her ownUnefit, and E 20 for the beoilit of 

tor b.i-aus« the beqoMt of the in«nie to the son* hi» two chJdrjn (during ^ 

ws* “rot an entire gift to them but a nitre pion 
tiuQ for their tuppea-u The Mill proorcdedatfol 


WlXtlt — coafiaUif 

0 (X)^sTIlUCTIOK— ecafiaard; 
rtc, direeUd that the whole of hi* proiierty »h^ 
ho disposed of and the proceed* placed la th* Uiv 
entui Bank with power to th# exccoton to inrest lb* 

«aiD« m mortgage*, and to leaie cxutuig mortgage* 
notooched. ThewilUhcnconlaiaod thU dirrelm 

‘■That a monthly stipend of «15 be paid to mr^u^btir 


cren* of the demise of any of the said chudna 

.„r.. oocurrmg.theraniof niOtoccaseraleably lU ^i3f 

‘thould my >03 U liaf pen to die before the i the allowance for each child, that on each ei w 
of hii wife th u 1 e>'C the share of If to ' cbildmi attaiaing their age of majority, 1 «1«» 

bis Mido* If 1/ <tc andaftcrthedwtbtJIf If that my cifculora pay to each of thini seteral^aa* 

- - - • • propcrttonablj th* foil ainoaut of intcMrt *«^s 

from my rtUte (the Misting pro«n“™ ’"c m» I 


should m; son If not hare left anv legitimate male 
chili tW X give the abai e share tu m% son J etc 
After the death of 31 (and hi* wife) should he have 
left legitimate male rhillret such male childnn 
tbiill In the same man ler neciii the ineomr oiee in 
every three months UU th ) atU n Ibe age of 
£1 jEar*. and then ihe amount of Ihtir share 
shall be ui idcd into i^nal purtious, andeath oflbcm 

hsnnghc one thi oao rof hs p rtioa shall necire i ana as */ lor vu.,. .-i , 

the same froa mj iioutors b«« if H J/ die before ' £ $ an J Jf D «cr* Kverally tttitl “ dsnng 

df and il le Miboi haiii" had legitimalo Ufttime‘and miaonly of their children to a w f 

male cLildr 0 then I ui'c and VoacatU lha share* I stitawd of DlO la ^ J*«» 

of my soil df to n.) MU ,f as a wtviiico for hi* i ment to eente ofM the death of ^h “lU « 
•iiiport lie If B) SOLS 31 and J die sntbost | it* atUimng majority ' " ‘ **' * 

haiip^ tuUiitu and if tb ir wites llmtutosay, said childirn iceh ; 
if 31 aud I if di witboat hauag mat* issue li^ ) Thirdl 

goUis by my uni (bin 1 pee my gardcu, etc. ae took n sbais oi tn» rvmuor. s— r- 4 ,. mol 

loslly and cntir ly to the vuis and das.bur of my I nnmber oLthlldrcn ihra living. * 0 “ • t***;?*?^ 

^n.lit«r (r bcvottin 1} hcrfirttlnihaodtr .d, that ptniwlmnate inUrcst in tb* ahart^ of ~ 


foe mV t*B 

Irons mj rtiase tiue caisviu^ - •*« “J , 

dsnehtm to conlinne dnnng their natuiwl lift), 
nfUr their demls* tho said internt In like maumr to 
rercTt to their heir or heir* in sbc-chiob Mili. 
firiUy. that a direction to pay n »®=*hly »up^ » 
ES»ai Of J> r«p#etiTily wa* aimply a ch^ npM 
eachoflhcm 1 th* tcUator’, »tatc lo I»t lh« said »^|wnd* w f * 
shall Trtcire I and If D for tbiir rcspecUve lire* S^odU. tw 

WA.»bef«r, ' Uff*..! If f> wrr* feverallv cntitl d dsnog u* 


e oroa th* deatli 01 »co ~ 

tJl wl^l. SW. .<»l 'I' 
„ J l«k no mtercit nndt lh« 
Thirdly, toch child upon 
took » shais of lh» ««■»«»• rroport**™ “f 
her of^thlldrcn «hm living, aoi • 

- - . , „.vUrtioB*te iDUrcst in the share* of [T 

Ifc to A Jf U a-d t or in ease of thur death to I other children Mhich would h«t»me vesUvl « 
ihor sons aud dau.him lawfully legcuUn, .r to , death «f each csedjis? nnda twealj. 
tach of them as shall surv ite at the lime My said ! the lunilalioa of th* gift “ dnnn^ thisr astaf« 
and alUT Ibeir dnni**, the 
nanner to revert to their hw or heir* in 
dd not prevent lb* children ^ 

MvirJ sluirt. ahsoluUly nnder the will • 

Th.mlein ir.MMcor. « If#/ . !?■ - 

.' 0 ‘S «: 1 » 


------ - — My said 

■■ardln shall be divided into e^ual shares, and cneb of 
thembsvin. nenved bis shsre lu oiual propattioa as I 
al’caey from me sball enjoy the same" 31 and 
If M bis Wife, died without having left any children, j 
dud in lh« Ufitims of df .d aud oor of (he I 
Mus of G liicd with ut Isavtog children in the , 
Ifvliim. ol JJ Jf Crsily, that Ibe diteo- ! 

tiOQ to the earculccs to 1 cue the ]«opsity indcSuiUly I 
and oat of ihe inmaie to make rcpsira pay tase* and ! 
CToandrvnt andipjly the rent to the mamtcoaoce 
U tho sous, MSI TO4c«nl to vet the legal wUU In 
tie trustees, veondly tut ,ach cstito was an 

•slaU intce. Thmili, that the chihlreo of (? toci 
»Sti-aoU cute* ID itmaiEil r in fie. delcailbjr in 
f ‘‘‘'“v *° ‘he lifetime of (he first laker 

to Cfe. a . bieb event there was luhstitnted n df 
Fottrthly. that th* 
a, lo,,. , ‘“‘h ss tcisJs in comiaon, and not 

‘hejviU tut .» there wa. 
ehJirso ”®*’ (‘a^oder* between the 

^ ived, the ahate of J 



■^niicou n An»t?uiBATo* Q***. 

1 Inih^ Jar.. O. a. 60 
Cijffsrkifdnis. 
i -itrfdcM 


-A tedatur, a-u, iTcisUgforS 


./ a. 

vneertoia eveni— 5acceicie* -(« \f- y 

» 111, ’ll* W 4 ^ r a 

wluch l^e 

mmeitain event' m to Aft^ror any 

£i either any dtfiail* pomt ihsi event 1 * t® 

fnilbsr limit of tiioc tvlthto »hirh ‘bst^^, ^ . 

happen, It doe* not amouut ^fW Sivruin 
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"WHili — continued. 

9. CanStTS.VC’llQ'S— continued. 
validity o£ certain dassca of contingent bequests, 
which must bo applied wherever applicable without 
speculating ou the intention of the testator, iforen; 
dra ^ath Sirkar v. Kamalbashini Dasi, I. Z. JB., 
23 Calc., 563, followed. That this case came 
under s. HI of the Succession Act, and the gift over, 
that is, the legacy to 31, could not take effect, as 
the specified uncertain event contemplated did 
not happen before the period of distribution, and that 
K took an absolute indefeasible estate in the legacy, 
Zdicards v. JUdicardf, 13 Zeac., 337 ; Tagore v. 
Tagore, IS If, JR., 359 ; nni Soorjte Moneg JOassee v. 
JDeiioliundoo 2Iallick, 9 Jloore’e J. A., 123, referred 
to. That the language of the ills. (<f) and (e) 
does not control the hard-and fast rule laid down 
by 3. 111. hlONOnUB IIUKEKJEE V. KASISWAE 
MXFKEIWBE. MOUESDSO IfATH IIUKEBJEE r. 

Kasiswab Hdkeejee . . 3 C. W. Tf,, 478 

83. — — - - Gift over o» 

failure of prior devise. — A testator made the 
following disposition by his will: “I appoint my 
brother If sole executor of my estate and effects after 
my decease, who shall pay all my debts and collect 
all outstandings, hly wife is supposed to«bo in the 
family way j should she bring forth a male, in that 
case ho will be the sole heir of my property and effects 
on his attaining proper age. If, on the other hand, 
she is delivered of a female chUd, all the expenses of 
her marriage or maiuteuauce till that period should 
bo defrayed from my estate. I also nish that she 
should receive a legacy of a Government -t per cent, 
promissory note for E2,000 ou her attaining proper 
age. In case ing son dies before attaining proper 
age, all mg estate and, propertg should be taken 
possession of bg mg brother, hly wife is to receive" 
a Government 4 per cent, promissory note for 
RljOUO as a legacy, and is to be maintained from my 
estate if she continues to live in our family dwelling- 
house under my brother's protection." The chiUU 
with which the widow was enciente turned out to be 
a daughter. Held that the clause in italics was one 
purporting to give the property, and not only tho 
management of it, to N, the power of nrmagement 
haring already been given him in appointing him 
executor ; that the provisions for mainteuauco of the 
widow, and for the marriage expenses of the 
daughter, tended to show (putting aside the legacies) 
that the widow and daughter were not to take 
the larger estate which they would have successively 
taken as heiressesi and that the wife of tho testator 
having fcorno to him a son, and the apparent inten- 
tion ot tho testator having been to give tho estate to 
JS, if the son did not take, or if tho estate to the sou 
failed by reason of his not attaining proper age, tho 
gift over to If, on tho principle laid down in Jones x. 
Weslcomh, 1 JEq. Cas., Abr., 345, took effect ou 
failure of the gift to the son, even though such 
failure was not in the preebe manner expressed ia 
tho terms of the gift. OKHOViiOEEE D.VSEE c. 
NiEvtoxBi" ilnixicK . 1. 1/. E,, 15 Calo., 282 

84. — Vesting — Teriod 

of . distribution — Gift of dividends. — *5, a Tortu- 
guese inhabitant of Bombay, by his will dated lOlh 


WHiIi — continued. 

9. COKSTRUCTIOK — continued. 

. Harch 1866, devised all hb estate, real and personal, 
to hb executors in trust to realize the same, and iuvest 
the proceeds thereof in tho public funds, and directed 
as follows: “'(1) The dividends arbing therefrom 
shall be applied, at the discretion of my executors, 
towards the mainten.auce and education “of my 
children until each of my sons attains the ago of 
twenty-one je,ars, when his or their share shall be 
paid unto him or them ; (2) I desire further that 
whatever may he remaining, of the moneys collected 
by my cjecntors, after all my sons shall have 
attained the :ige of twenty-one years, and after my 
daughters shall have been married, shall be db- 
tributed, after deducting S2,000 as dowry given to 
two daughters, in equal parts between my sous and 
daughters that may be surviving at the time; (3) 
in case any of my childreu shall happen to die under 
twenty-one years, then. I give and bequeath the share 
or shares of him, her, or them, so dying, unto the 
survivors or survivor of them.” JStld that the gift 
to the sons, contained in the first clause, was a gife 
of hb share of tho dividends to each sou ou hb 
attaining twcuty-one years of age, and that by such 
gift hb share of the corpus became vested in each son 
wheu ho attained that age. Meld further that the 
provisions of tho third clause, which related to the 
distribution, did not divest tho shares so a'ested. 
Clc.ar v\ ords must he used to divest au estate once vested, 
Seld also that only such of the daughters as were 
surviving at the period of distributiou specified iu 
the second clause of the will were entitled to a share 
in the estate. De Souax r. V.vz 

[LL.E., 13Boxa., 137 

85. Vesting — Tost- 

ponement of enjoginent — Accumulation until the 
age of th!rtg.~'lChe testator hy his will constituted 
his two dbciples, S and J (aged eighteen and eleven 
ye,irs respectively), hb heirs, “subject to tho, comli- 
tions written below," and he directed that out of tho 
net iucome of his estate hb trustees should expend 
E500 every year, for the maintenance of each 
disciple, or pay that amount to each disciple every 
year, and that when J should att lin the ivgo of thirty 
years, the trustees should give to J the net residue of 
his property remaining at that time, or, iu the case of 
J’s decease, should give the s.amo to .S. Meld that ' 
the property vested iu J on tho testatoir’s death, hut 
only for a lifc-eat.vtc. Held also (reversing the 
deebion of Jaemsb, J.) that the directions for 
postponement of enjoyment after the coming of age of 
the devisee must he disregarded, and, that (subject to 
tho payment of RSCO a year to S) the income of 
tho property (including all income accrued since his 
majority) must be paid to J, tho respondent retain-- 
iiig the corpus until J should attain the age of thirty 
years. Gosling v. Gosling, Johns, 235, followed. 
Gosavi SnivGAB Davaoae r. Kiveii-Cabsao 

[1. Is E., 13 Bom., 463 

88, Perp etuities, 

Jtule against — Superstitious uses — Trust for masses 
— JExocutor, Assent of — Vesting of bequest . — An 
Armenian died in lladras in 1836, leaving a will 
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'W Xlilr— csitiasrij 

0 C0^&mUCT10^— fo./inwrf 
vbmbj ate a po t-^1 axmitori tsd txqanlLfd 
a caitaiQ sutn Ibit tbs incomr tbsTMii U* ctTso for 
perpctcil icis. afortlie be tfitof mv tonl and for 
tbe »ali la pn atorj and abe «lu bc<)i: atbid 
i»«r a^ii R43uOO to her grandUu btrr for lil« 
sad p" tided tl at □ tlie erent of licr iDtirTia-> and 
ban p rb diea el o rould I eqi-catb to Ibcm tbr lai I 
B(2 00i:«,b t otbeee at cf b<r djisp vitb otiiaor 
BUCCWoct f tb t>iid Ii42 COOabonld be eabtractrd 
and airtu to I rr bcabasd and tbr rtmauiiDp 
B28000 ebcald be added to ibe £ret nMBti ned 
be^u et and tbe laranir ibrr of be ai > iiaria Emu 
forioae^t Tbr exec (or viib probate gate effect to 
tie fijst-uieutianed lepaev D a tcltlemnit isada 

10 c.al mplatio of tbe marru^r of tbe grand 
dasulUr tbe subject of tbe aecot d Irgaee araa 
(eltUd as praridid id tbe will except at to (be 
Pl*(0\ ai to irbieh t waa dceltrrd that o Ue 
arret of lb t« bn-* tie ssue ef tie tnamt e acd of 
tbevife sure ring tie bottiand asd d ug wub at 
BiarTvug tgaui aboolJ bf di id<ij bitaeco Ibe 
lesidna y i pa at of tbe ( tUlnx The bntbnqd 
arai a putr to tl » ttl n rot at al** vat (be exfco 
twoftlietiatatmiLo »on of the tnittnsorUs 
ae'tl mmt. Tb irtma^r La in tab o place o 
awt wu trou,H ki tbe bosUsd end ante an on 

11 r tniUe*. aud a Jrer« ar.a p 

the tnat^ w<r rel ertd of b i ciBee and tbe 
trtrt fuuda p d to C ort ir ib tbe direction that 
»«ni B lb non be paid to (be v fe until 
fortlKT order 11 h alcnd d ed «itho« iirae and 
ul, in IfOO tbe a.fe died net bamg m 
“YTir Uadrta tfob 

«l MUn of adm oi.trtUin to tdm outer tb* estate 
t«Utnx aod tbe 
WfCO) aUte referred to sere pid oxer (o 
J that the sum of 
«l«»by nuoB of Ibe i tU meut. but o t other 
^ 5*" «’^oe of the eetate of the 

.-“'MbyCouias CJ,audQasi>Lir J 
'BMiai,. j (l)tbatU,etuiiiofHs80iX» 
fcesied toadminiitered aM^ts of the citatr of ilia 

[L la B., Ifi bind.. 424 

*1, ■-»»-/rrpe/..r„ s,,, 

f'»r.*Otf,7r7 'n 

••j yfrjae, f'9*"* Frr.,,, Vttt 

•"•l ‘“dVe "■«' £,prff„ . ,f 

•'jertr or /. 

Ml md Itfuttl 'if ^*y*‘‘y~C*onrol/« 

^«Ud tic -u • »eu*i« 

^ ‘‘rrolwand of »«dras b, 

'B-rd afur tt« t •■Jl of a fond to d 
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TffU-L — com/iMneJ 

9 CONsTBUCTIOJi-wsfiss*#. 

Fund and directed **tbat such trust fu d iball 
nerec bs necored from dcpsit in tbe eld Dank of 
Madras at bfadras so lonp as that Bask tball cut,* 
Mid^tbst Tbe Oarratt Trust Food' ‘ha 1 be a COB 
tioaag fund to all time,” nud that tbe inte ret 
tl crefnan el ou d br enjoyed by catsm legatees ssJ 
* tbe satur s^l be lobmted by any child or thiliirca 
of tbcni bmaftcT from time t* time aad fntn one 
gcncratioa to an thcr in aceta’daoee aitli all Irgsl 
r^bta — Z/rfdf that there eras I otbingiUrpal alost 

the creatiem »{ this fnod, except tbs dirediOB tbsi 
the secuntiex rcpmertiop it sbi-uMnceerberceetred 
froa lie pout in tbe Bank of Madras, erbirb, ts sn 
attempt to exeats a fund in perpetuity, a-ss luralui, 
but tiat tbii did cot prexent tbe Intention of ibe 
testator to create and endoar tue fusd fnra biu^ 
earned out. and that the Iei,ste(S took an ab*JB>e 
irtexest. Tbe testator bequeathed to m; crand 
cl ildrea bx my taid late ^ngbter S TI> aUo to my 
grsndson >* IP* J/ and to bu step-bntber (r JT M” 
10 equal ‘bares a certain fund. lltU that 
tbu vas a beqaest to lbs testator’s prsudebddnu 
by bis Uts dao.btcr t jr pot as a clasi, but to 
tbriB udiikluaiU at fernua Jtt jmtta lit’* 
alio that, jti d r tl e terns of the ailL tie t*»tatet'» 
seed prandcluldrra by tie late J W and ^ W ii 
and a W H tick xoltd iDterists m Ibeix trjr** 
tixe sbarea in tbe laid fand frea tbe deatb cl the 
teaUW, lliat lbs gift to tbera of ' tbs benett 
mte nt and j>»\£t' of the fund *aa n gift of tM 
eirpna of tbe fand by tirtae of fc 16 ’ of 
India I boeerssioD iet that they took w tcfiaals* 
iDonieoD not as joiul iesantt ami tbal uidM 
a poner giten to tbe cieeutcr to make iibaw^ 
ma Is from the t>>id faad fcir ccrtsla porjost* for 
the benefit el /■ IT Jf in tocneclum tiilh bi* Ewoff 
to tod nturoing fnto Ecsland tbe executcr ws* 
uot autbonud to apply tmeards these pur{<ae^ 
more than f* TTM s n« ciotb ‘bateihUietaid fand 
sk it «as bot the inteotwn ft lie testator to gire 
J* n Jd a leneCt oat of that fund 0>cr and some 
that sbarr and that tbe executor m mski S ^ 
bareemesta for the puxpaea spec £ed icus orly 
empowered to trench ujon tbe pnnnpal of tLst 
share if tbe ijcome aa applii'd nnJcr the poser ol 
disbarsriorut for fi* if Jf a ‘oppert and ma utri 
anre in EncUod were rot snS cicot. Jlehi alro 
Ital nndir tbs tcima of the dense in the thud a“ 
fourth claujes ef the will of a certain bouse soa 
prcmucs to fi* IF M the dense* took on the t*ta 
tors d^h a xctleU intirst la that pn^y 
iiaUe to be dixestcd in (be exmt of hii dj ^ 
andrr the age of twent -one years- JltlJ »'*® 
that Lniir the terms of the dexue in tie filib aoJ 
sixth clausca of the will cf a certain kostf sM 
peeauses and furuiture to tbe children ^ 
IcsUlor's Iste dsughtCT S JT ("bo was dead « 
the dale of the wil } tbire was an isolate £' ‘ 
to tk* children of i IP rf the Uslat Ps »l“* 
iaierest in (hat pn p«Cy and that each gift 
not eoalrollcd by tbe Urtrtioas la the Ullir p^ 
ef tbe fifth cUuse that tbe Imnie sroulJ ^ 

Sold until (be jonncx*t grandcbiiJ atlaianl 1 “ 
age ol n„b(ccn yms, wtieh must be regardnt 
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Wllilj — conlintied, 

9. COSSTUVOilON— continued. 
merely as an expression of the wish of tho testator 
and not as a precatory tinst, and was of no legal 
effect; and that tho children of JE IP' who were 
living at the testator’s death did not tahe as joint 
tenants, but look as personal designata, each an 
equal share in the property, whirh vested in them 
on tho dei'th of the testator, and therefore the share 
of one of them, E (} IP, who had survived the 
testator, bnt died subsequently, havius vested in 
E & TF, passed to E <? IP’s representative, the 
ninth defendant. In the sixteenth clause of the will 
tho testator directed his executor and trustee out of a 
certain sum of 11300 to “ disburse various petty 
pensious to some poor people who have been men- 
tioned 10 him” ,the executor and trustee) “by me.” 
Meld that there was a deficiency on tho face of the 
will as to the objects of this bequest, and by a. GS of 
the Indian Succcwion Act no extrinsic evidence 
could bo admitted as to the intention of the testator, 
and that this legacy therefore failed and fell into tho 
undisposed of residue. Meld also that the bequest 
in the seveuteenth clause of the will of Rlo,0l0 
to the support of the testatoi’s Temperance and 
Heading Ecoms for European pensioners and the 
Poor Widows’ Quarters attached thereto, being a 
bequest to charitable uses, was void under a. J05 
of the Indian Succcssiou Act, as tho testator hud 
nearer relatives than nephews, and the will vvas 
executed less than twelve mouths before his death, 
AniUKISXaAIOB-GEKEim. O? hlAHlUS r. IIOSET 

p, L. E., 15 Mad,, 448 

88. Joint tanancy-in- 

fee—LiJe estate — Inieniion oj testator — Eeslricted 
enjoyment. Direction as to. — A testator devised his 
estate should his wife remain his widow, for the 
general benefit of bis wife and her child then living, 
and any other children to be bom to him of his said 
wife before or after his death. He also provided 
that, should his vvife remain his widow, she should 
have a full life-iuterest in the estate, and should not 
be annoyed with any vexatiou about shares during 
her lifetime, but that after her death her children 
' and their descendants should take per stirpes ; and 
in tho event of his wife not remaining his widow and 
her child or children being living, then tho estate 
ahould go for the general benefit of his children in 
equal shares when of the age allowed by law. And 
in tho event of his smd wife contracting a second 
marriage, and his children dying before marriage, 
and without children and under age, his vvife ahould 
take half of his estate and the testator’s brother the 
other half, and in the event of the brother dying 
without children, tho testator’s wife should take the 
whole estate. The testator’s wife remmned his widow 
until her death, her children having all predeceased 
her w’ithout being married. Eeld that the intention 
of the testator by the first devise vvas ■to give an ab- 
solute estate to his wife and childrcu jointly, and that 
the remaining clauses of the will were merely in- 
tended to restrict the mode in which they were to 
enjoy the gift. HixinimToir v. AnxiEsisTBAioa- 
Gekebai. ov Besgai . I. Ii. E., 21 Calc., 488 


WlitL — continued. 

9. COESTRV CTIOE— continued. 

89. Duress — Fo r- 

/eitare — Condition of residence. — A testator by his 
will directed that if any of the female members of his 
family, either from misnnderstandinu or from any 
other c.ause, should live in any other than a holy 
place for more than three mouths, except for the 
cause of pilgrimage, they should forfeit their rights 
under the will. The plamtilf, a widowed daughter- - 
in law of the testator, tuid a minor, was removed 
from his house by her maternal relations and brother 
with the aid of the police, and resided for more than 
three months with her mother. Meld that under 
tho circumstances the plaintiff’s absence did not work 
a forfeiture. Clacering v. Ellison,? M. L. Cos., 
707, referred to. Tin Cofei Dassee e. Keishha 
Bhabiei . . . L L. E, 20 Calc., 15 

90. — — — Vested interest 

— Conditions repugnant — Condition restricting im- 
mediate enjoyment — Commission allowed to trustees. 
Calculation o/,— Where a testator who died in 1896 
bequeathed tho whole of his property, with the execu- 
tion of on annuity to his wife of £250 per annum and 
seme ether speeiSe hgaeies, to his eaiy sea, trho had 
attained majority at the date of his father’s death, 
hut subject to the restriction that he should not be 
allowed to enjoy it until the end of the year 1900, 
and appointed two trustees to carry out his wishes, — 
Meld thai the son took an immediate vested interest 
in the estate of the testator. Meld also that the con- 
dition restricting immediate enjoyment was a condi- 
tion repugnant and was invalid. Gosling r. Gos- 
ling, dohn, 255; Weatherall v, Thornburgh, L. E.,S 
Ch. Die., 261, followed, \7hero commission is 
allowed to trustees annually, such commission should 
bo calculated on the income of the estate, and not on 
the corpus. Lion) c. Webb 

P. L. E., 24 Calc., 44 

9L Absolute Repugnant gift 

orer — Indefniteness oj gift — Seputed wife — Mar- 
riage, Froof of— On the construction of a will which 
was as follows: “I hereby declare all former wills 
cancelled. I desire that my vvife should obtain pos- 
session of all my property and enjoy the benefit of, 
all moneys that may accrue until her death, when 1 
wish that whatever may remain shall be used for the 
education of the children of the Eurasian and Anglo- 
Indian community. I desire that this wUl he ad- 
minbtered by the Oificial Trustee of Madras.” 
Meld if) that the reputed vvife should take under 
tbe.vvill without strict proof of the marriage, no fraud 
being imputed to her in the matter of the marriage ; 
(2) that the gift to the wife was absolute and the gift 
over bud for repugnancy. ADXilNisTKATOE-GENBBAlk, 
OP Madbas V. \Vmxs . I. L. E, 13 Mad., 379 

92. Eesiriction on 

legatees — Enjogment — Eesidaarg estate. — Where a 
testator leaves a legaov absolutely as regards his 
estate, but restricts the mode of the legatee’s enjoy- 
ment to secure certain objects for the benefit of the 
legatee, and where such objects fail, the absolute 
gift prevails, and does not fall iato-tho residue of 
the testator's estate. Therefore, where a testator 
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gtre lc;;iic et to catkia of lui snvid} m gimsd 
diDcUeri Lut nernlli Im declircd isetk lr{^ 
e t ttonU t>« bdi upoa troit (u to tbe I«gKica to 
tie gr\n!iion») to overt tte sam« oad to »pply tlio 
wcose uns, tbe zm nty of the le^Ueo tonrdo 
bu nmnleoaove &□<! edvcalioa, ond apon bi« tlto b- 
"g the og» of “I yc*r» to p»j him th# laeome donog 


hulifclUDe im>] ifur hu dealh to J>»y ineh 
onto tha w Joir of inch j-andson ud tSUt the d.'oth 
of both of th m to tmuf or the cap UI onto the child or 
chHorenof inch cnadKaube aeon or kibi aboBld 
altojithcap of 1 ;«an. Of bcin? a dangler ehonU 
artaui that age or marry ta tqnal iharr* aa tccan a 
m-femmeo and ahere the tcatauv eaptctallv pro- 
vidwl aa to the Ic-acy left to one gnsdaoo that ntwa 
the happening of certJn evenU it ihoolii be i a d to 
hu other gianuehnirm,— Ifefd U^t the pfl lo the 
grand inni were ataolnle and that the ntb^a nt pro- 
^araa were ajnplj a qual Seat oa of the fla for the 
b-Oia of the If-atcci and that therefore npoa the 
oca h of one of th granirfina nnniamoif hia Ireal 
repreaentaj wa» k led to the (ency Wt to h at. 
AsioymEjTO GEsnan o? Gsscai. e Aretje 

IL L. a. 3 Cado, 663 
~ tor cestor— Ceed 

C ad / oaaf , u of oond 

* ■« -i* c r a nioda iui hno2 aa 


inihe Esghah fe^ whrr by afuricUnagthathe 
®»J« enffieent p.-oruioa f« C eoa 
O il T »d that O Jf T wa. U Uhe nolLganS 

St s,sS”‘ “ sx‘.-a 

^ «»..J PTOjj, rf "*,2 

ElfilptSI 

sssis-ssr® 

^*'0*. to pcr»n pt penooi te the tuna 

“tuf “""“Jo^^'Kal preperty (after 

air«U^Vn.,"y»*«*°f«tahliahme8tal^.i.S.” 

tejojjae ®* tied to the beneficial 

55“. « «d Icg^a i «“ «*• 

to eonre, had fanea m and been labf- 

would permit, unto and 


WxIjL— eoaf aaetf 

9 CONSTBCCTIOX— eoaf a«e<f 


to the tua of the pereen ratiUed, under the hsiU 
tiona coiuain'd In the will to the brnr^aal isUnrt 
therun. The fint lim tatioa waa to d Jf T for life. 
At the rad of the lunilatiooi of the rial raiau! 
the will cootained the following proTin "Provided 
alwaye and 1 haeby detlan if any devue^ <B 


tcaint.for-lif« ahall panmt or infer 

the laid property n dev lod and. Ijn ted aa afcr> 
aaiA or any portion thereof to be aa.d for arrean 
otCerrnimatt itvensc or thall after a taimo,, hu 
majen y ceaie to heep np in a dne aU.e f rfpvr 
and to ow aa hia r^d nca a Calcstta. the aaid 
haithahhana boaae and prcmiiet where I new reaile, 
and make qm ^ ami enjoy my library honc& 
carnage^ famyard, fnnutore In ^e lald bouM. and 
jeatl^ gold and ailrer plate* (U.. in my tue or 
aieunn. then and muneiLakly therrapon the dc ue 
and liimLatioot la .bia my wtl coclunrd and dr* 
rlarrd ahall whbDy ccaae and determine aa to him. 
and the pcrfeti next m luCCeiUOQ to him under the 
Iia ^tiona afcmaid ah^ at wee torcted.*’ ai > 
the perm (ommittxiig a breach of each tonhtu^ 
bad then dinh 'Ihe tntatcr died la AD*uit 1S.3. 
la Deembor 16C8 hia ton (7 AT T uJutaui* 
for the pnrT«ae of are dio^ and acrti^-E a* oe ^ 
Cniati and hmilaliost of the wuh oeept w 
aathry were forywymcftt of drlta. Iccac M 
nuUea Thia auit aaa diuaijaed « the la of A^ 
1EG9 O M r appealed, and oo the Iti 
l&..d the Appeal C«ut declared him to be ahawwiy 
rabtied lo the ptnooa.ty aabjeet to the traijftr 
paymectofd ti,kcam. andansa tiea anAst 
«o the dnlb of the dc.eDdaat J ^ T duA> 
for-hfe. lo th» ready / Jf Tand e.hTi. tUiadse 
wader the limi^tioni in the will appeaUi to wr 
Pnry CbuncQ and OUT tied a erosMppew 
13 whith he claimed that the gift of the 1 fe-»rt^ 
laJ'iir DCght to be declared void. By the trto 
of Her hUjeity la Couueil, which wa* drtod the 
9lh Auguit 15 J asd wh ti amved m Calca J is- 
VptonbvflS “v ad theUmdatwae after theiaut*- 
boo to y Af Z* wiso ilrcUrol t i and anepe^ ■" 
and t wa* fuith r dcUitd that JUT *** 
ben Ccially tnblUJ ta a life- nterert in the rcahT 
and alM in the pcriona! y d rccUd lo bo eooveyed m 
cooTcrted into a foa<^ xubject to the pay® “ tne 
win •arreted to be made and J> th* ptoriii.e* s toe 
will cot thmby declared to be vmd j and also u^ 
the Icgsc es and aa&ait ce f 11 in and wire ssSu* 
fieJ. to R2,500 a mosth out of thi* n t reals cl 
the really and also to the surplo* ten s of the B® 

and the xuTple* interwt of thepcooaaityi end 

wpm the failure tw d bnainalKn of J Ac ^ * 
lire-m.m*t O Af J' waa eolilW a* hrfr^at*?* 
to the r^ and personal propnty The r™^*“ * . 
otesorwaemAamongthepro sksi* ^f the wiU wa e 
were declared lOoh J'J/ f was one of the tfus^ 
wader the wiH. After the tesJtor’e doi. t" 
busineje of tie estate coaHuned. a* lhm.0.^ 
be earned on in a pertioa of the hi bithsu a h“* 

and J Ifr who hada fsBulrdw^Uaj-hoaseCt ^ 

own, need, np to November ls6J to at.faJ 
Uithakhana daily for the tranmebos of fci.sin«»> 
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Wliilj — conti nued. 

9. CONSTKDCTION — continued. 

In November 1869 J 2£ T quarrelled with liia co- 
trustees, and ceased to go to the baithakhana. In April 
1870 ho demanded from the other trustees that 
possession of the beithakhana should be given to him, 
and upon their insisting on the right to occupy tho 
portion of the baithakhana used for the purpose of the 
estate business, sued them for possession. In July 
1870 a decree for possession was made in his favour. 
Tho trustees appealed, and ultimately, in July 1871, 
tho Appellate Court made a declaration that it was 
consistent with tho trusts of the will that JUT should 
enter into possession ; and the trustees were ordered 
to deliver to him possession of- tho baithakhana, 
except the portion of tho ground-floor occupied for tho 
business of the estate. After obtaining his decree, * 
J 2£ T found that tho baithakhana was in a very { 
bad state of repair, and called upon the trustees i 
to have proper repairs executed. On their refusal to ' 
do so, except under direction of the Court, J Jf T, in 
December 1871. brought a suit to compel them to 
efieet necessary repairs; tho trustees contested tho 
suit, hut in llarch 1873 a decree was passed direct- 
ing them to make the repairs. Subsequently repairs 
were begun, which were c«nplcted in October 1872. 
In a suit by ff Jf T alleging that J M T had 
committed a breach of one or more of the condi- , 
tions coutaiued in the proviso for cessor, by not re- > 
siding in the baithakhana house and by neglecting to 1 
keep it in repair, and had thereby incurred a for- 
feiture of which the plaintiff was entitled to take .ad- 
vantage , — Seld that the clause coutaining the pro- 
visions for cessor and sliiftiug of the estate was 
intended to come into operation as a whole and 
not piecemeal, and therefore that, until J 2LT came 
into full beneficial enjoyment of the life-estato 
given him by the will, or at all events until he 
became entitled to the surplus rents, the time had not 
arrived when that clause was intended to apply. 
Held, further that, assuming that such time had ar- 
rived, the action of tho plaintiff, in contesting tho 
right of J" At T, under tho will, to occupy tho bai- * 
tbakbana house and premises, debai-red him from 
claiming that effect should be given to the clause of 
forfeiture for non-residence. Even apart from any 
action by the plaintiff, tho conduct of the trustees in 
disputing the right ot J HI T to possession of a 
portion of the baithakhana house, and refusing to 
repair, would suspend the operation of tho forfeiture 
clause unil October 1872, inasmuch as it prevented 
him until that time from obtaining such a possession 
as \vas contemplated by tho forfeiture clause. Tho 
forfeiture clause was not brought into operation by 
the judgment and order of the Judicial Committee of 
9th August 1872. Held on the ovidenceth.it J HIT 
had complied with the conditions as to residence. 
G-VNESBEO ilOHUH TAGOBE JUTTBSDBO MOUtTST 

TAGobe . . . . . 12 B. Ii. K., 1 

On appeal to tho Privy Counefl , — Held that, as the 
clause provided for the cesser and determination of 
tho Ii£c-iut(.rest of J HI T iu tho event of the condi- 
tions in it not being performed, his interest, not- 
withstanding tho conditions oier had been declared 
to bo void, would cease when that event happened. 


’ 9. CONSTEUCTION— ccafiaaed. 

Held that the clanso could not be construed so as 
virtually to defeat it, and therefore it must be held 
to be operative before the trusts of the will were 
at an end, and J HI 2”s estate perfected by a con- 
veyance. But held on the evidence that there had 
been no breach of tho condition confciined in the 
clause. The delay in not residing before October 
1873 was not unreasonable. Where, iu a eoudition of 
residence, no manner or period of residence is pre- 
scribed, but residence simply, and ivithout definition, 
exclusive residence is not supposed to be me.aat; 
in such cases the occasional use of a bouse and. keep- 
ing an establishment in it with the intention of again 
using it as a residence is a sufficient complbince 
with tho condition. Ganendro JIohdn Tagoee «. 
J CTTESDEO JIomJN TaGOEE 

’ [14 B. B. K., 80 ; 22 W. B., 377 

L. E., 1 1. A., 387 

84. ■ Power of appointment-^ 

Hxecutlon oj power — Hlarriage settlement. — ^A tes- 
tator, after givmg cei-taiu specific beq-aests, disposed 
of his property’. as follows: “I request that the in- 
terest of my property, invested in Government secu- 
rities, be disposed of from time to time as follows: 
Eirst, to my dear son A two sb.ares ; to my two de.ar 
daughters, Ii and C, each one shai-e ; tho interest to 
be paid to them quarterly or balf-ye.arly .os may bo 
most couvenient. Second, I request that these 
shares shall not be transferable during their lifetime. 
Third, at the demise of any of my cbildreu withoutr 
issue, any such share to bo divided in tho above pro- 
portion to the survivors. Fourth, iu the event of 
issue, ..they may bequeath their share to any one of 
their children they may select, subject to the above 
conditions.” C married in 187-i, and, by :i settle- 
ment made in cousidoratiou of the marriage, her share 
was assumed to bo assigned to trustees upon certain 
trusts. Iu 1875 C and her husband made the fol- 
lowing joint will: “We do hereby constitute the 
survivor of ns to be executor or executrix in our 
estate and sole heir of the same, together n-itU 
the child or children begotten in our marriage.” C 
died shortly after- the execution of tho above will, 
leaving one child. In a suit by C’s husband and tho 
trnstecs of the settlement of 1871 for theadrainistra- 
tion of the testator’s estate and for the construction 
of his will, — Held that the settlement of lS7i could 
not operate upon C’s share iu eonseqiience of the 
direction of tho testator, that it should not bo trans- 
ferred in tho lifetime of C, and that the plaintiffs 
took nothing imder the settlement Held also that 
the power of appointment given by tho will of the 
test:itor had not been properly exercised by the joint 
will, and that the child of C took tho whole of her 
mother’s sh.are. EElutSEU v. Siufbo'S 

[I. Ii. E., 4 Calc., 514 

85. — Gfi/i of income 

for life' with power to appoint — Incalid power of 
appointment — Gift over in default of appointment 
— Gift of residue eguallp letween two sons and 
then to next-of'hin. — A Farsi 'oy his will deviscd a 
certain house to his executors on trust after payment 
of repairs, etc., out of the income thereof to pay the 
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WILL — continued. 

9. COKSTEUCTIOE— coiUijiuei. 
possession of liis or her share when tliey shall rcspec- 
tu ely attain the age of 35 years j and whenever 
either of my daughters shall enter into the holy 
state of matrimony, I reiiuest that a proper settle- 
ment may be made upon her and her children, and 
in the event of either of my childi-cu departing this 
life without leaving husband, wife, or lineal des- 
cendants, or her share shall be divided equally 
lunongst oar other children or their lawful issue ; 
but on no account shall any division'of the principal • 
of my estate take place till after the death of 
their mother. Held (reversing the decision of 
PnEAB, J.) that after the mother’s death, each child 
took a vested interest on attaining the age of 
35 years, — that is, at the time when possession is to be 
given, — and not an interest subject to be divested in 
the event of the child dying without husband, wife, 
or lawful issue. TatI-OE r. PniXlOM. Phih-Oit r. 
JIOBais . . .1 Ind. Jur., N. S., 375 

100. • — - - _ -~Diceslinff clause 

— (Jijt over on legatee’s death “prior to dicision” 
oj" the estate — Gift not eoidjor uncerioinlg — Act 
IP of 1S65 (Succession ActJ, ss. 75, 01, iOS . — A 
testator directed bis tmstees and executors to bold his 
real and personal estate upon trust, to sell the real 
estate ether together or in parcels, and either by 
public auction or private contract, and to call in, scH, 
and convert into money such nart of his personal 
estate as should not consist of money, and to divide the 
said moneys, and the ready money which might be- 
long to such estate, amongst the s<^'eral persons 
named in the schedule to the will, and to pay the 
same to them in the shares and proportions therein 
mentioned, as and when they should respectively 
attain the age of 21 years in the case of males, or, in 
the case, of fimales, when they should respectively 
attain that age or marry. Ho directed that, in the 
event of any of such persons dying in his lifetime, 
or at any time thereafter “ prior to the said division,” 
leaving lawful issue, such issue should be entitled to 
the share which their deceased parent would have 
taken. One of the legatees who had attained ihe 
age of 21 years at the testator’s death died five 
mouths after him, before payment of the legacy, and 
left lawful issue. Held that the legacy vested in 
interest in the legatee at the testatoPs death, but 
that the legatee having died prior to the division of 
the estate, it became divested; that the “division” 
of’ the testator’s estate meant, in this will, the as 
certaiument of the amounts allottablc to the share of 
each legatee, after the conversion of the estate into 
money; and that the gift over in favour of the 
legatee’s ijsuo was not void for uncertainty, but took 
elfcet. Johnson v. Crooi, h. 12 Ch. H , 630 ; 
Collisonx Harber, L. H., 12 Ch, H., S3‘l ; liubb -v, 
Hadiciok, L.H., 13 Ch. JO., 517. (.hast on v. Seago, 
L. H.,18 Ch. 1}.,218; Spencer v. Hucbicortli, L.Ji., 
18 Ch. J)., 634, referred to. Bacumax n. Baojimax 

[L L. E., 6 AH.. 683 

101, S eg u e s t to 

orphan in Htltiarg Orphan Asglum — Hirectionto 
trustees. — A special case was stated for the opinion 


WILL — continued. 

9. CONSTEUCTIOK— co»^^nue^i. 

of the Court as to whether 5 Jjf ti-ok a vested in- 
terest in the sum of B6 325 under the following 
clause of will ; “I paid to the 11 O Society ttfi.OOO 
for S J/. and invested B6,826 the interest on which 
1 directed to bo paid to the mother oi S JH .Now I 
direct my trustees after the death of the mother of 
S JU, lo realize the latter sum and pay it to the M 
tt Society, for i’ J/,iu terms of the regulations of 
the Society.” Held that the bequest was prin.d 
facie for tlie benefit of the daughter. That having 
regard to the regulations of the If 0 Society, the 
heque-t was a gift for tho benefit of the Society 
generally. That if the will had gi.cn the mother the 
interest for life, instead of saving it had been given, 
it would have Vested. 'ITiat the interest vested in 5 
Jf at once, and formed part of her estate. Ix the 
V fATTKE OP THB GOODS OP ColilKS 

[Bourke, O. C., 104 

102. — — — ^ Gift of life 

interest or corpus — Discretion of executors to hand 
orer corpus — Costs. — C, a Portuguese inhabitant of 
Bombay, died in April 1884, leaving three soils, JI, S, 
and J (defendant E o. 3), and tw o daughters, it and C. 
By her vviil she directed that her daughter Jt should 
enjoy the rents and profits of certain immoveable 
propcity for her life, and that after her death ,the 
said property should be sold, and the sale-proceeds 
(after payment of two legacies thereout) be divided 
equally between her tuo sons S and J. ’I'he seventh 
danse of the vv ill was as follows •. “ 7. 1 further direct 
that the amount which may fall to tho share of my son 
Joaquim Amador Bocarro under (e) of pai-agraph 6 
above should be held in tnist by my executors here- 
inafter named and converted by them into Govern- 
ment securities ; tlic interest accruing therefrom 
should be paid for tbo maintenance of my said son 
-loaquiiu Amador Bocarro. Should my said sou die 
Icavriug a widow or issue, his share shall be given to 
such widow or issue according as he may devise and 
bequeath. Should my s.aid son Joaquim Amador 
Bocano refoim himself, and take ofi all his evil 
teudencies, and lead a steady, quiet, and orderly life, 
or should he, on account of illness or other reasonable 
cause, bo in urgent need of pecuniary .issistance, I 
leave it to the discretion of my execatois cither to 
makeover to my said sou Joaquim Amador Bocarro 
for his absolute use the whole of tho amonnt which he' 
may bo entitled to under (c) of paragraph sixth above 
or such part or pai-ts thereof as to my executors may 
appear inoper." S died in 1885, unmarried and 
intestate, leaving his two brothers, H and J, and bis 
two sisters, Ji and C, him surviving. .)e died in 1SS9, 
leaving a widow and childcrii. In JS91 J mortgaged 
all his interest under the said will to tho plaintiffs to 
secure a loan of it6,100. In 1893 H died, and in 
189 1 O died. Subsequently the executors were pro- 
ceeding to sell tho property mentioned in the will 
when the plaintiffs filed this suit praying fur a 
declaration that they had a valid charge upon J’s 
interest therein, and that his interest should be as- 
certained and declivred, and he himself ordered to pay 
the amount of thtir cl lim ; that the property should 
be sold and their claim paid out of tho funds ; tliat 
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lli« «u{nl<n ilsoulJ be rtttr«jarvl fwa > 1 Irp nn 
>3b]«ct to tli( r (t Iiiblifl •) r ^LU,4tr Tlir pUi&tiSt 
&a4 J’ cOiUtideil tbat >>e (J) la tbe (T(st tlut Lai 
bt^pcsrd, vurct tl 4 to iLeabcle of Ibe [eoct^of 

tli» jtnprn/ kacJat I; iui4 tlat tie k U ta 1b« 
luthrlsBie of ti r »ill rerlJ n t >« eat Povalij tb* 
poi wont of tbe t« th Unie Jhtd 1) Uat 
lbe4(fer4tEl J U1 no rt ml ia tb« boei* bi'd 
iKBcdlstbe > I Hr <rm* 0. 1; (btiUM to a oL&r* 

oftlH Jtre e<i af <r t hail ^-ra a^lL (;)Tb«tLii 
ictrrcit ui b t »1 jr* of n } jto< e*dt »»* loeri)^ a 
of r rut H lb r-iw rto afpinl to bit «ULw t» 
is»oe tril Ibat h w«j ot rr -d to be paiJ (be 
ccTT-ni cf reth il^re ul bat |} t itieBim ic bt 

Cidtrerrai r-rnirtta r t t ! at tbnr oucr-tioo 
ha. d oTir to laa il * i» d fT r"*- O) Ibat notbtr 
tlefUm ffsncr J mil rf r» a lb* talc of the 
laid rrcprrty ) Tbit ^aL lift* Jiad a laU 
than.* nrou , t r.u il aj jre«r4a of the 
*a.d jro r tt to ) in cf th ir mort*a^* 
to That ■; 1 I t rr>t »u aft r cedacua, the I -g 
a if« T fo hj the , I b M.« ) a.n aleoIuU lotrmt 
loMc.Je»-l haretf • n»a Ij atiJ a I fe.l_Ut<*t 
ut lia (J t ttw t an t lo the cottuipsey of the 
riMte i n b dter ea 1 and Lg «t er th* «t I7«« 
eMb lUrt yar* ntf fct hit a eotate oar to 
*t j ej Bi I jL Tl ba-Ube n Lt Uthetawto 
(ut AeUeorft the 
£i a Itbj- Hit j t V ibotud fay thee <m 
’ I- 'T»aaJs.«f<tivaiUNffc4tol} 
t t .0. . t*,d osicf J ttaawio ia 
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' Iseotn* dorisg htr Me] but J tbi sail ? 

•hall i « ■ tboat haoug male Itiae tm csrt 
thca la Unit afto- the dialh of the tori Ire* if that 
aitboat learisg torb male iuaelaiay ua Taal 
heinatrcrulagtolharolctof Duxoniav'* Tbei^ 
Taiul J* both tnrilTn! the Uatator aad Thai a Tift 
aoj ihns Bsj lin-n. at the oa.* of <a 1. laaenit 
by the raeruten and tmaera »»a»nat T for nuuae' 
ttoa of the nill, Tro Uaded tla^ n&ihr (b< abo t 
(laute he n* abiolstily eiixt *1 to the praiviy 
•object to the istirett of b e widow for brr hi- TV 
f UhitiS* coi^oed that T bad ceily a Me- a. rM is 
tie yn jetty UrU ILat the d feiii.act T t-x <"1 
aa leUnat for Me la the f'ropcrtj The wtsu "i® 
trail* for 3 aad hta hnn. which, t-asij r 


wcdlJ pT* til* T'u{« i ty la fee wrrt to be "twI a>ih 
the wofda Staaw^aUly fo..oa 0 ^ which ibewtil t 
tinr lauatioa that Tahould cial* tale a 1 


tinr lauatioa that Tahould cial* tale a 1 '-^aj*^ 
tobelcHowid by tl I laoe mtemt iahla •id'"’ 
whcca tie hej* of T weald tab* aa panbaiC^ 
Jfr/d a.ao that the tnutwe were fciMn W to tiU ibt 
D'-at (atala and to hare theccotnl cf L-f Jsir^J 
alh/wla^ T to tnjoy the laecsse of U 'JtitT r 
TBlbsOTaxsJU hLtSeatoii _ „ ... 

[rUB.,lBSaia,401 


tte tyollhrtal r, di tfid, if tl atfoed vcrecot 
isr i.ri o fjt.r u 4i£U£»a.Ja«tU4 

. .'0 4 ee d ficMaci tiu-n** Asm 

'I/*Cerr DI..n..l9 Boni,521 

T a* uic eyf ta •pfK-al. eoofimiuig th« 
r3”* Cesrti that anihr tb« abore 

ba. .f waa to Ur* the powie cf 

TatbateiU-t ' 

remain M 

Bf tie Court <’"?«» ‘•’f ^ w 

b«Trnnat.r.^*' , i 

aa Win u tl / **•“** ^ eataU 

I^n^.osd Jltt ^fv5* * ta 12. , 

lAiLUfa to u . 1 -v^ bbcir owB mta ntpertinly i 

'B«e.ge.“„rt. ““I* 

tie Jowtr Court Ul ”»P«t« lb< dear* of 

the KsU cf f „ firm J * IheeJe other U.an i 
«dded to ihe r 4 to 12 whoa* coea may ho . 
AtBAt.DBr,r. “ Coait below Bichib I 
103.___!^ DL. a, 19 Boat, 770 

ntrZ <• *-ro- 

i./,. ,/cr»c«e/r#rtjlor««dA » 

~«jr-ea. of •»/«- C«./cot ood 

iytuwU UnaaArt ^‘”^''^''"-•4 «“4« 
eutanatdtreii,, at^’^ picprtj to hm u*. 
he-ra ina, ^ ^ tea myna T and tie 

*«PT aad nie “ “f ‘•'Mb to mlow hiu to 


J04. - SrfuU f» * 

•nfi |4f ya/ico o/ we Ve a«ey aei 
elifdrea— fa/rfrit tiiet •»Jef tufi It f 

ded la ISB lewiio, * niJow (deffsuiai ^o■ >) ^ 
tao act*, i* a^ J> (J f(«i.ai>U W 

hb will he becuwthnl th« tiaUa* of Lie ysi^V w 
tna.re* (of «ma hlawafow waecot) lairu W P*/ 
th* r<“l* aad ««*• thereof to hu wu** faf u o 
•»ht Jbirtiut naa.tUisla tJae»».r.* aoJ •* 
ap** lea chiLir d la a manner ru..able to th die*” 
la Ma. Afur hi* i*a h tl* {•xperly ^ 
aad lOsmiraUr wu b> be wild d aawOr h.* 
eaailly when D abouUattaia tb* a e of t*£atj “ ^ 
li« aiuunnl ma ceity ta OcuiUr l£«* A 'Jii Ua^ 
of aaU D waa e'ett* tt jfara oU aad iP wa» »w M 
4»*. It wa* tealeoded lla‘ tbr wvV* »“ ‘“f ? 
troa.ee af Ihcrratifc* th»b»iht of her n-»a'*- 
D i/*WtbaVaBJerili*width«ww>wtah»“'r 
interest la the rca-* nbicii to tb« 
mainU aing edaat.cg, aai tn86i.g ap tij , 
Ih< eoly 1*0 sani lag chaireo (I* aad i) 
a-wiaod Biajority and haiia« mated fK>J«‘y“^, 
lUwillcfaav elr. wet* now SO hmsa 
hem. maiiila aed by the widow , u 

»«3o’ioo her Ihmfortly her huwnM; wW*^ 
doebarsod and ahe waa now eat U -d to aMa-utenot 


diachargod and ahe waa now est U -d to ai 
free from all furtber olLsati n to c“ 
ctaldieB. .harsa Eiaaa r Unrmaut 


r unrsaai-'i _ _ y 

l—rei-o 


and aff«^f“' “<3 to tn.oy the Is 


tertaia penoaa (xeruloes foe the parr^ ^ 
hia (aval* after hit death, g»«»thim the fw 
«drttt.<Kia I •* \cu aboold ,ic* m J trettc*. tit" 

aad children, actordiag la your wiahfi.’' 

CO tiuat waamaUdby Iheio vnrda ECiU ^ 

r brasisaTA DL 
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"WIIiIi — coiilhiued, WUiL — continued. 

9. COKSTRUGTIOK— conG'auec?. 9. C6XSTKUCTI0K'— cD>i/!.ij»erf. 

106. ~ — Validity of trust liiaitiiig the source of the legacies. StrtEilAX Kads 

— Direciiou as to debt due from attesting uiiiness . — r. Dosab All Khav 

Where a Icatator directed that a debt duo to him by [I. Ij. E., 8 Calc., 1; L. B,, 8 L A., 117 

an attesting uituess of bis tviU should not bo claimed, io9, "Will confli-ming trust-deed 

demanded, it enforced, but th.»t his wish was that the — Construction of deed — forfeiture . — d, being dcsir- 

smn should be specially devoted to the education of pf securing and settliug his property, executed a 

the children of such atte^iug witness, Seld that trust whereby ho conveyed and assigned all 

there was no release of the debt or legacy to the jjjj personal property unto trustees, upon 

attesting witness, but a lalid trust m favour of the (among others) the following trusts: that immediately 

chUdren. Abjiisistkatob r. Lazab^ after his death the tnistecs should convey, assign, 

[I. Ii. E., 4 Mad., 1.44 transfer, and make over all the premises mentioned in 

107. - - _ — — frecatorg trust. the deed uuto such person or persons as d should, by 

— ir Ji, by his will, matle the following gift to his his last will, attested bj' two witnesses, direct .lud 

wife, E A Jt: “I give to niy dearly beloved wife appoint, and in default of such direction and appoint- 

the whole of ray property both real and personal ment, unto the nest heirs of 3, their heirs and assigns, 
(described), feeling confident that she will act justlj’ for e\er,and in the meantime to pay theGovomment 
to our childreu hi dividing the same uhen no longer I revenue out of the rents and profits of the real 
reiiuircd by ht.r.^’ J/ A Jf, by her will, left to their ‘ property, and employ the residue aud accumulations 
children ccrtahi portions of such property, leaving to as well as the produce aud aeciimnUtious of the 
their child A C Jt, amongst other things, certain I personal property •' in such a manner as may procure 
banking shares. Tbeso shares wore attached in the the daily worship of the household idols” mentioned 

execution of a decree against thy e.vccutors to her , in the deed, aud pay what they considered a fair and 
estate as belonging to such estate. Held by the i proper sum to the wives aud family pf S living at 
High Court that she look under her husband’s will a , his death aud residing in the family dwelling-house, 
life’ interest only in his property with a power of ■ By his will, dated the same day as the deed, Of declared 
appointment in favour of the children, and that the ' that be ratified and confirmed the deed, subject to 
shares belonged to A C £, aud could not be sold hr j such provisions as were contained iu his will, which 
execvition of the decree as part of the estate of ’ rvere that the trusters should not charge the fund for 
.If A Jf. 3lAV>'oii V. ilcssooBiB Bank the mamtcaauco of those who should not live in the 

[I. Xi, B., 2 All., 55 ! family dwelling-house and^ for the appointment of 
_• _ _ new trustees. Meld, first,' upon the authority of 

EeW by the Privy Council, roversuig the decisiou ' irUson v.Pigott,2 Ves. Jun., that the powers of 
of the High Court, that the widow took an absolute ' the trustees (under the deed) did not cease ou the 
interest in the property, aud that^uo trust for the death of -S, aud that the directions in the wili, although 
benefit of the children was created. In order to I uot strictly within the words, amounted to a good 
create a precatory trust, the words must be such that .appointment in equity, so tliat instead of the trustees 
the Court finds them to bo imperative on the fint ' of tha deed conveying the property ou the death of S 
taker of the property ; and the subject of the gift | to his sou, they should coutrive to hold subject to the 
over must be well defined aud certjiiu. ilussooBiB j trusts of the deed as modified by the will. Secondly, 
Bank c. E aynob ! that the words “in such a manner as may procure 

[I.L.E., 4A11., SOOtlaH., 9I.A.,70 • • 

X08. Espression of vriBh—diequest. 

— A testab-ix, entitled to Government notes under a 
gift, coupled with the condition that she was to receive 
only the interest during her life, and that, after her 
death, the notes were to be held in trust for all her 
heirs, gave the following directions to S K, whom she 
made her principal legatee : “ I direct S K, under 
this will, to p.ay every month R614-7-1 (being one 
third of 81,933-5-4, m'y monthly pay allowed by the j 110. Gift of residue to a class — . 

Government for notes, which are deposited) to my 1 — Postponement of geriod of distribution — Vested 
dependants and peraonal servants, us detailed below, j interests — Succession Act, ss. 98, 101, 103. — A 

' 'Be it known that the testator cave his residuary estate to trustees upon 

expeuses of the imambarra, etc., will be coutiuucd trust to invest and “to pay, transfer, or divide the 
for ever ; and also the pay of ff AT and 2£ A will be same unto, between, or among the children of my 
defrayed for ever, t.e., generation after- generation. brothers A and i? respectively, to be paid, transferred 
The rest of the servants will be paid for life only.” to, aud divided among, them in the proportions aud at 
Meld that these words constituted a bequest, and , the times hereinafter mentioned, that is to say, the 
« ere not merely the expression of .i wish. Also that j share of each aud every son of my said two brothers 
the bequest was not one of legacies payable out of a , shall be double that of each aud every daughter, and 
specified sum and no other ; the statement that the the shares of each sou shall be paid to him or them 
monthly payments to bo made amounted to one-third respectively upon his or their attaining theage of 21 
of the snm received monthly by the testatrix not years, aud the share of each daughter to be paid to- 


I tne iiauy worsmp," etc., meant m suen manner as 
shall be sullicicut to plocure the daily worship, etc., 
I aud that the trustees were not authorized to apply 
such portion of the trust funds as they in then- 
discretion might think fit, bat only such portion as 
was rcasonabij' sufficient for those purposes. General 
debts aud liabilities are not charges against property 
forfeited upon conviction of felony. HtrBBxnoss 
Bonbb jee' r. Hosg . 1 lud. Jur ., O. S., 86 
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9 CO'{STELCTIO\-fc»e/.rf*<I 
hfT or tbfin wibfrortlic rr tprcl vil^ikttuougtlut 
»re or prc onily m»rr} tiff * th bra £l t »at ito* 
»b p brtw ra ant anon;; alt tba la J aona aail 
Uogbtu. "Tif UiUtorl fU maar Utvhatm* 
b Mb n anU a i Ucr C J Mid if both <1 14 befon 
tb «IJ it of the UaUtor’a nephewi rr ulecra at^ ord 
‘’1 OT mamel. I a ta t i at talnJ by Ibait dowand 
wcatrxof i to bate t delated tlat He aUta 
btqufita » re *0 1 nnJcr »a iOl a d 0 f tl e 
'•ocf aa on Act and th t aUlor 4 d nt atale aa to 
Uw r a l«e of bu estate and that abe aa eartitlnx of 
A waa « t tl d to r*e ve a >ne-Jh fd abare f tlio 
«ad ^ate and lb« atnimolal oni Itunof lied 
that the le^ai, , u, k inlereati anbjecl to be 

d trtted death before Ibe etui ng o wa me l>o ed 
u the * 11 bappi-ned that the per od f dw on oo 
oboe waa lentjoned and tl at the be.«ea a were 
va J. iemlU •> ^oftlevoeeiaa n Art fpl a 
only to rated ata. ilitgrn r Ice casoa 

CL L n. 4 Calc, 304 
IIL , 

—Iff edieev « « e i sa e« . oe < 

irs i-r * 1 '^ 

aaaof w* V-, *’'"(‘“1 rtlyaltaui ogUiat 

‘H r? “ 

S:S.‘5;eL‘', ”• 

™nsi.s.'5-5-t’,rrvsr;; 

of the teataUr’i hJla ‘’^o’onoof llemaVtJuUreu 
“oof j wMi 5 buV of the 

female ch Id en neo.,.i » OB“ale*od 

SOI "oqualaWea SlaarTK FsEOra 

yjj I-L.Il. 4Cale,«70 

ablo '•*"*« “»»«»• 

'«« «» are .< „ / "■* -» *• 

»PpoirUpcnonatobe*haf.7.,*»~ • feaaloc 
J«eUthem to do wrta ^ 

^'tTtheowne.ofW,; h '* ^ 

•UUketlat eiMe*^ fhotmaleea 

drtW to th nJ*Tu, “*’* •>« no expreaa 

»*w*oaoiaxaT7oM"‘”**^";’^^*^ DoaatB r 
LL.B,3C*la,45 

OP 18381 


■WILLS ACT (XXV OP 183S)-eaarfad(/ 
beyond the teatatomtary janadrt'on ef the High 
Coart. lloaor llRBsaiTAT 2 Hyde 3 

JleU on appeal tba U 11a UtosTyappli-dobere 
tbo It Ctmrt bad an exelot rt- laila^t a tot 
lo-oiu to tint ol tbe l^clealMl cal Unrt in H 
laoJ It d d tut apply In thorau of a pertcn «Lo 
waa set eot lied by b rth rr <fom r la to hart ap; .<d 
to him tbe aetcai law of lo^Und Therefree U d>i 
oo* apply to the rate cf an Faal Ind'u c s^tru 
tbe ll(<” ttinaie dao^hlrr of a UiboiB daa vtou- } 
«lio reaid d a^d died oali lo the I suit of the 0*41 
ary rtr tl {siiad cte n f the Coart. OsziiirtT 
r Ifoua Hooa r Gitrevir 

tBourkr,A-0 a.lH Cor, 87 


wnroows ob Doona 

Butt to elose— 

Stf Caste rtoBE JraiacucTici or Ctra 
Cocat— P uTAcr IsTiziotor 

See lUont o» Vrir— I tiracr 

p:L.B.,l8l4sif 1S3 

See Ttmast— OrjrtBAs Csiu 

(3B.L.IL.A.C,-.U 


■WITHDBAWAL OP APPSAL. 

5e* Arrtai— Ofuicno'es irlttifomn. 

[LL A,a7AU.618 
‘^re Ezxcrnox of Dictu— imiditb-t 
FOB » zemea ajtd Poviss or borst 
(7 L.B,18BotaH3 0 
See ParriB Sen— iFTxiu 

[L Lit. la Bobu 


■WITHDBAWAL OP APFLICATIOX 
POB EXLCUTIOIf 


-Sea EzECFnoi or DtCBet— AFruCiTia* 
FOB £u«.Erto« 4i» powcas OF CoPar 

[L L. B, 13 All, 170 SM 
LI..B..17 AlLlOf 
I..B 22L4,44 
L L. a, 18 Calc, 462. 515 eSo 
LL.B,15 aiad., 240 

See LiuiZAnoi Acr abt I 9 ®t*S * 
Ata OF KiECcnoi 

{L L. B, 23 Cole. 817 


WITHDBAWAL OP CRIMINAL FRO 

CBEDnraa. 

See BiaisTEaTt. Jpaisarcios or— 
tfRUDEaWAL OF CiStS 


See PoiStsatoi Osmb of C»W 
(.ocBi aa TO— THaaarnt o» *'“ 
aaiwaii OF Fbocezoifos- 

[LL.B,a3Catc I 
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WITHDRA-WAIi OF STTIT. 

See ApPEiiATK ComiT— E seuoise op 
Po'STKES ES VAEIOtra CASES — PlAIKT. 

[L L. E., 9 AIL, 191 
L. B., 13 1 A., 134 

See Appeeiate Cotjex— OB aBCrioxs takes 
POE piRST TiAiE OS Appeal— Speciae 
Cases— IV iTHDEA WAT, o? Suit. 

[L. R., 3 AIL, 528 

See CoupsoiiiSB— Kemedt os Nos-per- 
POEMASCB OB CoitPEOMISB. 

[Agra, F. B., 1 

See Dekeas AGBictriiTUBiSTs’ Eeeibp 
Act, a. 53 .XL. B., 12 Bom., 684 

See Ditoece Act, s. .35. 

[9 B. B. B., Ap,. 6 
I. B. E., 25 Calo., 222 


See llmiTiPAEiouasBSS. 

p. B. B., le AIL, 279 

iJeePsACTiOB— Cirn. Cases— Appidatit3. 

[3 Bom., O. C., 55 

See Pbacticb— C mL Cases — WiTir- 
BRAWAE OP Suits oh Appeaes Cor.. 67 
^ B. E., 7 Bom., 287 

See EEEisQuisiniEST ob Oiasaios lo 
SUE lOB Poetics op CEAm. 

[I, B. B., 1 AIL, 324 
I. B. E., 10 Mad,, 160 
B B. B., 17 AIL, 53 


See Kes Judicata— Bbeief SOT Gbastpd. 

[L B. E., 21 Calo., 265 


— Order allowing — 

See Appeal— Decbebs. 

P. B- B., 8 All., 82 
B B. E., 18 Calc., 322 
B B, B.. 15 All., 169 
B B. E. 16 AIL, 19 
I. B. B., 17 AIL, 97 


See Appeal— Oedbks. 

p. B, E., 6 AIL, 211 

See SupjaJisTBSDEACE OP High Couex 
— Civil Pbooeduee Code, s. SP2. 

[I B. B., 11 MaA, 322 
B B. E., 15 AIL, 169 


Bower to allow — 

See Shall Cause Court, Pbesidbkoe 
Towns — Pbaoticb asd Pbocedube 
— Repebesce to High Court. 

p. B. B., 24 Calc., 129 

It was formerly held in some cases that the power 
to allow withdrawal of suits aiven by tlie Chil Pro- 
cedure Code (b. 97 of Act VIII of 1859) was not 
applicable to suits under the Rent Act, 1SS9. 

Doyal Chundbr Ghosb v. Dwarkasath: lIisifeE 
[Marsli., 148: ‘W, E,. F. B., 47 
1 Ind. Jut., O. S., 41: 1 Hay. 347 

AfODHOO SOODUH AIULICK e. PaSCU CoWRES 
AIulick .... 7 W . E., 302 


WEPHDEAWAB OF SVVS— continued. 

Beeb Chusdeb Jobeaj v. Taeinee Ciiues Roy 

[IIAV.B.,46 

RAMASATH DUTT f. Joi'KISUBS Eookekjbb 

pi W. E.. 3 

In other c.Tses rent suits were held not to be e.v- 
cluded. Rah Chaeas Bvsak r, Habvet 

[2 B. B. E., S. H., 11: 10 W. E., 373 

WooiTASATu Roy Chowduby o. Sbebsath 
S iso 16W.E., S60 

Since the Bengal Rent Act, 1S69, however, the pro- 
cedure in rent suits has been, and is now, the same as 
in any other suits. 

1 . — Sanction for fresh suit— .dcf 

Till of s, 97 . — Civil Courts had no power to 

sanction the bringing of a fresh suit, except under 
s. 97, Act VIII of 1859. Abgoon Singk r. Hubeb 
Hub Sinou ... 14 W. E., 472 

Anund Mohun Paul Chowdhey v. Bah Kishen 
Paul Chowdiiby Gobind Chondbe Paul 
Chowdhey r. Rahkisben Paul CnowimRY 

[2W.E., 297 

2. — ; Beave to one of several co- 

plaintiffs towithdraw— Consenf of co-plaintijf 
— Cieil Procedure Code, 1377, e. 373 . — The proviso 
in the third clause of s. 373 of the Code of Civil 
Procedure does not deprive the Court of power to 
permit one of several co-plaintiffs to witbdrow ancondi- 
tioually from a suit, oven though his co- plaintiffs do 
not coDsont to his withdrawal. AIohahaya 
Choivdheain 0. Dubga Churn Shaha 

[9 C. B. E.. 332 

3 . Withdrawal with consent 

of defendant — Citil Procedure Code, 1S39, s. 57 
— Siffht to bring fresh suit. — A plaintiff tiled a 
plaiut for an account to bo taken. The plaintiff 
withdrew the plaint, ivithout the permission of the 
Court to withdraw from the suit, with liberty to 
bring a fresh suit. This was done for the purpose of 
a submission to arbitration under a deed mutually 
executed between the plaintiff and defendant. The 
deed was not acted upon. Seld, reversinv the deci- 
sion of AIaopherson, J; that the plaintiff was not 
debarred by s. 97 of Act VTIl of ISo.*) from bringing 
a fresh suit to establish the agreement for reference 
to arbitration, and also for the account, which was a 
relief to which he was entitled. The section only 
applied to cases where the plaintiff withdraws from 
the suit without the consent of the defendant. 
JUGGOBUNDO ChATTEEJEE V. WATSON & Co. 

[Bourke, A. O. C., 182 

S. C. in Court below . Bourke, O. C., 250 

4. - A "Withdrawal of claim nader 

s. 230, Act VIII of 1859-RiyAf to bring sub- 
segueat suit. — In a suit to recover the possession of 
land of which the plaintiff had been di-pessessed in 
execution of a decree against the first defendaut, it 
appeared that the phuntiffi had applied within one 
manth from the date of his disoossessioii to the Court 
from which the process of exccutiou had issued under 
8. 230 of the Code of Civil Procedure, sitting up his 
title, and it was numbered and legiatered as a suit 
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DIGEST OF CASES 
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■WITHUBAWAl. OP SUIT— C6«< nwi 
nacT tlio t«t n. Ikf&w tte el»ua ctme on for 
li anng tli* fU nliff nu allowfd bj tlic CooH to 
williAiif the proceedinp with 1 berty to Iwtog » 
frtih lu t upoatlefU tai tnp The pU ntiff into 

icjncutly b-ou^htthe prraeLt suit. J7«W tint th* 
former proc -tuln wu i sn t w hia the m(»iln;ot 
I 9 of the Code lod 1 berty hinng beta g ea on 
t> » thdriinil Ufoie dec eeto bnojr icolhcr suit, Ih* 
presat eu t wu well bronght ^csJiauJUw r 
1 0 ■srsiwsrr uhti 8 Had., SdS 

5 Sobslitutiou of anslernee of 

ploinUO's ngbts and allowing Mm to with 
dratv— Poicer cj Covrt C r»l fro <f«r» Code 
ISSd t 97 ITh re the Coart lUawed the par Laser 
of the pUiolifTt Tights to b« subit tuted for bun ltd 
then pera t ed him to « thdriw the ss t — UelJ t 
wu in order not mlbin l. 9 ind one wb cL lb« 
Court bid uo power to tuahe, Jrboormts 
CUSTTZBIZE r CsrKDIK El'T BnCITlC AMIt 

[8'W^ B. 300 

e V? tfadrawal after asoe 

joined— C nl Tro rfsre Code ISjS t 07~ 
Fa lnret yfpert la n ApluQtiffc&nnotbeper- 
a t cd to w th Imw w ih 1 berty to 1 nn" » fr oh in t 
after wnc Lii been go oed aud be bit failed to 
nod ce « see to loppoet h • claim Urnnev 
ktv I oil ( ISB n Au Csowpur 

(21 W R 291 
7 — Dteereftooe/ 

Cearf— font to a irft i trtld i tent oaoa «y>> 
ftat — ^Vhere if i cue jotoed, tl e pUiatiff wai 
permtUd tow bdraw hi cut « th hbert tome 
again^RcU that to allow w hdrawal and frrth 
nit at that itoge wai a d err Uon to be eierc eed 
w th great c&nt on bat the d terrt ou ba lag hem 
cunased tcosldsotbe nterferedw th on appeal by 
the Jndge. Oumb CBrsoaa MewDcx e Tai 
SOOB Docs MooitUEi 23 W ^ 34S 

S. 'Withdrawal br'ere fina l 

judgment— t eeref «■ 0 / Cm Y J\ /ota/r 
fm w 4 <1 < ref oB on apf C Prv edare 
Code JSoJ e 7 — Mow r A ->ell»te Court had no 
power to nt tf fe w »b the u rethm of a drat Court 
ssdraC Act tlllot IbSP o allow ng a plainWf 
whether before or after the cetU tnmt of uuc* and 
btforc or after the ac eplane* of re d nee uptii the 
I, at any nw before dual jud^toeDt, to * th 
draw ftem the lu t w th UUrty to bnn„ a fwah fuA 
a the tame matter Laic SistbDott « IIlXOO 
tSesMg SIojcojcrlB 17 \P' 9«>ft 

o, ?8 , , — T ^ S 97 of Art TUI 

tr«l ^ * plaiotiir brforo 

^iudgmeot IS p rmittcd by the Court to n tL 

CBownaai » Ram S nmur 

^OBsnCHrtn>wPA«.Ci^ 
“* e itAjti IRIS Pads CnowuBB* 

10 I2WH,287 

CrsZ Pnnd.,. bring fresh emt— 

under a 9? i— lSs9 t 97 * — P nuiaium 

af. *f Sfiml a freah suit could not be nTea 

judgment bai beqip^mjouiiced. SsaoBar 


WlTHUBAWAl. OP SUIT— eoaf tvi 
\CXBCB Smen c. Rwcoouaa Baboo Dso hnt 
BCa bXBOU 8^ ^ ^■e 8® 


11 .- 


- Ta lu * to prtrt 


roe— Gmaeiof ^ e« /— ly«#<fare— Ihe r*"W 

to -htmtas a salt, with liberty to bnn ■ frcib cne 
for the sami matt r U 1 m ted to cia» where the 
nit full by r a>oa of nine pout of fomi such 
liberty thoald not be given wl ere after Issue jc«ed 
tb« pUintiff haa tilled toBabeoutbiicsse. It^ii 
•OJf e-Coutcro* Of Busnjig 

I3B.IaE,P 0.48 laWB- PC.,^ 

13 Moore a L A, 100 

« MoxA Bubs «. Ooitis Ati 16 W Bw 376 
12 . — Cirtl Proeiitri 

CoJe liS9 • S J— OeoBnd/erolW •ytettUrara] 
— Qutfee— t'iithcr under l. 3 3 of tet S of 
18 the Conrt ongbt to permit thi plaiatill to w th- 
draw from the is t w lb Uherty to UiDg • fresh ed 
oulbe ground that tie defence to the »® 
that tbi luit mnit fail 1 proceeded uith. AABt* 

09 BUIA r KvTOA lAX KHAX 

[I.Ii.B.,3AlI,S28 

13 , ■ Qround for ftllowtag with 

drawal— C csl rfoceitrt Ceit 16if • " 

«t.{ uupnt c/o hn* a pU uUlf aiW to 

perm won to withdraw hii plaint eiying ttot » 
would be out of hu p«wtr to idduee the er]^*« 
wbKh hi pointed out »i ei sling » * rlaa 
a thin tbe period toed by lb* tourtf 
else, the Conrt was eompeteut «=<!*'*• *'.4*Vibi 

of 18-9 to grant him penniision fo w thw» Ue 

'“Sw'sTm 

\A — . Jaeiypoea y “/ 

»wd»Bc.-In a m t by one of ^ 

rerUin mortgaged P">P ^y fur eouwu 
ircount of psymcnti made by 

lorecWe the Court oo appeal thought Ibu ldaMM 

D gbt ba « produced better t dence bol hJ e>^ 
beig a ^ one it alio, td him tow 
suit w lb l«»e to bring a fr sh one. esu 
KooywAB f UimDOor Nabaw ^ Ew 163 

16 - 


promise wh c^a 
was withdrawi^ ' 


If, Compronusaofaiiltoitap^^ 

—Cel i^reiedBf* Code 1S>9 t 

. . M— A sn t fosaded on a emu 

entered into when yii?^ 
snot barred by.. 7 

16-9 as t wai not a sn t for fr*® ““'.“““TTeraiu* 
the meaning of that sect on } but if the 
was duly made by the I ixties ther t<^ entitled to 
tenniba e beeubreUn a party to t “ ^ 

maiBlain a isit to enforce it. acts 188 

CnesA ''iBOH ^ *• 

18 Prlwato agree™®"‘'7i";^ 

e oa 0 / s. / -It here a pUmuff filed a te 

diawing bii claim b»d 

at once tlruch fl the fibs. If the , , . y^folfil 
entered mto wme pri ate asreement a^ 
the «me t n ght give a new right of „ 

for enforciog that aarcemoit on* 
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WITHX>EAWAIi OE SUIT— coni.'auetf, 
reason for setting asiile the petition for n'ithdrawal of 
the suit as null and void. Shdjishbb Bahadoor r. 
Mahomed am Bbo ... 2 Agra, 158 

17. Sait for possession — Sabse- 

qaent sitif Jor rent — Ciril ^Procedure Code, lSo9, 
s. !)7. — ^Thero iva.s nothing in s. 97, Act VIII of 1859, 
to prevent a suitor from instituting a claim for 
possession and aftenv.'irds bringing ono for rent. 
Eamkishoeb JIoJfDXE t. Moobad Mda-die 

[W. B.. 1864, Act X, 67 

18. Suit for possession after 

release from attackment in execution in 
anoCker suit — Cir.il Jdrocedure Code, 1977, s. 97. 
— A claim to attached property made under Act VIII 
of 1859, s. 246, was dismissed, and the claimant, in 
the year 1875, instituted a regular suit against the 
decree-holder under the provisions of that section. 
The decree-holder then released the property from 
attachment, and the plaintiff withdrew his suit. 
The same property was aftenvards, in the year 1878, 
attiiched again and sold in execution of the same 
decree. Reid that a snhsegueut suit for possession of 
,thc property against the purchaser at the e.vccution 
sale was not barred under s. 97 of Act Vlli of 1859. 
RsJten Chunder Sinqh v. Shama Churn Bhutto, 11 
2Ioore‘e I. A., 7, cited. Mhkhoda doosDtiRY Dasi 
t'. Ham Chubb Kaemokab I. Xi. B., 8 Calc., 871 

19. Suit withdra-WTi under Be- 

gulation. law — Cixil Procedure Code, 1S59, s. 97. 
— A plaintiff without leave of the Court withdrew 
from a suit in 1853. Ho filed a fresh suit in the 
same cause of action in 18C6. Reid that he was not 
debarred from doing so, as the provisions of s. 97 of 
the Code of Civil Procedure did not apply. V ibay AK 
Josni f. Ja'sabdas Joshi . 7 Bom., A. C., 23 

20. XTature of freak suit — Fresh 

suit filed upon a diff erent title in existence at date 
of former suit — Civil Frocedure Code ffXIF of 
1SS2J, s. 373 — Practice. — The plaintiffs, who were 
an English joint stock company registered under the 
English Companies Act of 1S62, sued the defendant 
as a pist member of the bank, upon a balance order 
of the High Court of Justice in England, dated 21th 
February 18S1, to recover the sum of £078-3. In 
August 1882 the plaintiffs had filed a previous suit 
against the defendant to recover the said sum of 
£678-3. That suit was based upon a call order, dated 
lltU FTovember 1880, which it sought to enforce. By 
an order made in that suit on 7th April 1883, the 
plaintiffs were permitted to withdraw it, with liberty 
to bring a fresh suit for the same cause of action. 
The present suit to enforce a balance order, dated the 
21th Febru.vry 1831, was filed on 11th February 
1883. It was contended on behalf of the defendant 
that the present suit being based upon an order which 
was in existence at the date of the previous suit, the 
plaintiffs could not now sue upon it ; that the plain- 
tiffs could not abandon the title upon which they 
claimed in the first suit, and set up a different title in 
the second. Reid that the plaintiffs were not 
precluded from bringing tire second suit upon the 
balance order, and that the suit was properly framed. 

TOD. T 


'WITHDBA'WAL OF SVIV— continued. 

Lobdob, Bombay, abd Memteebanbab Babe v. 
Bhejobji Sobaeji Lywalia 

pc. Ii. E., 9 Bom,, 846 

21 , "WitkcLrawal of sviit ky nest 

friend— Suit on behalf of a minoi — Civil Fro- 
cedure Code (Act VIII of ISoOJ, s. 97 — Fraud . — 
Where a Court has reason to believe that a suit is 
lawfully brought by a party who has a right to bring 
it on behalf of a minor, .any withdrawal of the suit 
by that party would have precisely the same effect as 
the withdrawal of a suit by a person of full age. 
But where a person acting for a minor has fraudulently 
withdrawn the minor’s suit under s. 97 of Act 
VIII of 1859, without obtaining leave to bring a 
fresh suit, and by such withdrawal an absolute 
statutory prohibition is imposed on the minor from 
bringing a fresh suit, it is open to the minor to relieve 
himself from the consequences of the fraud in one of 
three ways, cix., (1) by an application to the Court 
in the suit in which the withdrawal took place ; (2) 
by a regular suit to set aside the judgment founded 
upon the withdrawal ; or (3) by bringing a fresh suit 
for the same purpose, and setting up the fraud as an 
answer to the statutory bar. Eshab ChendeA 
Sapooi V. Khkdamobx Dassee 

pc. Ii. K„ 10 Calc., 357 

22. "Withdrawal wrongly allowed 

— Aililration— Riffh Court’s powers of recttian 
— Civil Frocedure Code, ss, 2, 373 5S8, 822 — . 
Fractice — yotico to show cause - Amendment of 
plaint. — An order under s. 378 of the Ci\ il Procedure 
Code permitting the withdrawal of 'a suit, with liberty 
to bring a fresh one, not being made appealable by 
3. 588. or being a “decree” within the meaning of 
8. 2, is not appealable. When the plaintiff in a snit 
applies for permission to withdraw it, with liberty 
to bring a fresh one, such permission snould not be 
granted without the defendant being served with 
notice to show cause why such permiasion should not 
be granted. L, claiming as heir to IF, a' deceased 
Hindu, sued K, his widow, and (5, a minor repre- 
sented by his mother and guardian B, to have the 
adoption by AT of (? set aside and for certain other 
reliefs. The matteis in difference in the suit were 
referred to arbitration, and an award w.rs made in 
favour of tho defendants. The plaintiff preferred 
objections to the award. Before these were disposed 
of, IT died. The Court of first instance subsegueutly 
allowed the objections and set aside the award. Tho 
minor defendant then applied to the High Com t for 
revision of the order setting aside the award This 
application was rejected, on tho ground that theordcr 
might be impugned on appe.il from the decree in tho 
suit. 'Ihe p aintiff subsequently appliedfor permis- 
sion to withdraw the suit, with liberty to bring a 
fresh ono, on the ground that, K having died, ha was 
entitled to possession of the immoveable property left 
by 3. This pc mission w,as granted. The minor 
defendant applied to the High Court for revision. 
Field that it might have been a veryccod ground for 
allowing the plaintiff to withdraw the suit that K, 
the adopUve mother of the minor defendant, had died 
pendente lile, had no arbitration proceedings taken 
place in the course of the suit j but when the parties 

14 C 
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■WTTHDBAWAI. OP SUIT— conJ ■iwi. 
lud r ferred tic r d ff renc€* to »rb trtt on nnd in 
»w»rd bid been mi 1e n fivonr nf tb« def»ndiirt ind 
bad been i ( »< d« ind in appl cal on lor re lun ot 
th* ord r I It n^ it ■ ide b»a been refnied on the 
ground tbit the tni t r crnld be made the inbj cl of 
appcxl fro (be dnid deereein the in t pcrmironto 
w bdii* tbe n t ind bntp i freih one tbo Id not 
ha c been cranted. The nunor defendant m hi be 
lenoukl) prejud ced hr rucb a eourte and the cn t 
bid not abated ago n tbim b^ the death of P while 
00 the 0 herband a detree n fiiein t f n bii favoi r 
would dot de the 1 1 gat on, and f n faroor of the 
plaint ff ioold not prev nt bii bringing a an i for 
poiiris on on he leparate ran e of aHxm wh ch had 
anhP Saiiehmiil tTalford L i?„ 4 Q A 
D. 217 I ferred to, Tbe II eb Conrt refuel to ' 
allow tbe pla at n the >u t to be am nded bj the f 
addition of a cU m for pmiesuea of tbe p operti I ft 
by if EaiuiiSuiOc LzcERiJ so 

tLLB^O AU. 211 

2a '/>ee>5 Brl ,/Jcl 

* SJ 4r rat a J ruamlt tfer 
— Oed r vsdtr e SOS C Praetiatt Code la 
aajtr no Urt a d ipif a oef • fi m p md ag~ 
Order ander a S 3 peid ag A« re{er*% a gr a/ a« 
fla a f Been ii a <o ir Hdrnjir ae IK ! I r a ia 
Ir R4 rreet ta I Tbe part t to a in t wl le t 
VMpndn a-^eedtei lertheuatert DdHerene* 
be w n tb m to arb tea o and for lb a parpnee 
app ed to the Co rtfo an order of r f r nee ester 
a too of tbe Ct I Pr-e Jore Code The appl cation 
wii Brwtcd arb tntori were appo oted and t war 
ordered t at tbe iboa d make th award mlb n 
onewak B fere tbe «e k bad tipir d. and before 
an; award bad been made oneeftheparteamadean 
at parti ap(li«ition ander a 3 3 of (be Code for 
Ira e to w tbdniw from the in t w tb 1 bertr to hrjog 
i^nib in t n rnpect of tbe ume tabjeti nutta 
The appl ration wu panted, tbe lu t ilraek off and 
afrt^ I t ai tuted u pa laasre £ lb. pmn ana 
tbuipi eabytleCoart In defence to tb • ea t t 
w«pl»d»d bat tbeiotwai birr db» a •»! of «,* 
^peade Rlirf Act (I of 18 ) Ed that the 
Court a tie r rm r proccedinsn ,.ad no rower to 
le^ethe ^erof nferencep or to award eicept 
Mpro dedbvi 510 f heCo that coniec oentle 
Ibi Court • o dcr and r a 3 j irai allra nraa If 
be 1 Q, rich re ocatua o f not larolr n^ It. ! ft 
u^der of r fer nee 1 n force, that o ^be, 
a \ Ti.” *■ -il of tbe «pee|. 

PmAr/it ' *“ ““*‘0^1 that the 

*»• to be made ea 
Tmiir, Mcond action. Par 

r*”- 

s:ss.'ru“,-^i;£'Sk£“‘£ 


WrnroBAWAIi op SUir-eoa/ aecd. 
tember 1S74, T borrowed Uo.030 from A t and 
nort-^ged hie tighu a tcmi i and 2 and Und of hii 
ownlofl \ Inl877 a V bon bt at a eile in rie- 
ent on of a Jeere e agiinit S the ebare of fi m the »» “ 
Item* 1 and 2 inhject to lie mortgage creiUd by a on 
Cth Septoraber 18 -I, and to another morti.i« crested 
by SonlUh Jaan»ryl9 5. In 1S80 ff > laed r 
andtbeMni of iZ for arreara of interest doe nnletbu 
mortgage bond Tb iia t naiwltbdrawnw tbl 'wriy 

to bnog a freih in t for tbe principal nad bt»»t dae 
ander the bond. In JSSo Jf V ined theeoni of 5 
and C to rreoTtf pnnmpal and Interest due under bl 
jEortgage-bonA ifeW that tbeclaimcf 5 ' wsine* 
twrred. Tixura e lUsea 

[1. la Ew 10 160 

25 IT Hilrtral «/ 

< at fi periB aa oa fa Sr "0 a freak aa t ot iU 
mt taaaa of arUot—C r«f Vro tiara Cade a. iS. 
•Where a in t ii w bd awn w th perm ssion nnd^ 


8.373 

!«• "S'™"? 


the first paragraph of a. 37S of tbo Code of C il 
Prreedare the effect u «o 1 a e tb* p^» in w 
same po* t on aa that In wb ch they wtmld hare beM 
f the enit had oere been brought A pWa li 
lherefo*e who bai obtaised an order sndT a 373 « 
the Code mull not ba deUtred by a *1 from c^twa, 
m a aoba«|netit in t a r»l f wh eh be m jbt ta am 
clodrf bat d d ne*. In tie TO t wbeh be «u 

ntted to * ihdraw rratit* CAef • r r*»^ 
Voyat I Z. A JO ifaZ, ISO feUiwed. BWiK 

“““““’'*“[1.1. a. well. B 


n Msf 


'r:.< 


ao^— Deere# eaala a »g e/«»#» *M ay flof - • 

#• f M oti i# art laJaiaa 1# « par* ef <** •*ye« 
atatleAsra jtiaeala -A ta I for poiimwt « 
usmoTtable property wai wholly dironued on tae 
pound that tb* plabtiff had not made oat “ » hUeto 
the wbeJe of tbe property cl* med thou “ ^ 

prosed I ll* to a one-tb rd liar* of inch P'«r"7 

Tb# decree included aa order in tb a* Icrmi 

order wiD n t prevent tbe pUuitiff from ■ 

au t fir p- meiiioaof the one-lbirl uterfrt ot M A “ 
the field! iprcified in tbe deed of isle “ apoa eb “ 
tb* in t w»* beaol ^0 appeal wa» _ ‘S 

tbu decree Snbieqaeotly tbe pla ntiff “roa 
another *u t apoa the eame t le to recover ps^'W 
of the one-lbird ihare referrol to in lb* orJvr ] 
quoted. UtU by tie Fall Bench Ibib 

tb* former let bad no power to include in ti^^ 

of dumuial any saeb rerorra ion or o drr 
fact that tb* 

pve tie order contained n t, wbiciwaiM * 
DuUty way ilfect. £admt r ^ , , r" 

f i. T/i ?i“ 


eaplained. SiTKii Las* ^ llAlt.16^ 

cfcfT ■ - Jart itrt 

Wndettal of part of cU m~Pari '/ 
t. #■ ( wnrt . aad pari « Ikoti fWee-W ' • ^ 

— I «• Cotri — Sn t for pirtlllon and 1*^" « ^ ‘ ^ 

3. On tbe -Ui Sep. 1 anfivided eiare of property lold to pl#io“ ' 


( 9526 ) 
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digest of cases. 


-WITHDRAWAL OD SVlT-conUn^ed. 

SS T&li otj 'f 

who died lu ’ pgrty of the family had been 

It appeared ^ member since 1856. 
m the possession of 0 = withdrew his claim 

^''°u!t“t^fparnf'th*imma’veahle property in salt 
against . „„i limits of the lurisdiction 

which was promised with the defendants, 

of the Court, ha viOj, CO . _ „ti 6 nursned his claim 

who had it in the-ir possession, ““ o^t^ined 

a^inst Withdrawal of the claim with 

rd to tte iroSty situated within the locaUimits 
regard “the properay compromise not 

<,f the otherwise than 5o»a Jide) 

haymg been f the jurisdictien of the 

did not operate to -7.:2>s suit. Kha-tma 

Court to adjudicate on the pUiu s s^^ 3gO 

Summmu noi 


WITHDRAWAL OR SUIT— confranerf. 

his right to sell certain property 
decr^ against B, but withdrew the suit 
having obtained leave to bring a fresh suit, amd 
subsequently instituted another suit to establish hu 
ri-’ht to sell the same property in satisfaction of 

another decree against B,-SeU of The 

was not barred by the provwions of ®; ^73 of the 
Code of Civil Procedure. Ka-UIM Eii™ Ro^ »• 
BAii Rath CHncHnnnnTK Calc..-285 


Ci% Brocedure Cade Air o/ 1^2;- 

summons not sene ^ ,Yo. ed—JPraclice— Brace- 
^'■'■"tihTplalfita sued the defendant in Bombay 

f images for breach of contract. The suit was 
for damages lor orea summons was not 

filed on the ISthJL^lSaO;^ on the 16th May the 
served ou the aeienna ^ before iudimeut. 

plaintiffi-s agent P'«®“jTi<^Tt betore a Jud.n- of the 
On that day he was brought before a Ju 

High Court, and was at °“®« “WSn-. the plaintiff 

case sf^eqyofy came o^^ 

applied, under 3. 373 ot me 1,1 Uliertv to file a 

leave to withdraw the suit, 

SsciumVobiTrd,'£d^^^^^^ 

The plaintiff contended that, defendant 

iimmons had not been served ‘^0 mmWen- 

was not entiUed to appear. tLt, 

satiou could be awardud process 

inasmuch as the plaintiff %Wurt the defeu- 

broughtthe defeudautbefora 

dauthad the right to /^VTggT^erved upon 

case, although no commons had ^0®“ 

him, and tUit he was entiled to 

suit being Asmissed under Buie ^^Wdefendant was 

(3) that under the oircumsUiicc th 

^titled to compenratiou tlm pUn- 

-dant in the present suit 

^ — JnsiituHon of 

■ /rfsLuiA-Where ^ instituted a suit to.cstablish 


o_ . — WitAdrausal of 

suit without permission to bring fresh suit - 
Ipplication of s. ^3 of the Oi-jl Braced^ Ood^ 
fa suits in Recenue Courts— J.et X of Itton. 

S. 373 of the Civil Procedure Code does not apply to 
suits before the Bovenuo authorities under Act X of 
1359, that Act being a Bol 

'iLRT2!c^.,42S 

BrnPATKAH ®£ 

— Suit icithdraii'Si 


liherlu to brina a fresh suit—Subsequeat 
Zufort^l maiter.-ln 1893 the plaintiff sued to 
cieetths defendants, alleging they were m occnp_^ 
tion of the land in question under a lease o_t 18^ 
from the late Zamoriu of Calicut. The plain tifPs 
title rested on an instrument cscouted by him m 
1892 It was objected that the instrument wa3_ not 
biudin- after the death of the giautor. The plaintiff 
thaeupou withdrew hU suit wuhont obtaining leai c 
to sue^ a'ram. He subsequently obtained a like 
iLrTmmt Aom the present Zimorin and sued agam 
SecTtoe defendants. AeW t^t the second suit 
not maintainable by reason of Civil P^®dnrc Coit. 

s 373 Aohuta Mesos c. Achcta Aaxaa 
S. 3/3. Aonu p. L.E., 2lMaA, 3 d 

Fresh cause oj 


oO ^ , 

nriion— “ Subject-matter of suil"'^e‘niag of. 

mere a plaintiff brought a suit for partition of yomt 
nrnoertv from which he withdrew with the cousentof 
FhfdTfendants. but without leave from_ Court to 
brin" a fresh suit, and subsequently, being dis pois^ed 
frouTtbe same joint property, brought this suit for 
the recovery of joint possession of the same,— He/rf 
ttot the more fact of the suits being in respect of the 
same property would not be snihcient to make tte 
katttt^smt one for the same subject-matter as the 
former, when the state of facts Uadmg to the two 
suits and the reliefs claimed under them are 
different, and s. 373, CivU Procedure Code, does 
not apply. KamiuiKanlo Bag 'C. Ram y-ith 
noc “Bf' a . T p 21 Calc.. 2oo, followed. 

OufflT^- Whether the mere fact that a pl^tiff 
withdraws with the consent of the defemUnt. 
without leave of the Court, makes a. 3,3, Civu 
P^cedme Code. inappUrable. The °£ 

T on tliia point lu f uggobundo Chattergv 
V Sa l Co., Bourse. A. Oi C., 703. doubted. 
GoS.'"cni-nBA BAhHESEB c. 

&, or^YSS!s^:To%!:Si 
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■WITHDEAWAL OP SDIT— 

S3 . Coitl—Tatctr t« nrard c6rtt-‘ 

n tkdrarolvMfmlUatt—Tbe lli.,h Costt Lki do 
jio* f under tbe CkD Procedarr C(>dr to &unrd 
CMti to the defendant when the j Ulnl ff mthdr»w» 

I ot huTlng asked leate to do lo tibcrt; to bring 
Bifother in t for the lame matter Uutt r 
TiurvMoiBi rTLi.il 1 Mad, 247 

34. Foirtr ta aieord 

Cci/t—Cinl Frcetdura Cadt 1SS9 » 97 \Vb»« 

the plaint If apjli d nndera.0r Aft VIII of 1^19 
to e alloved ton II Iraw from the >u t nith libeitp 
to bring a fntb luit for the aime matter the Court 
rclnicd the apilicaten Another appl calton for 
leatc umpl; to withdraw fnu lie nit waa granted . 
the Court dum asing the amt with raata Jraa* T I 
T rtitt*saea Filial I Had Sd? d laented from 
noestrai Bici r Pm EBasn 

[IB li. XL, O C , 46 

35* Form oj order — 

Cteii Frandtra Coda lb59 a 97 k plaintiff 
who la permitted to withdraw f otn h a niit andcr 
a97 AftVIIItfl' 9 muat paj the defendanta 
ecata On aach withdrawal the proper orde-r t«b* 
recorded a not one of utsmuial tmt ooe am|lv 
senmttiog the plaistiS to withdraw the (Oit with 
uhetl; to bnsg ■ freah auit for the nine matter oo 
MTDCUt of eoita or clherauf ai the Co rt niav 
drect. Dorctti w Wjii iV7 ^32S 

39 — Paamaat oJtctU 

aef cia<M eonJit «■ frreadial to Ji„i aail Poacar 
fa ifag i« t —J ha ing treughl an action a-nuort 
S wu allowed toaitfadraw whd I are to bnnsn 
freah asit, and arai aho ord ted to pav the c<«l^ 
nald that the pt]aei t cf tba coata not 1 atmg lo 
«rm been made a cooditira precedent to hnneus • 
freah tut, the Court bad no power to rtay proceed 
i tte freih lut, oa the ground that the co»t» 
Slrirtrs Qoiguw 
[aB;de, 213 


■WTrHDaAWAIi OF SUI3?-ct>afu«<f. 
and Bolicoof withdrawal had hcenplrento the re- 
tpusdeoi but not niitit coata bid been incurred,— 
Zffhf (bat the appcl,ant wu tot at Iibcrtj to with 
dnw tho appeal, and the Court ordered that tue 
appeal be aft down for heartng bABziv ttza r 
BseCAic Bib . 3 Mad, 363 

40 Witbdrawalcf suit on ap 

peal— .Art XSIIJ o] Ifdf. a 57— /•owr of A(~ 
frHalaCourt — UDdera.87 Act XSllI oflhCI the 
Il^h CoorL npoi appeal fitna a Jiid,e aitUagln 
the cxftciie of the ordinary onginal iBTiidict,03 o£ 
the Court had power before pronounemr Cnal 
jadgnunt id appeal to perniit the {hintiff to 
wilhdtaar frejo the amt with liberty to hnng a freah 
eolt Oazaoar c Dcour Cna'is 

[14 W n.o C,1T 

41, Cirtl Froridtra 

Coda IS59 a HT—Jiatrena 1/ Ce«rt of 

fatara warfrr a S7. Art XXJII af ISdl*-" her* 
apfil cation »ae made forlcareto withdrawa aoih 
•lib Ifare lo hnng a frtab one it hi‘Og e^ enW 
that the factor a n lariaV pritest cd taUiid UU and 
of their being in the hand* (f the 
aignaturc, waa j roof of d ihooour , and fenhtr tn« 
ekfmdaat being a nindu, there was no •d'J* 
notice of dishonour —the Appellate C«>>^ rerf^BCg 
Ibedeeann of the Court below, granlfd Uiearidi«: 

tMit under the rower pivnj ly a ST, Art XilU « 

U«1 Bobbat Cut Bask r 

iNMt . Boutke,A.O C.,e» 


. Ctnf rrea'dan 


bad not been paid. Cb. 


bound to allow 

a plaint £f to wuhdraw a suit, o-i the ground that be 
hM T cured pi)metil firm oat of the dcfeodanla la 

tbeaut lhataUaiipttowithdrowhariDglecntii.de 

alter the plamull had aneceedej « retUne « ind . 

*hich lad been aetanJo 

withdr.. l" C ti'* * *?'* ““T I*™ * 

Wine ilVfi ‘hetermi of plaintiB 

paying the Bret defendanta corta. Ciwa Cmv 

' Bait: A na, 3^1^^ 

■«...! osn‘s.ss;‘s,ri'""' 

33 [e'W 11,328 

trguterrd, 

fn. n the apptU^t »ikSV of the CburU 

drowal of the a,^aX tT. a» 


Coda I8i9 a W— TbepUinliffha.lB,aaed,aa4t^ 
iMUft bating heeo laid doan at though the »ui6 
fer eeparaU rca«»»i n. t>e dea« el Je'« 

Court for joist io.at»a.onwaA,iet»«de, *i_hl»‘»» 

plaintilT, under Act Till of 18 0 »• 9i 

afitAbeuitfor joiDtjcaitfaion. 104 

43 ^fiialtata Caart. 

Ferrra r/—J)iieraHaa. FUarriia of—Cit I Tra 

raJura Code, ISSS, la S73 WA-Wlcee 

Irnm a dctxee diimuaing a init, lb# 

being Of Ojuuion tl-t the pUmt waa iafer^’ 

drown and ita aUegaUona regarding the _ 

acticm not auIEcitnUr aptud*^ PJl® 

pennj.oa undir e-S'S ‘hnaiil Pto^^e Cedo 

to wilbdrow Ihemit with leareto to 

one— .fffWpefbTBAWHI F t^’V^rffm^ 

the UrtBi of a. 682 of the Ciril rr^^oie iLa’iierw 
AppelUto Court had power lo •’'.U lUclf of the 
auCTt of ■ b73 and therefore b^ » 

nuke theorder allowing the pUmtifftowi^ , 

rest and inatitute a freah one ^ r^^tjr 

Ctamd, Id IT «, O C, 17, 

that the A^pcHale Court in tbia ease h^ ‘ 1 

diecrclion ao nurroKFOahly or an ncoouy « .ppcal. 
the intcrfracDce cf the Uigh * tbiMb^ 

J-er -mBEiX. J that it »v.ht be "“ru... 
Appelhite Court lhonghliotaosl»liiiSJ““r jjthe 
aSTt to art .aide and id let aside, tb*.f "tick 
CMit ctCrst instance, regarding it ni a oetr" 
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"WTTHBItAWAI. OI* SDIT-coHoZuid.?. 
•could not have been rightly made and must be set aside, 
by reason of the radical defect in the plaint, the basis of 
the suit aud the decree 5 and that iu this riew there 
ivas no legal objection to the exercise by the Appellate 
Court of the discretionary power of Ch. XXII of the 
Code. Gasoa Eait f. Data Eaji 

[L L. B., 8 All., 82 

44 . Applications for execution 

of decree -Cttil Procedure Code, s. 37-i — JVitk- 
draical of application. — The rule laid down ins. 374 
of tho Civil Procedure Code (Act XIV of 1832) — 
that where a suit is withdrawn with Ic.ave to bring a 
fresh suit, the plaintiff shall be bound by the law of 
■limitation in the same oianucr as if the tir,t suit had 
net been brought — does not apply to applications for 
execution. Pirjade v. Firjade, I. L. dt., 6 Bom., 
Sill, dissented frtm. Tabaoiiaxd SIegbaj v. Kashi- 
AfATu TBiknAK . . I, Ii. B, 10 Boro., 62 

45. Civil Procedure 

Code, es. 373, 374, 647 — Application for execution 
tcithdrauin bp decree-holder — Act XP of 1877, 
sch. II, art. 179 (-1). — S. 647 of the Civil Piocedure 
Code makes ss. 373 and 374 .applicable to proceedings 
in csecutiouof decree. Xifapat Alt v. Pam Stngh, 
1. It. it., 7 .ill., 339, and Pirjade v. Pirfade, I. I. 
£., 6 JSoin., 631, followed. Tarachand Megraj v. 
Kashinalh Trimbak, I. L. R., 10 Bom., bS, and 
Bauianandan Chetti v. Periatambi Chervji, 1. 1. B., 
7 Jlad,, 230, dissented from. A first application for 
execution of a decree was withdrawn by tho decrcc- 
holder on account of formal defects, tho Court return- 
ing tile application, but without giving permission 
•to the decree-holder to withdra.v with le.tvo to take 
fresh proceedings. Meld that, with reference to the 
second par.igraph of s. 373 read uith s. 647 of the 
Code, tho decree-holder uas precluded from again 
applying for execution ; but that, oven assuming that 
permission to apply again could be inferred from tho 
action of tho Court in returning the applic.ition, 
3 . 374 was applicable so as to make a subsequent 
application presented five years after the decree 
barred by limitatiou, with reference to art. 179 of the 
Limitation Act. Sabju Pbasad c. Sita Bait 

[L L. E., 10 AU., 71 

46. Eevoeation of withdrawal 

— Ciril Procedure Code, 1839, s. 97. — A plaintiff 
who baa withdravvn from his suit is at liberty to rescind 
the act of withdrawal at any time before final judg- 
ment. S. 97 of the Civil Procedure Code was held 
to bo inapplicable to a case where the plaintiff 
rescinded after two days a petition he had presented 
-of withdrawal from his claim. Tho last clause of 
that section contemplated cases in which the with- 
drawal is not revoked. Bambiidbos Labb v. Gopeb 
Beebeb 6 E. "W., 68 

-TViTisrEss-crvii, case's. 

Col. 

1. PeBSONS COMBEIENT OB NOT TO BE 

Witnesses .... 9531 
a. SOIIMONINO AND AtTENBANCE OB 

Witnesses \ . . . , 9533 


WITlSrESS-CIYIL CASES— coH/;«ttS(7. 


Col. 

3. Expenses op Witnesses . . 9538 

4. Dbpaubtino Witnesses , . 9539 

5. SWBABING OE APPIEIIATION OP WIT- 

NESSES 9542 

6. Examination op Witnesses . . 9543 

(o) Geseeabby .... 9542 
(6) Ceoss-bxamination . . 9547 

7. Consideeation AND Weight OP Bti- 

DBNOB ..... 9548 

8 . Peivibeoes op Witnesses . 9550 - 


See Cases hndee Commission— Civid 
Cases. 

See Drv'OEOE Act, 3. 52. 

[3 B. L.E., Ap., 6 

See Cases hndek Etidenoe — Citib Cases 

— ITlSCHBBANEOnS DOCUMENTS— DEPOSI- 
TIONS. 

See Cases undbe Evidence Act, 1872, 
3. 33. 

See Speoiab oe Second Appeab— Othee 
Ekbobs op Law ob Pbocedube- Wit- 
nesses. 

See Cases undee W hb— Attestation. 

- Attestation, by— 

See Stamp Act, 1879, s. 3, ob. 4. 

[L L. E., 22 Calc., 757 
I. Ii. E., 17 All., 211 

— Competency of— 

See Land Acquisition Act, 1870, 3. 19. 

[I. L. E., 17 Bom., 299 

— Damages by false statement of — 
See Cases undee Dkpamation. 

See Evidence Act, s, 132. 

[1. L. E., 12 Bom., 440 

See Eight op Sun? — Witness. 

[i; L. E., 10 AU , 425 
I, la E, 10 Mad., 87 
I. L. E, 15 Calc., 264 

— Deposition of— 

See Cases undee Evidence Act, s. 33. 

See Limitation Act, 1877, s. 19— Ac. 

XNOWBBDGMENT OP CSBTS. 

[I. D. E., 16 Mad., 220 

— Enforcing attendance of— 

See Peactice— C 171 B Cases -Coinas- 
810 N . . •!. D. E., 23 Calc., 404 

— Examination of— 

See Ameen . 1 B. L. E., S. M., 1, 2 
[9 W. E, 83 
11 W. E., 423 
17 W. E.. 282 
19 W. E, 14 



( 9531 ) 


DIG^ 0? CASES. 


( PSSl ) 


•WITNESS— CZVUt CASES— eeai tueiL 

S»«CoxriyT— WntBua rr— Cosii 4Jt» 
Cisat 05 AMZTf 

[I I..B.,14Cal&.aia 

ImpeacUBg credit of— 


- Legacy to— 

' t tVai— CositsrcTicy 

{L L. R.. 4 TiTml. it44 

- Non attendance of— 

•t C*Ki rxnia Cmz raocsDCU Cent 
18 I 1 18 i ,9 • 1 0 

- Omisa on to examine — 
^f«^ricuioa htcoxD Amur Paoet 

ncu 15 rtcua ArrxaL 

[L L n 13 Bom., 33S 

- Order for examination of— 

8 4 Iss ITUT Act s 3< 

[L L. B. U Bobl. fll 
L li. O 22 Boon, 44? 

- PrivUe„- of- 

^ ASUST CmtASIHT 

(14 a L B..Ap,13 


LL.IL.lCiaa.73 
4Ua4, 14S 

* • Caiu cnti DcTiXAnox 
St Enriyd Act • l X 

(L L. a. 3 uad. sn 

«« Lou L L. IL. U Bom., 87 
— Befaaal of party to attend at— 

« 4 'rrtaurrtJBtsci or n oa Ccrar— 
CsA&iu Act a 1»— Cmi Cuaa 

(B UB. Sup. VoL.710 

Befoaal to aummon— 

Armun Corar— Eascaa macK 
150 cm 50T lUaiTs or Caai 

CL L. B., 18 AIL. 211 

> BS 

j — ;; ‘ ofi*' 

*f»aarl.ti»tK«aw»nli»»rta*i4fiad 
a tn d a» » rail txlcn tSc CouL tk* 

^ ^ bat oeI j to iTOT« any admS#. 

none of ^7* btfor* kw ia 

o™aJS"- 

M r •*tt«niey— Adeoea/« 

Ola fi» ». .V *bo k»» «t«d u adte. 

2^ “ e ^ m t] 

*' * Bu\( 15ATB lfl»DU 

Ap^SS 


WATJ fXSS- CIVIL CASES-foet ««A 
L PEBSONs COMPirTEM OB NOT TO BE 
THTNEsSES— « ac;»*A 

3, llagiatrate— ^ If* mcltnatr 

ffnttnU (•— J/oy » rat# «■*» hli prtl m m«ty fa» 
oe/y a/# me mI 

Vsjiu taUd ta give triioace of iciltir* etirb bar# 
WI re Ui m in 0 • «rar»« tf a irO mauj 
(eqciry iota a enmioal <ba ge. ^fU llot » » »= | 
f«r a oaliciosa pmmtioa Uxa drf«i».4nt bad a rictl- 
lo tU nU see c£ lb« SaUinUoaU MaguWaW rto. 
k W a prttitBinarT ensniry to a ckargf of 
piefcird by tke dffendant *br I^ t ^ 

lUxaiaAU ATTAv c KAitciIcnx 3Jlaa,aiA 

4. a — ilts 

# dfa#*»r/pr»l -/ f/-'tTifr«a Jodge •t""* 

Jod erf la«aBd(aflin*faietri dbffot*! OW' “ 

caocot giTo < lJ-ii£»k<ffi»e UtiMlfw njortnuim 
into ku lod Totnt oot lUi d no eath Ufor# tk« Coart 
la Ike iT a<no* of tk« amwtL QcW5 2J««*** II 
klasiAv LL.B,19Mad,£W 

6 Munilf-r *m « » 

.edcelfy ir/or# 1 ..-A lIsmBf •'“ebt n^t® ” 
rallfd a> to drp^«» a* fo »U1 tcct pUf* b#f<** 

a Ike twim of a trial ekith b# «m n»lort>r8 “ 
ktsnaii and be u ebliU d to tinoptux- A* « 
MCM e Jd*A--*p..43- 

3. Peraon agalait 

liotlon order U tought-Cr.* •at 
C«d# JS$£ 4 do 8 -A»t#»af# Art f/ «/ 

4 tJ>-Sa4t4tJ,fro4ttJ ^*7 

tf Cr>» •*/ Coer* o# t«.-ra*Urdj r«®X!i! 

uder tke rroruam. ol a tM of tketna. 

dare Ode are la tbr oatare et o 0 

w LiatketDraaisgof a 120 of 

aod lb« p<T*.D eengbt to be ciarged rt • ewp 

• ta « 03 U. o« kekalf Nc* 

nwnTiiaaiy LI-E.,WCaJc, 8U 

UaA Lu (V. SasjB JAX L L- K.. IS 

7 aXamleldaraiaasMSorn^r 

Land AcajtilAltloa proceedings. OaaT»f^<^ 
to tte CoJketer ooder Ik* Land AeioUiuoa A *. « 
IfajuUUUr acted a# an aaeewor apf* J»t« by li* ^ 
W.W aod «*• aifu examLtd a* a xita « a# 
TaJaeoflbelanA Dot ooobj eUoa 

acllof at an aa«n«r TbeButr'C^a^*® 
ophrld Ibe C^eckr’a award. On *“ 
nn^ratSJof tkeaTdrtoeedcreCo^efdrt^ 
IS82).-B»« tkat a petacn wko - 


esdcThldof the LaadAequa tj 


fc *,w. .... , 

qnati-jndiaal f oo***®®*- 
fere onmpttasl to teatify a* a 

8. -Wife— 

M>Meee««-ir..8#ai maJ 

las I atara — IU S f enery — Iff t 5. 

•erraa — Attdeee# Art fl o/ IS • • 

—A wAe can t* tiammed M to 
kofkaad daiog ker mamed kfe. w ti«t 

et deaee be ngfiirt offered to l>ft> « tie wop r 

ofkcTtkddwa. 
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WITNESB-CIV]^^ CASBS-conlinueti. 

2. SraniOXIKG AXD ATTENDAKCE OP 
WITKESSES. 

9, — — Duty of Court — Securing atten- 

dance of witnesses.- Every Court is bound to render 
all reasonable assistance to a party to enforce the 
attendance of his witnesses. Numoseb Bahehjeb 
V. SnunBO iloNGoBA Debee . . 6 W. R., 14 

10. Ctril Procedure 

Code, J8S3, s. 159.- Under s. 3 59 of the Civil Pro- 
cedure Code (Act AIV of 1SS3), a party to a suit 
is entitled, aS of right, to obtain summonses for his 
witnesses any time before the day fixed for the 
disposal of the suit. Bai Kaxi r. Axabaeh Pie- 
BuAi - • . Z. D. 15 Eona., 86 

IE Application for 

summons to cite witnesses. — A party is entitled at 
any stage of the case before hearing to apply for a 
summons to cite witnesses without reference to the 
number of such applications which he may have 
previously made, and it is the duty of the Court to 
comply with such application, if any time bo loft 
before the hearing of the cause. Aurnup Chakdea 
MrEHOPADurA c. Hibahani Dasi 

(3 S, Xj« Zt., ^p., 33 
S. C. OkOOEOOP CnuKDEE Mookebjeb f. Hbeea 
MONEB Bossee . . .11 "W. B., 413 

Haei Dab BaisAeh v. IfOAZAit Hossein 

[8 B. L. B„ Ap., 16 : 15 “W. R„ 447 

12 . Power to summon witnesses 

—Settlement of issues . — Act VIII of 1859 conferred 
no authority upon a Judge to issue summonses to 
witnesses to attend on tho settlement of issues. I'ho 
written statements must be prepared with great care 
and deliberation, so as to dispense altogether with 
parol evidence at the settlement of issues. Asukd 
C noKDBE Baseujee 0 . WooMBsn Chusbee Boy 

p. Ind. Jur„ O. S., 15 ; 1 Hyde, 147 
The subsequent Codes, however, expressly provide 
for tho attendance of witnesses at a settlement of 
issues : see b. 159, Civil Procedure Code, 1882. 

13 . Discretion of Court to sum- 

mon witnesses.— A Judge's discretion in not com- 
pelling the attendance of witnesses named by one 
of the parlies must be exercised on reasonable 
grounds distinctly stated in the judgment. OzEEE 
Mahomed «. Bydxath Doss Chowdhby 

[5 W. E., Act X, e 
Haea Chahd Poeamahiok t,. Kbishio JIOHEE 

Gieee 1 "W. E., 298 

Matdhgdmbe Dabba r. Kaieb Dabea 

[2 W. E., 4 

SeeNsBsi Camn> Dbt v. Anbhd Coomae Hoy 
Chowdhey . . . . 7 W. E., 147 

14. Selection of wit- 

nesses ly Court.— It is not right for the lower Court 
to select five out of twenty witnesses tendered for 
examination. It is the bouitden duty of the Judge 
to receive all the evidence tendered, unless tho object 
of summoning a large number of witnesses clearly 
appears to he to impede tho adjudication of the case. 


W I'A'lSriilSS — Cl VIAj cases — continued. 

2. SUMMOMEG AND ATTENDANCE OP 
IVITNESSES — continued. 
or otherwise to obstruct the emds of justice. Baai- 
DHAir ilAJfDAli 0. EAJBAUiAB PAEAMAKIK 

[6 B. L. E., Ap., lO 

15. Power to refuse 

to summon witness . — A Court has no power to rqfnso 
to summon witnesses when expressly requested by a 
party to do so unless the witnesses are required to be 
summoned in such a manner, or in such numbers, aa 
clearly indicates a vexatious desire of obstructing the 
course of justice. Eam Phdl Pandey- o. Wahed 
A xi Khah 14 W. E., 86 

16. Mefusal to sum» 

tnon witnesses— Reasons for refusing application to 
enforce attendance. — It is not incumbent ou a Court 
to give detailed legal reasons for its refusal to comply 
with au application to enforce the attendance of a 
party to a suit as a witness. SiDDUESstrBBEB Debia 
V. Denobdhdhoo Koosdoo . . 6 W. E,, 65 

17 . Preliminaries to summon- 

ing witness — JUateriality of evidence. — Before 
the Court makes an order compelling the attendance 
of a party to the suit, it must be satisfied that his 
evidence will be matcriab Gopax CmjifDBE Hazbak 
f. Mohksh Cutodee Basbbjbe . 21 "W. E,, 44 

18. Summoning plaintiff as 

witness — Reasons for summons — Puty of Court — 
Materiality of evidence. — A Court is bound, before 
summoning a plaintiff to give evidence, to record the ' 
reasons of its being satisfied that tho evidence of the 
plaintiff is essential to the defendant’s case. Where, 
however, tho Court does not give reasons for being 
satisfied that the presence of the plaintiff is necessary, 
it does not follow that the defendants had failed 
to satisfy the Court that there was sufficient ground 
for the application. SIahoohd Adyt v Sbtiooe- 
OUK Adit , . . .17 "W. E,, 507 

19. Application to summon 

witnesses — Witnesses declared unnecessary ly 
Co«r;.— Where on a case coming on for hearing before 
a Court to which it had been remanded, tbe Judge 
observed that tbe evidence of witnesses wonid be 
unnecessary, tho declaration was held to hav'e suffi- 
ciently justified the plaintiffs in making no further 
application for a summons ou their witnesses. Bah 
J BWH je SisGE c. Badha Peeshad Singh 

[16 -W. E., 109 

20. Undertaking to 

iring witnesses — Practice. — On tho 12th October 
1879 the plaintiff applied to the Court for subpeenas to 
his witnesses. The Court refused to grant them, on 
the ground that the plaintiff kid himself originally 
undertaken to bring his witnesses. (Tho Court had 
fixed the 28th October 1879 for the final hearing 
of the plaintiff’s case.) Meld that the plaintiff’s 
failure to bring his witnesses was uo sufficient reason for 
depriving him (the plaiutiffj of his right to have sub- 
poenas issued, if ho found himself unable to bring his 
witnesses or to detain them till they could be e.vamiued, 
although it might possibly be, under certain circum- . 
stances, a reason for not waiting for them, if the 
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WITNESS— CrVU. OASES-<-<.ii; nuJ 
2 SGMMOMNO AND ATTLSDAKCK OP 
HnTNE.’'E»-f«( nueJ 

pluaCiS*) cue lad b«ca in other rci{>ecU finuhed 
bcfcTi. thej conid b« einmined Pimrsi'to Aaril 
t. hzsium JuiBArn 1. 1.. B. 6 Boau 74.. 

2L Time for sammonlng wit. 

nesses — Du _j / C a The (.11 rccednre 
Cole ue tbcr ciiTrtsIj nor impliedly declare* that 
T tUciMs mutt be tamm med before the dsy fixed for 
the flr-t h -on g of the eml. tso lon^ u the heit og 
nenl} » x&dt odjosmcd and to long ti the party 
echo «ithte to raimnaa ec In -uci hu net clooed hu 
Ate the cut t bonnd to tammon them etnlcte t 
appetn tbtt the appl At on u tnide to Ute that the 
witness * rennet ^ neemt ly expert 1 to Mtrod a 
tio* to hr cxem u d before tbet parte • r»ee o t. 
Isnso Chtxiiib Buoo r Dtsior 9W B. 630 

23. Ground for refusal to sum 

mon witnesses I oa » t.f ^ ,, 

F^fe-Lea,ag /.r.rf «t.r..r. 

— '>htre an eipll* Uy'dtor e n b item e 
ofh.w n bu no 11 t he e t en e h •> re* 
sanehle t m toe.rii h ir ettendenee ntirdi of 
h«nng if aunmo. » i bad been i nt ihrto.b diff mt 
br th A N» -Held hat the I w r App lUte 
Court wsiboual o h* e direct d the mref the 
nms ni e and o he e ci en r cry e«i tearr to the 
c® f-rthrm a1 e d ooel eiprnxe being 
^dbyronhiorty Isiaa Moore MootXMn ? 
iUnoTS CaricES Gaossi 9WB,4Sd 


33. 


• o/pro 


^ tiept la la a < e.daa , 

ofthee «i • (1 f oinU) is • »n,t 
U^ern M a d eud p e ntill pet t oard lb< Ctnrt 
to he e lb«i me uui^ d fmdante exeaun U at « t> 
^e. he h i not to her, Uken the o < 

Iti'anar. ,opp.t 

*•» f« the Sn 1 ^ 1*^ "" •aounODe, which 

A'rsr 

far, deal. He tt ^ "* Ui* 

^snae. ehoaldbet-V^^ *“ *’’* 

'^‘*Jsdgew^fV'‘“**HrP"«»- TheSnbori. 

entiUed to offer foident) wu 

^e case to the Hisk r On h i nfrmne 

!«/ to J^trt^ifrW that t 

^ “'UousTr 

Zfc B.S 5 Bom., 184 


WXTNESS-CIVIIs CA8£S-mf asr<f 
2. «L\IiIOMNO AJ»D ATTEXDAhCF OP 
WITNEoahJe— rcaf maed 

25, ■ — " ■ ■ . — I . ■ Cinf J’rernfere 

Cade ItTi a 137— ^ammena ta froia iJaeaetea/i 
— Is all nwe la «h eh lertue epidy for a iniDBons 
tocompal the et aidence of w Inrtsrj, or a enmaous 
to proJaee uimmAta. or apply to here e docouAt 
seat for nadrr a. 13 of tlie Code of C tl PctMdtm. 
Ill* Court onght not to refsMiuctiapt i etjon nurrl/ 
hecenas iu lU epiniOD the witortteirsn .0* be [wunt, 
or the dommenU eeonot ha prolurtd tefme the 
Urmlnetloa of the t ul KaUBseCarxs hsiuca 
r Faotss Camu opbiijl 

[I. KB., 7 Calc. 560 

26. Adjouramstth for etten 

dsQM of witnsBSOS C r f PeaeeJart Ceit 

I f Jef JT/Fo/Iiogy f J55— /> sertf o»»Er»re »»/ 

I — If lattjai Allead/ia t ef— Parer ef U gl Cea/1 
em eteaad appeal — Ou the dej £x#d f r the beam,, 
of e »o t. the defmiUst eppurd for pnxess trtiast 
mtem ot hie w tn tece who bed been aoBusoa -d. bat 
>ho had felled to ett»<^ ethin, for ae adjoun 
ment to oUeia thr r ettrndence This epp iat(°3 
wee rtfatrd end the eau wee procNdrd • tb The 
plei nt ige* ex Icnrr wee rwon! A end Chetef ORS u 
Ih* drfradenU the d.f ndents Uin^ nne D to 
ptoJaM farther ttidisre, the Coect rrccailrd List the 
raee was rioted and tLot jadgmeat would ha dw 
Te rden the f llowisg day tb* Slet Decrtahar Oa 
the dey foUowuy the iMmleuU prodared ctftaa 
% tortws and uiej that they m ,11 b* ruininrA 
Thitappliealloa wMrrietted. and jndTsmt wu 
•e^Bistiydrl end n sa ear of theplemiiffe. Seta 
per Psrausei CJ —That the omlei ou to rsanue* 
the drf ndaaCP wubcsk* on t • diet rer'nhtr aae 
a nbetaotul cm* la proreJore, and that the d 
bad th rrf r* ear cutd hie diirrrtioa wrongfallf 
i*»r Onoi a, /.— lhal although tUur* wae wme diWtt 
wb ther tbe Coart on erctnd appeal could o rriire 
in a poiiit af diecrttjoo y t thie ikratt wae not itron, 
rnangb to jnetify as expre,»ioa of opmeoa «ot^y 
to thirt anired at by the Chief Juxlice. ilosl La*- 

DsraorsiiBTS r Eatkoos nisi 

[L K B., 20 Calc, 740 
5 a TstnoB r bsasT Carnosa Pox C^owsaar 
[I. K Sh, SO Calc, 745 note 

27 C 111 PneeJrre 

Cade * hei—dppl Cal oa to tammaa «t/ 

mreeet—Z>aiy e/ Cewrf a retpe t o/ s«rA eyyiiee 
t am. — Where a poaoa metOo aa appi AtxKi to a 
Gx 1 Court for w tareeei to b« ennanooed be* !'«««• 
gritiy « w th intretion to delay the heann, p<*‘ 
pooed the mak og of he appUiitjon f # a 
until a Uaewhen twoaldb* mpi-xubl* to obt^ IM 
attendance of the witatser* et the hrarxBJ the wrt 
might properly refoie la adjoatn the hcencg|a“* 
ae crthelxe* t would be the duty of the Coart lo 

order the entaiDOae uked ftr to Iseae, 

not giren adiecreUon nnder *. IS9 of the Cc»w 
Gxil FioredoT* cnehlmg ttorxfase 

Aiwa. SrtekaaCtaraSaeaetr PraalCleeder 

S>rma J K AT, 7 Cede, S60. end Sai Aj • x 
Maraik P rlla J L.IL. IS Aem, 

.BBSaxrsT Dia c DbbiDis I.Z.. B, 16 All,*" 
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WITNESS- Civil. CA&ES-coni/iiufd. 

2. SUilJIOKIKG AED ATTEEDAKCE OP 
.WlTEESSES-fO»#t«aarf. 

28; Ground for adjournment of 

suit— Delay In making application to summon 
witnesses— Discretion of Court.— H a party applies 
for summons to witucsses so late that he cannot bring 
the witnesses on the day of hearing, it still remains 
in the discretion of the Court to decide whether or no 
the case should be adjourned. A Ilunsif is bound 
under the Procedure Cede to issue summonses to wit- 
nesses when ashed for. AbdooIi Kadib r. Abin 
Miudha . . . 24 W. E., 200 

29. Civil Procedure 

Code, 1SS2, ss. 159 and 167 — Summoning witnesses 
— Delay in serving summonses. — Under s. 159 of the 
Code of Ci\il Procedure (Act XI V of ISS'S), parties 
arc entitled to summonses for their witnesses at any 
time before the final hearing, but if there has been 
delay and want of diligence in consequence of which 
witnesses, not having been served in good time, arc 
not present, the Court may properly refuse to adjourn 
the hearing. Kaji,Ab3ib» r. Kaji Mauaiiad 

[I. L. E., 9 Bom., 308 

30, Power to dismiss suit - Dis- 

missal of suit on ground of there not leing time 
after filing of list to summon witnesses — Civil Pro- 
cedure Code, 1S59, s. tdO ; 1677, s. 150.— The 20th 
of ilarch 1S77 having been fixedfor the final hearing 
of a suit, the plaintiff on the I7th of hlarch, and tho 
defendant on tho 19th filed their list of witnesses to 
ho summoned. Both lists were ordered merely to bo 
put up with the record. When tho suits came on for 
hearing, it was dismissed on the ground that, when the 
plaintiff filed his list, there was not suflicient time left 
to summon tho witnesses. Deld that tbu .Tudiro was 
not justified in dismissing the suit on this ground, 
unless he found that it would haio been absolutely 
impossible to secure tho attendance of the uitnesscs 
had tho summonses been granted on tho 17th instant, 
S. 1‘10 of Act VIII of lb69, and s. 159 of Act 
X of 1877, discussed. Eajbkdbo Eakain Eeogi r. 
Et?3iud Xabaik Burp . 3 C. X,. E., 589 

31 ^ Issue of fresh suhposnas to 

witrresses — P e-hearing of ex-parte case under 
s. 119, Civil Procedure Code, 1S59 . — Quaire — 
Where, cither under a. 119, Cede of Civil Procedure, 
or iu tho exercise of a power of review, a suit is 
restored to its original position, is the plaintiff bound 
to obtain and issue fresh subpeeuas? Bisuek Peb- 
KASU Sixeu f . Krirnx Geeb Cheia 20 W. B., 3 

32, Service of subposnas — 

Liahlitg fur non-service . — After a list of witnesses 
has been filed and the tuluLana paid, the Court’s 
oilicers, not tbo applicant, are responsible for the 
service and return of notice. XlrstliEE Kuasum 
o. HookoOxi Bibbe . . .16 W. E., 88 

33 , Eorm of summona— Omis- 

sion to slate place of attendance. — A summons 
should state the place of attendance. Asouyjiocs 

[7 Mad., Ap„ 14 

Auouruons . . .7 Mad., Ap.,’43 

■ See s. 163, Civil Preecduro Code,lS82. 


WITNESS— CIVIL CASHS-conliiwed. 

2. SC3IM01EKG AND ATTENDANCE OP 
WITNESSES- concluded. 

34 , _ Summoning public officer 

as a witness. — In fi.xing tho time for the atten- 
dance of a public officer as a witness, or in grunting 
an adjournment fer that purpose, the fullest con- 
sideration must be given to the exigencies of tho 
public duties of tho officer summoned. Anostmohs 

[8 Mad., Ap., 6 

85 , Issue of warrant on non- 

attendanee of witness - Warrant of arrest for 
witnesses not attending — Verbal order to attend . — 
A verbal order of the Court to witnesses requiring 
them to atteud on a future day Hould not justify 
the issuing of a warrant for the appreheiisiou of 
such nituessisin ease they failed to attend in obe- 
dience to such verbal order. Vksbatappah v. Pa- 
PAsisiAH . . . . .5 Mad., 132 

AKOuviions ... 6 M;ad., Ap., 10 

See, however, Asouxiions . 5 Mad., Ap., 15 

8. EXPENSES OF WITNESSES. 

36. — — — Eight to be paid expenses 

— Omission to applg Jor expenses before giving 
evidence.— A witness is entitled to be paid his 
expenses by tho party at whose instance he has been 
summoned, although he has not applied for them 
before giving bis evidence. Lojjbos, Boubay, and 
Meditebbaubak Bask r Maiioxikd Ibbauih 
Pamkab . . I, L. B., 4 Bom., 819 

37. Suitable expenses 

— Persons of rank and wealth — People of rank ami 
wcallli, when summoned as witnesses to a distance 
from their place of residence, are entitled to travelling 
and other expenses suitable to their circumstauces. 
CnuKDEB Sekubb Deb v. Jadub CnrsDEB SEir 

[19 W. E., 78 

38. Payment of expenses into 

Court— Cie«/ Procedure ( ode, JS59,s. 151. — Under 
8. 151, Act VIII of 1859 lextended to Iteveuue 
Courts by s. 67, Act X of 1859), the defendant was 
not bi.und to pay into Court the costs of stimmoniiig 
and defraying tbo expenses of the witnestes, until 
tho Court had fixed what was reasonable. Slounx 
iluKDUK c. Bbij BneOKUN Sixoit . 9 W. B., 128 

39. Power to order evidence 

to be taieu— Omission to tender expenses — Dci- 
denee of tender of expenses. — Whirc there was no 
proof that a defaulting witness’s expenses were ten- 
dered to him by tho party at whose instance ho was 
summoned, tho Court on appeal declined to order 
that witness's evidence to he taken or to take it _ 
itself. IsuEK CnrsDEE Sex r. Qka'iu Nath Dkh. 
CovvEii r. ItUES CnDXDEu Ses , 18 W.E,, 18 

40. Amount of expenses- Cem- 

pensolion for loss of time . — Act Ylll ol 1859 made 
Boprovisieu for compensation to witnesses for loss of 
time*. Nawab Nazim or Bexoae r. Pecsoko 
Nabaiit Deb .... 2 Hyde, 236 
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■WTTKEBS CIVIL CABES-««/ 

3 KSP£^SES OF WITNFA ZS—nacUdri. 
AL ' ProTiBion for (xproees— 

Sa iftrnftme ~Ce*ie ol acl t* —"No BCtutfor 
tte cxprcvi of » « tneta v ]l 3 o Ei}Ur&lK)ii of 
the miTDcr of j <» d np for tlie p»jni ol of ucli 
eipoiKr. Db If rxuiB CsrsDZB Biswbb 

[6 W E., a C C Het, 6 


i DEFiuxmo wniiEf es 

42, Uon attendaace of ^tsecBes 

on summons- Do j CJ paH tt Conn MOO. 
— 'tTirn w tn uci do u tippfsr after icn erof «un 
icous. t t the doly of the ]«rty reqo nop th ir ct 
dcnre, and eot of the CtmW to ilo e for fo Uier m a 
eo I to be Ith n to i eort th r a tcDcanre and 
»Len a comm t»ion a itticd for the nun nat on of 
w toHMi the Conti mart b* mo d lo aail for he 
rttuni Uoucb CaownuBT r Colccx 

'MH nioczi 11 W H. 60 


4a — — 

— Jmo* o/ ol a ii% at ~ 

1659 I 68 1\ h re IT t 
mnmona t s fo 1 pm 
fiM the C nrt to p * 


Do f of part tt 
C I rrvetJaro Codt 
Be ere do rol appear oo 
* to mo e the toart nU 
farther tho 


prrdne on of the tT nat C Ih^oph the crtSTi^^ 
MWeatUthm nt sod tig C<^«of C I Fnie^ 

'be «ay DicBXaji j iti 
StUkEB FijtiiBr 13 W a. 324 

onto ra i to a tarn o at fl epee a od ^ t \ " 
foimal of oxp a„. . 4 , 

la been lurmcted, has failed 

“• - .i«. 'ijis",:; 

tnmironi bad bten me il at «»,» . — .ue 

of »acl » tap.... t" “ e«»“r 7 np«n» » 

Cr 1 ProerfMe ICO f tie Co-ie of 

Toms UiL p Sim hicBAiman 

[LL. E. 17 Alt. 377 

7,f f? 

andirtoohio ^.vj^ ^ ** Iroctdorr 

and QU duCT w ]I tn ght, n U 

Moninjsg^ ** B ccsiary nnd r lliatKctMD 
^ r aio tnox < 5 j,g 
a„ 18 W B. 3B9 


' Code i6« 


^Oooll a a 

* i«S-Cpe, 

•b* C T P 0,. osrt r I 

» ff»r to lie Court ,1^ nn that lb re ahoni 
“e tng that the d grouDd for be 

“ ‘® e . T ‘“e'T* 

« *aa » thonl latefol txeoai 


^taT! "4 that Ih 


TViriTESS CIVIL CA8E3-«iaf.aa«f 
4 DEPAULmO inrSEbSES-ceai ucA 


before bauiopa warrant for (bo armtof neb mlh 
snsei, Uat it vat cot ncceaiary for Ihia porpoae 
toioal tats a ftmmal isTeatigattoa and cometo a ne« 
lermnatlon od the n dccce addaeed Fn Tt'ii 
Cainv c GoTnoa Gomix SMed^l04 

47 lesUB of proclamation 

BgaliiBt absent voitnesB— Afat r sf ^ </en 
dt»ft~GreaaJ fi^ aoa-a /eadoaee.— A Cubit »-aa 
b id to be cot ioend to liioe a pr«cUma>Ka apt nst 
aite t V thru a m a me vh re I was cut laliaft d 
that the « to iaea were Tsatcrul r (bat fbe; ImJ 
rt«]|y abacooded to amd attn dacce, Dsoosrx 
UoXBEDoaiixr Eia&OBHDoitxB 

tavr B.,235 

48. — Application for process 

against absconding wltnees— Gresed fra! 

atoal ag opjX cat oa—C tl IroniartCedt 159 
$1 iS9 16S.— Oa tpplealoa b irg made nndrr 
ai. US acd IGS of Act Mil of lbS9 f<r uneet 
procna a,.atcrt an abteoadisg w tDeM.lhe Coitrl, i 
•at aCed (aa t waa toond to he) Uiat the « t&ni bad 
ataaDdeiJaudtbalbe waaa mateiialw tn sa,i» Uto 
prant the appl ralmo nnlfas the a^pUntht bad placed 
bin»Of in antb a foitiOB by hu eoBdort that t 
would he B qn taUe lo eract it. Kttoo « l"®* *• 
Lalu liiiGOBUre Lai I W B,. 23 


40 .....— ITotice of procaamstlon— 

Crl^rt^idartCodr 1S59 $1 159«itdl6S rrricB 
0 / pretlataal an. The proelatBal on taana Ir unde* 
a IS9 let Till ofiSt? (OBldnitbelegnUyaSieii 
lo tie mil enteb ry of a OifaulUcp x tncM. Bolotw 
tbe pro awoa of that aeelicB can cobs toto play 
ptraonal atrriet of ituam m meat be atUBpled. la 
tbe aha oce of pneeaa of lepsl atr ice tba Makta- 
(rate's ord r of mpr aoum nt for cimtcDipt s of 
a 1 4 of the P a) Code and a 16a of the Cede 
of Cnmioa) Proredare waa qoaahtd * 

UcxTxaiB Cbuwsbkx 7 VT Cr., w 

60 Siscretion of Court es to 

iesue of proclamation— Pr«e/dw>< c* ej® •/ 
ottrat irKaraa-C cif Ppoeedrr* Coir I a? a fa® 
— S 1S9 Code of C ril Irocedore pets ■ ^ “ 

Court a d aerrticn ai to the aue of procUmituiD asd 
anhaeqoent erdert fern atUebis ot (hot web Court « 
hoQ&d to eterdae a reaio aUe daerctwn 
CBOWVU QxOM * QorEB XlTH SlKOS 

[8 tv 1 


Fobs* 

, 603 


61. Groaad f'r » ■* 

oJpTvc amat oa~ C r f / nx-edarc C«<fr 16o9tI5i 
— A Court waa not autlior ted to uaas tbe proclama- 
too and allachmeut uiciitioi;ed in a. 161* Lode of 
Citii Pneednre nniraa t waa pro ed to ta aai aia^ 
tion that the «t dcnce of the witness wa* J*” 
and that bo waa arotJ tbs tommoist and s'tr® 
tl ete e renaitancci bare been ahowa, it wai a 

ot difcretioi to iass the peoclamation and altscb* 
B ent and af r lasne to 1 t the eaie atand 0 tr 
SaixB Data CmjcxBBBCTiT c Esaax CsciPja 
Cbaitbbjeb ^ I3 W E,413 

62. — — Production of document— 
C nf Proceifitpe Code fS$P * in—Courfljanr- 
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Wioaraiss-Civili CASES— coMfi»a«i. 

4. DEFAULTIKG WITNESSES— eonfinued. 

diction io punish a witness for refusing io produce a 
document — ^Procedure — Penal Code (Jxt XPP of 
1S60J, s. 173 — Criminal Procedure Code (Act X ^ 
183ZJ, s. 4S0. — A witness nas satomoned to produce 
a document in Court in couneoiiou with a certain suit. 
He attended the Court, but did not produce the docu* 
ment, stating on oath that it was not in his posses- 
sion. But this statement was disbelieved, and 
the Court fined him B75 under s. 174 of the Code of 
Civil Procedure. Beld that the flue was illegally 
levied. The jurisdiction of the Court to punish 
under s. 174 of the Civil Procedure Code exists only 
in the case of a witness who, not having attended 
on summons, has been arrested and brought before 
the Court. The case of a witness who having a 
document will not produce it is provided for by 
s. 175 of the Penal Code- and s. 43J of the Code of 
Criminal Procedure. Is be Pbemchakd Dowlat- 
EAJi . . . . I. Ij. E., 12 Bom., 63 

63, — Service of subpoena— CiuiV 

Procedure Code (Act XIV of IbSZj, ss.60, 17-i — 
Pailure to attend — Pine.— S. 174 of the -Code of 
Civil Procedure is a section of a highly penal nature, 
and its provisions, in' order to give validity to 
anything purporting to be done under them, mo,i be 
strictly complied with. Where the return of the peon 
of the service of a summons upon a witness was in these 
terms: ‘"The remaining witness Ni>. 1 being in 
Calcutta, the copy of summons in his name has been 
hung tipon the mat wall of the cutchery house of 
the defendant’s residence, — Held that the cir- 
oumstanco that the peon could not find the witness 
when he sajs ho knew where the witness was, is not 
suiiicient per se to warrant the peon in aflixing a 
copy of the summons to the house of the witness, so 
as to constitute good substituted service under s. 80, 
Civil Procedure Code. That under s. 174, Civil 
Procedure Code, a witness who has failed to appear 
on his summons can only be fined after he has been 
arrested and brought before tbo Court, Where a 
wituess W'as served as above and he applied for 
a time* to appear, — It eld that tlie fact of his 
applying for time would not preclude him from saying 
that there had been no such service of the summons 
as could w’arrant s. 174, Civil Procedure Code, being 
put into force against him. Kau Nabaik Eos 
CHOWDnuEi E. Bajoo , 3 C. "W. N., 307 

^ 4 . Ground for postponement 

of case — Application for process against absent 
witness made at late stage of case — Civil Procedure 
Code, 1359, s, 139. — Where an application was made 
at a very late stage of a case to enforce the provEious 
of s. 159 of the Code of Civil Procedure, without 
pxollcr of any proof that the witness was abscon- 
ding or beeping out of the way for the purpose of 
avoiding the seivice of the summons the lower Ap- 
pellate Court was held to have been justified in not 
postponing the case to secure the attei, dance of tbo 
witness, although material. AjoODBTA Doss r. 
iliSBBX .... 16"W. E., 176 

55 . Pine for avoiding service of j 

summons — Act XIX oflaoS, s. 2S — Act X of 


•WITITESS—CIVIL CASES-cej:<.-BKe^, 

4. DEFAULTING WITNESSES— conciudeJ. 
1861. — S. 28 of Act XIX of 1853 having Been, 
repealed by Act X of 1861, a Judge had no jurisdic- 
tion, nnder Act VIII of 1859, to inflict a fine for- 
the purpose of punishing a wituess who absconded, or 
kept out of the way, to avoid service of summons. 
In BE GAJADHAS PbASAB NABATAN SlSGH 

[1 B. li. B., A. C,, 186 

GuJADircFB Pebshad Nabain Singh i>. Jhg- 
DEO Nabain . . . low. E., 233- 


5. SIVEAKING OE AFFIEMATION OF 
WITNESSES. 

J- 

56. Objection to take oatb — 

Member of Church of Mngland — Sfat 17 and 13 
Viet., c. 123. — .i member of the Church of Eng- 
land is not exempt by law from taking an oath in a 
Court of justice in India, although he may entertain 
sincere objei trons against taking an oath on the Bible, 
and is willing to make an affirmation binding upon 
his conscience. The English Stat. 17 & 18 Viet., 
c. 125, does not apply to India. Yaeit lIilDAri 
V. SowEEsr- .... 2 Mad., 246 

57. Where a Afaho- 

medan witness stated that he had no objection to- 
oaths in general, but that he was suffering from 
a disease which disqualified him from taking an oath 
on the Koran until purification, — Held that the 
wituess must be sworn in the regular way or not at 
all. ANONSiiOua . . 1 Mad., 99 note 

58 . Eefusal to examine witnessea- 

— Dismissal of Suit bg first Court without examin- 
ing defendant’s witnesses — Peversal of decree on 
appeal — Duty of Appellate Court to direct earamt- 
nation of witnesses b^ore recersing decree. — Where 
a Court of first instance, considering it unnecessary 
to examine certain witnesses for the defence, dismissed 
the suit, and the lower Appellate Court, disbelieving 
the evidence of those witnesses for the defence 
who were examined, allowed the plaintiff's appeal, 
— Held that, before doing so, the lower Appellate 
Court should have afforded the defendants au 
opportunity of supplementing the evidence which 
they had given in the first Lourt by the testimony 
of those witnesses whom that Court had declared it 
unnecessary to hear, and thivt the case must be 
regarded as one in which the first Court had refused 
to exaraino the witnesses tendered by the defendants. 
The Court directed the first Court to examine the 
defendants’ witnesses, and, having done so, to return 
their depositions to the lower Appellate Court, which 
was to replace the appeal upon its file and dispose of 
it. Khhda Bbshsh c. laiAM An Shah 

[I. Ii. B, 9 AIL, 8S8- 

6, ESAiONATION OF WrC.VESSES. 

(a) GENEBAIir. 

69 . Selection of witness— Duty 

of parties . — It is not the business of a Court to dc. 
termino what witnesses shall be examined. The 
parties must select their own witnesses, and call upon. 
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■WlTNESS-CIVn* CASES— fea< tui 
6 EXAlIlNiTlON OF WIINE'.'^ES-W •■rf 
tiic Costt (0 oamioe sncU o{ th m 4i tbry nitj offer 
forms niton suit it > their oirn fault >f the; do 
n t tilce (he n oesfiry ittfi to Lave the uUneura 
msicd eirto nn p I tliiin to b« }r ic t f r tiam 
mat on at the proper t mo Mosvo Motik Uinii « 
Bbiiji Kooiiaa cuotrrnST 6 W B 23l 


Dbeh DxaL Siseu r Dasis Ror 


tlSW B. 185 


60 — Sight to hsTe witnes£«o 

examined Grennd/or rr/tt to htar te/»f4t 
-0/H4 o»ofC K failomffitr n/i * »/*• rfe.ee — 

> r; p^ri to a is t i rot tied to Late all the « t 
n et(9 vhom ho d t r a to call and a read; at the 
tnal to prodree heard bjlhe Court wfaateeerop non 
the Court tnav form h; ant c pal on aa to the pr 
table raloe t the eiidcnce ah n it aball beoi en 
liOCLOO atsoH t EiisttirB Lina 

[SW B 364 

lonisCnr sxg Cnoti a OonZMrn tiBQn 

Ca w R , 605 

CcownBiT IvHoawo not r '^Bjo Toon. Rot 

P? w B.,173 


ei - 


a /Cei 


, Or aad o/ ep* 


' ap/ttl Om u c 

—Ai a general rule at ih » ttfa.ea troogitfor* 
» rd iy a pa ly ootfct tohe lam otd Botabeo 
JB ijectkn I made I ep c al appeal that the dudjre 
5 *^ 1 ** V ® ^ 1 **® 'tftain w loeatea t 

ought tobetheim that lb eid nee ofitoaewtoe-ae* 
would hara been material to the caw NthcaBTO 
'rxiuR » coiria D**ia — — 


r B^834 

Jr/ar»a— lo rder to alall ih luch a pWaMtbal 
oewaarottln- ^-jiop^<,rtu tytoaddocee* deuce 


a ^rty moatahw t .C he tenMted'ae tue« aoe vlltt 
^ ^ '2" "w «J rteJ o^ the 

g-md aU ged. Lirsm Au 'ownioru » Joiaart 
" U-WR.RiS 

CarctEs ««* r AxcRMOTa* Doasia 

[UW E.288 
QctnrcToTiRix llWB.,Crl8 


neag-oroaaJ «»»tttine wit 

Cacsiwu. ® * Paerrar 
laws, 465 


64- 


nhere a 


f t/ w4.t-Oro„i ,/• ,^£ 11 “' 

tow*™ na 

an atEda t to^ ff el ilS» *• 


“uSda ttotbe tt lopatiit 

^16 to eiamme tba * * rcrhal Te<ine»t of the 

^'‘<'8* Rlnwara n“*“* *“ ''Z 

* *•■!» 
B^418 




tVlTlTEBS-CIVIIi CASES— eo»/ a«i 
6 KtAMl\ATION OF IVlTNE-'ES-eoa/.aaei 
Aid, I oaof a 


wi/ea te faelt alrtady ftndtM—Tettiir nfUrst 
numlere/ tr taeeaae— breved/orrmaa^ — Inaamt 
for poiaeaaion of lamlndari and ether eitatca claused 
by tbeplaintilf ai eon and he r of the deceased taaio 
elar the defendanta denied the title of the ilainliS 
aUegicg that he » ei a aponcoa and ani joaitilloai child 
and tendereil fifty e ght wilnea^a to prore that £ut 
The A llah Court hatiog taken the drpexhonj of 
thirtyof th leee toeeses, refuted topir ttbemnam 
lagtereaty-eighttobcexamued ontbe groondlhal ai 
the; 11 ere go ng to pn re the facta depmed Vi by those 
a rca>iy examio d it iraa otuuoraary to take their 
d ] 0 ( t ona, and nil mately deoided m faronr of tht 
plaintiff Tl a d fenuanta appealed lo the builder 
Court erl eh refuaed to ciam ne tbewitscuee rejeeteJ 
by the A llah Coort. and alhmrd the d cree cf 
that Court. Ou appeal 10 Her Alajcily lo Coaoed, 
the Jodieial Committee remitted (be ra«e back to 
the bodder Court, bang of opinion that the refusal 
by tbat Court to permit the oxatuinatiaa of the 
uitncaius tendered was irregular and that xo decl 
aioa could bt eoine (0 upon the m i ts usht such 
rucomataneca. Ju roXT hlKOiitB Uabt '■U94U r 
JsTbixoaLt Cbby blXOJBk 

ta ii&oio B L A. 4554 
68 - (}n%*i i„r rc- 

h-iTFr loBrt haitog allowed rmt of6>* 


— of tbe plan tiff (0 drpart w tLnt takug 
th ir etidence (ho {lainuiZ objected to i,a tak tg 
tbe oridance of moro of the defendant a « tn uei 
than of h a own Upou ttua the Coart alloecd some 
of the defendant a vitocwti to leaietha Cvurt v b* 
out enam riog then 'Ihocase on eocuag np lo the 
fl gh Court, oaa rnuandi^ for examinatioj of all the 
reiuaiDu.g eitocba a and n freah deritoik hotu 
OsBAr SCBGoal»>'^l5CD 12 X7 S, 229 


67 


Jppl ea/ ei 


. - r^fltr nmitnl t« «//o«c endenci 

tml/o It eaufrae* <■ olA re- kire salt hating 
been bFou^bt to rceorer a Ualauee if aecounta freat 
defeudanta, uLo were adlec d to be partum of a trad 
iDg«cioc<m,a daaauchlLble certain wit wss,! « m 
esaamed in foar of the casea in scbicb the pUmUa 
in «D« of the suta uaa not 0 party and at his n<loest 


the eiidenee taken n iboao cas a was almwedia b< 
uacd ai evidince in his case and then the Kilnnsit 
wire d scharged. Two days after this he applied to 
haro tho ■ tu sacs rt-taiimined g s ng no reams M 
L a tppl eat on wh ch waa refnsed Meld tbat IM 
refaiat wsa just fi d lo the absence of any otwreasaa 
for the re-csaoiinat on ■'UtnaTll I or c COUCK 
CBtrxBUhiix IS'VFB-soAo 


68 Death before deSverlaS 

legal judgment— Otf yafiea lo Hear 


a— Coueal e/ port'cs — A anit waa di»niu«d 
by a Deputy Co lector wto dica before rccorJi g • 
legal judgment, whereupon It waa made orer by th< 
loaer Appellatal ourtfor trial to thedecca»idtS«^' 


ancceaeor who deaded tbecasoln fasoorof thephw 
tiff npLn the eiideDco ae It stood on tbe 
witbont any ibjcciion !y either party Af«W that 
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WITNESS-CIVIL CASES-w«i-,-»K£rf. 

6. EXAillNATIOX OF ’ATl'NESSES— coji/i«tvA 

it was not the duty of tho second Deputy Collector to 
remaud tlie witiusses or to take additional evidence 
unless requested to do so by tbc p.u-tic3. Gouu 
CiicfXBEE Sex c. Maxick Eaat . 13 W. E., 76 

QQ, Eecall of -witness— in/nefi 

for platiififT recalled for defendant— Leare of 
Court. — When a witness has been examined on be- 
half of the plaintiff, he cannot ho recalled as a wit- 
ness for the defendant without leave obtained at the 
end of the first examination. Mackixtosh r. Ko- 
nmioxEX Dossee . . 2 Ind. Jur., N. S., 160 


70. Sxamiit ition of 

iciiiiess by Appellate Co«W.— Courts should in all 
eases exercise the powers with wliich they ha' c been 
entrusted by the law in the cxamin.ition of witnesses, 
if they SCO tLvt they are not properly examined 
through the iueonipctcncy of those who have the 
management of the suits. If tlie hlunsif fails to 
take proper evidence, the Appellate Court shi uld not 
decide the case on -uch evidence as there is, tut hav- 
ing the power to call for fnrthir evidence nnder 
s. 335, Act VIII of 1S59, it 3h„uld take proper 
means for making the ovidcuce complete. II axigati 
r. liiiTAJU Baxse . . 1 B. L. H., S. N., 20 

[10 W. E., 230 

71. Mode of taking ovidenoe.— 

Observations on the improper manner in which the 
evidence in cases is generally taken in the subordiu.ite 
Courts, and in which it was takvu in this case. 
Phto Kuab c. SatJAX Faxcbe 

[I. L E.. 4 AU., 249 

72. - Irregularity in esami^ution 

of -witness — ITitnees for plaintiff examined t>» 
absence of defendant or his pleaders — Irreyularily 
— Objection not ialseiiiii time — Rrideiice Act, s- 167. 
— Tbc cxamiiition of a material witness of the plaiu- 
tifl, in the absence cf the defendant, bis vjikil having 
been removed, and no other vakil then acting for 
him, is such an irreguhvrity as, if objected to at the 
proper time," would be fatal to the riceptiiin of such 
evidence. But where no objection was urged during 
the trial, or until an appeal was interposed, the Judi- 
cial Committee held that the objection^ came too 
late and could not be sustained, as, notn-itbstanduig 
such irregularity and utiscarriage, that fact did not 
taint the whole proceedings so as to prevent the 
plaiatifE recovering upon the other evideitce which 
was suflicrent to establish his case. But although the 
other evidence rendered the evidence improperly 
adnrilted immaterUl, the Judicial eommittce, ^ 
there had been au irregularity in the Court belorv iu 
affirming the judgmerrt, refused to give the costs of 
the appeal. BoxiitABAUZE Bahatjob c. Eaxgasama* 
iluDAEX ... 8 Moore’s 1. A., 232 

73. — Hiidence given 

aitliout cross-examination and without opportunity 
of cross-examiiiaiion. — Eridence given vr*hen a party 
never -had the opportunity cither to examine or to 
cross-e.vamitre the witnesses, or to rebut their testi- 
mouy by fresh evidence, is not legally admissible for 
or against him, unless he consents that it ahoald bo 


j WITNESS-CIVIL CASES-eonlibmsr?. 

6. EXAMINATION OP WITNESSES— continued, 

so used. Gokaoiiaxd Sibkab c. Uam Nabaix 
CaowDHBr .... 9W.E., 587 

74 , BvidencB to coatradiefc 

witness — Contradiction of witness to collateral 
questions — Might to call eridence to contradict . — 
The rrtle limiting the right to call evidence to 
contradict witnesses on collateral questions excludes all 
evidence of facts which are iticap.able of afforditrg 
rmy reasonable presumption or inference as to the 
priacip.al matter iu dispute, the test being whether 
the fact is one which the p.vrty proposing to contra- 
dict would have been allowed himself to prov e iu evi- 
dence. Gulau Aeli BIX Kazi IsvrAiB c. Aga Keax 

[6 Bom., O. C., 93 

73. E-uideaca of experts— Proo/" 

of signatures — In a suit for arrears of rent for 1273 
at an enhanced rate, plaintiff relied upon au agree- 
ment said to have been executed by defendant in that 
y<ar. The Assistant Collector found that the agree- 
I meut had not been executed by defendant. On ap- 
peal. the J udge called an expert who proved that the 
signatures of the attesting vvitncsscs were not all 
genuine, and the decision of the Assistant Collector 
was aiiirmcd. Held that the Judge vvas wrong iu 
c,vlliug for and acting upon the evidence of the 
expert. BlXDESSnEEB DDIT SlXGH r. DOVIA SrSOB 

[9 W. E., 88 

70. Consent to be bound by- 

particular witness— Eridence nof legally ad- 
missible.— An i priori consent to abide by the' testi- 
niouy of a certain witness cannot bind the consent- 
iug party to hearsay testimony, but only to such 
evidence as is legally admissible, i.e., evidence as 
to such facts as the vvitness can directly speak to. 
Luckeehoxeb Dossee p. Shuxbubbeb Dosseb 

[2 W. E., 252 

XIuxxoo SixGH r. .Ambct Laeb . 5 W. E,, 234 

77. Witness sworn in 

particular manner. — Where the pkvintiff rested her 
claim solely on the deposition of the defendant to be 
taken by his placing his hand on a particular text of 
the Koran, and the defendant, not being examined in 
that way but iu the usu.d vv.vy, did not prove the 
claim, — Meld that the Court vv.a3 not right in allow- 
ing the plaintiff to examine further vvituesses and, to- 
re-open her case. Mahosibd Saeeh v. hlOEiaiiooxisSA 

[lO W. E., 234 

78. Mlaintff agree- 

ing to be bound by defendant's eridence — Statements 
obviously untrue. — Where the defendant ou examina- 
tion makes statements which amount to nothing and 
are manifestly untrue, the plaintiff cannot be bound 
by thorn, even though bo had agreed to be bound by 

1 what the defendant said. Goouoonoss Kor v. 

\ Gbeedbob Skix . . . .11 VT. E., 110 

j 79. - — — Subsequent re' 

fiisal — Duty of Court. — Wheto a defendant, after 
asking the lower Appellate Coart to summon plaintiff 
as a vvitness, and consenting to aoide by bis dopoA- 
tioa, had again petitioned the Court that the plaintiff 
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WmrESS— CIVIIi CABE3-ce»t lui 
C F^AMINATIOV OP \SirSLsSE3-r6.f anttf 

Dot V« cum srd. J/e/ilhU <2cfailuit (Loali) 
lot luf been bound K>1 I; und nt'uolnUl/ bj tli* 
iduiitiff a di-poa t on but tlut tb* otb^r rrUaitrc oa 
tbr morJ ibosld at>o bttt b«(ii ci.ni 1 Tcd Jco> 
sioSisaar b ouuM 110i3U9 13 W It., 106 

(i) CBOU SXIUISATIOS 

80 fiight to cro»»-examlD6— 

H tuMi eaU i hj tkt Cotrl A w ln»»» nilrd by 
tbe Conn • lioble to be cruu xkcn n 1 by uoy «( 
tbeporij it k (u t Tkuxi tiikxxx CnawMai 
r bkiCO Scnpkk Ilksi 

[3 D. li. n.. A. c 14 S uw a., 4 aa 

8L caleJ 

hn Court — A pwty ntnmcinej by tVe Court to i, ♦ 
*« dcBc* u not oaN rrqn nid to (f T* ktiiir -n in (ho 
•lueilioiii put to h ra by lb t crart h t tb ppeo U 
pirty bu « n 1 1 to rro tveuin b n Tba ijitc 
mrut of any p non ua n <1 u ot a m >» le b 
tbe o?p5* jvtj b . I .d t c ppo-tnr ty of cnoo- 
e«aa uu la to- koou j 1 ot c UkCtoiirB ''*r» 

luw a, no 

Sjiemsi* Mokuii Untnoo 16 W B 2i>7 

Cc^rfe/aodo./ 

rsw^ify rttffi a «<f -One e f adaot. ttbou So 

ttr*rt»ar»i piuWrrtjrncal^l. e* cfoc-e,*, o. 
aaoibtf Viiuima e b. »rx K4 1 !!«(£. 48« 
. iicoff o/r «oe«»rt 

-0« II »■ to a 4 pporl%o y fnt,^ 

i*a» onto. A Court of tfit ar.aoM 6xf«6 • 
OM t» por 4 a U Mr of tl vl« ,nJ at » »> 
bwM 4 d o » recaSl the pit nt r» wl acMrt. «boai 
tbenfoce the J tmdaui bid no epporiao ty t« oo « 
and a.aia pa ea deervo foe the ptaiatUL 

*» froimamiiiitioa. But Il.g« l.m. 
r biiaoal MoDax utui 

84. 373 13WE.,130 

aon earn n« tv, pUioutra 


'■w-ea p:u«!irrA^r,rD‘h\*‘ 5 ‘ 

85. , I2ai,a Ap,13 

qa^atioM^ ^ *« «n 

CnJ Feoeefan^Corf^ ®f?»»-«**niio«tloa - 

«e«, -_A f«9 . J63~ 

*>toeo. and de^„ „ * f aa * 


WITlfESS-CIVIIi CASES-HJoafiaaili 
t SXAMISATIOS OP W ITNEssfiS-ceaifarfirf 
laib an cicnio a* touU So la* jar fy lb* nfual 
taeiveeiide ce Lxenrur PautB&iU 

(IZf W^ioa Ed. 1873 211 

66 Crou-exomlDAtloa ta endit 

~Of otenformtl r 4 to mi tof 
Jtfyi IB e M laofn n Je— b tJeof* of 

lb* }«rtleolarnltinal« fomud ty a dod^e laaaviW 
cat* of the CTedit to b« at acb^ to tb« tritoway cf 
a witoeaa «l>9 1* n«ia.eaaiBLa<d a a iubio{scnt tcial 
U InacmuaiU*. lir iHfVtT7» Of PueXiiJt 
IrMirfA . 4 C.W 


87 - CmUbUlty of witaetis*- 

Petrtf to gil tt\d§ iiemoa «• »i i ao* — Tb* ot^ 
bil ly of « Uttioi U a matter at.o,(tb'T fer In* 
Court of flrtt Inetaae* and lb* Ccoft *h cb b«i* a 
rr^oiar apnial | and It Lbr*e Cowta are tal-ti d that 
tbe uS nrtb* art ta to b« UtiereJ. tb loMcuun 
caneot b* art aaid* ly tb* Bipb Crmk tO ipee.al 
appiab ceea ibon b usoaa ctoeral i t* of tb* «*•* 
U tbvoU tbok that if it tiaJ IrwJ tb* 
ySnall it al,bt bar* ocua* to a diXt rent csatlau 
Uom(lxt*tu»Eoo>A*or Ptuxg*^ ^ 

ea jfexf* of fit it 

ttt4 i I ty^litiral n/a*it(* fa e***/**^':" 
•aaautrg tviJme* *Ub a » r* W t*** •“ •“'* 
ktcibI * toraaca *ho beat Uatna-ny to 
fart* are votlby of mit. it le iBP-rttnl to W 
*b iW they pt* (b(ir«i bmeelatheaaaiex^ 
*e wlutbrr liiy »8bataDlUl)y aar*^ oot* 

oocwamoj aallbeto nnUpaiUcalarttf wbaipai^ 

but «ruh that acreeiBiDt Sa Ia.*Jl»e^ *“* 
vanatVia la an tsa rtant detail*. »bieb are srnaJJ 
foaad la w to ana (otendin^ to ipcak tbetralb anu 
not lutoird to UU a particular atory MA* 
IiAAUsBaoc llaaaM Peats Uaao , , at 

IAIarah.,436 6 l£o»ro'» I- A, »<» 

89 ir fottni rab^ 

to 40 f port loti a r my wttiimf eorntr-irr lo’t 

K ty who caili a ntneM to pie* eeideac* ou b 
t 1 * aot oeceaaanly boaud by bia enaenc* M 
if the eTiJrtic* I at eanaseo * tb lh» truth of ^ 
eaa* (e , U a - Inert eaUtd Va pror* 
docuneat tweare that St waa not exeenteJ ana o» 
lb* Q-Biia of kno* up the fact), it tbrowi a latpcrt" 
on tb* eaae which reader* the cl »re»t t**^®**? 
neccuary tontaUiab rttroth. PcrXK » PtM 
T Ojuiaa liBuu 10 W E., 483 

60 — — Crti I om 

miMlIirt of wUmifii imppori ml 0/01*1 . 

tbooeb It doe* tot urctaiaiily folow that *b*rea 
witoea* glee* irtJ -a e oa a particular fact in a (»rt 
anJ that fact 1 * found a^aiort hi* eeidene*. " ^ 

be entirdy dubdierid on lb* other part* of tb* 
lie ha* *pol<n Vh yet »be-a ieitue*ae* • 
mercla cielnz as op uiui apai aa uoUled fart 
thecaae. bat came in o Court U proe* (b* 
taade by the plaintaffi, and that a eery apeoal <•*> 
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"WITIJESS— Civil. CAS:BS— continued. 

7. COKSIDEBATION AJv’D -WEIGHT OF 
' EVIDEKCE— confiKufrf. 
and it is sliown to bo a case falsa in its material 
features, niucli relianca cannot be placed on their 
evidence as to any particular questions in the ciiso. 
HJtBBEiiooixiLn c. Goonen Ari-i- Khait 

[18Vr.E„P. C.. 523 

81. Ground for refusal to con- 

sider evidence — Won-prorfiicffoB of iest evidence. 
— The principle chat a plaintiff is bound to produce the 
best evidence in his power was held not to justify a 
Judge in omitting to consider the weight and legal 
effect of the remaining witnesses, when plaintiff had 
failed to produce the most important witness. 
Laiobb JIiSTimE c. AGAHtroBBE Kusuro 

[14 W. R., 482 

02. "Mode of -weighing evidence 

— Consideration of motites for hringing a suit . — 
Where the evidence in support of a case is doubtful, 
the Court, in weighing that evidence, may properly 
take into consideration the motives imputed to the 
plaintiff as having induced him to sue, BiBcn v. 
FuaziSD Ail .... SIS'. W., 303 

93 , Estimating value of e-vidence 

— Witness stcearing affinnaticelg to Jact.— la esti- 
mating the Viiloe of evidence, the testimony of a 
person who swears positively that a certain con- 
versation took place, is of more value than that of 
-one who says that it did not. Cuowdhev DEirr 
Febsad f>. CiiowBUBT Dowitri Sison 

[6 'W. R., P. C„ 55 : 3 Moore’s I. A., 347 

84. — Credit of witness, 

a servant or dependant of plainlif.—lhe circum- 
stance of a witness being a servant or a dependant of 
the plaintiff does not of itself disentitle him to credit. 
SnoOBTO ChUISDEB KELEEAH e. KoSiASn CmTBDEB 
Mae .... MW. E., 23 

95. — ■ — Sejection of evi~ 

<?enc6 unnecessarily and unjuslifiailg, — Seld by 
Houjtajt, J., that the Judge was not at liberty to 
reject, as matters which he could wholly leave out of 
considfration. any of the evidence before him in a 
case where the witnesses were unUupeaehed iu their 
general character and uncontradicted by any testi- 
mony ou the other side, and where there was no 
improbability in the facts which they related, and 
that the probative force arising from concurrent 
testimony was the compound ratio of the probabilities 
of the testimonies taken singly. Eadita Kanx Deb 
f. KaBATA Dosses ... 7 "W. R., 106 

98. Evidence of wit' 

nesses found, unreliaiie in criminal case. — A Judge 
was held -to have done wrong in throwing out the 
evidence of witnesses tendered by the defendaut iu a 
civil action, merely because, they have been found 
untrustworthy when examined with reference to a 
■ charge of breach of trust acainst the same defendaut 
in a criminal case. LAUD Chabu Hot r. Bbi-sdabtjn 
•Chundke Kot . . . ISV?". E., 228 

97. — — ^Evidence, Weight 

of— Witness, Evidence of, part of which is dis~ 
believed, value of. — If a part of the evidence of a 


■WITKESS— ClVn. CASES— co«/.«aeJ. 

7- CONSIDERATION AND ITEIGHX OF 
EVIDENCE — conefu ted. 

witness is disbelieved, other evidence coming from the 
same quarter must be viewed warily, but that does 
not exonerate the Court from weighing whatever 
evidence has actually been tendered and the mode iu 
which it has been met. Raaies-wab Kobe v. Bhabat 
PebshadSahi . . . 4 C. W. IT., 18 

98. — Evidence of person 

who has been conciefed of perjury or other offence. 
— The evidence of a person who has been punished for 
perjury or of a person who has been convicted of a 
criminal offence can hardly be entitled to the credit 
that would be given to the testimony of a person 
against whom no such imputation can be brought. 
Doobges Kai V. Doobga Rai . 2 W. 'W,, 97 

90. Evidence of truth 

of witness. — The observation that the evidence of a 
witne.ss proves tco much is nut rebutted by the 
suggestion that it cannot be supposed that the witness 
was suborned, for, if be was possessed of common 
shrewdness, he would not have overdone the thing 
.and then have given rise to such an objection. 
SoOBIAH Kow C. CoTAGHERS BOOOHIAH 

[6 RT. E., P. 0., 127 ; 2 Moore’s X A., 113 

100. — Credibility of 

witnesses— Professional witness — Witnesses in 
former eases.— The Privy Council, referring to (he 
generality of the Priiicip il Sudder Ameen’s observations 
as to certain Witnesses having given evidence in other 
cases, observed that, tbougli it was a legitimate, 
objection to a man’s credit that ho was a professional 
witness, yet to state broadly and generally that a 
witness bad given evidence in other cases, and there- 
fore became unworthy of credit, could only tend to 
increase the indisposition of respectable persons to 
come into Court as witnesses, which was one of the 
social evils of India. Labi. Behabbb Laie r. 
Goebe Bbebbb . . 18 "W. E., P. C., 285 

101. ~ ■ — — Discrepancies in 

statements of witnesses. — Discrepancies in an account 
of what took place in a conversation are not a suffi- 
cient ground for disbelieving statements made by 
different witnesses. BnAJU Siira v. Kaiekath 
Tewabi . . . 8 B. L. E., A. O., 332 

102. 1 __ Oround for dis~ 

crediting ictVness. — A bare allegation by a defendaut 
in his written statement, without any proof in support 
of it, that a certain person is his inveterate enemy, is 
not sufficient to discredit that persou's testimony. 
Kasikath Shaha V. Dwabkanath Sibeab 

[9 B. E. E., 215 : 17 W. E., 550 

8. PRIVILEGES OP WITNESSES. 

108. ^Exemption from appearance 

iu Court— Not ires of rank, Prejudices oJ\ to appear 
in Court. — The prejudices of natives of rank to 
appear as witnesses in a Court of justice will not be 
allowed to relax the rule that the best evidence must 
ho produced of which the cose is susceptible. Rak 
Mohue Mookebjeb v. Nubsing Deb 

[1 Ind. Jur., O. S., 83 : 137. E., P. B., 54 
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>rB6J>aDBllr E*«MOBr’»JIOO£t»J*l 

I'JO 11I(L7 378 
Sm e ItlMT-UJ RiK aw It, 03 


t. iT.T« CncvnES CnownnBi r ‘•rj.rr 
BCBES Libia 13 W E. 45 

154 , Exemption from suit In 

respeetof avidenca— J / «•/ — ttht 

ft dttet — Vt to Ur, nn ot b« used tor Umi|; « a 
re»i^ctof« d DC g takrtlwa naindeiAlin- 
cc^ eg U llicu dr e br {*!>« tEr* iLojId l« 
proceeded *c» n»l hj tn lad rlucnt for r«Tp.rT 
GrKtsBDcTt WOT SIcqbxsrakCbovpmst 

[11 B Iv It, P C C21 17 W E. 263 

106 lUghtofKUit— £ oa t~ fa* 

der «f erei l« k lutti «rl I I •■drr exaia »n» > a 
a ,^ad e al proreed — A V ,s rot a 1 art of 
^uxtice * tbfolut ly fn 1 cl at o an}t> ag he 
nuy Mj M a V tn >. W r rtf r ike (atir <inxy 
uo trh h be u call duaacu Tl 
lord to rria r demt, t f r tUo re (he « atm i>t 
etaplused of be ng id se I n ti » (^a I (a lia«« 
bets toadc be the <kf odaLt aide I oa etas a« 1 aa 
a vus u dbnnc tt r b ar e of a caac before a 
blagistratc It me foood that the itaUiB I vaa 
™«d, m aQt««r to qo atiou pot to the d feadaut aa 
a nbi ai and allowed by the Coort aa releeant t-r 
U)< raae Tho pUrntif alleged Hat d e aUUmeot 
vaitiade naluiooJ) that the d<trodaot b<reb d a 
grudge aud that U aaa to g e «t( to that griidi,e 
audlouijare hu I puUUou that the (UteiDcot wat 
uade iiild lb t the I a Bl du loard bO eauae of 
acUm and that tbe lo t had be n leopc ly d amued. 
BsisnsoB ^oon e BtcBauau mbcab. Qaa 
xnxxB SisaB r. Goxi Eu ato Dai 

tLE.B^lSCal<b.294 

btt CBiBABsasa r TBUma!!! 

CE Ik EL, 10 Ua<L,87 

103 BefamaUsn— Peaat Code 

« i.d'O If , l„u If A oil coat cled 

nsder a 00 of tbe 1 at Code of d faoi S S bf 
loaViDgac rtain itat meut ebru und r croefexam^o 
atioaaaaw tn u before a Court of er miaat yurudie 
Uou. Seld that the eoanrlran araa ood. Tho 
Statmtutiofr. tcciMive pm l^eJ If f,!*. the 
remedy u by inictrocnl for perjurj and s « for 


WITIfESS-CrVII* CABES—evaefadeJ 
& PRIVILEGES Ob WIThEa^ES — f»*c.a/ii 
mrot iwrl* a<J cf «M “*<1* 
defWQg la the *ilaiae-bcx and tbtr*{«e a-ao-aUly 
puTdrttA Per illBBOon J (eoo/re). that lie 
40 itioa *heU«x or cot the aUte meet oc» ^iaa»d of 
wai rsa-le ly defendant to eoarae of hj d pw lOa, ce 
aftrrlt waa fiouLfd, and *bett ha WM no ICetr la 
the «ili]ria-t«s had uot heco tried, and tU erit 
tp Ibe caao for truJ on the amJ *xa n U, 

lurtlMT that iLeEo.luhlaWof aiandcrat fonu-g 

part of the lair of lUfasnat on. and ai mch draw , 
aomrathat arh Crary dut n« 5 «u Ufjern woru act^ 
alle ffr te and won^ nqtiris p cof of iprcal f* 
artnal damage la not appUcahle to thia omntiy 
e ther by rcaaon of any aUtd xey proTUica « by asy 
tut form (ireiae of dtoiaioo ludlel nt to raUt^ an«h 
, dutuBtama aa pa t of the eomteoa U* of » niuS 
I ludiaj that »h]lil the Lnjiah lew of defaaatioa 

rcTosn annod It BClioj Utween d fijaa-ioa M lactt 
and perwnal lojuULiciiilliatiiriy tbelaw fBr^a 
India iteo, ultra PirMi.a] fniultKorey d by abjure 
laopnape aa artionah e ftr tt » tboat preri ^ 
or artnal damareitbat rath abaaire and laasi ^ 
lacktu e unleta tifMedor pro.rttfJ by Wbrr 
ruleofUw alinUtlfainb*taaliT*cafl**‘J*^f” 
andantiltninry apar* frees d faroa.Ji^ and lU 
, BJalire la aa ct mint of 1 ablity for abaat* 

1 laaniMig lansnage and lUt Ka'i" ” 
prauo^ Of infcTTid, aaleea the cootoarr «a ***”! 
that «h« tbe d fmdant it abeJsUlj pnuJiE« 

1 troterlrdbyrtuiooeftheoicecroeeaiw* 
he isployid larh laoiraara be nni.f» W^e^ 
, aabirntoart 1 J ah Uty for datoi^e 
I aaypl aef)aa.iSfat»nUiedBrMI««ta ‘““j;’* 

ofth atateiariita eontained Is Ihea *v 

lOrlanguapecraipUintdof lhaltha ruliof 
U» as to tbe pi t Irge or protrttMn of a* tarw » 
regard to d fasaury aUtemoiU made 1“ 
toa u Uued npos a pnU c po ley wb eh »* 
applira^U to lEaulUa*. and ahua re ^aajna^l uaed y 
a ci w tneaa aaJ luth elat loenla oh n made “ 
■atofu-boa art pnrd-gd and pfit«UA«rea‘to,b» 
made aul cioaily and falaily ao lo®c **“?•, 
xrleraat to the iaqnixy ia the broad *( • nae *I 

phra»e and that, ereo ithtre anchautementaha 

rvf noce to the lofairy the dtfrodant may P™ 
the^anceof mal et and that they ireie » 
polfulh for the publ « gool blaww „ 
Uaurhix^B LlkE„IOAlh.«> 
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• 'j>ec al damaye— The pla utiB war 

xeatert a 

tr brtwKD him and dif -ndant, the def 

1'“’ ‘bet there waa 

^ ty brtkMti t m and tbe pUioliff and oa (he 
C<mrtuHininD2tokn wuhti waa the mine of enm^ 
u«d ^ meuLaTt^ 

^xUPa A»e nt *a» Itegu Wle jr,l4 by Beod- 
r the cnVcmstancea *t*e 
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CASES 


— CE.IM1IIT AE 

— conit!iueii‘ _ , 

0. COSSIDEKATIOS AS» WEIGHT OE 

- 

See Cases usdek Accosipeice. 

See Cases hsdeb Ateeotees. 

See Cases tjsdee Cohjiissiox— Cbimi- 
^AX> CaSEs* • 

COlIPEAlXAIg. ^ ^ ^ 

See Cases hsbeu CBniiXAi. Pkocedcbb 
CODES, S 3. 288. 2S0. 

See CASES TISDEE EVIDESCE-CBIlICfAI. 

Cases. 

' ggg Cases esdeb Evidence Act, 18/-, 
s. 33. 

See Cases hsdeb Palsb Evidbxce. 

See Houday . 8 B. Ij. B., Ap., 12 

Sae Jodge-Dute ^ ^ ^ 

5aa jHDGE-QHAEIEICATIOKS^DlSftHA^ 

xrsicATioKS . - J-^;e .‘:252 

20 w. R., Cr.. 16 
25 W. E.. 121 
6 B. li. E.. A. Cr.. 7 
I.Ii.K.,2 Cale.,23 

See moisxBAXE. ^ 

See Magisteaxe, Jhbisdiction ob— 
Gbxeead J^sDimox. 

i.L.E.,19 AIL, 302 
3 C, W. N; 607 

Cases itsdeu Possessiox. Obdeb 

OB ^BIAIISAE COUBTAS IO-ETIDEXCE, 

3l0 DB OB Takisg, etc. ^ 

5aa Calc., 755 

5,a SAXCiiox bob Pbosecuxiox-Poweb 

XOGBAXTSA^-^^^g^^^^ 

^ I. li. K., 16 AD., 80 
Compolliiig to answer— 

5aa Etidexce Ac^ 3A32. ^ 

^ I. L. R, 16 All., 88 

- Competency of— 

5aa OAxns Acxs, 207 

lb. R.11AR,183 
14 B. L. B., 54. 294. 295 note 
I.L.B., ISBoim, 359 
I. L. R, 18 Mad., 105 

, Cross-examination of 

See PECoaxizAxcB lo keeb Peace- Pob- 
»™“»“°[1=S.'S?.4'0.10..865 


■WITMESS- 

— continued. 


-CRIMIMAIj CASES 


- Deposition of- 


■ ■— - 

See Cases hxdeb Evedesce — C siiiniAii 

Cases— Debosiiioss. 


- Examination of — 


of- 


See Cases mniEit COiiPiAixT— Dis^^ 
OB CoupLAiST— P ower ob, axd Peem- 

^IXABIES xo, 388 

yaa CBnUXAEPBOOEmOBBCODE^B 3 | 0 .^ 

Sea Cbimisab Mad., 445 

A'aa Evidence Acx^s^ 13 L ^ 

not producing document. 

yaa COXXEAIBX 

■ [I.L.K.,13Boin..63 

Person appearing as. Statement 

See CsniixAi. PnocEnraE Codes, s. 
11872 , s. 122 ) I. L. R, 3 Bom,, 643 
^ ' [L RE., 4 Bom,, 15 

Privilege of— 

See Cases trxDBE Debamaiios, 

See Cases itxdbe PABDAXAsnixWojiEif. 
Kefusal to answer— 

I. L. B., 13 Bom., 600 
I. L. E., 23 Mad., 544 

Befosal to resummon— 


See CBisasAi Pbocebdisgs. . 

£,ee UBiiu- ^ ^ 2_ ggg 

1 persons competent or not to be 

1. ^yi^NESSES. 

, - Judge— Comyeienl witness . — A 

JuU^e 13 a competeut ivituess, and can give evidence 

in a case being tried before bini3elf, even thougb be 

laid the complaint, acting as a public ofecer, pro- 

Ihereir&om dealing judiciaHy ivRh the 
's“g .'4b!rr!a. Cr!. 15;13W.E..Cr.. 60 
See Rousseau e. Prxxo . 7 W. R, 190 

_ Magistrate— EBidance Act, 

121— Power of Sessions Judge to compel Magis- 
trate to aiee evidence-privilege of witness.-X 
SksLs Judge finding, in the course of a trial, as 
Hin pvamiuation of the accused person taken 
^.emSTsutordinato Magistrate, that the 

jfoSs«rs s .1 A.1 !c o. Ml w -t 


VrXTIfESS— CBIZIl^Alj CASBB 

— ttiUitntJ. 

1 PET'-ON^ COIIPETBXT OK ^OT TO BB 

WITN KbSB3-~«»ii 

fill}* totrplud V lb laiEirosci] tbe nwm itinz 
Migistntc isd Id b bu e id ste tb»t ibc arntM 
pcrton duljr nulc ibe iltUmnC rrrardcA Tbe 
blaputrue of tb« dutntt objitUd to tbi« pntwdis; 
of Ibo Scisioot JadgF roQt^od n tbot it vw ** eon 
Imj to U» The '•(mom Jodje nfeirtd tbe 
qoiitxn. wbd) (rcr cot bu pncpcdio. vatmclnr; 
to Jaw to the U pb Court Ptr “■TTiST C J 
Pttuios J Ow3im.n J and'THioBT ^~Tbat 
tbepn hgt g Tcsb; a. 121 of Art I of IS 2 u the 
prmlfge cf the witucM, tA it tbe Jodpe or 
Mapatiate of abom lb« qOMtioa it uled if he 
waiter inch pnnkge or doea rot object to »ea«<r 
tuch qnealxm, t doti eol 1 e la lb* moatb cf any 
other pCTioa to utert tbe rmilc,* the rrlertore 
the objection cot bav nj hern tab a by h« <iit«tdi 
naU blagutraU buttbe Van»ti»l* of U, dutnet | 

That a ‘kuioM Jo gc vb k trjirs a cate ciocot 
ccmiKl a e matt o^ ll.g .t^« to anor , ,b,««u 
M to bit own nindnct la Coort at totb Magamte 
E5*r»H3 or I»Dj* • CtiUB* Kiuk 

(1. L. BL, a Alt. STS 

, J»Jff tff •• COM 

-^.y af«/e r -la a me lo wbieb I 

a Depnty^ag ttr»>« t ck an tciire part is tbe cas- 1 
twe of »«!«» cbargtd * ib baiii>|lefa iccmb^ 
“‘•“‘’’i' -r»n«t Wboo be biamlf 
M ^ ’y ‘“'■1 -tehonaJ , 

failtatetctbearcnced to farw be coulA wUt wc» 

kU Mold bm tfi jBiotj asd the pritoatt b mtb 
aituation bed a njbt, if be tUogbt it deutalle I* 

£KCfa'..’rK t &r. 

or TBS rrrrnos o? Braso CBreati Pici 

[20 W E., Cr,7e 

fact. Per mAsiw jn-Jc* of Uw and 

1* ^ The emr clioo u at^^Pne^iw i . 

^ [K Xa B., s Calc., 405 

^t(a..bc«<Kci«^ “ Bap,. 
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1 PEKsOVs COMPKTEXT OB iOT TO BE 
tnT!«E&''Ei>— eeaf nttJ 
who b enpaaid m trjut,. the ptitoarr'e apprab If 
the AppclUte Court anbea to aactrUia aay fwa 
nlatisg 0 tbe cate from tbe Idagtirate nM cw 
aictcd tb* aerturJ be iboald eumioe tbrEagut.'att 
cB oatb or adlimo attncalica m the tame tsa ca at 
an enSaerjr witctta l<xi> c. tiiaisira Dixxi* 
[8 Bom, Cr, 123 

8 Erata gal ra c/ 

JJayulr^ti fryiey rcur— Cate in wlucb tbe H,b 
Coort perts tUd » Deputy blagu rate to be euaiaM 
oa b laalf of a pdilioscr wboae cate vte inT(tt!j^.<d 
by tbe Deputy EagbtniU Qcfto r. Ermio> 
soostslcr . laWB^Cr^dS 

Z. iff * 1-1 (J tes ZtimcB Jet 1^' 2- 
7 ■ ■ ■ . . — - EriBOoer— rea^enryperdr* fo 
^tr(4rr — rtseedure u to tmderio„ a parJoa U a 
pruoDir Lefcn (cajcmicgbiiB ua wtUina. ditcuMed. 
QCBES r Gioaiv 

Ceai..ii,Ap,50 lawn.cr^so 

6» — ■'. .. . C<hdtfggi»»it 

E'eMiaoficn if aa wt/aeorr —tVberr there u so 
coaniu ty it btimt, any evr of a sosba cf pa 
toiwrt jointly indirtnl tnay be called e« a vitoeN 
titbtr t« Of agamt bw ra-ikfcDdanU QrxD a 
jasirTr^BDC eWB,Cr,8l 

0 — ■ Trutun tntJ 

taftlirr jMct/y— XneMtaefiCB ^ ear ee nfaree 
eye art eaeaer.— tTbere two pruoao* are t-wl 
toptber for diSimt (Sierra (cniB Ped la tbe »ae 
trioaactioa. it ie ispropcr aad illegal to (Xtatae ooe 
pntoDir ae a wi.nru aganat tb* ottor Is tst 
xancx or Ditto 5C.Xalb,3<4 


lO ■ Person brought up with 
accused and not diBCbarsod— J penoo apjn* 
bendeu by tie peuer asd broogbt before tie 
bate a ih Lhe acented la, Ibeagb cct ditetorgol by 
tie Vaguliate a coapetent (ri.ar>a agauut the tr- 
eated proi bird he be cot charged along « tb tbe ac^ 
cnied. Kbo a. hiBitax ‘^rsois 5 Bom, Cr, 1 


11. ETidcoce of woman ^ 

charge of adaltory —A p’rtoa may tall dw 
(eiEaa witbwboiu beiaaecnted of barms lAdtcmal 
aUncorae at a witncta on bii behalf It ^ 
tecaoo aWB,Cr,93 

13. Person against whom 

loa order Is sought— Cna gal JVoredef* W" 
■l«!Sa/. » 4SS— Ofifrr/M- mg e/eMacc-Aprt^ 
gunrt wboro an order foe maiatoiasce 
. *6S of the Code of Cninital Procedure • afK** ** 
i cmpitc&t wilneaa oobit own btlaJiatcci 
ecdingt DutALiAr ^iBSsJiS , 

(1 1> D, 18 AIU lOT 

Seehra blLEOiiinc BisiT'ixi. Jis 

CI.I-B,18Ca3e,«W 

13 

II9-Ce«/«fracf «/ wreeai c/ /eeder yc'[^“ 

ihe eomprUney of apenou totcttlfy ajawiw^ 

tanudiuoa pneedeut to the admmutratics to 
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WITNESS — OBIMUTAL CASES 

— continued. 

1. PERSONS COMPETENT OR NOT TO BE 
WITNESSES— coMcIurferf. 

of aa oath or affirmation, and is a qnestion distinct 
from that of his credibility when ho ]>as been sworn 
or has affirmed. In deternuning the question of 
comfietency, the Court, under s. US of the Evidence 
Act, has not to enter into inquiries as to the witness’s 
religious belief, or as to his knowledge of tho con- 
sequences of falsehood iu this world of tho next. It 
has to ascertain, in tho best way it can, whether, from 
tho extent of his intellectual capacity and under- 
standing, ho is able to give a rational account of what 
ho has seen or heard or done on a particular occasion. 
If a person of tender years or of very advanced ago 
can satisfy these re<iuircments, his competency as a 
witness is established. QuEEK-EiiraBss c. Lae 
Sadai . . . I. L. B,, 11 AIL, 183 

14. JEeidence Act 

(I o/lS72J,f. IIS — ■Hcidence of a icitness illejatlt/ 
pardoned, iy the police — Meaning of “accused" 
in s. 343 of the Code of Crimfaaf Procedure C Act 
X of 1882). — During tho course of a police in- 
vestigation into a case of house-breaking and theft, 
several persona were arrested, one of whom, named H, 
made certain disclosures to tho police, and pointed 
out several hou-es which had been broken into by his 
accomplices. Thereupon tho police discharged him, 
and made him a witness.' At tho trial ho gave 
evidence against his accomplices, who wero all con- 
victed, Seld that the evidence of 1C was admissible 
under s. 118 of tho Evidence Act, though he had 
been plecally discharged by the police, Seld also 
that by the word “ accused” iu s. 342 of the Code of 
Criminal Precednre (ActX of 1882) is meant a person 
over whom the M.agistratcor other Court is exerebing 
jurbdietion. Quees-Embbess c. Moea Puna 

[I. L. B., 16 Bom., 661 

15. — Accused persons 

under trial separately for a suSstantive offence 
andforalelweniof that offence oampetent taitiiesses 
on each other's behalf— Criminal Procedure Code 
flS83 J, s. 342. — Prisoner A was tried for an offence 
under s. 403 of the Indian Penal Code and was 
convicted, but was sent to a Magbtrate of higher 
powers than the conv icting Sfagistrate to ha sentenced. 
Whilst hb ca.se was pending before tho second 
Magbtr.de, prisoner M, being on his trial separately 
for abetment of tbo offence for which A had been 
tried, applied for A to he summoned as a witness on 
his behalf. B’s application was refused. Seld 
that 3. 342 of the Code of Criminal Procedure was no 
bar under the circumstances to J’s giving evidence 
for S, and that B’a application ought to have been 
granted. Qcbes-Eubbess ». Tmnsm Sahai 

CI.L.E.,20 AU.,420 

3. SUMMONING WITNESSES. 

16. • — Dispensing -with, personal 

attendance of witnesses — Deposition — Trial 
before Sessions Court.— It is only iu extreme cases 
of delay or expense that the personal attendance of a 

■ VOIi. T 


■WITNESS — OBIMINAL CASES 

— Continued. 

3. SUMMONING T7ITNESSES— conNnaerf, 
witness before tho Court of Session should be db- 
pensed with, and tho evidence given by him before 
tho committing Magbtrato referred to. Eiipeess 
u. Muiu . . . . I. L. E., 2 All., 846 

17. Application to • enforce at- 

tendance of witnesses— Witnesses for defence — 
Examination of accused. — In a c-ose under Ch. XV, 
Code of Criminal Procedure, 1831, it was incum- 
bent on the accused either to produce their witnesses 
or to apply beforehand for a summons to enforce tho 
attendance of any witness who was not likely to 
appear without a summons ; it was not necessary in 
such cases to reeSrd tho examination of tho accused 
with the same formalities as in cases under Chs. XII 
and XIV. Quebk c. Chedes Eoosjra 

[14W.E,, Cr., 76 

18 Discharge of witness from 

attendance. — It b iucumbent upon a Court when 
it discharges a witn-sss from the duty of attendance 
before the trial is ended to ascertain from the accused 
whether he has, or b likely to have, any need of the 
witness’s testimony; and if he has such need, then 
to take such steps for insuring tho presence of the 
witness at the required time aa may be necessary. 
KmnuixJOKDHABEB SmoH ®. Pebsiiadeb Mxrsmni 

[22 W. K., Cr., 44 

19 , Biscretion of Court as to 

summoning witnesses— Criminai Procedure 
Code, 1872, s. 192 — Discretion of Magistrate as to 
examining tciinesses. — It b entirely within the 
discretion of a Magistrate conducting a trial in a 
warrant case to admit evidence on behalf of either 
side at any stage of the trial, s. 192, Act X of 1372,' 
applying to such a case; but the Magbtrato, in 
exerebing tho discretion conferred on him by this 
section, ought to have good reason for allowing 
witnesses on tho part of tho prosecution to be inter- 
posed in the midst of the case of tho accused. 
Queex V. Kassv StsGH. Queen o. Hubboeeb 
Singh . . , .21 W. E., Cr., 61 

20. . Duty of Court as to sum- 

moning witnesses — Crimtnai Procedure Code, 
1872, s. 359— Adjournment for appearance of icii- 
nessessjor defence. — Certain persons were charged 
before the Magbtrato with rioting, and being called 
upon for their defence, named several witnesses, and 
summonses on the following morning were issued for 
their appearance, but they were not found. The 
accused then applied for furthertime for theappe.ar- 
ance of the witnesses. This the Magbtrato refused to 
grant, .and convicted the accused, S eld per J ACKSON, 
y., that this being a warrant case, it was the duty of 
tho Magbtrate to summon the witnesses that might 
bo offered by tho aecus'cd, and that he might at his 
.discretion have adjourned tho case. Seld further 
per Jackson, J., that the meaning of s. 339 of 
the Criminal Procedure Code is, that if among the 
persons named by the accused as witnesses, the 
Magistrate considers that any witness is included for 
the purpose of vexation and delay, ho is to exereba 
hb judgment and enquira whether such witness b 
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WITITESS-CIIIMIITAL CASES 

— conthiued, 

2. SDM3I0SING WIT3s’ESSES-coni;j)»£rf. 

Uo delivered to the Magistrate, summoned and cia- 
minod. Quees v. Pnosuifso Coo.uau Moitko 

[23-W.E., Cr,,68 

32. Criminal J’roce- 

dure Code, 1861, s, 253. — Under g, 253 of the Crimi- 
nal Procedure Code, 1861, it nas imperative on tlia 
Magistrate to sumniun the witnesses named bytLo 
prisoner. QvsBir t. Mudsooddbes 2 dST. W., 148 

33. - Summon i » g 

witnesses for accused — Criminal Procedure Code 

' (Act XX V of 1861) 's. 233.— Per AlssME, J.— In 
atrial under Ch. XIV of tlio Criminal Procedure 
Code, the Magistrate naa not bound, under 
8. 253, to summon any witness whom the accused 
might require. It was only discretionary with him 
to do so, and in the circumstances of the present case 
ho exercised his discretion rightly in refusing to 
summon the witnesses asked for. Per Patie, J. 
(differing). — The right of an accused to have wit- 
nesses for his defence summoned during the pendency 
of the trial is an ordinary and natural right, and this 
right was not taken away, but affirmed, by s. 253; 
the Magistrate was bound to summon the witnesses, 
though it was discretionary with him to adjourn the 
trial. In the present case, treating it as a matter of 
discretion only, the Magistrate was wrong in refusing 
to summon the witnesses required. Qcben r. 
Bhoeasaxh Mookeejee 

[7 B. L. E., 584 : 16 -W. E., Cr., 28 

34. — discretion of 

Magistrate — Criminal Procedure Code, 1S61, 
ss. 253, 262, 263.— S. 253 of the Criminal Procedure 

'■Code did not apply to cases triable under Ch. XV 
of that Code ; and- sa. 262 and 263 were applicable 
when the offence was not punishable with more 
than six months’ imprisonment j and it was iu the 
discretion of the Magistrate to summon the witnesses 
for the defence, if he cansidereel their evidence 
essential to the just decision of the case, and incum- 
bent on him to summon them only if it appeared to him 
that they were likely to give material evidence on 
behalf of either party, and that they would not 
voluntarily appear for the purpose of being examined 
at the time and place appointed for the hearing 
of the complaint. Qubes v, Mohebee 

[2 ISr. W., 303 

35. — — — • discretion of 

Magistrate — Criminal Procedure Code, 1S61, 
ss. 227, 223. — Where a prisoner, under s. 227, Code 
of Criminal Procedure, gave in a list of the witnesses 
he wished to summon, after his case had been com- 
mitted, the Magistrate was hound to exercise his dis- 
cretion upon the point, and to state whether he would 
summon the witnesses or not, and heougUt to stattfhis 
reasons for not doing so. If he thought the witnesses 
were included in the list for the purpose of delay, he 
should proceed under s. 228 of the Code. Queee o. 
Eajcoojiae. Moobee JEE . , 16 "W. B., Cr., 14 

38. discretion of 

Magistrate — Criminal Procedure Code, 1872, 
ss. 215, 382. — It w.as not incumbent on a Alagistrate 


WIPITESS-CEIMIM-AL CASES 

— continued. 

2 . SUMMOXIKG WITEESSES-conrinKei?. 

^ to summou every person named as a witness by the 
complaint. S. 215, cxpl. 3, of the Criminal 
Procedure Code, 1872, must be read with s. 362, 
which vested a discretionary power in the Magistrate. 
Jeedhabi Sisoh r. Sdeeece DorAL 

[23 W. E., Cr., 9 

See, however, Emeeess c. HEiTATtiEEA 

[1. Ii. E, 3 Calc., 889 

EitPBESS OB Ikbia c. Kashi 

[1. L. E., 2 AIL, 447 

Queen r. Pubasueama Kaikas 

[I. E. E., 4 Mad., 829 

Anontstous . . . .8 Mad., Ap., 5 

37, Criminal Pro- 

cedure Code, 1861, CA. XIV. — In a case of an 
offence (such as hurt, under s. 323, Penal Code) 
punishable with imprisonment exceeding six months 
and therefore falling under Ch. XIV of the Code 
of Criminal Procedure, a Magistrate was bound to 
summon all the n itnesaes required by the accused. 
Queen c. Booeaeee . . 14 VST. E., Cr., 81 

88. — Criminal Pro- 

cedure Code, 1869, s. 131 — Claims to stolen pro- 
pertg. — Petitioner was charged with the theft of 
certain money found in his honse aud acquitted. 
Proclamation having becnimade for claimants to come 
in and claim the property, no one appeared, where- 
upon petitioner preferred his claim aud asked the 
Assistant Magistrate to summon certain witnesses, but 
the Assistant Magistrate refused to do so, and dis- 
allowed his claim, the ilagistrate on appeal declining 
to interfere. On reference by the Judge, the High 
Court held that the Assistant Magistrate was bound 
to summon the witnesses named by the petitioner, set 
aside that olficcPs order, and directed him to dispose 
of the case after taking due steps for securing the 
attendance of the witnesses in question. SOQKHAN 
Sahoo ®. Goteenmenx . . 18 W. E., Cr., 5 

89. dsstie of summons 

— Criminal Procedure Code (Act XXV of 1861), 

3, 318 . — Although there was no mention in Ch. 
XXII of Act XXV of 1861 of any particular provi- 
sions under which witnesses mightbe summoned, yet it 
was the duty of the Court, if parties could not pro- 
cure the attendance of their witness, to issue sum- 
monses for their attendance. IN the ilattbb oe 
THE EEirriON OB Shaiiasaneab Mazujidab 

[9B.I,.E„ Ap„45 

SsAiUSUNKUB Mozoojtdab V. Anunemoxbb 
Dassxa .... 18 W, E„ Cr., 64 

40. G-round for post- 

ponement of case . — A Magistrate was held to be right, 
under the circumstances, in not postponing the case 
for the purpose of summoning witnesses for one of the 
parties. In the iiatteb op ■ the petition ob 
Gatinda Chaneba Ghose . 9 B. L, B., Ap., 89 

4L— — Xon-atteiidancs of 

witnesses— Criminal Procedure Code, 1881, s. 269 
— Ground for adjournment of trial . — In a trial held 
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■WlTSTESS-CKIMIISrAIi CASES 

— continued, 

2. SUJnrOKING WITNESSES-confiiiued. 

48. — — — — Omission to tajce 

steps to summon witnesses. — A complainaafc in a case 
who mentioned the names of Bevcral witnesses on his 
hehalf was requested to produce them on a certain 
date. Instead of doing that^ he produced onjy two 
witnesses, who were examined. Reid that, as the 
complainant did not apply to the magistrate to issue 
summonses on the other witnesses, or ask him to 
proceed under s. 262, Code of Criminal Procedure, 
1861, the Magistrate was not wrong in law in de- 
ciding the case on the evidence which was before him. 
Queen o. Noiobuk Bera . 15 "W. E., Cr., 87 

47. Refusal to sum- 

mon witness for accused — Rarlicipation in charge 
— Illegal coniiction. — A refusal to sn mmon wit- 
nesses cited by an accused, on the ground of their being 
implicated in the charge, vitiates the trial and con- 
viction, Eiit Shahai Chowdiibs v. Saneek Baha- 
DUE . 6 B. 1j. B., Ap., 65 : 15 "W. E., Cr., 7 

48. - Refusal to sum- 

mon witnesses named for the defence . — Where the 
-Subordinate Magistrate convicted certain persons 
without allowing them a proper oppmtuuity for the 
summoning and attendance of witnesses named for 
the defence, the High Court quashed the conviction 
and directed the Subordinate Magistrate to re-hear 
the case. Anoniitous . . 5 Mad,, Ap., 27 

49. Criminal Rroce- 

dure Code, 1S72, s, 303 — Warrant case — Refusal of 
Magislraie to summon witness named hg accused — 
Rrror or defect i» proceedings. — Where the Magis- 
trate trying an offence rejected an application by tho 
accused person that a certain persou might bo 
examined on his behalf either in Court or by commis- 
siou, without recording his reasons for refusing to 
summon such person, as required by s. 362 ot the 
Criminal Procedure Code, — Reid that the convic- 
tion of the accused person must be set aside, and the 
case he reopened by such Magistrate, and the appli. 
cation by the accused for tho e-vamination of such 
person be disposed of according to iaw. In the 
HATTEBOE THE PETITION 05 SaT NabAIN-SIXOH 

[LL.E.,3 AIL, 882 

50. — Criminal Proce- 

dure Code, 1SS3, ss, 256, 257 — Right of accused to 
call witness upon charge being framed ina warrant 
case, — The accused was charged with having commit- 
ted an offence under s. 420 of the Indian houal Code. 
On tho last day that the case was taken up, certain wit- 
nesses for the prosecution, who had been examiaed-ia- 
chief, were cross-examined by tho accused, and upon 
tho conclusion of such cross-examination a charge 
was framed. Tho accused then stated that he could 
produce witnesses if tho case were postponed, but 
tho Magistrate refused postponement on the ground 
that at the outset the accused had stated that ho had. 
no vvituesses. Tho accused moved tho High Court 
and stated iu his affidavit that what he had meant 
was that he had no witnesses present in Court. Reid 
that, under ss. 256 and 257 of the Criminal Procedure 
Code, the accused was, as of right, entitled to an 


■WITNESS — CEIMlISrAE CASES 

— conti?tued. 

2. SUMMOMIKG WITNESSES— coHfiMued. 
adjournment for the purpose of adducing evidence iu 
defence. Ehia^ Ajj v. Ja&at Chandba Baneejbe 

[1 a W, M,, 313 

51. — - Right of accused 

to hate witnesses resummoned and re-heard — 
Criminal Procedure Code (Act X of 1832J, s. 350 
{aj, 3. 537 — Commencement of proceedings— 
Interlocutorg orders— Trial, Meaning of— Right to 
hate wdnesses summoned and re-heard — Irregular- 
ity — Refusal to recall witnesses. — An accused 
persou docs not lose the right of having the witnesses 
re-sammoned and re-heard under prov. (o), s. 350, 
of the Criminal Procedme Cotie, because an in- 
terlocutory application for enforcing the attendance 
of certain witnesses has been made and granted not 
at tho irial, but before the trial and with a view 
to the trial. The proper time for matiug such 
application is when the trial commences before the 
Magistrate. The expression “trial” means the 
proceeding which commences when the case is called 
on witli the Magistrate on the Beach, the'accused in 
the dock, and the represeuCvtivcsof the proaccutions 
and for tho defence, if tho accused bo defended, 
present in Court, for the hearing of the case. S. 537 
of the Crimlaal Piocedure Code cannot cure the 
defect iu the proceedings by reason of tho Magis- 
trate's refusal to rc-summon and re-hear the witnesses 
iu coatraventiou of prov. (a), s. 350. Gouee- 
SdiDA c QUBE.V-BirPEEaS 

[1. L. B.,26 Calc., 883 
2 0. W. 485 

52. - Rigltt of accused 

— Compelling attendance of witnesses— Scidence 
— Criminal Procedure Code fAct X of 1332), 
s, 257. — Ccitain wituesscs who had been summoned 
for tho accused failed to appear on tho day of trial, 
aud the Deputy Magistrate refused to adjoatn the 
hearing, or to issue fresh processes for tho attendance 
of the defendant's witnesses, on the ground that they 
were all friends of the accused who would come to 
Court if the accused desired it. The prisoners were 
convicted. Reid the conviction must bo set aside: 
tho Magistrate iiaving once granted processes, ho was 
bound to assist the accused in enforcing the atten- 
dance of his witnesses, Queen-Ehebess o. Dha- 
NANJOI CuowBUBx . I. L. B., 10 Colc., 931 

53. — - Xon-attendance 

of witness, JEnguiry into reasons for — Criminal 
Procedure Code, 1361, s. 221. — It was held that an 
enquiry should bo made into the excuse given by 
a person for his non-attendance as a witness before 
enforcing a fine for such non attendance, iu order 
that the Sessions Judge, or ether authority, might 
fairly exercise the discretion given him fay s. 221 of 
the Criminal Procedure Code. Queen v. Ajiebb 
Khan, In be Beuowak Dose •, 2 27. W., US 

54. Mode of sum- 

moniny icitnesses — Recognizances to appesr. — A 
suboriiinato Magistrate cannot bind over witnesses 
by recognizances to appear before himself. The 
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oUmi tiu tio*e wlusi tie Sttua^ Judge md 
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•WITKESS — CBIMIIf AI» CASES 

— conlinued. 

5. EXiairSTATION OP ^nTXESSES— cojifi'iiaerf. 


■WITNESS— CBIMIITAi CASES 

— continued. 

5. EXAMXATIO^^ OF 'VnTXESSES-ecn/.niifA 


exainint’, the Court refused, wilK reference to s. 363, 
Code of Criminal Procedure, to interfere with the 
Sessions Judge's proceedings. Qtjfek r. JuiiDKit 
SiSGa . “ . . 12 W. B., Cr., 73 

65. Duty of defence as to call* 

ing ‘writnesses — Inference from failure to call 
eoiVjiesjer.— A pritoncr or his counsel is at liberty to 
offer evidence or not as he thinks proper, and no in- 
ference unfavourablo to him can be drann because 
he takes one course lather than another. HrsliT 
Cnuss CBTrcKEBBunr c. Eitpress 

p. L. E., 10 Calc., 140: IS C. D. E,, S58 


unfavourable to the prosecution must bo'drawn from 
the non-production of its witnesses. Qcsiitr-Ejr- 
PBES3 c. Tciiia . . I. L. B., 7 AIL, 804 

69. Discretion of 

JPtiblic Prosecutor as to calling %cit nesses tcAose 
name’ are returned in the calendai — Practice . — 
In a trial before a Court of Session or a High Court, 
it is cntxrelj’ iu the discretion of the Public Prosecutor 
conducting the case for the Crown to call or not 
to call any wilniss or witnesses wheso names appear 
iu the calendar as witnesses for the Crown. Queex- 
Eiepeess r. Dtjega . . L L. E., 16 AIL, 84 


66. Duty of prosecution as to 

calling witnesses — Inferences to le draicn on 
failure to call u iteesses — misdirection. — It is pritnd 
facie the duty of the prosccutiou to call ail the 
witnesses who prove their connection with the trans- 
actions connected with the prosecution, and who 
must be able to give important information. If 
such witnesses are not called without sufficient reason 
'neing shotm, the Court may properly draw an ia- 
fercuce adverse to the prosecution. The only thing 
that can relieve the prosecutor from calling such 
witnesses is the reasonable belief that, if called, they 
would not speak the truth. Ko such corresponding 
iafcTcnce can be drawn against an accused. Ix tde 
S tATIEE or THE EETITIOK 05 DHCXXO KSZI. 
Ejieress c. Dhhxxo Kazi . D L. E.,-8 Calc., 121 

S. C. DHHjiXO Kazi c. Emebess 

[10 C. D. E,, 151 

67. Ohlipalion to call 

ioitiiesseSi. examined tejore Ulopisirate . — Where a 
Sessions Judge gave it as a sufficient reason for 
the non-production of certain witness iu Court on 
the part of the prosecution that they had been 
t-samined by the committing Ifagistiate against the 
express wish of the poffee officer in charge of the pro- 
secution , — Seld that that was net a valid ground for 
the non-producliou of the witnesses iu the Sessions 
Court. In conducting a case for the prosecution, all 
the persons who are alleged or known to have know- 
ledge of the facts ought to be brought before the 
Court and examined. Gdeex-Eicpbess c. IlAit 
SahaiLaxb . . I. L. B., 10 Calm, 1070 

68. Trial in Sessions 

Court — Don-production of material witnesses for 
Crown — Duty of public prosecutor. — It is the duty 
of the Public Prosecutor at a trial before the Court 
of Session to call and examine all material witnesses 
scut up to the Court on behalf of the prosecution, 
and. the Judge is bound to hear all the evidence upon 
the charge. The Public Prosecutor is not bound to 
call any witnesses who will not, iu his opinion, speak 
the truth or support the points he desires to establish 
by their evidence ; but in “such circumstances he 
should explain to the Court that this is his reason for 
not calling those witnesses, and he should offer to 
put them in the box for cross-examination by the 
accused at their discretion. In the absence of any 
such explanation, or of other reasonable grounds 
apparent on the face of the proceedings, inferences 


70. — - Witness for 

Croicn tendered at Sessions trial tclto had not been 

' examined by eommitiiny Magistrate.— At a trial 
before the High Court or the Court of Session, 
the Crown cannot demand as of right that any witness 
who was not examined by the committing ilagistrate 
^ cither before coiiimitmcnt, or, under s. £19 of the 
j Code, after it, should be called and examined. The 
! Court may call and examine such a witness if it 
j considers it necessary in the interests of justice. 
I QUEEX-EilBBESS C. HAmEBD 
i [LD.E,14 AH.,2I2 

71. Witness for 

Croton “not called” at Sessions trial, though 
examined before the committing Magistrate — Duty 
of the prosecution tcith regard to the production of 
such soilness. — At a trial before the High Court 
in the exercise of its original criminal juris^ction 
it is not the duty either of the prosecution or of 
the Court to examine any witness 'merely because 
he was examined as a witness for the Crown before 
the committing Magistrate, if the proseention is 
of opinion that no reliance can be placed cn such 

, witness’s testimony. All thatthe prosecution isbound 
j to do is to have the witnesses who were examined 
I before the committing Magistrate present at the 
I trial so as to give the Court or Counsel for the 
defence, as the case may be, an opportunity of 
I examining them. In the matter of the petition, of 
Dhuano JZazi, J. L. P., S Calc., 121, and Dmpress 
of India V. Kaliprosonno Doss, I. D. if., li 
Calc., 243, approved. Dmpress v. Grish Chunder 
Talukhdar, i. D, if., 5 Calc., 614, and Queen x. 
Ishan Dutt, 6 B. i. B., ^ p., SS .- 13 W. B., Cr.,34, 
dissented from. Queex-Estpeess r. SxAxiox 

P. L. B., 14 AIL, 521 

72. - Obligation n/ 

Court of Session to examine all tciinesses sent 
up by the committing Magistrate . — It is the duty 
of a Sessions Court to examine all the witnesses 
sent up by the committing Magistrate. That Court 
is not justified in rejecting any of the witnesses eo 
sent up unless it has good reason to believe that such 
witness came into the Court-house with a predeter- 
mined intention of giving false 'evidence. Quee-v- 
Emebess V . Baxkhaxdi . I. D, E., 15 AIL, 6 

73. Becital of prose- 

cution — Bresidency Mayistrafes Act (IV qflS77J, 
s. S7, expl. 12 . — A “revival of a prosecution/’ as 
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■WITHESS— CBIMIN AL CASES 

6 2).AJII^A^0^ OF ^^T^ESSES-enl^ twA 
mtntMKieJ la cipl 2 of »• 87 of Art IV cl 167"i 
T4i s (ootoutt a of Uie or ^ iiU inirrutKO 
frrm frb b tlic accoscd bu Wa djrbtrsoA On 
tb« rCT >sl of tic jrCMCOtiOD aU tl* ir tcm • On 
itl<ue cTiJrarc the prowcatioa inUnd to t mnU 
be pxtmmiJ before tie Aleg itrotc ord if astj 
of tl<TO « Tc ciuauicd kt tie t aie of tic mpou 
]tro»rotioa tie; n net be eunuDcd of iiCM Ek 
TBESS t CiirNrEB Nath Dcrt 

[L L. a 6 Calc. 121 4 C E B, 305 
7A 'Witnesses for proeecutioi 

— TI iuut2 a mrd in ireilfl cmaftrdfjtmn ~ 
It li rrc^tiUr to allov a « tneu to be exAinuKit on 
b onU of tie proicmtion after tic pruoo r lot ma le 
bu dil DCr nhco t1 e « tn ei ii not cue to ruLtrad rt 
any uew caie np by tic pruoncr Qntji » 
Cnom Lai. 3 H W 271 

QCIEX r SnAMSItl OBI HOUiAB 

113 W Il,Cr,3e 
lYltre ton r tl pn«cu r h»d f IlDOtire of Ilf 
eridesre tI rh nu to be p n ly lucb « tn«s> and 
mao 111 (3 f ore is alln cn tu the ci drure ef tie 
« tc It til U ^1 Co tt ref 1 d (o Alt tl d« Um 
fonnet co bai sg r eard to u of the Cod* of 
Cnmioal Itrn.drrc Qeii'< e «Bi« K<«lioB> 
Boais ldWlL,Cr,38 

76 Cniiiaof iVore 

dtn Code i«£f i I'S'-^een/l v '<fae<f /ef 
croiifKi 61 — lod r I 3 2 of the Code of Ctia oal 
Frccidore aa Mctucd ibould be call d opoa to <aUr 
apoB 111 defene* and ta prolan 1 1 ciidcscf wleit 
til cate far tie pmctniuoa bit Ucs br^lt to a 
tWie Micre tl nf r« one ieita<« for tie j>roie> 
fatian vai teraUed after lie ptuoncr lad nade I a 
dtf nee, and the prBoner lad oo opptrluo ty of 
ealling ft dtsce a tl nfereneg to ll« cTidtncc of 
tlrt « tncaa, tie U gh Court qoultd tie nritirt on 
andwdtredanewtnal Qcizs r AtiascOtUB 

[13 W B. Cr,15 

70 Witnesses for defenco— 

Cm aal Tr6c,d,ri Cede lb61 e 3 A— Z>.f, of 
Ccart a. to f„ A/,r,_CBd»r a Vi 

of tie Cede of Ctun nal Procedure tie aceoird 
ilould be AAkfd, at tie tod of tie ease for tbo 
proseeution to produce la* exidecee asd >t It at that 
point tie duty of lie Court of ^CMiou to mac -rtani 
who tie w toeMct are whom tie pruoncr deauea to 
ftimiae in li» defence! Qci» r Uoosra 

pa W a, Cr, 33 


WITNESS — CKIMINAE OASES 

6 . El:Alll^AT10^ 01 \VTrM.s‘“La-<f«i/*iafA 
spiUJ, and not a. 2S^ tli 3dag atrate -rtA cot 
otil ged to call on tie accoAcdloprwlocel i« liJt** 
lot iua was bound to liar lliia if they attendfd 
Tolobtanly M Ijr a 2<.0, ria*l ■ tl a £8-* 
sappoeeil to do. Is bs Ubxxa ItcT 

L7IH..n,568MU 
b C BaisniBorr UacntsRor 

POW. B, Cr..88 

79 — Oil y«»<6« 

3Saa tlraU ta iear « fafiiei— rrimiaaf 
tiJe XSfil, 1 SC6 -a, 2C0 of tie Code of Cr touJ 
1 tocedarp oejj rtqnireJ lie Uag j rale to Irar lucl 
aito aM a as lie aecsAcd ilall produce in lie t 
ABosiBors . 41Iad.|5p.,s» 

Qcics r 

80- 


77 - 




------- - — Tie Ccurtqna^dUte 

aeoUuce wlicl waa paaaed upon a pmooti <lo had 

“**« •JUkwbI 

tn^ ^ ^ 

otfB>oailed. Ehuowas, DotasGoib 

.jg ^ __ POW Il,Ct,7 


eeatir'ica — r»>i»»»af }’reeidnn Citdl (Ael 

iJliSl) $ 2tff-ConTUtk>n»cts“deoailep«|ol 

of the UaciAtrat* a imtnUrity la rtfuM-g « * 
before lua under Ch. i,V ci lb* Cit j in»l 1 k>««V* 
Cede to alio* tie eiaainatioi of s 

had been tenlrcdcu behalf oftbo secBird. Ijrw 
e 1 Uuu»sChasibaCu56S1»*ttit _ 

t4B L.E, Ap.,77. ISW E,Cr,77 

$L CrteifM^ 

i,r0CtAt(l6S3) *, f;0-a<f iia- <■<*»<'« «*• 

to., d/er it* dc/eaee -31h» f«^ 
an aic«Md penon coaiaulleJtoaConrt 6f**‘*J**£ 
a Bagutrato hu riAcr td tia de* nee 4.** 
elode the Bagutrale fioai aetusg nnJtr a 
of the Code of CnaioAl l^orttlure! and 
any wits lie* nacoed by tie acenacd as • 
whom ho Intended to call In tie less wii Court, i* 
TUB sums or tbs rtrmos os Lross 
[L E. 18 

83. Crtunaal 

Jure CiJe {I3S3J ti S0$ amt oiO—Suamiue 
—.Where a Ma_iitrate btfisg whoa a eoapuiut wai 
made held an aqnS^ under a SI* of He 
Proeedore Lode for Uie purloiqor aAcertsieini- I 
trail « falighooJ of the compUint before 
pioceaaand after Loldini, »ncl inquiry 
tbearcuacd examined witneu i oa lo b iwta 
altCT a ilart adjournmeot, txaunntd a nitn^ tsn^ 
by tumaelr and found the accused p Ity nnoer * 
otthe Penal Code.-lf,Irf thsl 
AtiwUy wahm lua r „bta under a CiO of tW 1^^ 
Praeeduru Code a rtceirag firH e»->to“ 
ertdenee on both uda had been Ul ^ 

adjourned for judgment, inaAmnch as lie 
atiU a nending cute when inch evidence 
1* *B1 ICATIEB or ASISDA ® jgj 

Baw ilTOu I. Is. IL, 34 Oslo.. 

83. 

exaniaafiew— Tireufeitayc / tetlatueilf ju, 

It U lUe^ on tlo part of a tort 
witaeaiea with the penaluea of it* 



( 9573 ) 


DIGEST OF CASES. 


. ( 9574 ) 


■WlTITiESS— CE.1MI3S.AL [CASES 
— continued, 

5, EXAinNATIOE OF WlTI?E3SES-<-o.ifi!»i(e<I. 
they are evidently giving wilfully false evidence 
or persistently refusing to give evidence of facts 
which must bo within their knowledge. Qdekk- 
Empeess c. Haegobisd Sisoir 

[L li. E., 14 All., 242 

34 ., Becording evidence of wit- 

ness — Ollii/alioa to record eeidince of icitnesses. 
— If a person is before the Court as a witness, 
his evidence must be recorded as the law directs; if 
he is not a witness, and is not esamined as such, the 
Judge has no right to allude to his liaviugiaade any 
statement. QueeE c. PHOOlcuaEE alias Pao- 
EEEE AaiB . . . . 8 W. B., Cr., 11 

85. iFofs of depoai- 

iioit — Criminal Procedure Cade, 1S61, s. 195. — A 
separate a noto of each witness’s deposition was 
required to ho taken by s. 193 of the Code of 
Criminal Procedure, 1861, which was not satisfied by 
a statement that a witness “ deposes as last witness.” 
Usa. c, Beea tslsjo Sebjik . . 1 Bom., 91 

86. — Mode of esamination— 

Pxainination in a^tence of accused.~It is illegal to 
examine the witnesses for the defence aud to pass 
seutenca in the abseuco of the .accused. Bihoobaji 
V. Aeeaho Koetta . . 1 B. L. E,, S. IS ., 8 

Qeeek V. Raiieaxh . ^ . 7 W. E., Cr., 45 

87. ; Examination in 

-aiseaceof accused. — Where witnesses are not exam- 
ined in the prcsouco of the accused, the conviction 
will bo quashed. Queen v. Laiea Ceowbbe 

[2 ISr. W., 49 

Queen r. Eamnath . . 7|‘W, E., Cr., 45 

ANONrstous . . .3 Mad., Ap.,[34 

Queen c. Bajcoouae Singh 8 W. E., Cr., 17 
Queen v. Rahdhun Singh . 11 "W. E., Cr., 22 
Queen v. Eaji Dass Boisxub 

[lllF-.E., Cr., 35 
Queen v. Eussioe Doss . 24 W. E., Cr., 76 
All Meah V. aiAGisTBAXE OP Chittagong 

[25 W. E., Cr., 14 

88. Evidence not 

taken in presence of accused — Criminal Procedure 
Code, IS61, s. 194 . — When the accused has been 
arrested, the ovideuce of a witness for the prosecu- 
tion ought, under s. 194 of the Coda of Criminal 
Procedure, to be taken in the presence of the 
accused. Queen c. Hossain Aut Cuowbhiie 

. [8 W. E., Cr., 74 

89. Criminal Proce- 

dure Code,lS72, s. 327 — Evidence taken in absence 
of accused . — Under s. -327, Criminal Procedure Code, 
1872, the witnesses for the prosecution should bo 
examined in the presenco of the accused when 
practicable, notwithstanding that their statements 
have been previously reporded in his absence. Queen 
c. Booha Chowkbeuab . 22 "W. E., Cr„ 33 


WITITBSS — CEIMIITAI. CASES 

— continued. 

5. EXAinKATIOll OF AVITXESSES— coatmusd. 

90. Evidence taPen 

in absence of accused — TParrant cases. — It is not 
irregular iti a warrant case for a Deputy Jlagistrate 
to take the evidence of the complaiaaut and certain 
witnesses on behelf of the prosecution in the absence 
of the accused. All that the accused has a right to 
expect .after the charge kos been framed is that the 
complainant and witnesses who had been examined 
in his presence before the charge was framed should 
be recalled for the purposes of cross-examination. 
Queen v. Kasse Singh. Queen o. IfuiKOSEE 
Singh . . . .21 "W. E., Cr,, 61 

91 Pepositions taken 

in absence of accused — Criminal Procedure Code, 
1S72, s. 327. — S. 327 of the Criminal Procedure 
Code, 1872, nbicb permitted the depositions of a 
witness to bo taken in the absence of an accvised 
person who kad absconded, did not apply to a deposi- 
tion taken before that Code was passed. Where 
8. 327 did apply, it was necessary to show that wheu 
the former deposition was taken the accused had 
abscouded, aud after due pursuit could not be 
arrested. Queen v. Etwaeeb Dh.uikb 

[21 W. E.. Cr., 12 

92. — _ Puip of commit- 

ting llagislrule — Examination on oaib in absence 
of accused —Statemeuts of viitnesscs. — The ilagis- 
tmte to whom a complaint was made cxnmiucd 
certain persons on oath in the absence of the 
accused, merely for the purpose of ascertaining 
whether there was any, aud what, case against tho 
prisoners ; and ho did not take domi in writing the 
statements of the persons so examined. Reid that 
the ilagbtrato was wrong in examining the wit- 
nesses on oath in tho absence of tho accused, or for 
the purpose of finding out whether there^vas a case; 
but that, having done so, he was not bound to 
take dowu their statements iu writing. In the 
AIATTEK OF THE rETIXION OF ASGU^ HOSSEIN. 
Empeess r. -ASOUE Hossein 

[I. L. E., 6 Calc., 774 

S. C.’In be Asgue Hossein . 8 C. L. E., 124 

93. Examination of, 

in absence of accused — Criminal Procedure Code, 
1872, s. 327 — Power to quasi commitment. — An 
accused who was charged with murder not being 
found, the witnesses were examined under s. 327 
of Act X of 1872 in his absence. The accused was 
subsequently arrested and committed on the strength 
of the evideuco taken in his absence. Before the 
Sessions Court ho pleaded not guilty. Reid that 
tho prisoner having been put upon his trial and hav- 
ing pleaded, the commitment could not' be quashed. 
Reid further that if, iu tho course of a trial, the 
Scssious J udge should be of opiuion that the iJrosecu- 
Hon has not laid a proper basis for tho reception of 
evidence in the absence of the accused, his proper 
course is to adjourn tho trial under s. 264 of the 
Criminal Proceduro Code, and then under s. 351 , 
summon such witnesses as he may deem material. 
Semble — ^Tho mere absence of questions iu tho record 



( 


DIGEST 01 ClSEs. 


( ) 


WITNESS-cniMIWAI. CASES 

— fv»< •« 3 

6. EVAM1>ATI0N Oy ITNE-oF^-w. iii«f 
of a f iioatr’i tta^aini Cort txt rrtidrr it sad 
nils ul> JlUT t S 

ll3C EB^ISO 


lltt3 »9 3tp» 


Ici fTtry mionatnal cooiatkf 
iw Lt( n Ufi** Cort, tbe 




B tSf ■ 


** ^ a r» t( Ij a w asd lL« 

» tn _«» Lai to jj n lumii d bcforr To r ad I* 
a a l M Lu J j<j ioo oa a foru r t lal a d< t aa 
eiaiu at ca of lh» w iB u u ti* of Ui« 

awtaei Qcitxr KilJfrr TV E^lSflijCr, 1 
QriESr irrazrssn^ TV H, 1804 Cr,la 
» Kim gausji 

PV n, 1664, Cr, 33 
Qrm r. KiimiB Doti 3 If 1^0 

ffaaoQniar Joses Bi<rTtiB 

[22 TV Cr, 38 


8S. 


FiaJ »j 

’« Bota.— 1b« 


a gS Cojrt nltwi 0 in,0T« r< «t«j (be eriieuncf 
wto aaaac ® « a p*rru^a tru awraulo triad 
wed m a nwof «cet tnal « a« eipma r^euit «f 

^ puMcn^ mattai of lb, ,2^ 

13 TV E,Cf 40 

S' ‘I-/"-' 

u'Sa", “i 

ST^'r 

»- p«T to lu 

^ «*itraJ:ct Lt Skit ' 

wade More (be rooiiiaiticg MazaUata 1 

Ss' 

^ .£-SS-5V„"Jti„™T„S 

fi7 Alusaa ! 

endenc*-£. , Bearaay i 

tioft to tLe iwT to m^'o, ulorta. 

to dmde ^4? *««»? « awl 

Qrm , Ei« Cms Oih,o«.t ^ “ 

arttneas Croaaj*^^?^ memorr of 


WlT3f^8--CniMIirAE CASES 


- rXUI\ATlO\ OP ^^r^^l».^.Ei^-e«a^ a*«i 

•woe — PerliCLP / Tlepn-titdi'BjcaabcStoe 
epl«« U part; u penuiUni lo ami acd 

toAfnallbe'n, tuirjrof a mUim are tbm ittJ (i) 
tootrurr tie fall Xhc^X li (be a to w « nrsn teUisi 
aa t> tbe aWe of Lbe facta i ( ) to cIkIc tie we f 
lafroper uxotaecta (u) to rcopare Lxical tiaU 
BOO/ w li lu nr a.a t^Uia iL Ter fllLD, Jr~ 
Tbe opp^ te paAy lie a ji Lt to U«V at asp pack* 
caW imtc-^ Uf<T« r at tie tsKimttit vlcn tie 
« ,c ai luea it to relirab Lie iscnxjrf a oed T to 
areirrapartlcalar^wit^a LatifLe bd cegW-a 
tofirroMb a tvbti becaone* cec.-sae to rctaia tie 
n^Lt L^roeglicct tie nlicle of tbe tobacco at <ub- 
aa oa of tie « tacsw lx sat turns or Jss 
rnmox cv iacnoo Ifiinox Kstsiii e isn- 
xooMmex E I* B, 8 Calc, 738 

S C in^tsoolLurm r Kxrtw* 

llSaiaB,S33 
Oa* — iTrmerfJmrn 

■•ode If f i r* t^ftf^Crtm sef Trariarr Cedi 
IS P e 1/P— lopii,gcr<Jts(vapJ ceeiKTcif 
eafnai Lu na&x^ br rrfmti;, to'daeccBaoU U 
vlici le iae. cadcr t )1P of Act X «f IS'E 
tHlaeid tala vtiLs; tU cnesU of fanco* uasuaal 
hf bus dsne^ aa lar a.tfa,eaB lot tie iLeusaia 
Utcauchca aaaU b« aecil aa ew^cscev aad a JtJf* 
iIaU aot TvtJ •acb donsnUto a jar; isonrfT ta 
I*ut oet diecnpaarwa Utreea lia ctalcMa sm 
frenoae itatefarste of lia ■ taeeaes Bocam 
aamr Earasia 

(E 1* E, 9 Calc, 4£& UC.E.&,688 

lOa JfnMeesdaO 

Mde If fti n t^ttr — Crtm aef Tntti* • CU* 
fJH Srf ie 2J «s It} aad J’S.— A prucoer on 
I • tnal u act eat tied to utut that a memoraadoia 
sadebj a Joare oAecTiuuler Liapeo ,fvin« af sll9 
of tieCode of Cnmisal DraccilaTr aball, atiecccne 
of tie eaaip..jtim of foci otScer be Rfored to bj 
tbe la t .cr lee tie paiioia of nlniii-a i • »>ejc£*7 
Try T CCtearlaad TapurvimaJ, 11 He*, 
dutiogsuW. la TBi tiatrta or raa rntnox or- 
Kau Chou Carsisi. Exrawa r Kali Csrs* 
Cacxau T.T, TT . a Cala. IS* 


S.C Is taa ttazTix or g«Tr CsossCsrsisi 
pOC E.Il,ol 

lOE 3ta4 cat eotvu. 

Indtmet a[ — Ar/erfe— Krace aslwa •/ «»d»eol 
ettlart* ttan mJ Irfora JlajisIrat^^Cnm »a\ 
Srataia » Cade li S a. SiX — Tbe eckrfWe af * 
medical nun «ba ha* aecs and bai EBa<-t a 
merttm ezaictaalioa of tbe ectpse ft tbe 
toacliBg «b(ae death tbe m^oirj u, U 
fotlp l« prove lie -tatare ci lojon e Tlocb be 
obaarrtd and (ecoaJIr ae rviicsee of tbeopiEXS" 
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to tie w tcu* ijfotbrticaU; tie faeu elltb “5 
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CASES 


■WITEESS — CBIMHE" AL 

—coalinued. , 

5. EXAJENATIOJT of WITKESS^-co»i.»-i^ 

to ask tho >vitacss-s opinion ou 'tbe 

of Act X of 1S72 Juing\nd examining 

Judge at a Session. Examined before 

the medical ivitncs Mho Eld been exm _ 

the Magistrate, in e'’"y ^ . ^^gjntially deficient 
sition taken by the nEufss should 

or requires further elncifction. sncU ^ 
he called and exannned^ by the^^cs^o 

medical man m S^'^'a f which he has made 

memory by referring to a r i report itself 

of his yosi-moriem examination, but the rep 

Lnnot be treated Tem^ss 

taken tlmrMrom.^^ J'S: 4^^ t U C- X. B.. 569 

Judge should pt "Pj prisoner’s statement 

to see if tb"e -s any timth in 

or any part of it. Qdeen . p[i -W. E., Cr., 9 


(j) ExAXUifitio^ BX COCKT. 

- ExaminatioD of witness ^7 
..no ■n..i„ n-f Court t» 


103. fr taS-miJ of Court in 

Judge— i’cidcHee Act, s. 138 before a Sessions 
esamuiiny ict<ne«ef.-A^^^^ tjje 

Court, the Judge, on the ex finished, qnos- 

witnesses for the P^^^ jj^yable length upon tho 
taoned tho witnesses at c j-oown that the cross- 

points to which ho mu „ud properly be directed, 

exaiumatiou would ? ,,“occdure was irregular 

mid that such a /y' gg j tl,e hvi- 

and opposed to the P™';f ’rthe Court to 

dpuco Act. It IS not P . uleaders ou either 
examine the witnesses, iin material question or 

side have omitted to put g*eneral rule, 

questions; and tho ^nrt « >is a 

e. Embbe^s^ ^ ^ g ^ rj c. L. E., 335 

(c) Ceoss-examihation. 

non Duty of Court as to aUow- 

^n’m\r^nf^nn-- Cross-examiuaiton oj 
i^g eross-exa^nauon^^ 

loitnesses by „„ opportunity of cross- 

TbeBted, to 

examining all wi n committing Magis- 

taken totbo prosecution bj to ^ 

trate, but ''’boso eiideuce is 

prosecutor at tbe tria. Uxo. r. Fatechasd 

Lwever, not an error in laii. 

Vastac hasd Jliyht of accused 

' ,o"?ross-e-m.-«s 

ite.^Soi and k8.-is-a licensed person has 


■WITEESS-CEIACIEAL CASES 
— continued, 

5. EXAMINATIOK of IVlTXESSES-coxiinaed. 
tho right to cross-examino the ivitncsses for tbo 
prLeeution after then- examination at the judiciM 
inquiry before the Magistrate previous to 0 ““ 
meat. The fact tot the Criminal Procedure Code 

of 1873 contained f .^-^Pf feStor 

which was omitted in the Code of 1 SS-, to^etber 
with tho provision of- ss. 310 and _oG of the Litter 
Code must not be taken to show an intcution to 
the part of the Legislature to deprive an accuse 
of tot ri-ht. The express provision in the Code 
of 1873 was probably thought by the Legislature, 
Icn framing the Codo.of 188 ^ - be.n| rednm 
dant, seeing that the Evidence Act of 18/-, ubiTO 
was passed at the same time as tho Criminal Pro- 
Ted Jo Code of 1873. made sufficient P^'isiou on 
the subject. S. 25B. moreover, docs not P™bibit 
cross-examination before a charge is framed, it 

pTmits a further cross-examination expressly directed 

to the case found and embodied in the charge, and 
would emye an accused person, i bo to reserved 
his cross-examination, to exercise b.s right at that 
time, subject to a discretion given to tho Magtoate 
bv s 25L MTicro depositions of witnesses for the 
prosecution before the Magistrate previous to com- 
mitment were taken without any 
liv the accused being allowed, it was held that su 
tttor Tere improperly 

in the Sessions Court, as they had not been _ duly 
taken” in tho presence of tho accused wdhm the 

S„;i.B of .. % oi 11 . w.. 

V. Sagab SaubaSajao I. L. E., Al Gate., k>-±^ 
106, 


Further cross- 


IPJQ - X»rt«c/ V# wwu- 

examination by accused-Crimiml ^foced^re 
n^TJ^iRS 2 SS. 256 , 257.— D was put upon his trial for 
having caused grievous hurt to 21. The Magistrate, 
afterbearing the evidence forthe prosecution, framed 
fcLr-e under 3 . 325 of tho Penal Code, and on the 
nth Juncl8S6 refused an application by the accused 
to re-summon tho prosecution witnesses for fui-tber 
cross-examination. On 19th Juno, on to apphcation 
of the accused citing some of those iiitneBscs to his 
own witnesses, the Magistrate summoned them, hut 
on tho 29th, when to witnesses so summoned appeared, 
he refused to allow the accused to cr(^-e-xamiue 
tom and, upon tho accused declining to examme 
them as his witnesses, convicted him ou to evidence 
TO the record, mid that the Court was wrong in 
“fusing permissioh to the accused to cross-examine 
the witnesses present m Court ou -9th Juim. Be 
further that the accused was uot deprived of to 
toht which he had by law of cross-examiumg to 
Aptnesses for tho prosecution uuder s. wo7 of the 
Crimiual Procedure Code, although 
moiled as his witnesses, mid also that the “PPb“- 
tiou of the 6th June being imder s. -o/, and not 
under s. 256. tho order of the Dopu^ Magistrate of 
tot date MTO wrong. Mowea Bux 
aUTUIBA Sabkab . . • 1C.W.JN.,1W 

107. -1— EigUt to eross-examme^ 

nioht of accused to cross-examine wittiesses. Tho 
riJt of an accused party to cross-examine 
is limited to a right to cross-examine the witnesses 



( ) 


DiaiStT or euEd. 


( SiW ) 


WlTIfSBS-CXtlUIK Al. OABSS 

5. BX\ill\ATIOS 0» UnTSE>SU5-e»«/.*MA 
lof lh< r'<*‘^tU>o 4*.iirilliis IlttwUfait 
to 4111 of i-iwcut* nliKh Im Ura ptia t* 

ntuUcia b«^ii<BL74 vue/o tckf init^T 

of tbe •rcotoo b* out call V m 4i i i e«s 

aim M QrETiff ••risooK'BC*! f» Pin 

(13 W IV^ Cr, 7ft 
loa. — rr.*4»« Jt, 

«. ICS IlUmi nl/tj l» rA« C -mrt IV 
•SBiaionfd 00 brbilf of thr ftoaixtioa aaj cU 
mHoi. UkU (0 U plu-ctl ii Uit Ivx I r 

io onier tbot lb« ^finc* iu« b«ic tLr 
taut, of .rmu;rsa;*n^H n 

s » IntM U m 1 -d Wid ixuLarJ ly lb* Coort ttoJar 
•. lC$of lb* > liilfD** A t lb» ]Tiioa>r iW-U l* 
klSoMdl tecKMKxiBlc* rurtitiv QrunCac^ 
sxk TiLCkHcik 

(I. L. ft Colt, 614 a c L. n. ae4 

IjCnH—Ttnimtf /, 

f.M-rn- .•Mre«rftr»f<d* fJH \ 

* ftfO — la a troJ I for* ti»* '•<>un* tt* 

ptr«*«Vwo s r« Iw rd u trtd** fo* *rrt*«i4a j 
U<» *a • ic ana f»llrd U fo*« r «a tae* 
tfkif Tit C atrt tUnU d«( nil a « te *• rn aUiw 
rri(J««e tt mid not j»a» tBifl. t nliasn Qnw 
Fxnui* kjLurio* xaolK-ta 

(L 1. U C«l&, 24» 

, ,1 . , Cro<*a/*»„*. 

< aa ^ r Itfi* ulltj it ilt Cttrl FttJtn 

Uft (I if li-Sj , %*l Pra.*A.,t 

Corf. riSiJ; * i, i 

•Tiaucal rrot aOIa, a ifa,ujaUijttKlf 
\ T i«i ^Tu. 

ttiJmej Art, tat nfoKd (o allow IL, wu> 

XOTnnd w ^ roii.|kiEaot to niMftaaiu,* H, 
tlat Ur Sla-utn.* m. wrwe la 
tot aTow 0* tic najlauiaal. altorarj to aom. 
rxanloo ti» » Inn. wb™ .U ^ ^ 

al«lUtUim»iitattg Isfc 1C- 

I <”“ 

(I. la lt„ 24 Gala. 2&3 

jn. 

olli.r -»* yi>*Ttd aa]>i>ott*d I* 

ua. A- 

— A. to rrtofcfxaimia io.i 


‘ X5W B,Cr,34 


VrZTN£8B>.cnt&£I» All CAftza 

6. EXAUlSAnOA or tiriT:Jk.'iL5-.m 

M3 — fo/rar. fW 

a,/>*.0B m<*w 
l3 wnfiay— Tb* f* 

}4nJ r «a* loU toVo al br'ocr 11» iJt; ty 

xa^irtnl* to ci»0-ti4sum« lb* Itt tM 

dtf/art cQ i^Uit. mprrtot; wb <k <Lr} bad nialr 
.Utrtortto b<'c.a tf. Jiint Ata^itaato. aad bt 
ni^bt do M ai tTiran,. })mlosi >UVr»*U t auita 
wtra t«dur<4 ta wijk,, iri!*i«i^jewb;ta.*rMif. 
V. 34. Art II cf (iiUdiwA Tri.])*ra lut •. 
Tcr.4sKt.S4 . 15W lL,CrwS3 

114 — » — ___ Ft%Jt»et Jrl, 

IbiS $ XJ— OaoMroaiaol »b ra fnn a. t'tif 
mt»t» rtrf* *rf fo wnf tf —A «ito<«*. abia ssdtr 
«iaatraU3^lo*rUc{ baf r« tbo Ccsrt of ‘nw. 

lc 4 hato Uo aUratMdS mxicUiI to bla 
U« be {era iba UaaMtntr. ll< Di»t t> pedtr a 2ti 
Art II of IkiA bo ctoMrrtaniard a. to prtAKs 
*.a.<^cU saJ* Vy bia Is wrAtcf, «V« bo 
atbataa toi.U bo dn<ni to lb. patt. *l t*. futair 
anoac alucb wrn to W uorf ftiT lb. purfanocf 
a-u.tra.,trtia; bja Qtiss r kswcimts '•UvAS 
(13 W XL, Cfw W 
lift." i>rr.(«ofiao 

watar*. .raa* a.rf l^trr |2. I Ul »*l 

roffrrf .a ft. Ciart t/ *r«ri«a— >U «fa<» r»l*i bf 
rlo rfr/isr* — CrN. .raw wfivs I; rfb(*^>*jr 
rewswf^-VV'b'r. lb* inarrsU'ai iltr'iftrd lo <all b 
I tb. Coirt of a « iiam fex tbo Cr**s »bo bti 
t**a msiool la tbr bla^atnl*'* C^rt. asdtorb 
«3tns Bu Uirmijts } un-J b Ite ■ .oral bes ^jr 
«r«twt for tb« ibfi-Err, It *t. 1* rf tbal m&HiU’ 
tb* drfrer* «a* U4 abtllUd 1 * cygarart bo 
namuiatjoo of tbr wilacis I y >{0 lUootM Ua a. 10 
wLat ba bad dtccard ua Ma^iL'aU « Coatl* 
Qsratloa. at to bn lOtTiooa dcfoulioo TOO aider 
tba ruTTaataBTrt cuy adtska.,teby «a/ tfow*' 
I ruBaeatdsn, TI.L tbo ptna.Ma« ci ^ CeuVlf tb* 

Bitsna jtvinl l.iBtiU a bortor WuArtA Qcit* 

£j(rBSa* r Zavik Urtu X.IalL,SO A1L,1» 
110.-—— SJEbtofwltaossoucrc.S' 
I cxamiDSIlfia—fiiyU la f aaf /> ./airwraf* —A 
{ Titsni eagbt to bo alitwiil oo m>M-ua!»»atiea to 
I loaaty er room aay autrsrst abirb La bu aad* 
1 b L.a uasuiatliaxUKbwt. Qtua * Tm> 
»at« . la W. B, Cr- SI 

U7 BJjbt to recan tritnawM 

far crcaa.exAmlaaUoti— Croirwaaauwf <a 
if arrarrrf— irifarat'. /a* Jtfttct—XtorJ y 
r.bfrar* — TL* ebsr^e baruiC l^*o nod to tsa 
aerraed nmo, b* «UU4 bu difaEce to tb* ator. 
«{«D wUch lb. bla^irtnl*. tba « ttrnaa fee tbo 
yctmlicia t*i3f la attnxUsr* ea.rfd evoa tat 
arcoard to fma^xumtt t^na TL« arrgMd rtfoW 
ta Joaoo J1 b.bad raamjiril tb. « ts*>*'* for tdx 
d«frar* »Lo «<n tot la altrnuiBea.. Tb. >facu.rtSa 
tbc« LUtbar fJ tb. wUaWMO for th. rrmcuso aad 
adjoonud tb.tnal for tbr prolocLcaef tbr wjtat»m 
forUodefor*. i/./rf |..r Srarsis. ll»t 
aented wa» Dot r«.itled to bare tbr w tnoar* f-J “* 

la <rd r tlat thry mieB L« 
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'WITNESS — CBlUlBrAIi CASES | 

rTvAMlSvi'ION OE WlT 15 ESSES-con/.-««e<?. ! 
o. EXAM ^ f 1 for , 

orosa-examwalbi tbe acc^ j^ooe. : 

tlie Magistrate 

ifeW documentary ; 

omrowcTid ^-H-csjcs for the defence had been , 

evidence after the o. Sahai 

examined. bAifUKSS os 2 AU., 253 1 


'WITNESS-CBIMIWAL CASES 

— continued. .- j 

5 EXAM 12 JAXIOE OE WITNESSE:=-ccan»aed. 

* IVarrani cases 

122 


— Cntnujai ^ accused may, after 

:“c is Sn up aad the witnesses for the 
the charge is ora f* , recall and cross-esammo 
defence have been “ Xalxubi Vbn- 

the witucsses for the pros B., 4 Mad., 130 

KATTA r. QtTEKS . • ■«- > 


Cross-esamination after 

ifPf ‘““STf ffi‘.'S»”. S“sA.U 

iion— Criminal ’ the attorney who 

i trial before .a ScMions Cour^ the ^at 

appeared for tho j^^'^depcteitioiis of wihies=cs 

to expedite the tr al, ecrt P Magistrate, 

for the prosecution, toUi 

should he read, ““.f J^Viij„eupou : to this course 

cross-cxauiuic tbo 'titncs- V cousciited. 

the Govcniment Ulc-al. but that. 

Beld that this a failure of justice, 

iniLaHlUcH U.S it liJul UOt ^TTIUIA f» 

;i^,rv trial should not be granted.^ 33 

BuruESs 


Sight of ac- 

' .T„-nine iciiness - Criminal Frocedare 

Tf%T7 2%.-^^ person had, under 

Code, l>ajf ,*:.. ,070 the richt to recall and cro=s- 

‘'^fAGtu slL ^or tL prosecution at any time 
csaminc tho defence aud before his 

while he was ons^f ^ on f ^^^^i„^,afrom assert- 

trial was uf by «asou of his having 

ing and «?"'!'"> before he was put on his defence, 

cnss-exauiiucd them before be expressed 

“b^rv- rriot at the rr: 

IrarndTncriufhe C^urt " -t reifuiro to be 
re-summoued. Qenss r. LaH 


Pross-examination of txat- 

ne^B® after 

Etidence Act "A,f' „<’tbe leave of the Court, 



— Criminal Fro- 


U;S has the wU- 

intended to , j,r to circumstances touch- 

ucss’B slatcmenU ^,tiou meant to iwimr 

iiig his credibility, fo • ^ to get rid of the 

his credit “ Ser. just as much as one 

effect of each and f *5. tency or contradiction, 

S “A - 


, ijQ70 ,? 21s — of x^iit^ssses Jof 
cedure Under's. 318 of tho Code of Criminal 

proxecu(iei»-;-Ubb^^ competent to refuse to 

Procedure, a * g prosecution to be cross- 

recall recused, and it is not necessary for 

examined by reasonable grounds 

the accused to si 0 v AiUBUDMS Eakeeb 

for his application. Queen ^3 


Cross-examina- 


MUKUNDSI 


li Bom., 106 


■RecaUius 'witnesses for 
120. -r-Ti^^^.^aUo recall .c.'/»e«-- 

cross-exammation A / defeudaut 

IVheii the charge bad bee g. 2IS of the 

laU atfciicc, lie nau a riguv, nrose- 


men the charge bad b^^-:rut, uader s. 21 S 
put oil bis di fence, he had a ri u 
Criminal Procedure ,. the purpose of cr<^- 

cutor^s ^vitucsfacs tecalk ^ tbe witnesses for 

examination.^ ^bc ^ different from tlie request 
tbo prosecution woa \ery cmmnn a witness 

1--^ *lin <1 


^'^^^1^tlm accused Yierlou to summon a witness 

ibbf by the accuse 
under s. •b-'’ „ -oeu] 


unuer s. • 

ouiE pExmoN OP Bemmos. 


.. THE JtAXTEB OE 

Beumos r. Queen 

tie w-E., cr.,53 

Criminal Fro- 


121. — r^^TTT Oo 2 _A Magistrate could not 
cedure Cede, ,;bi,m bo allow cd to be cross- 

refuse to allow witness . to tho preparation 

examined by ^““^Bcd and cross-examined after 

of a charge to ^<= ^“‘ 4 ^ upon his defence, under 
the accused had f^rimiLl Procedure, treatmg 

« “• 

jiaxtbb op Tha-ecob BX.VE en ^ ^ 

maixbb op tub PEn«ON op KOBIN 


Iir TUB 


C'HAND BANBBSEB 


CEIi-llVi, — _ 

25'W.B. Cr.,32 


8. 257 of the ^”“ 1 “^ 

right of s.examine tho witnesses for the 

cuscdtorecall completely and fully they 
prosecution, no matter hOT Compicic 
have already hecii cross fiiu v cross-examined 

BCSscs for tl'®P’'“'=f'tahisrSe accused, audafter an 
and a ubai'ge framed a for the defence 

adjouriimentfor ““““J ^linod, aud on tho day 

were ddivered appli- 

011 which the the Code of Criminal Procedure 

cation 7 of^hc accused, ashing that pro- 

was made on hch-ilf of f the prosecution 

cess should ssue for ‘^^^“^"^oloL-Sammed.-ileW 
to bo recall^ opbiiou that the apph- 

that. if the Mag intention and for the pur- 

cation was made , f defeating the ends of 
pose of vexation ^^refurin.- tteapplication. It 
justice, he wasri^t^^o thinks -himself aggrieved to 
lies upon the petty ■ have been m some way 

show that the ends of justice liave^ 

frustrated m ‘^“; ^„8sairy to bo very careful that 

the w itb^®- j^^trial should not be prejudiced ; but ^ 

- v,«g»u. .o.«E 
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D!Qk>T OP 


( 9»»1 ) 


WITNESS— CBIiriNAI. CA8£8 

—eoMliHiud 

5 EXAMINATION OP WITNE3SEa-«*f« 

• ,ht of lb) ID& □ purp(H« of proof Hlin^o 
"n lagoicriUnl 0-1 o rntter if mere fo* 4 ». i 
SA'diSi oa« Qgus kuPKiii 

[LI..B..20 CaIeL.4 


129 - 


— Crait 


arfwiei (< 

««» ealUd ty aaolierco’acfKtt I far drjrtt wttrt 
lUrra t art od *’u~hndt»t* Ut (I of 
t 137 — One accu>e4 penoa miy cmi'ritD >n» i 
Titucu railed by ano brr ro-am^ fur lua Aftnc. 
v,ica the cue of Ibe uroad arcaird Ij adtmeti 
that of lb« belt. I ait CiiaXD Cnarteuei t 
BaxuNBEiKn L E. B., 21 Calc., 401 


137 - 


- CroM. 


a 0/ pro«f»»i«B »i/»e«»tl*/or*rilarj«— A «kt 
of attattl loiati protm! cm k tmmti rreal' ' 
ajltr tharot drarm mp for pmrf ut f r,, 
tiaa, Bofiea— 11 .ere/ oa of Vaaulralt fra 
Trocci.rt Codt f <el VoflSiSj e. 21« <>.. 
aS7—T M. Cadt fAr-i XL rnfi'^oj I 3d2 -After 
a chare* bt* barn draara op, tb* acra.ed uot tied to 
hare th* ^itaew* fonb*v™«nlMn retail dfor tbe 
pnxpo«»oferoufxai8aalan S .rO«fib«C«Ja<>f 
C/ia ul ProccdaregiTM tbella utrat* ood •mlioa 
« lb* ^Ur AflCT a «bir,« baa bero dra-Boait 
II ta« daty of tbe Manttrate to r •aa it tho aceoasl 
to itato wluihCT be V «b a to eiWMa*tBiBe, asX It 
10, wb eh of tbo - itaeaiei for tb* proaeeoi »o aboM 
♦tidencehubeeoukea. TbefaetautilKrohiobetn 
id^y lOtte en»» mm aat oa before lb* eharse bt« 

beradraraopdiyaiictaffeettbupri Jeje IliioalT 
the «a«d bai eoUr^apoabidefcBM^t 

It u mad* fo^, 
of r.iatKia or delay or fur defeat.ag Ibr rod, 
ofiailje* Zuima 0. Lax TiHOL » «r«ioa 
[1. la B, 27 CaIc, 370 
128. 

«»*W for refa»iD~ to .v «“» 

il*«ulrat* «ipreiy ^ “**“ tho 

Hie tenni of . 2^7 ® MUoa u »ubin 

sj. 1. ,1. ^ 

rr refcaiog to 


'^m-rngthemd.^-rt . * '* 

.-S’"" 


“Ijr.icten tbi da'^Tv ‘M P™«mitioa vaa 

128 ' 4 C W 241 

J‘'fra.r„t,am SiyXI of— 


WlTNEBS-CniiriN AL CASES 

—toot »*(A 

5 E\A1^I^ATI0X OP lUTSEwLb-eeaf.aaed 
When after the thar^e mu draira th’ aerwed 
claiue 1 the ri„bt to hare th* oudial oAcir rt tan 
mojid for the parjww of ertat exuinutio-a, and tb* 
N*gik.ratorrfuaidtoall/arpM<:<a>t>(. }4on {ntHLont 
of ien ftf L 1 aitra Usee as J the lla^itlra.* u hia 
npUaatioii to tbe llUb Cutut aatd that th accaaed 
bad the (•} purtanity Co crou-eiaio it« tbe <i aeu 
Imjinhatcly after hie rxaiauja.4oa aclufxaetos- 
eloJed tot that he had deci ned to do aa — lli'd that 
o idtr the Uno* cl a. 2-l<, Cnoiaal Proc dar* Cole, 
the accuted irae cstlllcd to elaisi tbu *e a nuttK cf 
nght and that a. 2i<7, Cnmiaal Pioeoditre Cole £4 cot 
aifdy tothe pccaest ea** Ijwi»C«casi« Kitr 
c hAU SeXAB Dili 4a W NnS9l 

130 — — C/viMreoieo* 

tiomprtnoiLt to fiamtmg cfeiargc—Cna maS Pry 
ttiurr Cadt 2S73 a yJ3— Aa acfoaeJ perwa »*i 
bud to bo cot licprtred of the ri,,ht giren bin) by 
A 218 trt X of 1872 to rrcalla&d roirtaasise tl» 
•itoowra for the pneecaCioa after th* char^* bad 
hero drawB ap a. a Ait him hr reatoa of tbe xUaeiwi 
haraog hoen cnaa-caamiocd before tbs chair* a<a 
frasifd. A Ma^itUaU ehooUaot of ktoranUiM 
■Uchar^e the * taeiM for the p*weeaUe4 aiitS the 
aocaacd p«noo bae rtrrtleedor vairolth* yuUof 
ma* iiamiBalioB girca him by tb< aecttoa. Wha 
u beeoiBi* aeteuary to adjoan th« buaiu; iM 
Nagutrata thould la all raao* raqaire of tbe aenM 
if he A*lrra to etmiM b a ngbt of rtealliBg the 
» tormee for the proaecntioa or etaiciAa totheiE*" 
rbafgeofallorasycftltXB. llth*aeea*<dretiKS|* 
totbeirducharge aad they are di»eb*fS»J accntl 
•ugly beUcoticUllcd loharetheiareHUiaoxioKlai 
• matter of ngbt. TTbere it Ueaaie areejairy ^ 
adJoaiD tbe bmlag and tbe Atagutrate d d cot eaS 
opoii tbe aecued to resreue bia rvbt «»'!« “* 

•ectjOB and there wa* no wffieientpnnfthattheae' 

ttiKd costested to the diKbarje of the «tn«*^ ter 
tbe pnoeentioa, it waa held Ibal tie aecaied*« 
entitled to hare tbe mtBta»fa •bom be dnoml U 
crou^aasDine at the fn^iT b •nng re^'nmom’d- 
Iftbe Afagutrate before crautia, lA 
yonremnit called npea th* accoecd to caricUe bu 
n^bt of rvcalUng the wjtueiaei for the pro*fcnt>ua. 
and tbe aceas^ refnerd to do so at tbit t.^ 
»b«thfr tbe Alagutrate icoeld thcrenpoa be at uxnj 
tod ichaibt tbe witmasua. QcifX e 

xio . a N W, 


- £>y 3 l V " 


aWld be alloxed at prelumaery uiqBine* * 

Maziatrale to ctou^aamino the wila»rf*l ^ 

wbtlherthe actuaed bimidf ehaU be ttanoBed dm 

the matUr of the charge by the XTagiatrate li 1«' 

enurdylothe UsenUoB of thellsgiitratc aoJ 

djKTCtim »honld cot bo eiaxclaed xhen tie 
tiate tbisbi that tbe endence foe the praJ«ni ^ 
■ a not diacL-ae any proper jnbjfct of c”° “ 
flc*K!fc 'aiaA'^, 
low B,Ct,35 
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WITISrESS-CBIMIHAL CASES 

—coniinued. 

5. EXAlinTATIok OP WIT^-ESSES- concluded. 

182. - — — Jliyhl of ac- 

cused io recall wiiaesses for prosecution — Criminal 
d^roccdure Code (Act X of 1S72), ss. 217, 218.— 
Bcadiug ss, 217 and 21S of tlie Criminal Procedure 
Code togetber, it appears Unit, if an accused person 
desires to recall and cross-examine the witnesses for 
tbcprosecntioa, tho time at wbicb he should express 
such desire is when the clraige is read over to him 
and he is caUed upon to make his defence; and 
although it is in tho discretion of the Slugistrate to 
recall the witnesses at a subsequent stage of the case, 
the accused has no right to inUst upon the witnesses 
being recalled. Paiz Am v. KoBOiinx 

p. Ii. 7 Calc., 28 | 

S. C. Is THE ilAlTES OP Faiz Aii ; 

[8C. L.E., 325 1 

133. Cross-examina- 

tion of witnesses for ihe prosecution. — As anile, the 
proper and convenient time for the purpose of cross- 
examination of the witnesses for the prosecution is at 
the commencement of tho accused person’s defence ; 
but it is in tho discrcUon of the Criminal Court to 
allow tho accused to recall and crocS-examine tho 
witnesses for the prosecution at any period of tho 
defence when the Court may think such a step right 
and proper. KanEKtrcKnHAEEB Sison r. Peb- 
BHADEB ilPitDun . . 22 'W. E„ Cr., 44 

134. Mefusal io allow 

accused io recall witnesses for prosecution — TFaiter 
of right Ig accused. — Where certain accused pereons, 
who were convicted of using criminal force, had not 
been allowed to recall and cross-examine tho witnesses 
for the prosecution, because the trying officer believed 
that such' witnesses could only berccaUed immediately 
after tho framing of the charge, — Jdeld that accused 
persons always had a right to recall prosecution 
witnesses, which ceased only when they themselves 
waived it ; that hfagistrates could waive all incon- 
venience to witnesses by asking accused persons, on 
the drawing up of charges, whether they required 
the further attendance of the witnesses ; and that the 
conriction must he set aside because the accused had 
not enjoyed the protection provided by tho law. 
QuEEif r. Bam Eishau Hamtai 

[26‘W.E., Cr„48 


6. COESIDEBATION AKD IVEIGHT' OP 
•^.EVIDEBCB, 

185. "Weight of evidence— Aiwyfa 

witness — Evidence of fact . — The evidence of one 
witness, if reliable, is sufficient to prove a fact, 
Zaiem Misseb V. Kukden Kooeb 

pi W. E., 184 

BAWKntJB Babain V. Kama Messoo Koos 

[18 W, E„ 841 

Peosobno Kabain Deb v. Eomoeee Dossee 

PO W, E., 236 

136. Discrepancies in evidence 

of ■witnesses — Xffect of discrepancies. — Discre- 
pancies in the evidence of witnesses are not the less 
TOE. T 


WITlTESS-CEIMIISrAL GASES 

— concluded. 

6. CONSIDEEATION AND WEIGHT OP 
EVIDENCE — concluded. 

destructive of their testimony because a greater saga- 
city on tho part of the witnesses would have avoided 
them. Eeq. r. Kaep Paul . 11 Bom., Cr., 148 

137. — Consideration of e-vidence 

— Assumption of had character of prisoner. — A 
Judge cannot properly weigh evidence which starts 
with an assumption of the general had character of 
the prisoners. Queen r, Kalu ATal 

[7 W. E, Cr., 103 

138. "Value of e'vidence— Fafue 

of evidence of medical witness . — In trying a prisoner 
charged with giving false evidence, a Sessions Judge 
rejected facts which were proved by the eridence of 
certain witnesses, because a medical officer gave it as 
his opinion that what the witnesses deposed to could 
not ho true. Meld that it was not the proper way to 
try a case to rely on mere theories of medical men 
or skilled witnesses of any sort against facts posi- 
Hvcly proved. Queen c. Ahmed Allt 

[IIW.E., Cr.,25 

138. Evidence dis- 

helieved in some parts and accepted in others . — 
Whore the evidence at a trial is in part disbelieved, 
as to which part it is thought that tho witnesses 
had committed perjury, it is unsafe to accept the 
evidence of those witnesses in other parts and to 
convict the prisoner thereon, Jaseatk Singh v. 
Quben-Ehebess . I. L, E., 14 Calc., 164 

WOEKIEG EOE CAIN". 

See Cases undee Jubisdiotion— Causes 
OP Jubisdiotion— D wEiiisQ, Caesting 
ON Business, ob Woebing pob.Gain, 

WOEEMAN". 

See Act XIII op 1859. 

[2 B. L, E.. A, Cr., 32 
1. L. E, 7 Mad., 100 
XD.E.,7Bom.,379 
' 1. L. E., 10 Bom., 86 


"WEITTEIT STATEMENT. 

See Admission — Admissions in State- 

MEETS AND PLEADINGS. 

[B. h. E„ Sup. VoL, 804 
1 B. L. E., A. C., 183 
9 W. E., 83, ISO, 280 
16 W. E, 267 
22 W. E., 220 
L D. E, 14 Bom., 616 

See, Sei-opp- Geneeal Cases. 

[14W.E, 473 
I. L. E, 15 Mad., 22 

Denial of title in— 

• See Paisb Etidbnce— Geneeal Cases. 

[I. D. B., 6 AE, 628 
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WRITTEN STATEMENT— 

if# LiSBiDSD iKD TisiST— Poi»nrr** 1 
— DsyxiiiorTiTii 

E 1*. R., 15 Mad, 123 

2. Form and contenta of avriU 

ten statement— Cml ^rcetdurt Coit, i8S3, 

I t25—Dt/etda%ft <rr tU» ttaUmtnt-—rana»ct 
Itlrtin pUadinj aai froe/ — S, 123 of the Civil | 
Froceiare Code ooateiD]Ulcd that • difccdast i 
■lioutd, la liu wr tUn lUtrsieat i t fortUtbeceee be 
uteudi to meke at Ibe tnab Tbe rule {dewed in 
^aleaeleader 5 aji v £iaaeelera Bkmlto 11 \ 
llaori t JLA 7 J/clKnaed Zaievr Alt ttkaa f 
Suita Ketr II Uocntl ^,489 and Aara are 
Dorrre T Acrrotarrw i/elate llarti 0 tLat n 
plaiutiS maxt be b id to tbe itala of facta and 
cqtuhct alleged and pleaded b; bim in b a plaint, or 
laTolvedin or cosauleuk tberev th appl a ala t« 
tbe cate made oa tba plcadioge ij a Irfcodact. 
Ibercfore wleri tbe dtfrndaot In a in t a r]<ct« 
nmt aremd la b a ari tten aatment 1) at tbe land 
In d ipute wai in fact bia, bslbid pnixioetp to 
1665 beta cDCToaeb d oa b; tbe pUiuliif «b^ in 
16GS waa about to erect a bailding tbrreon, and 
tbat tbe difeodaot then a nrd t to aruid bticatioB 
cenprom atd tbe dupnie bj Mjseut to tbe pla ntiS 
of a ina of mesej and partbaaed tbe Un4 and 
tine* then remained in poeartaioa of U—BiU tbat 
thacolp defence epen to die d teodaotvailbatof 
pnrebaae and tbat be could sot be aUewed at tbe 
tniltopicrea caae of coslinnoni uact and poaare* 
non adterte to tbe plaintiff con mcnaa? befene ISCS. 
Csora Easi r Iia lu bBiirra 

[I L. R , 1 Bodl, 209 


WRITTEN STATEMENT-c ei.aeeA 
I at tbe bearing of lbs luit. C leraccj” ii to be 
I jadged bpvlattbe dtfendant btlieccd lobe mat rid 
to bia cnee a'd lut wbetber It did in fact duckee 
n good Icfriice to tbe ictloo. KuxaTJi NaiK r 
I NasixraBJt Anssais tbanu 10 Rom, 435 


- Jcffanretofiv. 
UatnUMt —A vnltrn etaUmrut abonld not be arsn 
menUUtr CbEur^aKanSoraac GuiKianou 
SiB«n 8W B.,,A0 


jud 


' O/Tcrvifieef pre 


Irrefrreal maUlt^Aat rill of lU9 
• r*!.— An tscr w thout prejudice abooU be 
omitted fr a the plcaampi. In a tu t «b re tbe 
wn ten ttaUment of tbe plaint If containid 1 Mere 
rtlaUce to an offer made bj tbe defendants » tbonl 
prijud ce tbe Court etdered on tbe apti atioa of 
t^defendant that the pan^rtpbi of tbe wrttUo 
^ment ttlalirg to the offer .bould be atmek ooL 
nauonn c. Easr Iron* Bulwit Conrairr 

oa B L n, Ap, 18 

, Jrrrfrrosf i>a//er 

,» tait rrtilia rfa/eMsf of «* 
urtirr^T^ V**"* itaUment matter 

onapploalH,? 

outtie&ou'iu \ "r llen lUlcmenti abontd tat 

5 [3 B. iV E, Apa, 13 

Al* /ortfreJeianr-^p., , "iT tlo 

*rtlli, "ollf^Toudirttr 

take a onttenalateJ^,* ^ JuVedetoo to 


— Pfro sffaicel tmafpral laeeei r/eaf mtX vnl 
tea lUttmtut —A liindn wTote 1 a wUJ deili ng 
rcrtain aoctatnl property to hia wife and on Ur 
foliovioz day be rf„litrr^ It and look Ui« p^ iff 
ioaJo]tioti. Tbe liatalor <3 rd aLoitly af rraaua 
It «ai found that tbe pIilotiiTs t a’nm U her uit 
aware of tbe d ejKiiltiDna coutalord in tbe aUl and 
tbat tbe Irutor would cot baveadop,rdtbe plalttA 
bnt for tbe content ut tbe catnrat father to tb.>e 
diapou Iona. The dcrnidanta who cJaiintl under a 
gift from tbe wife bad aceded Ibe auoptioa In Ibur 
emtUn tlatcmuit and rn appal raijra tbe farther 
pica that tba ndoplioa If any, me cend tior-a! on the 
iniiiaiAia of tbe will bibg acqniceocd Im A'fe 
tbet tbe Afindaota wire u-t p fclndeJ from »“r^ 
ccvding oa tbe latter of three pitas notwithtUnduig 
U wee bcoosiuot with tb ir wrilun rta. mat. 
JfsAewed Xdsa r Butiit £id>>/ 
foCefe,8Sd Aff.JJf A St diitaignuied- 
NsAiTABUSMi r. niaiAsstil . 

* Coiut*fe» oa wrlltea 


meat— Cwfe e/ Cit»l J’raerJar# ^Afl 
ItSliJ *. l»^Aei A t/mr I fJO-Cesr* />»» 
Aei(VlIeflS'O) i ;9-A wn Un aUt mnt ol 
bit raae tend rrd by a parly to a an t at any lime 
before or at Ard l»«*nng of tbe init. la to liable w 
any Court-fee and may be wntUn ou plat# pep"^ 
(a. 110 of Act X of 16 7) A wnuen ata.«nat 
fa.ltd for by tbe Coi rt aftir the Brat hn^? «* **» 
exempt from stamp dnly (a. 19 of Act 1 II “ 1®,-!. 

Asop. liuiin LJi.R,6Bom,400 


8 Verifleatioa of written sUt> 

meaV—Adm u oaamrteurdrtfkMiftr 
A wnlltn atatement filed by the defendaot absuld m 
renfi-d botif admiUcdon tba record w tbmt ten 
ficatioo, ita allrpatioa aboald bo not «d _ 

frumed accordingly ^3 

9 rm^tcalto* *• 

Pro^e Coda by aa. 1J5 ind 43S ^ib-a Mrm 
c pal o£ReeT of a Corporalioa to ccrify * 

statement anSVt .. 


rwrtDg to renfy a P**f*^a 


tbat permiss on fur tbat 

but it ahoold be Aowa ir. 

tbat the pmon a 

written atiUment on behalf of a Wr^^^ 
Company u a principal oSeer of t\® « tba 

II able to depose to tbe lut* of the to 

plaint or wr tten atatement coutaini a «» 
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WEITTEISr STATEMBUT— 
that efiect, verification in the usual form iroald prob- 
ably be sutfieient. Where suits had been filed against 
the East Indian Baihvay Company, the plaints in 
which described the defendant Company as a Corpora- 
tion, and an application was made for the admission on 
behalf of the defendant Company ofi written state- 
ments signed "The East Indian Eailway Company by 
their constituted attorney and agent Bichard 
Gardiner,” who was described in the verification as 
the "Agent of the defendant Company,” and the 
written statements contained DO statement to tho effect 
that ho was a principal cfficer of the defendant 
Company and able to depose to the facts of the case, — 
Meld that such evidence should be supplied by 
affidavit before tho written statements could be 
admitted. The provisions in the Code relating to the 
verification of written statement, however, being 
intended for the protection of plaintiffs, their obser- 
vance might be waived b\ the plaintiffs, and if they 
were prepared to waive objections _to the sufficiency of 
the verification, further evidence of the nature 
indicated might bo dispensed with. Skee>’atii 
Bakeiwee d. East Iitdiak Eailwat Co. 

p. E. E,, 22 Calc., 268 

10. — ' Application to 

verify — Nolice— Practice. — Where an appliealiou 
is made that a written statement bo verified by a 
person other than the plaintiff or defendant, it is 
always desirable that notice bo given to the other 
side, although not absolutely necessary. Eimat, 
CAilEDElt & Co. V. StEEIE 

[1 Ind. Jm-., H. S., 39 

U, Application to 

verify hy agent — Notice.— 'the Court will allow a 
written statement to be verified by tho constituted 
attorney of the party without notice to the other side. 
OVEBENB, GuBNBE '& Co. C. SlEBlE 

[1 lad. Jur., W. S., 40 

12. — — Eiling written statement— 

Time for filing. — Under tho Code of Civil Procedure, 
a plaiutifl cannot file a vvrilteu statement after having 
seen that of the defendants, and by way of rejoinder 
thereto. Jadub Bait Deb alias Jadub CnnsDSE 
Deb ®. Bai£ LooaxiN Munnos: . 5W. E., 56 

13. Filing and leW- 

fging writlen statement on behalf of plaintiff " — 
Cicif Procedure Code, 1859, ss. % 123 — The 
plaintiff in a suit went on a pilgrimage after he had 
been ordered to file a written statement, but without 
having filed it. Bot having returned when the case 
was on tho board, his son applied, under ss. 28 and 123 
of Act VllI of 1S59, for leave to v crify and file a 
statement, alleging himself to be interested as a rever- 
sioner. Tbo application was refused. Meld that a 
third party will nob be allowed to verify and file a 
written statement for a plaintiff who has tulpably 
neglected to file one himself. DekomoXe Dosses r. 
TABBACUCEN CODAtBOO CHOWBHBr 

LBourke, O. C., 153 

14 . Admisaionof written state- 

ments'” Cfo'ii Brocedure Code, 1859, ss. 120, 122. 
— The admission of written statements of the parties 
on Torious dates, unleis capressiy called for by the * 


WEITTEE' STATEMENT— coMifinKcd. 

Court, was held to be contrary to the provisions of 
S3. 120 and 122 of the Civil Procedure Code, 1839. 
An Nttsee alias ElIDAB Alii iv TOBAB Axi alias 
lIiEZA Hawab . . . W. K., 1834, 44 

15 . Written statement by tBird 

party — Power of Court. — A Court has no authority 
to receive a written statement in a suit from one vyho 
is not a party, or to permit snch a person to appear 
at the hearing. Scbbomotee c. BrKtrar Chusdeb 
JIustobee .... 25 W. E., 17 

16. Defendant neglecting to put 

in statement — Adjournment of case — Cosfo.— In 
the event of a defendant neglecting to furnish a 
written statement, the Court will examine him as to 
tho grounds of his defence; and should it appear 
desirable that a written statement should be put in, 
the case will bo adjonrned for that purpose at the 
expense of the defaulting party. EAitBsrros' r. 
Obiehtab Isbasb Steau'Xavioation CoMPAirr 

[2 Hyde, 88 

17. - - - Additional written state- 
ment — Practice — Act VIII of ItsSO, s. 122, — ^An 
application by the defendant for leave to file an addi- 
tional written statement allowed on condition of the 
defendant paying tho whole costs and furnishing a 
copy of the additional statement to tho plaintiff free 
of charge. Distinction made between sach an appli- 
cation by a plaintiff and one made by a defendant. 
DaSMABI DASI r. SBEfAXH Ghosb 

[3 B. L. E, Ap., 11 

18. ^ — — Supplemental 

statements. Filing of. — Supplemental written state- 
ments cannot be filed after tho parties have entered 
upon their case at tho hearing. Moivchebsiiaw 
Bezosji 1). New DHUBtriisBr SEnnosQ- &Weatiso 
C oiiBAB-r . . . I. L. E., 4Bom., 578 

19. Civil Procedure 

Code, 1S59, s. 122. — A Court was held not to have 
done wTong in admitting a supplemental written 
statement which it had called for under a. 122, Civil 
Procedure Code, 1859, which did not add to or vary 
the plaintiff’s claim. Jahassehe Buksh c. Bnic- 
KABEB W. E., 71 

20. Statement eX’ 

plaining plaint . — A written statement which was in 
explanation of the plaint and not starting a new case 
Was allowed to be put in by the plaintiff after evidence 
was taken, and the defendant not being prejudiced 
by its admission. Lam Mahoueb r. Dhoobbe Bait 
Doss . . . . 22 W. E, 377 

2L ^Amendment of written state- 

ment — Permission to extend counter claim — 
Practice. — The defendants, owing to their ignorance 
of tho true facts, did not inclnde in theuT counter 
claim certain sums paid by them to the plaintiff in 
part" payment of the alleged losses incurred in respect 
of flic purchase and re-sale of tho aforesaid cotton. 
Meld that the lower Court (BPSSEUi, y.)h.ad rightly 
permitted the defendants to put in a supplemental 
written statement extending their counter claim so as 
to include these items. I/AmniiCHASD r. Choioo- 
BASi • • • 1. L. ::i^ 24 Bom., 403 

, U « 2 
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WBITTEN STATEMENT— 

22. Objections to written BUto* 

meat— “iVerc/eoe t I J'rc 

etdure Ctdt I>53 i iSX— A wnlUa ktetraicatbu 
teva “losr cl u daft ap» the file la ectapliuce 
vi h the role 28 altboagh the Uit cf tuck daft U * 
Sandi; OhjecUona to the an ten itet lacstonthe 
groacd (Uted in 1. 121 of Act \ III of lt)o9 cannot 
be tai-n wh n the tun i npe for heanog bXAUi* 
troose Pakst Cor.,S9 

23. ■ RaUlng<iaestIoaTiotr*i«ed 

In written statement On ei oaf era ttfut : 

ah e d f act » trnf <a <<af meat.— A defendukt < ; 

net pmlnded from arai og h mielf of an; c^n t* ' 
vhieh Du^ht ante cut «1 the facti pror d atthetniL 
merelf betaate he hai not raued that equ tf on the 
face of hu w tten ataUmeBt. Gors Cnmu 
Buwia e. OsMia Csu sbb Btstcie 

[7W E. 120 

24. Ba I *3 gat I aa 
of jiintdut\ea—Frtik tte Jrar* e— wber* a 
qo etion of juiudiction 1^ n t been raiaed a a 
written ilatcmsnt the defence therein hem. 1 m ted 
to a ttatemest of the mintiofth cue anappiicatan 
to taue an usue at to jtmidirtua w i granted on 

pajmeatof theeoe tof Iheadjouremcnt to aabletho 
pUmUt to meet the cue a t no Xloauuau.a 
rPiAHW Cor..8 

WBOKa-COERS 

Stt CostsunjoK «nz rot— dcor 
VtBOBO'SOUL 

Su LauTinos Act u ini tb9 

[El^E. 24 Calc, 413 

S« Bm Jgp can — Pianri 

PAStus OS taicB BtraiisatATm* 

[X. Zi. R, 14 Bom, 408 


■WEOKQFUIi ATTACHMElfT 

See AmcBidst— Lmmirr ros It soso 
m> ATtACHMSirT 

[i- H, 17 Calc. 43( 
laB. 17I.A Vt 
See llAtuoss— JdiAscu ism Asieasiusi 
or UAXASEB— Tosia 

C3aL.B,A,a,41t 
1. Xfc B, 3 Bom, 7^ 
7 Mad, 231 

Se Casas «iies DAsueu-^nts jw 
Dajiagss-Tostb 

See C«E3 cinxs Eisccriojt or Bsesr 
iJAHUti los Wsosaro;, Exeamos 

■wuoHapin:, contejement 

&• Coioocjniso Otrs'Tcx. 

S«WBos(araEw^]^ 19Calo,67: 

iaBom,3I 


WBOUaBtlECONI’INEMEirr-eea/ anti- 

1 . ■ What amountj to Imprison 

meat— S'a f/ordoBupet.— Tbed tomisgof apenon 
us a partienUr place or tho e mpeiling him tn co in a 
paitlenUr direction bf force of an ext nor v li ortr* 
powmog or inppmaing inanf wap bit own vo-uularf 
action is an mpmooment on tbo part of ths pemn 
totroA Bg that estenoe will, Pasas aesAV \asa 
■AiA FxsTCttr f, biCAsr 3 Mad, 393 

R —— —Nature of confinement— Petal 
Code (Mt XLV cj lb60) i 3*5 -In order to 
rosdsr n pmea luble nnder t, 3 IG of ths Pensl Otle 
it mntt tM iboira that the wixxigfnl coofinment was 
of fufh a nalnri an to tad cat« an suteution that the 
penon confiubl ebcuU net be discorercA Isr isz 
uants or rat rsrmos or bussATu Itisxarst. 
Bansis r. bssiXAia BAXtuxs 

[I laB. BCalc.,221 

3, Unlnwftil comnutment by 

person In authority— i//efaf am f— Pea»f 
Cade t SJO—PetikapI a* gfmai «— Pwof of M 
noltwfnt csmimlmcnt to toa&ncisait wiU not of ittuf 
warrant ibel gal inferenco of tnaliee. hco*Ng* 
that tneh fWBm tmen u contrary to law it a q ndioa 
of fact and cot of Uw and santt bo pis td in order to 
aalufy the reqairtramta of a. 120 of the Penal Co^ 
llM « 'lASATAS UASAJI 811018,348 


4. I Obtaining «rrsit of wrong 

person— £i«lil fjr a/ pereei tttt tf ftsrf s 
mat on.— IPliere a wron, pmoa U armteanad ® 
pneosed sndet a dicrts to sh ch be b do p^T fh( 
petsoo acttiBg the Conti »n ao^a u not Ubie I« 
anch arrrit and mpnt natit f bedilnotphtMU* 
proetatftandalr&tJyar BMpe ly lisxsJiACttit^ 
sDoxnJICsti 8M«d,38 

e Illegal arrest— dfof e» 

pmooti two of thrio leiicc coat.Ables and two n l»»* 
oSc rt, were coaruted of irrongfnl confi# meat a^ 
abetment tbrnof. The dtf ndaoU. the 
oEcera, melioontly dirrettd the arrrtt of * 
penooa for r sating ibe deteutKin of certsm Vi' 
foaud Intpaaiin,^ UM a Food .“onct^ 
AsoxTxors 6 Ap, S* 

Wrongful restraint— /ewf 
TJ*. ir.t...* • eiA an 


C»<f« ee S39.no JW-J/oImw— I blice • . 
ewenU^ isgrcibeut in tbs offence of “wiongfnJ «“ 
Cnement - aa d Jined by ». StO of the Indian Pesni 
Code (Act XI.V of ISoO) The offeoce ueoap « 
what a peraan u wrongfallr rrUcalaKlm tneb » 
as to be pro enisd from proceeding Iwyoad cctw 
cireszter Ung I inita And a perion b *““8* ^ 
rcttralned when be u toiunianly obstmrfeo « 
bo p errated fn>m proceeding in acj 
which he hu a right to proceed. 3^ »c« 
abUri inipecte tinted a toddy »b>P •**«• ,v. 

pbinant and ons D were employed at agenta lo 
sale of toddy liar Qj, rcuai t) “’P***, . «• ^ 
eJfcBce nnder the Abkan A t {Bom^y art 
1878) had been rommiUcd. ths accatri au^ 
Inqaiy in the conru of which theeompb^^j_ 
certain staUmmts implicating hit i<d^ _ ^ 

Theawnied thereapen resedred toprotan . 

make the compUinaat a w tness in the y, 

to prSTcnt him bring tutored* thiecensro 
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WBOITGFUI. C01>r^mEmmT— continued. 

sof oy to bring the compUinanfc to hia avmp, and there 
dehiiucd him during the night, and on the foUoiving 
morning sent him in ch.vrgoof a aepoy toa Atagistrate’s 
Court, whero tho complainant repeated the atatcmcnls 
made by him before the aeeuacd. Ho was then 
allowed to go away. The accused prosecuted D, .and 
in the course of his trial admitted in his deposition 
that ho had ordered his sepoy to bring the com- 
plainant to bis camp, and had detained him there 
during the night. After tho termination of jD’s trial, 
tho complainant charged the accused with wrongful 
confinement under 3. 3'12 of tho Indian Penal Code. 
The accused pleaded that the complainant had volun- 
tarily come to his tent to have his statements reduced 
to writiug, and that ho had of his own accord stopped 
in his e.amp during tho night. Tho trying Alagiatrate 
held this plea proved, and discharged the accused 
under s. 253 of the Code of Criminal Procedure (Act 
X of 1S821. The Sessions Judge held that, though 
tho accused had detuned the complainant in his camp 
during tho night, still he was not guilty of auy offence 
under the Penal Code, ns he had acted without 
malice and to tho best of bis judgment. Held by 
the High Court on revision that the mere circum- 
stauce that tho accused had acted without malice and 
to the best of his judgment did not protect him, if hia 
act otherwise satisfied the definition of s. 340 of the 
Indian Penal Code. DnAMA r. Citrroni)’ 

[I. L. B., 13 Bom., 376 

Wrongful arrest— Penai Coda 

CActSLV of 1S60J, a. 3J2— Criminal Procedure 
Code (1SS3), s. 54— Offence commiUed iy a JJrilisU 
subject in foreign terrxtory — Poiters of the police 
io arrest for such offence without a warrant. — S. 54 
of the Criminal Procedure Code (Act X of 1S821 
does not empower a police otficer to arrest, without a 
warrant, a British subject in British India <u a 
charge oE criminal breach of trust or other cognizable 
offence committed outside British India. 21 was a 
native Indian subject of tho Queen-Empress, residing 
at Bclgaum. A complaint was filed agmnst him in 
the Saugli State, charging him with committing 
breach of trust within the territories of that State. 
Thercupou ho obtained an order from the District 
Magistrate of Belgaum, dated tho 16th Kovember 
1891, which exempted him from arrest for tho oflEence 
of criminal breach of trust without a warrant issued 
by himself or by the Political Agent of tho Southern 
Maratha country. This order was communicated to 
M through the accused, who was the chief constable 
at Belgaum. Ontbo37tU November 1891 a police 
officer from Sangli State came to Belgaum with a 
warrant issued by the Saugli Court for the arrest of 
AT on a charge of crhninal breach of trust. The chief 
constable thereupon dnected Ji’s arrest. 21 brought 
to the notice of tho chief constable tbe District 
Magistrate’s order of tbe 16th November 1891, but 
he was detained in custody till the matter was reported 
to tho first class Magistrate, who ordered his discharge. 
In the meantime the complaint filed against Afin the 
Sangli State was dismissed without requiring bis 
extradition. At thereupon prosecuted the chief con- 
stable on a cliargo of wrongful airest and wrongful 
confinement. ILeli that? tbe chief constable had no 
power to arrest tha complainant without a warrant,* 


WBOBrOffUIi CONBrNEMEirT— coHofKded. 
aud that he was guilty of the offence of wrongfu 1 
confinement under s. 342 of tho Penal Code, hi us 
MtrKuifD Babu Vethe . I. L. B., 19 Bom., 72 

WBOUGFOIi CONVBESIOM', 

See Daitages — ^MeA30be awd Assessmbkt 
OF DAJUGEa— T okts. 

[I.I.,E.,4Calo„116 
5 Bom., O. C., 14Q 
X L. B., 10 All., 133 
See OStlS OF PBOOF — WBOSOFITIi COUVBH- 
sioF . . . 7'W.E.,288 

See Pledgos akd Pbedgeb. 

[X X. B., 18 Calc., 822 
X. B., 19 X A., 60 

WBONGBHX BETENTIOlSr. 

Detention of accused by Police 

Inspector — Criminal Procedure Code, 1S72, s. 124. 
— Per Giotbe, J. — Where a Sub-Inspector of Police 
is charged with haring detained prisoners for more thau 
twenty-four hours, it is not necessary for the Crown 
to prove that he detained them with a guilty Jarow- 
ledge, as s, 121, Act X of 1872, imperatively lays 
down that accused persons are ou no account lo be 
detained beyond that time except under special order 
of the Magistrate, which was not obtained in this 
case. QuBEtr v. Basooeah Dass 

[19 W, E„ Cr., 36 

WBONGPIIX DISMISSAi.-, 

See Cases nKPEB Masxeb Aim Seetakt. 

Suit for, against Government. 

See Qoveehsiesx * 7 B. X. E., 688 

WEOHGPHX DISTEAIWT. 

See Bbugae EE^T Act (VIII of 18S9), s. 27. 

[3 B, X. E., Ap., 74 
6W.E,, Acts, 7,33 
8 W. E., 162 
Marsh., 284 
15 -W. B., 451 
3 B. X. E., A. C., 281 
7 W. B., 41 

See Besqae Bent Act (VIII of 1869), 3 100. 

[Marsh., 470 
3 W.E„Act3:, 138 
See JcErsDiCTioir of Crrai Coubt— Eekt 
A nn Eevenue Suits, N^;;W^P. 

[X IhE:ri2 AH., 409 
See Mabeas Beet Becovebx Act, s. 7S. 

' Cl- D. E., 20 Mad., 449 

See Peitate Defence, Right of. 

[23W.E„Cr..40 
See Eiohng . . 8 Mad,, Ap., 11 

[X X. E., 13 Mad., 148 
See Tbespass— Gehebah Cases. — 

[03 W. E., Cr., 40 
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WaONQFUI. DISTBAINT— <«»/ nud 

1 -Cotting and carrying away 

CTopa—P^M^ir fat 1* foiien ca la txe a/ica of 
iterte.— Crrixia patn (.an vtoi in umt co of a 
d(ere«fcTil»4;«awbioa Lad Uta pat ia z»ad‘>al 
pna9<^ioao(tliiirlaQda loatnd cfc-oaUuglbaraijata 
allcaid tliem to calliraU' aiul wL«n they bad calti 
Tat«d rat and cam^ aaay tbnr enpa Utld tLat 
tbe act of tbe patu dan wat aa aLsaa of tbt U« of 
di^nmt and re icred tbem ItaUe for dima ra 
ADOB^OSn CacCEl&lECTX C TSAKCOa MOXIB 
DUK 10 W lb, 70 

2. Crops Beizura of— Jef X of 

l&S'' !• Ii2<iMd Ji3 Trupaii Certain aaMcaaia 
rued in tbe t o Irctor’a l-oart tbc aatoindar and oil era 
eopl }cd by bim for tbe >ala« of rroia a<ii d and 
earned avay o&d r a errt State aa «aa ailegcJ by 
tbe defcodanta, graated to tbem by tbe Co teeter lot 
«b cb tbey fail^ to {>rO(.ace. Sth ibat la ltd and 
14d nf A«t X of 18 9 applied to tbe taie b 143 
Act X of 18o9 eoite (Opiated zot o.ily tbe caae of a 
PCTKQ nbo proLii a 0 fot T tbe pro^uvaa of tbe 
Uw tbooiib be bai so poir r to dia ra D bat alio tbe 
rate of a ptnoa aho. uui. r eoloar of tbe Act do«a 
diatra a bol dm net lo ao aetord rgtotb«p*o uo a 
of tbe Act ^a«b tarM.ii « ra ertud ted by that 
u tmpaaacra. asd were Inble lo tbe (xnalty 
of treapaat. ta additt-a to damag a «bieb may bo 
a«vd d agamat tl is by tbe IleeeeueCosit RtX>*A 
AtOHaaNiiU* r JasexiTn Diit 

18 B. L. B., A C, Sa 13 W a, 


^ -Fersoaa«tLfig«itbout&tithor 

Tf.pt. t -0 U9 

tbe aotbenty of the aaperi r hoder la 
web a eaie be »a a sere tmpau r Conriao r 
BB0L49A1S Dos* fi w B, Act X. 67 

^ — - Suit for ilsasges far illegal 

alBtrelnt— Tort itfsmadtroj pari u-loH 

o/ fort — i laC fer a)aprDaat.03 for 
ibegal datrmnt of cropi waa broazbt bV on* of t»« 
eatoled to tbeSrori d atrmoeA 
^eelBo Urn, Ukra at a Uu atagr of tbe cm oa tbe 
prand of Doa jmader of a parly that party <caa lo 
M*piauljr%rtrfiut 
^ ^ titt pcnosi banag tbe lame caoao of actioo 

.rA“s rirs 

daat u L!?i; i" ** ‘’j '»* A fui 

Ut* 1 ^* 1“°^ * ‘b* damagra only at 

I**'*' Tin" 

Aaia JieDEO bmoa r PaonaTa 

g 1 1., E 26 Calc., 2S5 

oniler reat *®“OTing property 

-Per-Bi. tvd, i 3?i 

ellberenllaw ^ f'optrty aider the pnriuone 
inicrtded agaiatt wtf* be 

P“ttfa azfneTrf b»^ “* '■“t 6** 


WnOZfaFDIi DISTBAnrr-eoefiRfeA 

0 — Bight to saa to eet btide 

wrongful distrsini-2i jU of landlord a 3 »%a$t 
trttfaner~A Uodlord wboae traacta nepi bare 
Wa irr03|, fully d ilralacd by a a rarg r but r gbt 
to aoe toict aa de tacb«roa,fuI diatrauii lloixa 
NiuAir r htioa&na Ksiauio UaaiJi 

[1. lu B, 4 Calc, eSO 40I..B.,83 

7 Bight to damegea forTrroag 

foldletraint— Jleiy Uel fjll of I'SS n C9 
79—LioMftf lo rail fur rfauMjer— IVt® CQ tbe 
oae baaJ, a ra yat iBatitatea a aa t lo eo bat 
drtnaiidof a ditjaia r tbe Ccart baa cocpiioc bat 
moat adyodicaCe upon tba demand. If 03 tbeclbir 
baoA tbe d.a.rauirr bai diitraloed ‘'ctbirerue t^ 
accordis,, to 11 e protui oa of tbe Bent Act. be liai 
dooe ao at bia peni and rnidered btsie f bable to an 
acUoQ for damag a by tbe owner of the dulmoed 

pnpirty TiXini Bast Limit* CtrowTuuiT r 

lUJCuaota Tosrit 24 "W B.. 364 

8 Bight to damages— ^ < J*/ 

list M U2—Su I to eooliil d ilro of— 0"M V 
ffoof—D aiayri— In a nut to coatert tbe d-osaad 
of a diatmair the landlord ta oaly «>» tired to pf«r« 
tbe fact of Icnaoey and tbo ameant cl jaaaaf “ 
tbrrrepit tbe tenant pleadi paymrat and pej®®* “ 
dcoied. tbe odoj la on tbe tenast to prore lue aUega 

bos Beftreatmaot eaaob aia any deme feriAM 

•graon tbe gtoood of illegal dUtra at. be mw fr*” 
•bUbMbebaeaetoallyeaaamid. Oe^I»«A> 
r Pfussiia JIODCfc 8 W a, 820 

© Onueofproof-Seif/erdoewyee 

for •ronafoi d.ura nt-Ar! ^ «/ ■if"' ' T J 
— loord rto Baibtato a atitandcre. 148 Art *« 
16 9 It wu DCteiarT for tbe idiinlutloirt 
tbe defendant uimaUngtbe diet tea aaeMtinS®** 
onlyvubost rgbt bat entbiet aiylbma to J“*“{ 
Lid la eajpoairi, Ibat bo badarieU to^ira'n'-a 
mire btipaaicr aiJioot any rciuooaUe iMB-atmt 
for tbe clainj ecC np. BiTi Kwrn D«eM r 
jBoaoolIouAn . 15WB,M3 

&e JCIMllL&BSIKa r BSO.MAIBpi«pS®^ 
DJUIT 9 -vr Bn 162 

10 — Suit oa account of prop^^ 

damaged by wrongful dialrnlner— .Arf -A w 
liW . lO-DomojU Jor 

Poiecf- of Coarllo Mard — Wbea a anil bad^ra 
broQgbt under a 1*2, Act X of 1^® ***i^ nf a 
of property danaceJ or dealroyed by n g|ee» 
diatr^ner tbe Coart »ia not romwlrat lo a^ 

damacra for teuboaa d.« n nL , 

properly awarded by tbe aUccteff enJer a WJ ® » 
aut to eoatnt the urimtacr’* demard. gg 

Cav r WoMOOcnl or 6WB..Acta-. 

11. BrocedUia— Bea? Ad VllJ 

e/iS«9 f JOl-yrceredMyeoyn.Bjfyerte”'^* 
ftdlg ditfraia ay — When jc^ 

before a Manaif ncd«r Beii,al Ael'lll ®‘ 
m 101 b. u bound. Snt to 

affeiMw baa been eommiUed. and if “ ,* Use 
that it baa. tbe only order be CM “^%^^pay 
oScsdin (not being tcuanU la tlrt racy 
the raiue of the crope ^IrtrauieA 
Lauai Aiii«3irol».e 90w aw 
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WONQl'm QAffl ® 344 

xs.eTHEJT . ^%^;J;’k:i8au..88 
I. Ii. B , 22 Calc., 689, 1017 
E E. K., 25 Calc., 416 


■WBONGBtrij LOSS. 


See JIiscHiEP 


3 B. E. E.. A. Cr., 17 
ri E. B., 3 Calc., 573 
EE.B..12 Calc , 55, 060 
E E. B., 7 Bom., 128 


WBOUGBUE POSSESSIOir. 

tSSSfSsg 

tUolrue owner, any sums so 

Ceabd 586; 3 C. E. E., 456 

■WBONGBUE EESTBAINT. 

CoMEoaxmso^Orr™ ^ ^ ^^3 

SeaMiscHiB. . EE.B.,12Calc.,55 

5aa WBOBorra 370 

- —PenalCode, 83.339, 340, 342 

1» /-r 7 .if Xii & cjiso of puHco 

— Police officer, CoTuluct f. 2 wliere 

officer ctarged of 

there was no roffiice, no - ^ 

the nature spoken of f- .r^gi^lhcre was 
voluntary .““j.jaljcn’csercise of powers 

piobably excessism and ,. the facts were 

lot civilly reusable m a police office^^i^^ 

held not op the pbiixioh op 

ful restraint. Is me siaubb op t 

BUDBOOB H0S3EIK • . « 

a RRB—Sefusal to let 

Skirr.rv“,M^ 

Shobb Sahai f. llAHOilED Cj,., 20 

— Police keeping 

- 4rd:r.-'S'»— 

Ctk. te S" 

that there was nothing in law to war 
LepinshitE so in restraint. 48 

ElIPBESS • • • ' 


WBOTTGEIJE EESTBAIl!Ta;-coji/:i»«ed. 

Pestraint and 

taking money on false plea.-Wne^o the accused 
prevented the complainants from proceeding m a 
Mrtain direction with their carts and exacted' from 
them a sum of money on a false plea,— Behf the 
accused were guilty of wrongful restraint, and not 

Teft. JowaSib shah n. 

g_ —Penal Code, ss. 79 and 341— 

Mistake of fad— Act done ingoud faith under belief 
it is justified by iam.-A Court pe m accompanied by 
two of the decree-holder’s men (petitioners) wont to 
execute a waixant of arrest against the judgmmt- 
debtor M. A palki with closed doors was noticed to 
be coming out of the male apartment of B s house. 
The petitioners, believing that M was effecting hu 
escape in that palki, slopped it_ and examined it, 
althL<’h the persons accompanyms the palki pro- 
tested and said there was a lady in it. Admittedly, 
there was in the palki a pindanashin lady of rank. 
Meld that, having regard to the terms of s. <9 
ol the Penal Code, a conviction of the petitioners 
under s. 3 .il was not right. KanaI Lab 
V. QrBBB-EiiPBESS . E E. E., 24 Calc., 80 S 

KAitHAl GOABA r. Qbebx-Esipbes^^ ^ 


8 Penal Code, ss. 52, 79, 99, 

and 342 -a1c< done by a person by mistake of fact 
in aood faith believing himself jusUfied by law— 
Ptnht of private defence against acts of a public 
seriant acting bond fide under colour of his office— 
Act XII of 1S56, s. 35— Reasonable suspicion— 
Obstruction to a police officer while aciit^ t» ears- 
rution of duty— Arrest— Criminal Procedure 
Code fAct X oflSSSJ, s. 54.— On 29th Dc®em- 

ber 18o7, the accused, a police consteblt, was on 
duty at a temporary pest near the Arthur Crawford 
Ala^et. His turn of duty lasted from 4 to 7 A.ir. 
between G-IO and 7 AH. ho s.aw the complaiMut 
carrying under his arm three pieces of cloth, bus- 
nectiug that the cloth was stolen property, he went 
UP to the complainant and questioned him. In 
answer to one of the questions the complmnaut stated 
XtL cloth was made in England. The accused 
noticing that each piece hore Gnyarathi marks and 
not knowing that such marks OJO placed on English- 
made goods, concluded th;it this statement was false, 
and that the cloth had been stolen. He twk hold of 
one Of the pieces of cloth in order to examine it more 
closely. The complainant objected to this, and there 
was a scuffle between them for the possession of the 
cloth The accused then arrested the complainant, 
and tcok him to a European If Pe®tor, to ^e 

stated the facts, alleging that he had arcested the 
complainant because he had aspulted him. The 
Inspector, seeing that the complainant Wf an old 
man, and on the accused saying he was not hf t. let 
the complainant go. The complainant then lodged a 
complaint before the Acting Chief Presidency 
Jla-’htrate charging the accused wth wrongful 
restraint and wrongful confinement, oifcnces'punisb. 
able under ss. 341 and 31-', respectiiffly, of the 
Indian Penal Code (ALV of i860) The defence 
was that the complainant liad assaulted the accused. 
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•waoNann:. REBTaAiKT-<rfiw;*i«? 

,Ba hid’bcen oa tliH iccount »imUd «d k«t a 
coDfiMniBol TOtd relswed by tb* loipecUit of Pol ce 
Ibe M»giitr»U foond Ibol Uiet* tu m jaitificrf m 
tor tU owpcioa wbch tb« Meawd ptof to 
entc tain thaltherewew no trosonaWe ™ndt for 
anei oning Uie coiapla nant about tie ti tb a W 
vojKsaioo, and that the icuffla waa eautcd loleljr by 
tbeattu® of th« accua d m treat jig the tcariaioMt 
Tuthout any ^al d rca.Qa ai a fnipeetea th ff Th* 
Wasutrate coot cted thi ae«ned of FtoagfBie^a 
fioecoatnndet •. JtS of tha ladiaa Penal Cod* (Art , 
XDV of ISfiO) and lenteaced lua tofoar noDllit 
t orou* impriiJBineDl. d/<M by tba Si^li Conii 
IhattbacM clan waa ST08F The *een» d Jwting 
under the eircaoitaDte* ^ the ettt, aa hoiieat 
ectpco that heelctbin thepnueiucnc-iilieonD 
plaioant »*aat«lfti property waijnstifird to poll ne 
one 10 the tompU nant the aniwere to wbi i» 
jEiiUelear array hiaeoepoioni aad hating t «e ted 
aaweti^hith rrmnot la hi op won aalutactory 
he acted nndei a lead jidi bchtf that b« «aa I gaily 
]ti died uL detain n. irhat be mpecled to b* i otea 
piopetty The putt ng of laeel oaa to the eomplaiD 
ant satfotthepatpeseofoia ugaoMyantaorttooi 
idle canoe ty hat n order to cl ar up bump one. 
vaaaa odieat on of cooi fai b uddoed oaS of 
the Indian Peaal Code (def XLT of ISCd) U««aa 
fbectfote p otected by a of the (Me- S ro 
tboagh tbi act of (be ateaicd in d faiioiBg tha cloth 
agbe set bare been itnctly juctidabto by lav — 
(bat i* «r«a though there a kbt sot hate been a 
ogsplete bun ol ltd tojBitiy a reoMOable «a«> 
p UB that the cloth wat etdeo p opeity — atiU the 
coaplainaot had bo r gbt of pr rave defence uidcr 
•i Qa «( the Code aa tbe accoaed craa a pubhe aereaot 
actiog to goad faith nndei cctonr of W eSce nod 
bu act va* nut one «h ch caaaed tha apnttbenaunt of 
death a otgiUeoaa hart. Thecoaplunaot vaanot 
^r^edto t Inline toahoir the accuted touapecl 
the cloth, m auit^ng t from hia ^ndi ana m 
ecntognithhiBi. Ua vaathciefoca locally aireatecU 
*" * ®f tha Cnndnal Procedure Code 

lArtAUihs:) farobatrnctine a ml cMifficer «hile 
to the weenhoo of h .‘duly Bbiwoo 
J itui f Jimi DaiAt LHH 13 Bom. 377 

heizubb in BSBCO 


Com MSA » 341 
tACTXXUlorUCl a.il}-QBMTjow 
a Eiicsnos oj Dirw*. 

t3N •W 
a Agra, 106 

13B la 2,201, 203 note 207 note ^08 

13 W a. 86 
3B X..B, A.C..413 
Z.Zi.It,3aC«le,483 
Miaaoni yas Aaaiaantirt 
w l>*ai8»a-ToMa Mnielk.. 485 
rs Agm 20a 
3S.Z,.B, A 0.413 
1 Xfc Svf 3 Bom., 74 
7Idad,a3S 


WHONQSTn, BEIZUBB IN EXECIT- 
•nON— caarJaded 

Sgf CiK« vxBtB Bjromos o» 

— tUBHITT 30B WhOMyHI- 

twir 

Sft Ci»« i!3n>» Sau w RshCtno* ot 
Dxcm—WjifftQitt siJJ* 


ft* \ W P K*vt ACT 
18 3) a. 94 L E B.. * 


ZAMINDAB. 

la B, 13 LA., 33 


I*B.,X8LA 


ft»0»ist-Pew»iToC8*rt 774 
to Ik B, Sup Tol,73,7l* 

- KAbulihb 'between Oopetamens 

. — - Idsblllty of, for repeira of twJs. 

ft. Conraaci ig Mnd,S8 

- ProoIofttUeoT— 

101 

i;b:,X 8LA 140 
_BurcliMeby of P»»f *“^*’^®* 

(LlalWlOCeltwO 

ZAMmPAB, BUTT OF— 

Aadent 

•feey /eecre-X at I tr far ‘ of mwa 

byerir^ow o/la»l»— The P'’^^5inJrjeir one* 
taming ancient tanha andot coart^ of 

«a« ernginally nudertahen by '^.'L„Btry ha* 
India, and apon the a lUemeot “f ^^®J^dara. Sort 
many toftancoa, derdlted upon ^,(0* 

taui ndara Uee no power to Vlite nniohera 
laaii, IB the maintoiaoM of whirt 
ot people are Inlereated, but are . 4- of pre- 

law by reaaon of Ibeir teniire. w * „v<.Midlial>lht f* 
■ eertiog and repairing them. Tbor'Sh 
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digest of cases. 


ZASnSDAH. DDlIf tak. «. 

c£ sHclv iwmsinUw with ^.....Tn-itious on 
M!i!Oe,oiii to lUosk-of pirtoni • , ^ 

it!npv irt,r»rR UtnK*a of »l**y 


,on* ,0 lUo,. Of inno^ lory 

tsUilory }0>rira ki'.t .» ^ y Vj^aka <jf n'-J 

«ua imUui. A :\vuaUcd a«ay by aa 

ark uiik iu bia ‘ .i,.-iiica on bU part, >s 

iU.'.oraw.ary llooa « ..ud'^tbiraby. 
;otlUalaiar dauugr otx..swu^__ Cauvetl^-V- 
iuhvixt CoMVASA' r. - 23 V/. B., 

aAitAH . l‘i B. Tk. B.. -W . - ^ ^ ^ ^ ^ 234 

' . ttr.DE.vS U-viEvvAa: Coit- 

S.'C. iu lower .^ijjoautJE 

VXSX c. XEiiiA’UAE OE ^rt 343 , 4 ., 139 

0 Alad., ISO 

aad after remaud 


AAnNDAE, leaso-iraw 

ranUdJot lonacr of Act X^'l of 

ith Gocer:H'ie/i^— Oi.erii lou^jcr 

-A lc.iso grouted by a s-vW; nuyut with the 

u« the term of bis lor tbc e«csa. 

ioverument was uot coufirmed. 

Ut only '°\^ii’J%““o\o.lm.Uedto agriculturallMSu^ 
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